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YXTKON  TEKRITOSY. 

July  17th,  1911. 

territorial  court  en  banc. 

SMITH  V.  CAXADIAN  KLONDIKE  MINING  CO. 

Mines  and  Minerals — Withdrawal  of  Lands  from  Eniry — 
Powers  of  Yukon  Commissioner — Order  in  Council  — 
Location  of  Lands — Record  or  Grant — Hydraulic  Lease — 
Regulatiotis — Effect   of — Surface   Rights — Priorities. 

Judgment  of  Cbaio,  J.,  16  W.  L.  R.  196,  affirmed. 

Appeal  by  the  defendants  from  the  judgment  of  Cbaio, 
J.,  16  W.  L.  R.  196. 

Tlie  appeal  was  heard  by  Dugas  and  Macaulay,  JJ. 

Macaulay,  J. : — ^This  is  an  appeal  from  the  judgment  of 
Crai^,  J.,  delivered  upon  the  following  stated  case : — 

1.  The  "  Golden  Age  "  mineral  claim,  situate  in  the  Klon- 
dike n)ining  division  of  the  Yukon  Territory,  was  located  on 
the  2nd  day  of  November,  1899,  and  was  recorded  and  a 
record  thereof  issued  on  the  3rd  day  of  November,  1899,  as 
provided  by  the  Regulations  for  the  disposal  of  Quartz  Min- 
ing Claims  in  the  Yukon  Territory. 

2.  The  "  Golden  Age ''  mineral  claim  was  located  on 
land  that  was  then  vacant  Dominion  land,  save  as  to  the 
rights,  if  any,  that  accrued  to  Joseph  Whiteside  Boyle 
under  his  application  for  hydraulic  lease  No.  18,  hereinafter 
referred  to. 
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3.  The  "  Golden  Age  ^^  mineral  claim  is  physically  situ- 
ated within  the  boundaries  of  the  hydraulic  location  of  the 
defendants^  as  described  in  said  lease  No.  18,  and  within  the 
boundaries  of  the  land  described  in  paragraph  7  of  this 
special  case,  to  the  extent  of  the  poirtion  thereof  in  question 
in  this  action. 

4.  The  plaintiff  has  since  kept  the  said  mineral  claim 
continuously  renewed  and  in  good  standing,  and  the  same  is 
now  in  good  standing  and  renewed  until  the  3rd  day  of 
November,  1910,  and  the  plaintiff  has  been,  at  all  times 
material  to  this  action,  and  is,  the  holder  of  the  said  mineral 
claim. 

6.  The  defendants  are  the  holders  of  the  rights  of  the 
lessee  under  a  certain  lease  from  the  Crown  to  one  Joseph 
Whiteside  Boyle,  dated  the  5th  November,  1900,  of  a  certain 
tract  of  land  on  the  Klondike  river,  being  hydraulic  lease  No. 
18.  The  said  lease  was  applied  for  before  the  Regulations 
on  the  3rd  December,  1898,  for  the  disposal  of  mining  loca- 
tions to  be  worked  by  hydraulic  process,  were  enacted,  and 
was  granted  under  the  Regulations  enacted  on  the  3rd  De- 
cember, 1898,  as  amended  by  subsequent  orders  in  council, 
passed  before  the  5th  day  of  November,  1900. 

6.  The  application  made  by  the  said  Joseph  Whiteside 
Boyle  for  the  said  hydraulic  lease  was  made  prior  to  July, 
1898. 

7.  On  the  11th  June,  1898,  J.  M.  Walsh,  the  then  Com- 
missioner of  the  Yukon  Territory,  by  letter  addressed  to  T. 
Fawcett,  the  then  Gold  Commissioner  for  the  Yukon  Terri- 
tory, requested  the  Gold  Commissioner  to  reserve,  and  to 
receive  no  entries,  until  instructed,  for,  the  following  pro- 
perty: that  portion  of  the  Klondike  river,  from  rim  to  rim 
and  about  eight  miles  in  length,  down  stream  from  the 
mouth  of  Hunker  creek  to  the  Bonanza  Ferry  on  said  Klon- 
dike river  (excluding  such  portion  of  the  said  ground  at  the 
mouth  of  Bonanza  creek  that  was  at  that  date  covered  by 
placer  grants). 

8.  On  the  5th  October,  1899,  the  Department  of  the  In- 
terior wrote  the  applicants  for  the  said  hydraulic  location 
that  it  had  been  decided  to  issue  a  lease  to  them  for  the  said 
location. 

9.  On  the  24th  October,  1899,  the  Gold  Commissioner 
for  the  Yukon  Territory  made  the  report  required  by  sec.  3 
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of  tlie  said  Eegulations,  approved  by  order  in  council  of  the 
3rd  December,  1898. 

10.  On  the  :^6th  October,  1899,  the  Commissioner  of  the 
Yukon  Territory  made  the  report  as  provided  in  sec.  3  of 
tlie  said  Regulations,  approved  by  order  in  council  of  the 
3rd  December,  1898. 

11.  The  documents  submitted  for  the  consideration  of 
the  Court  are: — 

(1)  Certified  copy  of  hydraulic  lease  number  18,  dated 
tlie  5th  November,  1900. 

(2)  Regulations  for  the  disposal  of  mining  locations  in 
the  Yukon  Territory,  to  be  worked  by  the  hydraulic  process, 
approved  by  order  in  council  dated  the  3rd  December, 
1898,  as  amended  by  subsequent  orders  in  council. 

(3)  All  Begulations  fgr  the  disposal  of  Quartz  Mining 
Claims  in  tlie  Yukon  Territory. 

(4)  Certified  transcript  of  the  record  of  the  "Golden 
Age'^  mineral  claim. 

(5)  Regulations  governing  placer  mining  in  the  Yukon 
Territory,  approved  by  order  in  council  of  the  18th  Janu- 
ar}%  1898,  as  amended  by  subsequent  orders  in  council. 

(6)  The  Yukon  Placer  Mining  Act  and  amending  Acts. 
The  question  submitted  for  the  opinion  of  the  Court  is : — 
Do  the  rights  and  privileges  granted  to  the  lessee  under 

hydraulic  lease  number  18,  extend  to  and  include  the  tract 
of  ground  lying  within  the  boundaries  of  the  plaintiff^s  min- 
eral claim  the  *'  Golden  Age^'? 

The  plaintiff's  quartz  or  mineral  claim  was  located  on  the 
2nd  November,  1899,  and  a  record  was  issued  to  him  on  the 
3rd  day  of  the  same  month. 

The  hydraulic  lease  to  Boyle,  the  predecessor  in  title  of 
tlie  defendants,  bears  date  the  5th  November,  1900. 

Boyle  assio^ed  his  lease  to  the  defendants,  who  are  now 
in  possession  of  all  his  rights  and  titles  thereunder.  This 
lease  gave  a  tract  of  land  to  be  worked  by  hydraulic  or  other 
mining  process,  which  included  territory  6  y^*^  miles  long, 
and  running  from  summit  to  summit  within  the  district 
covered.  The  lease  excluded  therefrom  any  land  included 
within  the  leasehold  of  the  Government  Concession  Limited 
on  Hunker  creek;  and  that  portion  of  the  survey  outlined 
in  pink  on  the  plan. 
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TliOre  were  also  some  placer  mines  within  the  physical 
boundaries  of  the  concession  which  did  not  pass  with  the 
lease. 

Among  other  provisions  contained  in  the  said  lease,  it 
was  provided  that  '*  the  said  lease  or  demise  should  be  sub- 
ject to  the  rights  or  claims,  but  to  such  rights  and  claims 
only,,  of  all  persons  who  may  have  acquired  the  same  under 
the  Eegulations  or  any  order  of  the  Governor-General  in 
Council  up  to  .the  date  of  the  said  lease." 

It  was  further  provided  also  in  the  said  lease  that  *^  this 
demise  is  subject  to  all  other  regulations  contained  and  set 
forth  in  the  order  in  council  of  the  3rd  day  of  December, 
A.D.  1898,  as  amended  by  subsequent  orders  in  council,  as 
fully  and  effectually,  to  all  intents  and  purposes,  as  if  they 
were  set  forth  in  the  said  lease." 

A  further  amendment  to  the  said  order  in  council  is  as 
follows:  *^No  application  for  a  lease  for  hydraulic  mining 
purposes,  however,'  shall  be  entertained  for  any  tract  which 
includes  within  its  boundaries  any  placer,  quartz,  or  other 
mining  claim  acquired  under  the  regulations  in  that  behalf 
or  in  the  immediate  vicinity  of  which  placer,  quartz^  or  other 
mining  claims  have  been  discovered  or  are  being  profitably 
operated:"  and  also  that  *''tlie  Gold  Commissioner  shall,  in 
addition  to  furnishing  the  report  above  referred  to,  be  re- 
quired to  furnish  a  certificate  that  the  location  applied  for 
does  not  contain  any  such  placer,  quartz,  or  other  mining 
claim,  nor  that  any  such  claims  have  been  granted  in  the  im- 
mediate vicinity  of  such  location. 

In  my  opinion,  to  answer  the  question  submitted  in  the 
stated  case,  viz.,  *'  Do  the  rights  and  privileges  granted  to 
the  lessee,  under  hydraulic  lease  number  18,  extend  to  and 
include  the  tract  of  ground  lying  within  the  boundaries  of 
the  plaintiff's  mineral  claim,  the  ^  Golden  Age  "  ? — ^it  is  not 
necessary  to  go  beyond  the  provisions  of  the  said  lease. 

Although  the  application  made  by  the  said  Boyle  for  \\\? 
hydraulic  lease  was  made  prior  to  July,  1898,  his  lease  was 
not  granted  to  him  until  the  5th  November,  1900,  about  one 
year  after  the  record  to  the  mineral  claim  had  been  issued  to 
the  plaintiff. 

The  said  lease  provided  that  the  rights  of  Boyle  should 
be  *' subject  to  the  claims  of  all  persons  who  may  have  ac- 
quired rights  or  claims  under  the  regulations  of  any  order  of 
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the  Governor-General  in  Council  up  to  the  date  of  the  said 
presents/' 

Not  only  that,  but  by  the  amendment  to  the  Regulations 
of  the  25th  August,  1900,  which  amendment  is  incorporated 
in  tlie  said  lease,  it  was  particularly  provided  that  the  rights 
of  tlie  lessee  are  subject  to  such  amendment,  and  it  is  clearly 
provided  by  such  amendment  that  '"no  application  for  a 
lease  for  hydraulic  mining  purposes  shall  be  entertained  for 
any  tract  which  includes  within  its  boundaries  any  placer, 
quartz,  or  other  mining  claim  acquired  under  the  Regula- 
tions in  that  behalf,  or  in  the  immediate  vicinity  of  which 
placer,  quartz,  or  other  mining  claims  may  have  been  dis- 
covered, or  are  being  profitably  operated." 

Therefore,  it  is  clear  to  my  mind  that,  notwithstanding 
that  the  original  application  of  Boyle  may  have  included 
within  its  physical  boundaries  the  quartz  claim  of  the  re- 
spondent, the  Government,  in  granting  the  lease  to  Boyle, 
the  predecessor  of  the  present  defendants,  clearly  intended 
and  provided  that  the  tract  of  land  demised  to  Boyle  ex- 
cluded any  mineral  claims,  quartz  or  placer,  that  had  pre- 
viously been  granted  to  other  persons;  and  that  this  quartz 
1  laim  of  the  plaintiff  was  clearly  excluded  from  the  said  lease. 
In  other  words,  that  by  the  terms  of  the  lease  the  Dominion 
Government  said  to  Boyle :  "  Notwithstanding  what  ground 
your  application  may  have  covered,  we  exclude  from  this 
lease  any  tract  containing  any  quartz,  placer,  or  other  mining 
claims  previously  acquired  under  the  Regulations  in  that 
behalf.  And  clearly,  in  my  opinion,  the  tract  of  ground 
lymg  within  the  boundaries  of  the  plaintiff's  mineral  claim 
*•  The  Golden  Age,"  was  not  included  in  the  said  lease. 

This  is  the  only  question  we  are  called  upon  to  answer; 
and  therefore,  in  my  opinion,  this  appeal  should  be  dismissed 
with  costs. 

DuGAs,  J.: — The  defendants  lay  great  stress  upon  the 
letter  addressed  by  Mr.  Walsh,  the  then  Commissioner  of  the 
Yukon  Territory,  on  the  11th  day  of  June,  1898,  to  T. 
Pawcett,  the  then  Gold  Commissioner,  requesting  him  to 
reserve,  and  to  receive  no  entries,  until  instructed,  for,  the 
property  therein  described,  and  which  evidently  covered  the 
concession  of  J.  W.  Boyle,  and  transferred  afterwards  to  the 
defendants,  as  well  as  the  tract  of  land  including  within  its 
boundaries  the  quartz  claim  of  the  plaintiff. 
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The  defendants  further  rely  upon  the  fact  that  the  appli- 
cation for  the  hydraulic  concession  was  made  long  before  the 
plaintiff  staked  and  recorded  his  claim,  and  that  there  was  a 
consent  of  the  Government  to  grant  him  all  the  land  applied 
for,  and  not  already  under  record,  even  at  a  time  when  thert 
were  no  hydraulic  regulations  in  force. 

The  plaintiff  staked  his  claim  on  the  2nd  November, 
1899,  and  recorded  the  same  on  the  3rd  day  of  the  same 
month,  while  the  lease  granted  to  Joseph  Whiteside  Boyle, 
the  predecessor  of  the  defendants,  was  signed  about  one  year 
after,  to  wit,  on  the  5th  November,  1900.  T  take  it  that  the 
letter  of  Commissioner  Walsh  to  the  then  Gold  Commissioner 
was  a  departmental  direction  purely  and  simply,  and  that 
it  could  be  either  disregarded  or  changed  in  the  same  way 
that  it  had  been  given,  that  is,  without  the  intervention  or 
knowledge  of  the  public;  but  whatever  did  take  place  is  not 
known. 

As  the  Gold  Commissioner  chose  to  grant  a  certificate  of 
record  to  the  plaintiff,  it  must  be  taken  for  granted  that 
he  acted  within  his  powers,  more  particularly  when  there 
is  nothing  to  shew  the  contrary.  And,  even  if  there  were 
some  proof  before  us  that  Walsh's  order,  as  directed  by  the 
Minister  of  the  Interior,  was  still  in  force,  I  doubt  that, 
once  that  certificate  was  granted  for  land  which  was  actually 
vacant,  or  absolutely  controlled  by  the  Government  and  ad- 
ministered here  by  the  Gold  Commissioner,  this  could  in 
any  way  affect  the  rights  of  the  plaintiff. 

As  to  the  other  feature  of  the  contentions  of  the  de- 
fendants, that  some  understanding  had  existed  between  the 
Department  of  the  Interior  and  their  predecessors,  Slavin 
and  Boyle,  or  Boyle  alone,  I  cannot  see  how  that  now  can  be 
invoked  to  enlarge  the  terms  of  the  lease  which  was  signed 
and  assented  to  by  him  on  the  5th  November,  1900.  I  con- 
sider that  nothing  else  happened  than  the  ordinary  debates 
which  take  place  between  parties  having  contrary  interests, 
before  a  deal  is  concluded.  Discussions  are  had,  different 
propositions  are  made,  there  is  an  acceptance  of  this  and  a 
rejection  of  that;  and  this  until  the  parties  come  to  a  coni- 
mon  understanding  as  to  the  final  conditions  of  the  con* 
tract  which  they  afterwards  sign,  and  which  settles  their 
rights  and  obligations. 

In  the  meantime,  before  the  lease  was  signed,  and  whil'^t 
those   ^^  pour-parlers ''   were   going   on,   Hydraulic   Regiila- 
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tions  were  passed;  the  first  one  on  the  3rd  December,  1896; 
the  second  one  on  the  16th  October,  1899;  and  a  third  one 
on  the  25th  August,  1900,  which  is  the  one  under  which  the 
lease  was  signed. 

In  reading  sec.  3  of  this  last  order  in  council,  I  cannot 
conceive  how  the  defendants  can  expect  to  be  considered  as 
having  the  least  countenance  as  against  the  plaintiff.  Hold- 
ing, as  I  do,  that  their  rights  are  entirely  limited  to  those 
contained  in  the  lease,  whatever  may  have  been  the  under- 
standing or  the  subject  of  discussion  before,  the  second  par- 
agraph of  sec.  3  plainly  establishes  the  rights  of  the  parties 
npon  this  quartz  claim  of  the  plaintiff.  It  reads  that  ^'no 
application  for  a  lease  for  hydraulic  mining  purposes,  how- 
ever, shall  be  entertained  for  any  tract  which  includes  within 
its  boundaries  any  placer,  quartz,  or  other  mining  claim  ac- 
quired under  the  regulations  in  that  behalf,  or  in  the  im- 
mediate vicinity  of  which  placer,  quartz,  or  other  mining 
claims  have  been  discovered  and  are  being  profitably  oper- 
ated ;"  and  also  that  "  the  Gold  Commissioner  shall,  in  addi- 
tion to  furnishing  the  reports  above  referred  to,  be  required 
to  furnish  a  certificate  that  the  location  applied  for  does  not 
contain  any  such  placer,  quartz,  or  other  mining  claim,  nor 
have  any  such  claims  been  granted  in  the  immediate  vicinity 
of  such  location.'* 

It  is  evident  that  the  intention  of  the  department,  in 
having  those  Regulations  passed,  was  to  reserve  from  such 
hydraulic  concessions  or  locations  any  claim,  placer  or  quartz, 
which  might  be  worked  with  advantage  by  the  ordinary 
placer  mining  method,  for  even  the  lease  should  not  cover 
any  land  in  the  immediate  vicinity  of  such  claims. 

It  does  not  appear  that  the  Gold  Commissioner  made 
any  report  as  to  the  plaintiff's  claim ;  yet  this  does  not  affect 
the  rights  of  the  plaintiff,  as  the  claim  existed  and  must  be 
considered  to  have  been  properly  recorded  according  to  the 
spirit  and  letter  of  the  Regulations.  It  is  admitted  in  the 
stated  case  that  it  has  always  been  since  in  good  standing. 

By  the  terms  of  the  lease  it  is  clear  that  the  Govern- 
ment intended  to  protect  all  those  who,  at  that  date,  had 
any  rights  under  the  mining  and  placer  Regulations;  and 
this  is  the  meaning  of  the  clause  which  declares  that  "  the 
said  lease  or  demise  should  be  subject  ta  the  rights  or 
claims,  but  to  such  rights  and  claims  only,  of  all  persons 
who  may  have  acquired  the  same  under  the  Regulations  or 
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any  order  of  the  Governor-General  in  Council  up  to  the 
date  of  the  said  lease.'* 

The  right  of  the  plaintiff  is  thereby  clearly  protected, 
just  as  well  as  by  sec.  3  of  the  Regulations  of  the  25th  Aug- 
ust, 1900,  above  cited;  and  which  are  specially  declared  to 
form  part  and  be  a  condition  of  the  lease;  and  I  cannot 
understand  how,  in  invoking  this  lease  to  sustain  their  con- 
tentions, the  defendants  can  overlook  the  above  stringent 
conditions  against  them. 

As  I  view  the  case,  the  whole  tract  of  land  on  which  the 
plaintiff's  mineral  claim  exists  is  entirely  excluded  from 
the  tract  of  land  covered  by  the  hydraulic  concessions  now 
belonging  to  the  defendants,  and  in  this  is  included  not  only 
the  quartz  claim,  but  also  whatever  other  mining  claims 
may  have  existed  upon  them. 

I  am,  therefore,  of  the  opinion  that,  upon  these  grounds, 
the  appeal  should  be  dismissed  with  costs. 


YUKON  TEBBITOBT. 

Macaulay,  J.  July  26th,  1911. 

SINGLE    COURT. 

SMITH  V.  YUKON  GOLD  CO. 

Mines  and  Minerals  —  Grants  of  Mining  Rights — Quartz 
Mineral  Claim  —  ^Land  Covered  by  Previously  Located 
Placer  Mining  Claims — "  Occupied  Ground  " — Rights  of 
Quartz  Miner  Subject  to  Placer  Mining  Rights — Yukon 
Placer  Mining  Act 

The  plaintiff  was  the  owner  of  a  quartz  mineral  claim,  on 
Bonanza  Creek  and  the  hill-sides  adjoining ;  the  daim  was  located  on 
the  21st  August,  1907,  and  the  record  for  it  was  issued  on  the  27th 
August,  1907,  and  since  that  datQ  the  plaintiff  had  held  the  record 
for  it.  The  claim  covered  several  placer  mining  claims  or  portions 
thereof,  all  of  which  were  staked  prior  to  the  staking  of  the  plain- 
tiffs quartz  mineral  claim,  and  prior  to  the  1st  August,  190C,  and 
all  of  which  had  been  kept  in  good  standing  and  had  been  renewed 
to  the  Ist  January,  1912,  under  the  provisions  of  the  Yukon  Placer 
Mining  Act,  1906,  which  came  into  force;  on  the  1st  August,  1906. 
The  defendants  were  carrying  on  placer  mining  by  hydraulic  methods 
upon  their  own  claims,  and  deiM>sitog  the  debris  therefrom  upon 
other  claims  owned  by  the  defendants,  all  within  the  boundaries  of 
the  plaintiffs  quartz  mineral  claim :—- 

Held,  that  a  miner  has  the  right  to  stake  a  quartz  mineral  claim 
upon  ground  that  has  previously  been  granted  as  a  placer  claim— 
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ind  9cmbje^  such  ground  is  not  '*  occupied  ground  "  within  the  mean- 
ing of  the  quartz  regulations — but  the  holder  of  the  quartz  claim 
must  take  his  grant  subject  to  all  the  rights  of  the  prior  grantee  who 
had  previously  obtained  his  grant  from  the  Grown,  although  for  a 
different  class  of  mining;  and  the*  plain tifiTs  grant  for  his  mineral 
claim,  having  been  subsequent  to  the  grants  issued  to  the  defendants 
and  their  predecessors  for  placer  mining  claims,  was  subject  to  all 
the  rights  and  equities  of  the  defendants  to  mine  their  ground  in  a 
minerlike  manner  under  the  Yukon  I'lacer  Mining  Act. 
The  plaintiff's  motion  for  an  injunction  was  refused. 

Motion  by  tlie  plaintiff  for  an  interim  injunction. 
C.  W.  C.  Tabor,  for  the  plaintiff. 
J.  P.  Smith,  for  the  defendant.s. 

Macaulay^  J.: — This  was  originally  an  application  on 
behalf  of  the  plaintiff  for  an  order  or  interim  injunction 
against  the  defendants  to  restrain  the  defendants,  their 
workmen,  servants,  and  agents,  from  entering  upon  the 
''  Isabelle  Bruce ''  quartz  mineral  claim,  belonging  to  the 
plaintiff,  at  creek  claims  numbers  78,  78A,  79,  80,  80A,  and 
81  below  discovery  on  Bonanza  creek,  and  from  entering 
upon  and  depositing  thereon  dirt,  gravel,  stones,  trees,  and 
other  debris,  and  from  bringing  and  placing  thereon  water 
from  its  hydraulic  operations,  and  in  any  way  interfering 
with  the  plaintiff's  use  and  enjoyment  of  the  surface  rights 
of  tlie  said  mineral  claim,  and  from  in  any  way  interfering 
with  the  plaintiff's  use  and  enjoyment  of  the  rights  and  pri- 
vileges granted  to  the  plaintiff  by  the  Crown  under  the  regu- 
lations governing  mining  in  the  Yukon  Territory. 

Upon  examining  the  aflSdavit  of  the  plaintiff  upon  which 
the  application  was  founded,  it  was  admitted  by  the  plain- 
tiffs counsel  that  full  disclosure  of  all  the  facts  was  not 
made  in  the  said  affidavit;  and  I  adjourned  the  said  motion, 
with  instructions  that  notice  of  the  said  application  should 
be  given  to  the  defendants,  with  permission  to  both  plaintiff 
nnd  defendants  to  file  further  material ;  and  the  motion  was 
finally  argued  before  me  on  the  Hst  instant,  in  the  presence 
of  counsel  for  both  the  plaintiff  and  defendants. 

The  plaintiff  is  the  owner  of  the  '^  Isabelle  Bruce ''  quartz 
mineral  claim,  situated  on  Bonanza  creek,  in  the  Yukon  Ter- 
ritory, and  the  hill-sides  adjoining,  which  said  claim  was 
located  on  the  21st  August,  1907,  and  the  record  was  issued 
for  the  same  on  the  27th  August,  1907,  and  since  that  date 
the  plaintiff  has  held  and  still  holds  the  record  to  the  said 
claim;      ' 
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The  said  mineral  claim  covers  serveral  placer  mining 
claims,  or  portions  thereof,  as  shewn  upon  plan  filed  on  this 
motion  as  exhibit  A.  to  the  affidavit  of  Charles  W.  Mac- 
Pherson,  Dominion  land  surveyor;  and  the  claims  tinted  yel- 
low Bhewn  on  the  said  plan,  and  included  within  the  bound- 
aries of  the  "  Isabelle  Bruce  "  mineral  claim,  arc  all  placer 
claims  owned  by  the  defendant  company,  with  the  exception 
of  the  "  Hafhinz "  hill-side  claim,  and  creek  claim  number 
78A,  below  discovery  on  Bonanza  creek,  which  is  paii;  of  the 
hydraulic  mining  lease  number  5  owned  by  Bonanza  Creek 
Hydraulic  Concession  Limited,  and  with  regard  to  which 
the  defendants  have  a  working  agreement. 

All  the  said  placer  claims  were  staked  prior  to  the  staking 
of  the  said  "Isabelle  Bruce''  mineral  claim,  and  prior  to  the 
1st  August,  1906,  and  have  all  been  kept  in  good  stand- 
ing since  the  date  of  their  said  respective  locations,  and 
are  now  in  good  standing  and  renewed  to  the  1st  January, 
1^12. 

It  has  been  held,  in  Bex  v.  Chappelle,  32  S.  C.  R.  586, 
that  a  grant  under  the  Placer  Mining  Act  is  an  annual  grant 
in  substitution  for,  but  not  in  continuation  of,  the  original 
grant,  with  no  absolute  right  of  renewal,  but  a  preferential 
right  of  renewal. 

By  subsequent  amendments  to  our  regulation?,  however, 
the  holder  of  the  grant  has  the  right  of  renewal,  and  those 
claims,  having  been  renewed  from  time  to  time,  fall  within 
the  provisions  of  the  Yukon  Placer  Mining  Act  of  the  Ist 
August,  1906. 

Section  2  (h)  of  the  Act  defines  mining  or  -^placer  min- 
ing,^* as  follows:  "'Mining'  or  'placer  mining'  includes 
every  mode  and  method  of  working,  whatsoever,  whereby 
earth,  soil,  gravel  or  cement  may  be  removed,  washed,  shifted 
or  refined,  or  otherwise  dealt  with  for  the  purpose  of  obtain- 
ing gold,  or  such  other  minerals  or  stones,  but  does  not  in- 
clude the  working  of  rock  ^  in  situ '." 

Previous  to  the  passing  of  the  said  Act  it  had  been  held 
by  Mr.  Justice  Craig,  as  early  as  1901,  in  the  case  of  Peter- 
son V.  Lowden,  decided  in  August,  1901,  ''that  the  placer 
miner  had  such  rights  in  the  surface  as  he  needed  in  order  to 
wrest  from  the  soil  all  the  placer  gold  lying  in  it;*'  that 
"  how  far  he  could  use  the  surface  was  entirely  dependent 
upon  the  nature  of  the  mineral  to  be  won  from  the  soil, 
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and  upon  the  nature  of  the  operations  which  he  would  have 
to  carry  on  to  wrest  the  gold  or  mineral  from  the  soil." 

Again,  in  Day  v.  Klondike  Mines  R.  W.  Co.,  2  W.  L.  1\- 
205,  the  same  Judge,  at  p.  211  of  his  judgment,  says: 
"  Placer  mining  operations  are  carried  on  in  divers  ways  in 
this  country,  by  sinking  shafts  and  from  the  shafts  drifting 
or  tunnelling  underneath'  the  soil^  and  hoisting  the  pay 
dirt  to  the  surface;  by  open  cuts  where  the  entire  surface 
of  the  soil  is  broken  up  and  the  whole  of  the  ground  is 
either  washed  away  or  put  through  sluice  boxes;  by  hy- 
draulics and  by  dredging;  and  I  am  of  opinion  that  the 
Crown  intends  by  its  grant  to  give  to  the  miner  such  use 
of  the  surface  as  is  needed  in  carrying  on  those  various 
operations  in  the  most  economical  and  miner-like  manner; 
and,  if  necessary  that  the  whole  surface  of  the  soil  should 
be  disturbed  and  put  through  water,  then  the  miner  has 
the  right  to  so  use  the  surface.'^ 

The  said  decisions  were  never  questioned  in  the  Courts 
here,  but  the  view  taken  by  the  learned  Judge  as  to  the 
meaning  of  "  placer  mining  '^  was  clearly  and  immistakably 
set  out  in  the  interpretation  clause  of  the  Yukon  Placer 
Mining  Act,  1906.  Under  sec.  54  of  the  said  Placer  Mining 
Act,  the  owner  of  a  claim  may  obtain  the  right  to  bring 
water  on  such  claim  or  claims  for  the  purpose  of  carrying 
on  his  mining  operations,  and  the  defendant  has  obtained 
such  right  to  carry  water  on  to  said  claims. 

Section  75  of  the  said  regulations  (sub-sec.  1)  provides 
the  manner  in  which  a  person  mining  upon  his  own  claim 
or  claims  may  throw  earth,  clay,  stones,  or  other  material 
upon  such  claims.  Sub-section  2  provides  the  means  which 
must  be  adopted  in  case  the  owner  wishes  to  deposit  the 
"leavings'^  or  '^ deads"  from  his  own  claim  upon  an  ad- 
joining claim. 

In  the  case  before  me,  the  defendants  are  carrying  on 
placer  mining  by  hydraulic  methods  upon  their  own  claims, 
and  depositing  the  debris  therefrom  upon  other  claims 
owned  by  the  defendants,  and  all  within  the  boundaries  of 
the  "Isabelle  Bruce"  mineral  claim.  The  hydraulicing 
is  being  carried  on  on  the  hill-side,  and  the  debris  is  being 
deposited  on  the  creek  claims  below  the  hill-side,  which 
said  creek  claims  the  plaintiff,  in  his  aflfidavits,  says  have 
been  mined  by  the  dredging  method  of  placer  mining,  and 
states  that  such  claims  are  completely  worked  out. 
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The  defendants  admit,  in  their  affidavits,  that  such 
claims  have  been  mined  by  the  dredging  method  of  placer 
mining,  but  deny  that  such  claims  are  completely  worked 
out,  and  state  that  there  is  still  some  virgin  ground  upon 
them. 

Whether  or  not  the  claims  area  completely  worked  out, 
in  my  opinion,  makes  very  little  difference;  because  the 
said  claims  are  still  owned  by  the  said  defendants,  and  are 
being  by  tlieni  used  for  the  purpose  of  carrying  on  their 
mining  operations. 

The  plaintiff  staked  h's  quartz  claim  under  the  pro- 
visions of  the  quartz  regulations  of  1902;  and  the  affidavit 
upon  which  he  obtained  such  claim,  in  paragraph  8  thereof, 
contains  the  following  statement  or  declaration :  "  That  to 
the  best  of  my  knowledge  and  belief  the  ground  comprised 
within  the  boundaries  of  the  said  claim  is  unoccupied  by 
any  other  person  as  a  mineral  claim.  That  it  is  not  occu- 
])iod  by  any  building  or  any  land  falling  within  the  cur- 
tilage of  a  dwelling-house,,  or  any  orchard,  or  any  land 
under  cultivation,  or  any  land  reserved  from  entry  under 
the  mining  regulations.^^ 

At  the  time  the  the  plaintiff  so  staked  and  obtained  his 
record  for  a  quartz  mineral  claim,  all  the  said  ground  in- 
cluded within  the  boundaries  of  the  said  claim  was  ground 
which  had  been  granted  by  the  Crown  for  placer  mining 
purposes;  was  held  by  the  grantees  of  such  ground,  and 
was  and  has  been  ever  since  in  good  standing,  and  is  still 
so  held. 

The  point  has  never  been  decided,  so  far  as  I  am  aware, 
as  to  whether  or  not,  for  the  purposes  of  the  quartz  regu- 
lations, such  ground  is  unoccupied  by  any  other  person  as 
a  mineral  claim  within  the  meaning  of  the  quartz  regula- 
tions when  the  said  ground  has  already  been  granted  by  the 
Crown  under  a  grant  of  equal  force  with  the  record  ob- 
tained under  the  quartz  regulations,  for  placer  mining  pur- 
poses. It  is  not  necessary  for  me  to  consider  that  point 
now,  although  I  am  strongly  inclined  to  the  opinion  that 
such  ground  is  not  occupied  ground  within  the  meaning  of 
the  quartz  regulations,  and  a  miner  has  the  right  to  stake 
a  quartz  mineral  claim  upon  ground  that  has  previously 
been  granted  as  a  placer  claim.  Such  holder  of  such 
quartz  claim  must,  however,  take  such  grant  subject  to  all 
the  rij^ht?  of  the  prior  grantee  who  had  previously  obtained 
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his  grant  from  the  Crown,  although  such  grant  were  ob- 
tained for  a  different  class  of  mining;  and  the  plaintiff's 
grant  for  the  ^'  Isabelle  Bruce  "  mineral  claim,  having  been 
subsequent  to  the  grants  issued  to  the  defendants  and  their 
predecessors  in  title  for  the  placer  mining  claims  above  re- 
ferred to,  must,  therefore,  be  subject  to  all  the  rights  and 
equities  of  the  defendants  to  mine  their  said  ground  in  a 
minerlike  manner  under  the  provisions  of  the  Yukon 
Placer  Mining  Act. 

I  am,  therefore,  of  opinion  that  the  defendants,  in 
carrying  on  their  mining  operations  upon  the  above  mining 
claims,  are  not  interfering  with  the  plaintiff's  use  and  en- 
joyment  of  the  rights  and  privileges  granted  to  him  by  the 
Crown  under  the  regulations  governing  quartz  mining  in 
the  Yukon  Territory;  and  this  application  should,  there- 
fore, be  dismissed  with  costs. 


MANITOBA. 
BoBsoN,  J.  August  2nd,  1911. 

TRIAL. 

SHOXDBA  V.  WINNIPEG  ELECTRIC  R.  W.  CO. 

(Negligence — Master  and  Servant  —  Injury  to  Servant  — 
Negligence  of  Foreman  of  Master's  Works — Contributortj 
Negligence  of  Servant — Findings  of  Jury — Judgment. 

The  plaintiff  was  injured  while  in  the  service  of  the  defendants, 
and  brought  this  action  for  damages  for  bis  injury,  alleging  negli- 
ipence.  In  answer  to  questions,  the  jury  found  that  McN.  was  a 
person  in  the  ser^nce  of  the  defendants  to  whose  orders  the  plaintiff 
was.  at  the  time  of  the  injury,  bound  to  conform ;  that  McN.  gave  the 
plaintiff  orders  (specifying  tie  orders)  ;  that  the  plaintiff  conformed 
to  those  orders:  that  injury  resulted  to  the  plaintiff  from  so  conform- 
ing; that  negligence  on  the  part  of  N.  caused  the  injury  (specifying 
the  negligence)  ;  and  that  the  plaintiff,  by  the  exercise  of  reasonable 
care,  might  have  avoided  the  accident.  The  jury  were  not  asked  in 
what  respect  the  plaintiff  omitted  to  take  reasonable  care : — 

Held,  that.it  was  not  necessary  to  ask  that  question,  there  being 
evidence  upon  which  the  jury  might  find  that  the  plaintiff  was  guilty 
of  negligence  or  contributory  negligence :  and  that,  upon  that  finding, 
supported  by   the  evidence,  the  action  should  be  dismissed. 

London  Street  R,  W.  Co.  v.  Brown,  31  S.  C.  R.  642,  followed. 

The  plaintiff,  George  Shondra,  was  a  labourer  residing 
in  Winnipeg.     In  August,  1910,  he  was  in  the  employ  of 
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the  defendants  at  the  gas  works  situate  in  Gladstone  street, 
Winnipeg,  and  was  ernployed  to  carry  coal  and  coke  in  a 
wheelbarrow  and  to  trim  banks  of  coal  and  coke,  and  to 
do  such  other  work  as  he  was  required  to  do. 

He  was  ordered  by  the  foreman  (McNaugton)  to  re- 
lease the  brakes  on  a  car  standing  on  a  siding  and  to  move 
or  "  spot "  it  to  a  chute  into  which  the  coal  from  the  cars 
was  unloaded. 

It  was  his  duty  to  go  upon  the  top  of  the  car  by  way 
of  a  ladder  attached  to  the  side  of  the  car,  and  to  release  the 
brakes,  then  to  descend  to  the  ground,  and,  by  means  of  a 
bar  applied  to  the  wheels  of  the  car,  to  start  the  car  towards 
the  shoot,  and,  while  it  was  in  motion,  to  ascend  the  ladder 
and  apply  the  brakes  in  order  to  stop  the  car  at  a  point  op- 
posite the  chute. 

He  did  as  he  was  told,  but  was  caught  in  the  space  be- 
tween the  car  and  the  building,  thrown  to  the  ground  and 
his  left  hip  and  leg  were  crushed  and  dislocated.  He 
brought  this  action  to  recover  damages  for  his  injury. 

The  defendants  denied  any  liability,  and  contended  that 
"the  accident  arose  by  reason  of  the  plaintiff's  own  negli- 
gence and  carelessness,  and  not  by  reason  of  any  negligence 
on  their  part. 

The  action  was  tried  before  Robson,  J.,  and  a  jury, 
when  the  following  questions  were  submitted  to  the  jury  and 
they  returned  the  answers  which  follow  the  questions : — 

1.  Was  McNaughton  a  person  in  the  service  of  the  de- 
fendants to  whose  orders  or  directions  the  plaintiff  was,  at 
the  time  of  the  injury,  bound  to  conform?    A.  Yes. 

2.  Did  McNaugton  give  the  plaintiff  any  orders  or 
directions,  and,  if  so,  what  orders  or  directions?  A.  Yes; 
box  cars  sent  down. 

3.  If  there  were  any  such  orders  or  directions,  did  the 
plaintiff  conform  to  them?    A.  Yes. 

4.  Did  the  injury  to  the  plaintiff  result  from  his  con- 
forming to  McNaughton's  orders?  A.  Yes. 

5.  Did  negligence  on  the  part  of  McNaughton  cause  the 
injury  and  if  so,  of  what  did  the  negligence  consist?    A. 
By  not  sending  sufficient  men. 

6.  Might  the  plaintiff,  by  the  exercise  of  reasonable  care, 
have  avoided  the  accident?     A.  Yes,  he  might. 

7.  If  the  plaintiff  is  entitled  to  recover,  what  is  a  fair 
sum  to  allow  him  by  way  of  compensation?    A.  $650. 
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\V.  H.  Trueman  and  E.  R.  Chapman,  for  the  plaintiff. 
E.  Anderson,  K.C.,  and  B.  D.  Guy,  for  the  defendants. 

RoBSON,  J.: — Aeeordiug  to  my  notes  of  the  plaintiff's 
evidence,  it  would  seem  that,  accepting  it  as  true,  as  the 
jury  were  entitled  to  do,  the  order  given  was  susceptible  of 
tlie  meaning  that  the  plaintiff  should  alone  bring  down  the 
sixth  ear.  It  would,  in  the  light  of  the  other  facts  presented, 
be  open  to  a  jury  to  say  whether,  under  the  circumstances, 
the  giving  of  such  an  order  was  negligence  on  the  part  of 
McNaughton.  That  McXaughton  was  a  person  in  the  ser- 
vice of  the  defendants  to  whose  orders  the  plaintiff  at  the 
time  of  the  injury  was  bound  to  conform,  there  can  be  no 
doubt,  nor  is  it  reasonably  open  to  question  that  the  plain- 
tiff did  conform  to  McNau^hton's  orders,  and  that  in  so 
conforming  he  was  injured. 

But  the  jury  have  found  that  the  plaintiff  might,  by  the 
exercise  of  reasonable  care,  have  avoided  the  accident.  The 
])laintiff  moves  for  judgment  in  his  favour  notwithstanding 
tliis  finding.  He  says  that  there  was  no  evidence  to  sup- 
port it.  The  jury  were  not  asked  in  what  respect  the  plain- 
tiff omitted  to  take  reasonable  care. 

In  Brown  v.  London  Street  R.  W.  Co.,  2  0.  L.  R.  53  (re- 
versed, 31  S.  C.  R.  643),  Osier,  J.A.,  at  p.  55,  suggested 
that  such  a  question  might  follow  the  question  actually  put, 
*'  if  it  is  thought  worth  while  to  do  so."  It  is  not,  to  my 
knowledge,  laid  down  that  the  subordinate  question  must 
be  put.  In  the  Brown  case  the  finding  of  ne'2:ligence  against 
the  plaintiff  was  "  in  not  using  more  caution  in  crossing  the 
railway  tracks,^'  which  is  in  fact  not  as  strong  against  a 
plaintiff  as  saying  that  he  might,  by  the  exercise  of  rea- 
sonable care,  have  avoided  the  accident.  It  was  held  in  the 
Supreme  Court  (London  Street  R.  W.  Co.  v.  Brown,  31  S. 
C'.  R.  642),  that,  after  a  charge  explaining  the  effect  of  con- 
tributory negligence,  the  finding  must  be  considered  to  mean 
that  the  accident  would  not  have  occurred  but  for  the  plain- 
tiffs own  negligence.  It  seems  to  me  that  the  language 
of  Davies,  J.,  in  the  Brown  case,  at  pp.  650-651,  with  the 
substitution  of  terms  applicable  to  the  case,  is  conclusive 
here.  He  says:  '*They*'  (i.e.,  the  jury)  "find  in  effect 
that  the  plaintiff  in  crossing  the  track  was  careless  and 
negligent,  and  did  not  take  such  ordinary  precautions  as  a 
reasonable  and  prudent  man  under  the  circumstances  would 
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liave  taken.  It  is  equally  true  as  found  by  them  that  the 
appellants  were  guilty  of  negligence  in  the  running  of  the'r 
cars  at  the  time  and  tliat  but  for  such  negligence  tlie  acci- 
dent would  not  have  occurred.  But  the  rule  of  law  in  all 
such  cases  is  too  firmly  established  to  admit  of  any  doubt. 
Even  if  the  accident  is  attributable  in  tlie  first  instance  to 
the  defendants'  negligence,  if  it  would  not  have  occurred 
but  for  the  negligence  of  the  plaintiff  himself,  he  cannot 
recover/' 

It  has  l)een  suggested  that  there  has  been  a  uiiscarriH^T'' 
in  my  not  puttin,;^  the  necessary  question  to  elicit  wherein, 
if  at  all,  the  plaintiff  was  negligent.  I  think  that  has  been 
sufficiently  answered  by  the  above.  But,  even  in  the  ca^^c 
of  the  defendants'  negligence,  this  would  not  be  necessary, 
nor  its  absence  any  fault.  The  case  would  simply  depend 
on  whether  there  was  or  was  not  any  evidence  at  all  to  sup- 
port the  finding  of  negligence,  whether  as  against  the  de- 
fendants or  the  plaintiff  as  the  case  might  be. 

There  were  disclosed  by  the  evidence  here  several  cir- 
cumstances which  might  support  a  finding  of  ne^^Ugence 
against  the  plaintiff.  He  was  familiar  with  the  moving  of 
cars  in  such  conditions  and  knew  of  the  equipment  of  sidt* 
and  end  ladders.  It  is  true  he  was  not  long  acquainted 
with  the  premises,  but  he  could  see  plainly  everything  about 
him.  There  was  nothing  in  the  nature  of  a  concealed  trap. 
It  might  well  be  thought  by  a  jury  that  any  person,  even 
if  entirely  ignorant  of  such  matters,  might  have  at  once  seen 
that,  by  mounting  the  ladder  on  the  side  of  the  moving  car, 
contact  with  the  building  was  inevitable. 

T  cannot  hold  that  there  was  any  doubt  as  to  the  finding 
of  contributory  negligence,  or  that  there  was  no  evidence  to 
support  that  finding. 

The  action  must  be  dismissed,  and  (if  the  defendants  so 
desire)  with  costs. 
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MAHITOBA. 

Mathers,  C.J.K.B.  August  9th,  1911. 

TRIAL 

SMITH  V.  DUX. 

Libel— Mercantile  Agency — Puhlication  of  Copy  of  Public 
Register — Mistake  im  Regviter — Bona  Fides — Absence  of 
Moiice, 

In  an  action  against  the  publishers  of  a  mercantile  agency  sheet, 
containing  information  for  their  subscribent,  but  not  for  the  public 
generally,  for  libel  in  publishing  a  statement  that  a  chattel  mortgage 
made  by  the  plaintiff  had  been  recorded  in  the  proper  register,  where- 
as in  fact  what  was  recorded  was  a  conditional  sale  contract,  though, 
by  a  mistake  of  the  registrar's  clerk,  it  was  recorded  as  a  chattel 
mortgage  :^ 

Held,  that,  as  the  defendants  had  done  nothing  more  than  publish 
a  true  extract  from  a  register  kept  by. virtue  of  an  Act  of  the  Sas- 
katchewan legislature,  which  was  open  to  inspection  by  the  public,  for 
the  purpose  of  giving  information  to  their  subscribers,  bond  fide 
believing  it  to  be  true  and  without  malice,  they  were  not  liable. 

Review  of  the  leading  cases,  and  statement  of  principles  deducible 
therefrom. 

Fleming  v.  A'eir/on.  1  H.  L.  C.  363,  Scarles  v.  .Scarlett,  flSJ^'Jl 
•2  Q.  B.  5G,  and  Annaly  v.  Trade  Auxiliary  Co,,  26  L.  U.  Ir.  11,  394, 
followed. 

MrInto9h  V.  Dun,  [1J)08]  A.  C  390,  does  not  overrule  the  earlwr 
cases,  and  is  distinguishable  from  the  case  at  bar. 

Action  for  libel.  ;". 

J.  B.  Hugg,'for  the  plaintiflf. 
J.  B.  Coyne,  for  the  defendants. 

M.\THERS,  C.J.K.B.: — The  plaintiff  is  a  farmer  ami 
denier  in  South  African  veteran  land  warrants,  and  ros'dcs 
and  carries  on  business  at  the  village  of  McTaggart,  in  the 
province  of  Saskatchewan.  The  defendants  are  the  pro- 
prietors of  a  mercantile  agency,  whose  business  it  is  to 
procure  from  time  to  time,  for  persons  engaged  in  manu- 
facturing and  mercantile  pursuits,  but  not  for  the  publicr 
generally,  information  and  extracts  from  public  records  in 
Saskatchewan  and  elsewhere,  affecting  the  credit  of  per- 
sons with  whom  the  patrons  of  the  agency  may  have  bu?^i- 
ness  dealings. 

The  plaintiff  gave  to  the  Xorth-West  Thresher  C^)in- 
pany  an  order  in  writing  on  that  company's  printed  fonu 
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for  a  threshing  outfit,  of  the  value  of  $4,013.  The  order 
provided  that  the  property  in  the  goods  ordered  should  re- 
main in  the  company  and  not  pass  ta  the  purchaser  until 
payment  of  the  purchase-price  and  the  notes  and  obliga- 
tions given  therefor.  By  the  Consolidated  Ordinances  of 
the  North-West  Territories,  1898,  ch.  44,  as  amended  by 
the  statutes  of  Saskatchewan,  1907,  ch.  17,  such  order  or  a 
true  copy  thereof  shall  be  registered  in  the  oflSce  of  the 
registration  clerk  for  chattel  mortgages  in  the  registration 
district  within  which  the  buyer  or  bailee  resides,  within  30 
days  from  the  delivery  of  the  goods  to  him.  The  chattel 
mortgage  register  is  a  public  record  made  in  pursuance  of 
the  Bills  of  Sale  Ordinance,  Consolidated  Ordinances  of 
the  N.  W.  T.  ch.  43,  and  the  statutes  of  Saskatchewan 
amending  the  same,  and  is  kept  open  to  inspection  by  the 
public,  and  for  a  fee  to  the  registration  clerk  any  member 
of  the  public  is  entitled  to  search  it  and  obtain  a  copy 
or  copies  of  any  documents  registered  therein. 

The  order  given  by  the  plaintiff  to  the  thresher  com- 
pany was  registered  in  the  chattel  mortgage  register  for 
the  Eegina  district,  in  which  the  plaintiff  resides,  but,  by 
an  error  of  the  clerk,  it  was  entered  as  a  chattel  mortgage 
given  by  the  plaintiff  to  the  thresher  company,  and  so  ap- 
peared on  the  register. 

The  entry  made  by  the  clerk  was  as  follows: — 

Date  of  instrument  August  16th;  Filing,  August  30th; 
Mortgagor,  A.  L.  Smith;  Residence,  McTaggart;  Occupa- 
tion, farmer;  Mortgagee,  North-West  Thresher  Co.; 
Amount,  $4,013. 

The  defendants  had  an  arrangement  with  the  Govern- 
ment of  Saskatchewan  by  which  the  oflBcials  in  charge  of 
these  records  would  furnish  them  with  extracts  therefrom 
for  the  purpose  of  publication,  for  which  extracts  the  de- 
fendants were  to  pay.  Pursuant  to  this  arrangement,  the 
defendants  received  from  the  clerk  in  charge  of  the  Regina 
district  a  true  copy  of  the  record  for  the  period  embracing 
the  entry  above  quoted;  and  on  the  10th  September,  1909, 
the  defendants  printed  the  entry  relating  to  the  plaintiff, 
together  with  the  others  contained  in  the  extract  received, 
in  the  defendants'  publication  entitled  "Dun's  Legal  and 
Commercial  Record,  Province  of  Saskatchewan,''  and  sent 
copies  thereof  to  a  number  of  persons,  firms,  and  corpora- 
tions engaged  in  business  in  Manitoba,  Saskatchewan,  and 
elsewhere,  who,  for  the   purpose   of   their  businesses  re- 
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quired  such  extracts,  and  who  had  contracts  with  the  de- 
fendants to  supply  the  same,  but  did  not  publish  the  same 
to  the  public  generally.  The  printed  sheets  sent  out  by 
the  defendants  had  the  following  words  at  the  head  thereof: 
"  The  record  items  do  not  necessarily  affect  the  credit  or 
safety  of  the  parties  mentioned.  They  are  given  just  as 
we  find  them  in  the  public  records.  Bills  of  sale,  chattel 
mortgages,  writs,  and  judgments  may  have  been  paid  or 
otherwise  settled.     Good  defences  may  exist  to  actions.*' 

It  is  admitted  that  the  defendants  published  the  extract 
complained  of  in  good  faith,  believing  it  to  be  true,  and 
.without  malice. 

The  defendants  plead  privilege,  and  that  question  was 
iirgued  before  me  upon  admissions;  the  question  of  dam- 
a«jos,  if  any  capable  of  proof  upon  the  pleadings,  to  be 
referred  for  assessment  if  the  defence  of  privilege  did  not 
prevail. 

The  principle  governing  this  case  was  settled  in  1848 
hy  the  House  of  Lords  in  Fleming  v.  Newton,  1  H.  L.  C 
363.  The  facts  of  that  case*  were  briefly  these.  The  de- 
fendants were  the  directors  of  the  Scottish  Mercantile 
Society  and  the  printer  to  the  society.  The  society  had 
lieen  formed  of  merchants  and  traders  to  gather  informa- 
tion for  the  exclusive  use  of  its  members  relating  to  the 
mercantile  credit  of  the  trading  community.  By  the  law 
of  Scotland,  protests  of  bills  of  exchange  and  promissory 
notes  are  registrable,  and  the  register  is  a  public  document 
to  which  everybody  has  a  right  of  access.  By  Scottish  law 
>uch  a  protest,  when  registered,  is  equivalent  to  a  judg- 
ment upon  a  warrant  of  attorney.  As  stated  by  the  Lord 
Justice  Clerk:  "The  party  appears  with  his  protest,  and 
asks  the  Court  for  a  certain  decree  upon  it;  which  decree 
is  not  obtained  by  deliverance  which  leaves  the  Court,  but 
by  an  entry  in  the  book  of  the  Court.'*  The  plaintiff  had 
dishonoured  two  bills  of  exchange,  and  the  payee  had  had 
them  duly  protested,  and  registered.  The  defendants  had 
taken  a  copy  of  the  register,  and  were  about  to  publish  it, 
when  the  plaintiff  applied  for  and  obtained  an  interim  in- 
terdict, which  was  afterwards  made  perpetual.  On  appeal 
io  the  House  of  Lords  this  decree  was  reversed.  The  Lord 
rhancellor,  in  the  concluding  paragraph  of  his  reasons  for 
judgment,  states  the  principle  upon  which  the  House  pro- 
ceeded,  and  which  has  been  uniformly  followed.  He  says, 
after  referring  to  the  various  statutes  providing  for  regis- 
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tration,  and  that  the  register  shall  be  "^  patent  to  all  the 
lieges :" — ^'  Prom  these  references  it  appears  to  me  clear 
that  the  legislature  has  thought  that  the  public  at  large 
ought  to  be  able  to  have  recourse  to  th"s  register,  and  of 
all  the  public  the  appellants  have  the  highest  interest  in 
the  knowledge  of  its  contents.  They  arc  engaged  in  mer- 
cantile affairs  in  wh'ch  their  security  and  success  must 
greatly  depend  upon  a  knowledge  of  pecuniary  transactions 
and  credit  of  others.  That  each  of  them  might  go  or  send 
to  the  office  and  search  the  register  is  not  disputed,  and 
that  they  niight  communicate  to  each  other  what  they  have 
found  there  is  equally  certain.  What  they  have  done  it^ 
only  doing  this  by  a  common  agent  and  giving  the  informa- 
tion by  means  of  printing.  No  doubt,  if  the  matter  be  a 
libel,  this  is  a  publication  of  it,  but  the  transaction  dis- 
proves any  malice,  and  shews  a  legitimate  object  for  the 
act  done/'  The  ground  upon  which  the  plaintiff  proceeded 
was  that  the  publication  of  a  copy  of  the  register  contain- 
ing his  name  would  be  libellous,  and  he  asked  for  an  inter- 
dict (equivalent  to  our  injunction)  to  restrain  the  publica- 
tion of  this  libel. 

Fleming  v.  Newton  was  applied  and  followed  by  the 
Irish  Court  of  Appeal  in  Annaly  v.  Trade  Auxilliary  Co., 
26  L.  R.  Ir.  394.  A  judgment  had  been  recovered  against 
the  plaintiff  as  executor  of  his  father's  estate.  A  register 
of  judgments  was  provided  for  by  statute,  and  the  officer 
in  charge  was  bound  to  act  on  information  supplied  on  a 
minute  certified  by  an  officer  of  the  Court  The  minute^ 
supplied  omitted  to  state  that  the  judgment  was  against 
the  plaintiff  as  executor,  and  it  was  registered  as  one- 
against  him  personally.  The  defendants  published  the -par- 
ticulars of  this  judgment,  taken  verbatim  from  the  register, 
in  ''  Stubbs  Gazette,"  a  weekly  publication  for  the  assist- 
ance of  bankers,  merchants,  traders,  and  others.  There- 
was  no  evidence  that  the  defendants  had  any  reason  to 
doubt  the  accuracy  of  the  particulars  contained  in  the  reg- 
ister, or  that  they  had  any  malice  or  indirect  motive.  In 
nn  action  for  libel,  it  was  held  that  the  publication  was 
privileged,  Lord  Ashbourne,  C,  saying:  "Knowledge  of 
and  notice  of  judgments  may  be  of  the  highest  interest 
and  importance  to  many  sections  of  the  public.  Under  the 
statute  I  have  cited,  every  one  in  the  community  might 
search  for  and  examine  this  entry.  Several  might  combine 
to  appoint  one  person  to  f^ei  the  particulars  for  them.    If, 
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then,  a  person  who  had  no  notice  of  an  omission,  and  had 
no  malice,  made  public  the  particulars  in  the  registrar's 
t>ook,  could  he  be  made  liable  in  an  action  of  libel?  The 
<1efendants,  by  •  their  publication,  merely  facilitated  the 
public  in  gaining  a  knowledge  which  it  was  intended  should 
be  open  to  all,  saved  the  trouble  of  a  search  which  any  one 
might  make,  and  of  examining  public  books,  kept  by  a 
j)ublic  oflScer  in  a  public  department,  for  the  purpose  of 
publishing  to  the  public.  In  my  opinion,  the  defendants 
are  not  liable  for  their  bona  fide  publication  of  the  con- 
tents of  this  public  book/^  He  further  observes  that  the 
ease  of  Fleming  v.  Newton  is  really  conclusive.  Similar 
views  were  expressed  by  O'Brien,  C.J.,  and  FitzGibbon,  L.el.; 
Barry,  L.J.,  doubted,  but  did  not  dissent. 

The  same  principle  was  laid  down  by  the  English  Court 
of  Appeal  in  Searles  v.  Scarlett,  [1892]  2  Q.  B.  5^,  Lord 
Esher  there  says  that  the  principle  decided  by  Fleming  v. 
Newton  is,  **  that  where  there  is  a  register  kept  by  virtue 
of  an  Act  of  Parliament  for  the  purpose  of  giving  infor- 
mation to  the  public,  then,  if  a  person  makes  a  copy  of  it 
and  publishes  it,  although  he  does  so  for  the  purpose  of 
warning  the  public  or  tradesmen  about  to  give  credit,  yet, 
if  all  that  he  does  is  to  publish  a  copy  of  the  register,  whicli 
is  intended  to  be  a  public  document,  it  is  a  privileged  publi- 
«;ition/'  Lindley,  LJ.,  in  the  same  case  sa'd.  '^  It  is  the 
mere  publication  of  what  appears  in  a  document  which  is 
open  to  the  inspection  of  the  public.  That  being  so,  in 
order  to  maintain  the  action  it  is  necessary  to  give  some 
evidence  of  express  maliqe."  Kay,  L.J.,  used  language  to 
the  same  effect.  In  Searles  v.  Scarlett,  there  was  a  note 
similar  to  that  published  by  the  defendants  in  this  case 
warning  readers  that  the  judgments  may  have  been  satis- 
fied. The  Court  held  that  the  publication  of  that  note 
differentiated  Searles  v.  Scarlett  from  the  previous  case  of 
Williams  v.  Smith,  22  Q.  B.  D.  134,  and  they  did  not  fur- 
ther consider  that  case.  It  is  plain,  however,  that  they 
thought  Williams  v.  Smith  might  require  further  consider- 
ation if  a  similar  case  should  arise  in  the  future. 

Williams  v.  Smith,  as  explained  in  Searles  v.  Scarlett, 
does  not  support  the  plaintiff's  case.  The  facts  of  that 
case  were,  that  a  trade  newspaper  published,  under  the 
heading  "  County  Court  Judgments/'  particulars  of  a  judg- 
ment recovered  against  the  plaintiff  and  registered.  As  a 
fact  the  judgment  had  been  paid  off  at  the  time  of  the 
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,  publication,  but  it  still  remained  on  the  register  as  an  un- 
satisfied judgment.  There  was  no  warning  note  that  the 
judgment  might  be  paid  off.  The  statement  of  claim  al- 
leged that  the  publication  meant  that  there  was  an  unsatis- 
fied judgment  aga'nst  the  plaintiff.  Lord  Coleridge,  be- 
fore whom  the  case  was  tried,  held  that  the  words  were 
capable  of  the  defamatory  meaning  imputed  in  the  innu- 
endo, and  the  jury  found  for  the  plaiAiff.  The  Divisional 
Court  sustained  the  verdict.  Baron  Pollock  in  his  judg- 
ment does  express  the  opinion  that  suqh  publications  should 
be  really  true  and  not  merely  true  in  the  sense  that  they 
are  accurate  reproductions  of  a  public  record.  Manisty,  J., 
however,  goes  upon  the  finding  of  the  jury  that  the  publi- 
cation, under  all  the  circumstances,  was  capable  of  the  in- 
terpretation put  upon  it  by  the  jury.  In*  no  sense  can 
Williams  v.  Smith,  upon  the  facts  then  before  the  Court 
and  jury,  be  held  to  support  the  plaintiff's  case. 

The  next  case  to  deal  with  the  question  is  R^is  v.  Perry, 
64  L.  J.  Q.  B.  566.  In  that  case  the  defendants,  a  trade 
protection  society,  published  what  they  believed  to  be  a 
true  extract  from  a  deed  of  inspectorship  filed  by  the  plain- 
tiff. This  deed  was  a  public  document,  open  to  the  in- 
spection of  the  public,  who  were  entitled  to  take  copies 
or  extracts  therefrom.  The  extracts  published  had  been 
supplied  by  the  Government  official  in  charge ;  but,  owing 
to  an  improper  construction  put  by  him  upon  the  deed, 
the  extract  supplied  was  not  a  true  extract.  The  Divisional 
Court  held  that  the  privilege  applied  only  to  the  publica- 
tion of  true  extracts;  and,  as  what  was  published  by  the 
defendants  was  not  a  true  extract  or  copy  of  the  public 
record,  the  defendants  were  responsible.  That  case  is  dis- 
tinguishable from  the  present,  on  the  ground  that  it  is  ad- 
mitted that  the  statement  published  by  the  defendants  is 
an  exact  reproduction  of  what  appears  in  the  records  in 
Saskatchewan. 

The  cases  T  have  referred  to  seem  to  establish  certain 
principles: — 

1.  The  publication  of  a  true  extract  from  a  record  open 
to  the  public,  if  without  malice,  is  not  libellous :  Fleming  v. 
Newton,  1  H.  L.  C.  363;  Searles  v.  Scarlett,  [189»]  2  Q.  B. 
56. 

2.  Although  that  which  is  published  happens  to  be  an 
extract  from  a  public  record,  yet  if,  under  all  the  circum- 
stances, its  publication  is  capable  of  bearing  a  defamatory 
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meaning,  and  the  jury  so  finds,  it  is  not  privileged:  Wil- 
liams V.  Smith,  22  Q.  B.  D.  134. 

3.  If  the  extract  published  from  the  public  record  in  a 
true  extract  from  such  record,  it  is  privileged,  even  al- 
though such  record  be  incorrect:  Annaly  v.  Trade  Auxil- 
liary  Co.,  26  L.  B.  Ir.  11,  394. 

4.  If  what  is  published  is  not  a  true  extract  of  tlie 
public  record,  even  although  it  is  furnished  by  the  Govern- 
ment official  in  charge,  it  is  not  privileged:  Beis  v.  Perry, 
64  L.  J.  Q.  B.  566. 

The  only  remaining  question  is,  does  the  case  of  Mc- 
intosh V.  Dun,  [1908]  A.  C.  390,  overrule  these  cases  or 
any  of  them  ?  And  I  may  at  once  say  that,  in  my  opinion,  it 
does  not.  Although  all  the  cases  I  have  referred  to  were 
cited  in  the  argument,  not  one  of  them  is  referred  to  in 
the  judgment.  I  cannot  think  that  their  Lordships  of  the 
I^ivy  Council  would  undertake  to  establish  a  principle  con- 
trary to  previously  decided  cases  of  high  authority  without 
some  explanation  of  why  they  did  so.  The  reason,  how- 
ever, is  apparent.  Their  Lordships  were  dealing  with  an 
entirely  different  principle.  The  previous  cases  had  dealt 
with  the  publication  of  true  extracts  from  public  records, 
but  in  Mcintosh  v.  Dun  the  Court  had  to  deal  with  the  pub- 
lication of  inaccurate  statements  gathered  from  private 
sources.  To  create  a  privilege  for  the  publication  of  state- 
ments of  such  a  character  injurious  to  a  person's  reputation, 
it  must  appear  that  the  communication  was  made  in  the 
general  interest  of  society  and  from  a  sense  pt  duty.  If 
made  from  motives  of  self-interest,  by  those  who,  for  the 
convenience  of  a  class,  trade  for  profit  in  the  character  of 
other  persons,  and  who  offer  for  sale  information,  it  is  not 
privileged.  The  fact  that  due  caution  was  used  in  collect- 
ing the  information  and  that  there  was  no  malice  does  not 
excuse  its  publication.  The  above  statement  I  have  ex- 
tracted from  the  head-note  in  Mcintosh  v.  Dun,  and  I 
believe  it  correctly  states  the  result  of  that  case.  It  is 
only  necessary  to  mention  the  libel  complained  of  to  see 
the  distinction  between  Mcintosh  v.  Dun  and  the  present 
case.  In  the  former  it  was.  stated  that  the  Mclntosln^s 
were  persons  with  whom  it  was  not  wise  to  do  business  in 
the  ordinary  way  or  upon  the  ordinary  terms  of  credit;  that 
one  of  them  was  commonly  and  correctly  reported  to  be 
living  beyond  his  means  and  to  possess  habits  and  tastes 
which  were  likely  to  bring  the  firm   and  their  business 
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rapidly  into  a  state  of  insolvency;  that  the  business  was 
grossly  mismanaged;  and  that  they  were  without  personal 
resources  or  assets  except  book-debts  and  a  stock  that  was 
greatly  depreciated,  and  were  heavily  in  debt,  &c.  It  wa?^ 
admitted  that  the  report  contained  defamatory  matter  con- 
cerning the  plaintiffs,  but  privilege  for  the  publication 
thereof  was  claimed.  The  Privy  Council  held  that  publi- 
cation of  such  matter,  although  cautiously  collected  and 
published  without  malice,  was  not  privileged.  In  my  opin- 
ion, however,  Mcintosh  v.*  Dun  is  not  applicable  to  the 
case  I  have  to  decide. 

It  is  tru^  that  the  cases  relied  upon  had  to  deal  with 
judgments  or  what  was  equivalent  to  a  judgment,  but  the 
principle  is  equally  applicable  to  any  other  public  record, 
and  the  language  of  the  Judges  makes  it  clear  that  they  did 
not  intend  to  confine  the  principle  to  judgments  alone.  For 
'example,  in  Fleming  v.  Newton,  Lord  Cottenham,  L.C.,  says 
at  p.  377:  "I  found  my  opinion  upon  this,  that  the  pub- 
lication of  the  fact  proposed  to  be  inserted  in  the  appel- 
lant's list  has  been  made  by  the  Act  of  Parliament  in  cer- 
tain registers  the  contents  of  which  are  public  property 
and  the  publication  of  them  authorised."  An^  see  also  the 
language  previously  quoted  from  Lord  Esher  and  Lord 
Justice  Lindley  in  Searles  v.  Scarlett. 

The  conclusion  I  have  arrived  at  is  that,  as  the  defend- 
ants have  done  nothing  more  than  publish  a  true  extract 
from  a  register  kept  by  virtue  of  an  Act  of  the  Saskatche- 
wan legislature,  which  was  open  to  inspection  by  the  public, 
for  the  purpose  of  giving  information  to  their  subscribers, 
bona  fide  believing  it  to  be  true,  and  without  malice,  they 
are  not  liable  to  an  action  for  libel. 

The  action  will  be  dismissed  with  costs. 
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ICAHITOBA. 

Metcalfe,  J.  Algitst  10th,  1911. 

SINGLE    COURT. 

WI\XIPP:G  SATURDAY  POST  LIMITED  v.  COUZEXS. 

Citfitroit — ''  Ready  Prints ''  for  Newspaper — Fraud  and  Mis- 
representation — Advertisemenis — Orrd  Evidence  to  Vary 
Written  Agreement — Compliance  with  Terms  of  Con- 
tract — Absence  of  Express  Negative  Clause — '^ Exclu- 
,^1  vefy  " — Injunction — Damages, 

The  defendant,  the  publisher  of  a  country  newspaper,  made  a 
4-ontract  with  the  plaintiffs,  in  writing,  whereby  he  a^eed  "  to 
rj'H-ept  and  u^e  exclusively  every  week"  the  plaintiffs*  "ready  prints," 
for  a  period  of  twelve  months.  The  consideration  stated  was  the 
.indertakinj;  of  the  plaintiffs  to  reduce  the  price  to  2^  cents  per 
«,uire.  Before  the  time  when  the  "ready  prints"  would,  in  the 
« nllnary  course  of  business,  be  prepared  for  the  defendant,  he 
nt  tempted  to  cancel  the  contract.  The  plaintiffs  refused  to  accept 
hilt  pix>posal,  and  Bent  him  the  prints  when  the  time  arrived,  but  he 
would  not  receive  them,  and  used  the  "  ready  prints "  of  a  rival 
publisher,  instead  of  the  plaintiffs*.  The  plaintiffn  sought  to  restrain 
fiim  from  so  doing.  The  defendant  alleged  that  he  was  induced  \o 
make  the  agreement  by  the  fraud  and  misrepresentation  of  the  plain- 
tiffs, and  that,  after  notice  thereof,  he  repudiated  the  contract : — 

Held,  that  evidence  of  the  alleged  verbal  representation  of  the 
r»laintiff8'  agent,  at  the  time  of  the  execution  of  the  contract,  that  the 
•*  ready  prints  "  would  contain  no  patent  medicine  display  advertising, 
^as  not  admissible,  because  the  contract  contained  a  special  provision 
;  *i  to  advertisements,  and  the  representation  alleged  would  tend  to 
vary  the  writing.  , 

The  defendant  also  relied  upon  a  term  of  the  contract  itself,  that 
the  "ready  prints"  would  be  of  different  make-up  from  those  fur- 
nished for  newspapers  printed  in  the  neighbourhood  of  the  place  of 
IMiMication  of  the  defendant's  newspaper: — 

Held,  having  regard  to  all  the  circumstances,  that  the  make-up 
wafi  Bufliciently  different  from  that  of  the  other  "  ready  prints  "  put 
in  evidence  by  the  defendant  to  comply  with  the  contract. 

Held,  also,  that  the  defendant  did  not  repudiate  the  contract 
\>»-ctLvae  of  the  oral  representations  which  he  alleged,  nor  because  of 
any  objection  to  the  make-up,  but  because  he  was  able  to  make  other 
arnungements  which  suited  him  better;  and  that  he  had  made  a  breach 
of  bis  contract  without  legal  justification. 

The  defendant  contended  that  the  contract  contained  no  express 
negative  clause,  and  that  no  such  clause  should  be  implied : — 

Held,  that  the  word  "  exclusively,"  as  used  in  the  contract,  in 
view  of  all  the  circumstances,  meant  that  the  defendant  would  not 
use  the  "  ready  prints  "  of  others  during  the  life  of  the  contract ;  and 
the  defendant  was  as  much  bound  in  that  regard  as  if  he  had  expressly 
contracted  not  to  use  the  "  ready  prints  "  of  others. 

MeiropoliUn  Elecirio  Co.  v.  Qinder,  [1001]  2  Ch.  799,  followed. 

WhUeu^ood  Chemical  Co.  V.  Hardman,  [1891]  2  Ch.  417,  dis- 
tingoitbed. 

Held,  also,  that  the  plaintiff  should  not,  in  the  circumstances,  Ix* 
l«ft  to  his  remedy  in  damages,  but  was  entitled  to  an  injunction  ns 
prayed. 
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Application  for  an  injunction  to  restrain  the  defendant 
from'  using  or  publishing  any  "  ready  prints  *'  excepting 
those  published  by  the  plaintiffs. 

H.  W.  Whitla  and  W.  K.  Chandler,  for  the  plaintiffs. 
C.  L.  Durie  and  A.  C.  Ferguson,  for  the  defendant. 

Metcalfe,  J.: — The  plaintiffs  are  publishers  carrying 
on  business  at  Winnipeg.  A  part  of  their  business  is  to 
supply  cpuntry  newspapers  with  partly  printed  papers, 
called  "ready  prints."  Such  a  paper  when  supplied  is 
printed  on  one  side,  containing  reading  matter  and  adver- 
tisements. The  blank  pages  are  printed  by  the  country 
newspaper  and  then  distributed  as  an  issue  of  such  news- 
paper. The  defendant  is  the  owner  of  a  newspaper  called 
^^  The  Western  Prairie/'  published  at  the  village  of  Cypress 
River. 

On  the  15th  September,  lOOO",  the  defendant  entered  into 
a  contract  with  the  plaintiffs  to  supply  him  such  ready 
prints  for  the  ensuing  year,  at  a  price  of  10  cents  per  quire. 
It  appears  that  he  was  then  using  ready  prints  published 
at  Winnipeg  by  the  Toronto  Type  Foundry.  Shortly  after 
making  the  contract,  he  wrote  to  the  plaintiffs,  stating  that 
he  found  that  he  was  bound  to  the  Toronto  Type  Foundry 
for  several  months,  and  asking  them  to  release  him.  This 
the  plaintiffs  consented  to  do,  and  enclosed  him  blank  con- 
tracts to  fill  out  at  the  time  that  his  current  contract  would 
expire.  The  defendant  replied,  stating  that,  while  he  did 
not  care  to  sign  a  contract  so  far  ahead,  he  would  file  the 
contract  forms.  He  further  stated  that  the  plaintiffs  might 
depend  upon  receiving  the  same  properly  filled  in  when  it 
drew  nearer  the  time  of  the  expiration  of  his  current  con- 
tract. 

Afterwards  a  representative  of  the  plaintiffs  called  upon 

the  defendant,  who  executed  a  new  contract,  as  fellows: — 

"Western  Ready  Prints. 

"  Winnipeg  Saturday  Post  Ltd.,  proprietors. 

"Order  Form — Original. 

"Winnipeg,  Man.,  March  14,  1910. 
"Winnipeg  Saturday  Post  Ltd. 

''  Gentlemen : — Please  ship  your  ready  prints,  which,  in 
consideration  of  your  undertaking  to  reduce  the  price  to  2^2 
cents  per  quire,  f.o.b.  Winnipeg,  I  hereby  agree  to  accept 
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and  use  exclusively  every  week,  in  accordance  with  the  fol- 
lowing : — 

Name  of  paper,  The  Western  Prairie. 
''  Publisher,  W.  W.  Couzens. 
*'Tewn,  Province,  Cypress  Biver,  Man. 
''  Day  wanted  at  home  office,  Monday. 
'*  Day  of  publication,  Thursday. 
'•  Style  of  gheet,  5  col.  quarto  not  slit. 
Col.    folio 

'*  Politics   No.  of  quires,  13. 

**  Outside  or  inside,  Inside. 
**  Price  per  quire,  2Vl»c.     Payable,  monthly. 
•'  Ship  by  Dominion  Express,  each  week.  ' 
*'  Make  first  shipment  to  arrive,  Oct.  1st,  1910. 
*'  Remarks,  different  make  up  from  Glenboro  and  Holland 
papers. 

*'  Winnipeg  Saturday  Post,  Ltd.  agrees  to  insert  no  cata- 
logue mail  order  house  advertising,  but  reserves  to  itself  only 
tlie  right  to  publish  in  its  ready  prints  only  such  advertise- 
ments as  are  regarded  as  reputable  by  standard  newspapers. 

"  It  is  hereby  agreed  that  above  contract  is  to  remain  in 
force  for  a  period  of  twelve  months,  and  continuously  after 
this  period  has  expired,  but  this  contract  may  be  cancelled 
at  any  time  for  non-payment.  If  discontinuance  is  desired 
after  the  above  period  has  expired,  it  will  be  after  giving 
four  weeks*  written  notice. 

'^  It  is  also  agreed  that  two  complete  copies  of  the  news- 
paper supplied  under  this  contract  shall  be  regularly  mailed 
or  delivered  each  week  to  Winnipeg  Saturday  Post  Limited, 
Winnipeg.  No  verbal  arrangement  regarded  as  havin-?  any 
effect  on  this  contract. 

*^W.  M.  Couzens,  Publisher. 
"Dated  March  14th,  1910. 

"  We  hereby  accept  and  agree  to  the  above. 

^  W  peg  Sat.  Post  Ltd.,  per  A.  N.  Conger.'^ 

Later,  and  before  the  time  when  the  ready  prints  would, 
in  the  ordinary  course  of  business^  be  prepared  for  the  de- 
fendant, he  wrote  a  letter  to  the  plaintiffs  as  follows: — 

•'Cypress  River,  Man.,  Sep.  7,  1910. 
"Western  Ready  Prints,  Winnipeg,  Man. 
"  Dear  Sirs :     My  contract  with  you  for  ready  prints  com- 
mencing October  1,  1910,  to  hand,  and  upon  due  considera- 
tion of  same  find  it  impossible  to  accept  same  and  would  ask 
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you  to  cancel  it. '  My  reasons  for  this  step  are :  1st,  I  find 
that  in  looking  through  your  ready  print,  it  is  not  up  to  ex- 
pectations; 2nd,  the  price  of  your  service  is  too  high;  3rd, 
contract  was  obtained  under  pressure,  and  so  do  not  feel 
like  livin.g  up  to  it. 

*^  I  am  perfectly  satisfied  witli  the  ready  print  pervice 
that  I  am  now  receiving,  and  was  not,  or  am  not,  anxious  to 
discontinue  such.  I  know  that  it  would  only  lead  to  trouble 
after  I  had  started  on  your  service,  so  I  am  notifying  you 
before  contract  comes  in  force  that  I  will  not  accept  the 
service.  I  thus  notify  you  so  that  you  will  be  at  no  loss 
through  my  action,  whereas  later  such  might  be  the  case. 

''  Now,  I  think  I  have  made  myself  clear  in  this  matter, 
and,  were  you  to  insist  upon  sending  me  ready  prints,  con- 
trary to  my  wish  and  order,  it  would  only  lead  to  unpleas- 
antness. 

^*  Believe  me  to  be, 

"Respectfully  yours, 

"W.  W.   Couzens.'' 
To  this  letter  the  plaintiffs  wrote  the  following  reply: — 

''Sept.  17,  1910. 
''AV.  W.  Couzens,  Esq.,  ''Western  Prairie,*'  Cypress  River, 
Man. 
Dear  Sir:r— Re  your  letter  Sept.  7th.  We  are  surprised 
tliat  you  should  seriously  make  such  a  request  as  contained 
in  your  letter.  If  you  will  refer  to  the  correspondence  which 
passed  between  us  in  September  of  last  year,  we  think  you 
will  agree  with  us  that  we  treated  you  more  than  reasonably 
with  respect  to  the  contract  which  you  gave  us  on  Sept. 
15/09. 

'*0n  March  14/10  you  gave  us  a  contract  under  which 
the  first  shipment  was  to  arrive  October  1/10 — ^the  service 
to  continue  for  twelve  months  from  the  arrival  of  the  first 
shipment. 

''We  cannot  comply  with  your  request  to  withhold  the 
printing  of  your  ready  print  ser\dce.  We  will  proceed  with 
the  printing  in  accordance  with  the  contract  you  gave  us  on 
March  14/10,  and  will  ship  in  accordance  with  that  con- 
tract. We  will  expect  you  to  live  up  to  the  conditions  of  that 
contract. 

"  Yours  very  truly, 

'*  Winnipeg  Saturday  Post  Ltd.^' 
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The  defendant  replied  as  follows: — 

"  Cypress  River,  Man.,  Sep.  27,  1910. 
''Dear  Sirs:  My  instructions  to  yoii  were  quite  clear  in  my 
previous  letter  asking  you  to  cancel  niy  order.  If  you  print 
and  ship,  it  will  be  at  your  own  risk,  for  I  absolutely  de- 
cline to  take  your  ready  prints  from  the  express  room. 
''  Respectfully  yours, 

''W.  W.  Couzens.'' 

Xo  further  communications  appear  to  have  passed  be- 
tween the  parties. 

The  plaintiffs  have  from  time  to  time  prepared  the  leady 
prints.  These  they  have  shipped  from  time  to  time  to  the 
defendant.  He,  however,  has  refused  to  accept  them  from 
the  express  ofiBce. 

The  plaintiffs,  on  the  16th  January  last,  commenced  this 
action,  alleging  the  contract;  the  shipment  of  the  ready 
prints;  that  the  defendant  has  refused  to  accept;  that  he  is 
using  and  publishing  other  ready  prints;  and  asking  for  an 
injunction  restraining  the  defendant  from  using  or  publish- 
ing any  ready  prints  until  the  Isit  October,  1911,  save  and 
except  those  published  by  the  plaintiffs. 

In  his  statement  of  defence  the  defendant  denied  the 
contract  and  the  shipment.  In  the  alternative,  he  says  that 
he  was  induced  to  make  the  agreement  by  the  fraud  and 
misrepresentation  of  the  plaintiffs;  and,  after  notice  of  the 
fraud  and  misrepresentation,  he  repudiated  the  contract. 

The  main  ground  upon  which  he  appears  to  rely  to  es- 
tablish fraud  and  misrepresentation  is  the  alleged  verbal 
statement  of  the  representative  of  the  plaintiffs,  at  the  time 
of  the  execution  of  the  written  contract  of  1909,  that  tlie 
ready  prints  would  contain  no  patent  medicine  display  ad- 
vertising. In  the  written  contract  there  is  no  provision  as- 
to  this.  He  says  that,  when  the  plaintiffs^  representative 
called  to  conclude  the  second  contract,  he  explained  to  such 
lepresentative  his  patent  medicine  conversation  at  the  time 
of  the  execution  of  the  first  contract,  and  was  then  told  by 
.  the  plaintiffs'  representative  that  the  paper  would  contain 
no  such  display  advertising  of  patent  medicines.  He  says 
this  was  a  material  reason  for  his  entering  into  the  contract 
of  the  14th  March',  1910.  The  second  contract,  however, 
contains  a  special  provision  as  to  advertisements ;  and  any 
such  contention  as  the  defendant  now  sets  up  would  tend  to 
varv  the  written  contract. 
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The  defendant  also  relies  upon  a  term  of  the  contract 
itself,  that  the  ready  prints  would  be  of  different  make-up 
from  the  Glenboro  and  Holland  papers,  both  being  printed 
in  close  proximity  to  Cypress  Biver. 

The  second  contract  was  reduced  from  10  cents  per 
quire  for  the  printed  paper  to  21/^  cents  per  quire;  the  price 
paid  by  the  defendant  appearing  to  be  less  than  the  actual 
cost  of  the  paper  before  it  is  made  into  ready  print  by  the 
plaintiffs.  The  plaintiffs  obtain  their  profit  in  this  business, 
not  from  the  moneys  received  from  the  country  newspapers 
for  the  ready  prints,  but  from  payment  from  advertisers 
whose  adveri;isements  are  inseri;ed  by  the  plaintiffs  in  the 
different  ready  prints  thus  sent  throughout  the  country,  and 
who  pay  for  the  same  in  proportion  to  the  number  of  news- 
papers publishing  such  advertisements.  The  fact  that  the 
paper  was  supplied  at  less  than  cost,  and  that  the  plaintiffs' 
compensation  was  received  as  aforesaid,  was  known  to  the 
defendant  at  the  time  he  made  the  contract. 

I  think,  having  regard  to  all  the  circumstances,  that  the 
make-up  of  the  paper  was  suflBciently  different  from  that 
of  the  other  ready  prints  put  in  evidence  by  the  defendant 
to  comply  with  the  contract. 

I  do  not  think  the  defendant  repudiated  the  contract 
because  of  the  verbal  representations  which  he  allege.-.  I 
think  he  repudiated  the  contract,  not  because  of  such  repre- 
sentations, nor  because  of  any  objection  which  he  then  had 
to  the  make-up,  but  because  he  was  able  to  make  other  ar- 
rangements whicih  suited  him  better,  with  a  rival  concern; 
and  that  he  has  made  a  breach  of  his  contract  without  legal 
justification. 

The  defendant  says  that,  if  there  is  a  breach,  there  should 
be  no  injunction,' because  the  damages  are  small  and  can  be 
readily  ascertained.  He  further  contends  that  the  con- 
tract contains  no  express  negative  clause,  and  that  no  such 
clause  may  be  implied.  For  this  proposition  he  cites  White^ 
wood  Chemical  Co.  v.  Hardman,  [1891]  2  Ch.  417,  vrhere 
the  manager  of  a  manufacturing  company  agreed  to  give 
"the  whole  of  his  time  to  the  compan/s  business.''  The 
Court  of  Appeal  there  held  that,  in  the  absence  of  any  nega- 
tive stipulation  in  that  behalf,  the  company  were  not  en- 
titled to  an  injunction  to  restrain  the  manager  fronj  givin,^, 
during  the  term,  part  of  his  time  to  a  rival  company 

In  Metropolitan  Electric  Co.  v.  Ginder,  [190i]  2  Ch. 
7i)J),  the  defendant  had  signed  a  written  request  to  the  com- 
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pany  to  supply  him  with  electric  energy,  whereby  he  agreed 
to  take  the  whole  of  the  electric  energy  required  for  certain 
named  premises  from  the  plaintiffs  for  a  period  of  not  less 
than  five  years.  The  plaintiffs  supplied  electric  energy  to 
the  defendant  for  some  time,  when  he  gave  them  notice  to 
disconnect  his  premises  from  the  plaintiffs'  system,  and  made 
arrangements  to  get  a  supply  from  a  rival  company,  on  the 
ground,  as  he  alleged,  that  the  energy  supplied  by  the  plain- 
tiff's was  insuflBcient.  It  was  held  "at  the  trial  that  the  re- 
quest was  in  substance  a  contract  not  to  take  energy  from 
any  other  person,  and  that  it  could  be  enforced  by  injunc- 
tion. Buckley,  J.,  reviews  the  cases  carefully  and  exhaust- 
ively,  including  the  Whitewood  Chemical  Co.  case. 

1  a<lopt  the  reasons  for  judgment  in  Metropolitan  Elep- 
tric  Co.  V.  jGrinder.  For  the  reasons  there  clearly  set  forth, 
the  Whitewood  Chemical  case  does  not  apply. 

I  think  I  must  find  out  what  this  contract  means;  and, 
when  I  find  out,  I  must  give  effect  to  it,  notwithstanding 
the   absence  of  express  negative  words. 

I  think  that  the  word  ^'  exclusively,"  as  used  in  the  con- 
tract, in  view  of  all  the  circumstances,  certainly  means  that 
the  defendant  will  not  use  the  ready  prints  of  others  dur- 
ing the  life  of  the  contract.  I  think  the  defendant  as  much 
bound  in  that  regard  as  if  he  had  expressly  contracted  not 
to  use  the  ready  prints  of  others. 

I  do  not  think  the  plaintiffs  ought,  under  all  the  circum- 
stances, to  be  left  to  their  remedy  in  damages. 

There  will  be  an  injunction  to  restrain  the  defendant 
until  the  Ist  October,  1911,  from  using  or  publishing  any 
i<.'ady  prints  excepting  those  published  by  the  plaintiffs.  The 
plaintiffs  will  have  the  costs  of  the  action. 
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MANITOBA. 

Metcalfk,  J.  August  23rd.  1911. 

TRIAL. 

McXEKNEY  v.  FORRESTER. 

Jsegligence — Collapse  of  Buildii%g — Injury  to  Xeighhourinfj 
Premises — LiahiHty — Evidence — Onus  —  Good  Faith  — 
Artitig  on  Advice  of  Competent  Experts — Precautions  to 
he  Expected  from  Reasonahfe  ^fen. 

A  large  building,  six  storeys  high,  in  a  city,  was  damaged  by  fir«\ 
in  December,  1909 :  the  roof  fell  in,  and  some  iiortions  of  the  interior 
were  destroyed  or  damaged.  During  the  fire,  a  quantity  of  water  waa 
thrown  into  the  building,  and,  as  the  weather  was  cold,  the  water 
froze.  A  qdantity  of  debris  and  ice  remained  in  the  building,  sup- 
ported by  the  portions  of  the  inside  structure  not  destroyed.  The 
chief  building  inspector  of  the  city  inspected  the  building  after  th*i 
fire  and  satisfied  himself  that  the  walls  might  reasonably  be  used  in 
rebuilding.  He  ordered  certain  bracing,  which  was  done  according 
to  his  instructions.  The  inspector  continued  to  visit  the  building 
from  time  to  time  to  satisfy  himself  as  to  its  safety,  and,  while  it  was 
so  standing,  the  defendants,  with  a  view  to  rebuilding,  purchasec]^  the 
building,  and,  through  an  architect,  employed  one  F.  to  remove  tht^ 
debris.  On  the  24th  March,  1910,  after  F.  had  nearly  completed  his 
work,  a  portion  of  the  walls  of  the  building  collapsed,  and  part  of  the> 
wall  fell  on  the  adjacent  building  occuipied  by  the  plaintiffs,  and 
damaged  tluir  goods  and  premises : — 

Hcld^  that  the  onus  was  on  the  defendants  to  shew  that  they  took 
reasonable  precautions,  and  that  they  had  satisfied  that  onus  by  shew- 
ing  that  they  had  acted  in  good  faith  and  under  the  advice  and  super* 
vision  of  reputable  men  exi)ert  in  the  business,  who  also  acted  in  good 
faith.  The  defendants  escaped  liability  by  shewing  that  they  had 
done  all  that  might  be  expected  of  reasonable  men. 

Action  to  recover  damages  for  injuries  to  the  plaintitfrf* 
building. 

H.  Phillipps  and  II.  W.  Whitla,  for  tlie  i)laintif!.<. 
A.  K.  Dysart,  for  the  defendant  Forrester. 
C.  P.  Wilson,  K.C.,  for  the  defendant  Jones. 

Metcalfe,  J. : — The  plaintiffs,  prior  to  the  accident  com- 
plained" of,  carried  on  a  blacksmitli  and  horse-shoeing  busi- 
ness in  a  building  situate  at  the  corner  of  Fort  and  Graham 
streets,  in  the  city  of  Winnipeg.  Adjoining  this  building 
on  the  north,  and  fronting  on  Fort  street,  stood  a  brick 
building,  which  may  be  conveniently  referred  to  as  the 
"  Stirling  block,''  .«?ix  storeys  high,  about  120  fi.  in  depth, 
with  a  frontage  of  about  60  ft.  on  Fort  street. 
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In  December,  1909,  a  fire  occurred  in  the  Stirling  block, 
doing  considerable  damage  to  that  building.  The  roof  was 
burned  or  fell  in,  and  some  portions  of  the  interior  were  de-, 
-t roved  or  damaged.  During  the  fire,  a  great  quantity  of 
water  was  thrown  into  the  building  by  the  fire  brigade.  The 
weather  being  very  cold,  the  water  and  spray  froze  as  it 
fell.  A  large  quantity  of  debris  and  ice  remained  in  the 
building,  supported  by  those  portions  of  the  inside  structure 
not  destroyed. 

Tlie  condition  of  the  building  after  the  fire  is  well  shewn 
by  the  photographs  filed. 

One  Rodgers,  the  chief  building  inspector  of  the  city  of 
Winnipeg,  on  behalf  of  the  city  inspected  the  said  building 
for  the  purpose  of  ascertaining  if  the  walls  were  in  a  safe 
condition,  and.  if  not,  what  precautions  should  be  taken  so 
as  to  ensure  safety.  He  evidently  satisfied  himself  that  the 
walls  might  reasonably  be  used  in  rebuilding.  He  ordered 
certain  bracing,  which  was  done  according  to  his  instruc- 
tions. Mr.  Rodgers,  on  the  city's  behalf,  continued  to  visit 
the  building  from  time  to  time  to  satisfy  himself  as  to  its 
safety,  and,  while  it  was  so  standing,  the  defendants,  with  a 
view  to  rebuilding,  purchased  the  Stirling  block,  and,  through 
Mr.  Smith,  an  architect,  employed  one  Finklestein  to  re- 
move the  debris. 

On  the  24th  March,  1910,  and  after  Finklestein  had 
nearly  completed  his  contract,  a  portion  of  the  walls  of  the 
building  collapsed.  Some  of  the  south  wall  fell  on  the 
building  occupied  by  the  plaintiffs  and  caused  such  damage 
to  the  plaintiffs'  goods  and  the  premises  occupied  by  them 
that  that  they  had  to  move  to  other  premises. 

At  the  trial  damage  was  admitted.  I  proceeded  with 
the  question  of  liability  only,  and  stated  that,  if  T  found 
liability,  I  would  direct  a  reference  to  ascertain  the  quantum 
of  damages. 

The  statement  of  claim  alleges  that  the  south  wall  of  the 
building  was  for  a  considerable  time  before  and  on  the  date 
of  the  accident  in  a  ruinous,  dilapidated,  unsafe,  insecure, 
insufficient,  and  dangerous  state,  of  which  the  defendants 
had  notice,  and  that,  by  reason  of  the  said  ruinous,  dilapi- 
dated, unsafe,  and  dangerous  state  of  the  wall,  it  became 
and  was  the  defendants'  duty  to  take  reasonable  precautions 
and  care  to  prevent  the  said  wall  from  falling  over  and  giv- 
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ing  way,  or  to  remove  and  pull  down  the  same;  that  the 
defendants,  well  knowing  of  the  said  condition  of  the  wall, 
but  disregarding  the  same,  wrongfully  and  negligently  and 
by  their  wrongful  act,  neglect,  and  default,  suffered  and 
permitted  the  said  wall  to  remain  and  be  upon  the  said 
property  in  an  insecure,  unsafe,  and  dangerous  condition^ 
contrary  to  their  duty;  that  the  said  wall  fell  upon  the 
plaintiffs'  property,  causing  damage. 

In  the  alternative,  it  is  alleged  that  the  defendants,  while 
making  certain  alterations  and  repairs  in  connection  with 
the  said  building,  so  negligently  and  carelessly  conducted 
said  alterations  and  repairs  that  the  said  wall  fell  and 
demolished  the  stock  in  trade,  plant  and  machinery  of  the 
plaintiffs. 

The  defendants  purchased  the  building  on  or  about  the 
9th  day  of  March,  1910.  There  is  no  doubt  that  they  were 
the  owners  at  the  time  of  the  accident.  Neither  is  there 
any  doubt  that  portions  of  the  building  fell,  nor  that  dam- 
age was, occasioned  to  the  plaintiffs  thereby. 

The  plaintiffs'  counsel  was  not  satisfied  to  rest  his  case 
on  these  facts,  however,  but  called  expert  evidence  in  an  at- 
tempt to  prove  in  what  particulars  the  defendants  were  negli- 
gent. 

Without  first  calling  evidence  to  disclose  the  actual  na- 
ture of  the  bracing  as  ordered  by  Mr.  Eod^ere,  the  plaintiffs 
called  Mr.  Eussell,  an  architect  residing  in  the  city  of  Win- 
nipeg. Mr.  Russell  had  frequently  passed  the  building  after 
the  fire  and  before  the  accident,  but,  further  than  looking 
in  through  the  openings  in  a  casual  way,  had  made  no  practi- 
cal inspection  of  the  same.  He  says  that,  in  his  opinion, 
fire  causes  damage  to  the  walls,  and  a  combination  of  heat 
and  water  together  produce  a  detrimental  effect  upon  the 
wall?,  and  that  the  walls  are  not  as  strong  after  as  before  a 
fire.  He  says  that  the  d6bris  and  frozen  matter,  as  he  saw 
it  in  the  building,  stren.'rthened  the  walls  of  the  building. 
He  says  that  the  bracing  as  put  in  was,  he  thinks,  sufficient 
as  far  as  it  went,  but  that,  when  they  started  to  remove  the 
d6bris,  they  should  have  done  something  else  towards  stiffen- 
ing the  walls.  I  think  he  bases  his  opinion  upon  what  he 
thought  was  the  condition  of  the  bracing  and  the  condition 
of  the  building  after  the  removal  of  the  debris.  He  says 
there  were  no  signs  of  bracing  below  the  top  bracing.  He 
says  that,  in  his  opinion,  these  braces  should  have  been  sup- 
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ported  in  the  centre,  as  they  appeared  to  run  from  wall  to 
wall,  and  that  braces  of  that  length  should  have  been  so  sup- 
ported. Nowhere  in  his  evidence  can  I  find  that  Mr.  Rus- 
sell was  aware  of  the  condition  of  the  floors  at  the  time  of 
the  accident,  nor  that  he  was  aware  of  the  number  of  braces 
put  in  nor  of  the  actual  condition  of  the  braces.-  In'  a 
general  way  he  stated  that  he  thought  the  building,  immedi- 
ately prior  to  the  accident,  was  in  an  unsafe  condition,  but 
it  is  clear  that  he  bases  this  opinion  upon  what  he  considered 
to  be  an  insuflBciency  of  bracing. 

Mr.  Russell  gave  his  evidence  very  fairly.  At  the  close 
of  his  examination  in  chief,  the  following  question  was 
asked : — 

"  His  Lordship :  And  you  think  it  was  in  a  condition 
that  some  architects  might  consider  safe?  A.  Might,  oh 
yes,  might,  oh  yes.  We  are  not  all  of  the  same  opinion,  by 
any  means. 

'^  His  Lordship :  You  think  some  architects  might  rea- 
sonably consider  it  safe — that  i<»,  from  their  deductions?  A. 
I  think  so,  your  Lordship,  yes." 

The  plaintiff  then  called  Whitman,  who  had  put  in  the 
bracing.  He  said  that  he  had  put  in  9  braces,  consisting  of 
beams  spliced  together,  stretching  from  wall  to  wall,  5 
braces  in  the  sixth  storey  and  4  in  the  fifth  storey.  He 
said  that  none  of  these  braces  were  supported  in  the  centre 

The  effect  of  Pinklestein's  testimony  is,  that  he  had 
cleaned  out  the  building  down  to  the  third  floor,  leaving  no 
portion  of  the  floors  above  the  third  floor. 

Mr.  McDiarmid,  an  architect,  was  next  called.  He  said 
he  had  heard  the  evidence  of  Whitman  and  of  Finklestein; 
and  I  can  come  to  no  other  conclusion  from  Mr.  McDiar- 
mid's'  testimony  than  that  he  gave  it  upon  the  supposition 
that  neither  bond  timber  nor  portions  of  floors  remained  in- 
tact above  the  third  floor.  His  testimony  is  to  the  effect 
that,  while  he  thought  the  bracing  sufficient  at  the  time  it 
was  put  in,  it  should  have  been  supplemented  as  the  debris 
was  removed,  and  the  floors  taken  out.  He  further  saya 
however,  that  it  would  have  been  more  prudent  to  have  sup- 
ported the  braces  in  the  centre  so  as  to  stiffen  them  and 
prevent  sagging,  and  that  he  would  have  put  in  diagonal 
braces. 

The  plaintiffs  appear  to  have  proceeded  upon  the  mis- 
taken assumption  that  all  of  the  floors  above  the  third  floor 
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had  been  so  destroyed  as  to  be  iLc'liultd  i:i  the  term  debris, 
and  had  been  removed  by  Finklesteiii. 

Assuming  that  the  braciiifr  was  sufficient  in  the  first  in- 
stance, I  do  not  think  it  would  have  been  sufficient  had  every- 
tliirg  heoTi  removed  in  this  manner. 

The  defence,  however,  called  Mr.  Rodgers,  who  said  that 
he  was  present  at  the  building  during  the  fire;  that  he  had 
ordered  the  bracing  to  be  put  in,  which  he  considered  quite 
sufficient  for  temporaiy  bracing,  meaning,  as  he  says,  thereby, 
fiot  to  stand  there  forever.  He  says  that  was  his!custom  on 
similar  occasions  to  visit  tbe  building  from  time  to  time,  so 
that,  if  any  sign  of  danger  appeared,  he  could  order  such 
further  bracing  as  might  be  necessary,  but  that  he  did  this 
as  a  precaution  and  not  because  he  anticipated  any  acci- 
dent. 

To  my  surprise,  as  up  to  this  point  I  had  assumed  that 
the  building  had  been  cleaned  out  to  the  third  storey  of 
eTer}'^thing  in  the  nature  of  debris,'  floors  and  joists,  he  gave 
evidence  that  the  fourth  floor  had  been  comparatively  little 
damaged  by  fire.  He  says  tliat  a  hole  had  been  burned 
through  the  centre  of  the  floor  arid  some  of  the  beams ;  that 
a  very  considerable  portion  of  the  fifth  floor  still  remained, 
the  middle  portion  being  burned  from  wall  to  wall,  but 
quite  a  considerable  portion  of  the  floor  remaining  at  both 
ends,  and  stretching  from  wall  to  wall,  and  that  some  of  the 
6th  floor  remained  at  the  front  of  the  building  stretching 
from  wall  to  wall.  He  further  said  that,  while  the  upper 
braces  and  some  of  the  lower  braces  were  not  supported  in 
the  centre,  four  of  them  were  so  supported. 

The  contractor  who  subsecjuontly  rebuilt  the  floors  in 
the  building  corroborated  Mr.  Kodgors  as  to  the  extent  of 
the  floors  remaining.  I  must  accept  Mr.  Rodgers's  evidence 
on  this  point  and  as  to  there  being  support  to  four  of  the 
braces. 

Had  all  these  facts  been  laid  before  the  plaintiffs'  ex- 
perts, would  they  still  have  said  that  the  bracin?  at  the 
time  of  the  accident  was  insufficiept?  It  seems  to  me  that 
they  proceeded  upon  a  wrong  hypothesis,  and  that  the  plain- 
tiffs cannot  derive  much  benefit  from  their  testimony. 

I  think  the  owner  of  land  may  improve  the  sariie  or 
build  thereon  according  to  the  condition  of  the  locality,  and 
that  his  buildings  may  be  allowed  to  remain  upon  the  land 
without  liability  for  damage  caused  by  the  fall  of  his  build- 
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ing  unless  he  is  negligent;  but  buildings  properly  erected 
do  not  usually  fall,  neither  do  buildings  damaged  by  fire,  if 
properly  braced  and  repaired.  I  do  not  think  that  an  owner 
must  at  once  after  a  fire  immediately  repair  or  brace.  I 
think  he  is  entitled  to  a  reasonable  time  according  to  the 
circumstances.  If,  after  the  lapse  of  a  reasonable  time  his 
building  falls,  I  think  the  fact  of  its  falling  is  sufficient  evi- 
dence of  its  negligent  bracing  or  repair  to  cast  upon  the 
owner  the  onus  of  shewing  that  he  took  all  reasonable  pre- 
cautions to  prevent  the  building  falling.  The  nature  of 
such  precautions  will,  of  course,  vary  according  to  the  cir- 
cumstances of  the  case.  Here  we  have  a  building,  six  storeys 
in  height,  in  the  centre  of  the  city  of  Winnipe,-?.  It  is  not 
unreasonable  to  erect  a  building  of  that  nature  in  the  local- 
ity, but  the  walls  of  such  a  building,  for  various  reasons, 
if  they  fall,  are  more  liable  to  cause  damage,  and  much 
greater  damage,  than  the  walls  of  a  smaller  structure;  and, 
under  all  the  circumstances,  I  think  that  the  defendants 
must  prove  that  they  took  very  considerable  precaution  to 
prevent  the  walls  from  falling.  At  the  time  of  the  accident 
the  weather  was  and  had  been  unusually  warm.  The  ice 
had  all  disappeared;  the  loose  and  broken  stuflE  had  been 
removed ;  some  of  tlie  bond  timbers  which  had  been  embedded 
in  the  ice  had  lost  their  support;  water  had  soaked  through 
the  walls  at  the  time  of  the  fire;  and,  although  while  re- 
maining frozen  it  is  possible  that  no  damage  would  occur 
thereby,  it  is  quite  reasonable,  and  I  think  a  proper  infer- 
ence, that  the  walls,  as  they  thawed  out,  were  not  as  strong 
as  when  the  bracing  was  first  put  in.' 

The  witness  Matthews  says  that  the  floors  are  excellent 
braces.  As  the  temperature  increased,  sometliing  might  have 
been  done  to  make  up  for  the  damage  done  to  the  upper 
floors:  but  nothing  was  done  in  this  direction.  Notwith- 
standing Mr.  Rodgers's  contention  that  the  braces  would  not 
l>(»  more  efficient  if  stayed  or  supported  in  the  centre,  I  can- 
not hut  feel  that  on  this  point  ^fr.  McDiarmid  was  right, 
and  that  it  would  have  been  a  more  prudent  and  careful 
think  to  have  so  supported  all  the  braces.  Although  four 
of  them  were  so  supported,  six  of  them  appear  not  to  have 
been  supported,  and,  as  the  photograpli  shews,  were  sag.;]^ing 
in  the  centre.  Supported  floors  seem  to  be  the  best  possible 
braces.  I  think  it  is  so  because  they  act  not  only  as  diagonal 
braces  but  also  because  they  are  rigid. 
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During  Mr.  Bodgers's  evidence  he  prepared  and  filed  a 
sectional  diagram  (exhibit  No.  15),  shewing  how  the  build- 
ing was  burned  out  in  the  interior.  On  looking  at  the  photo- 
graph (exhibit  No.  1),  I  am  impressed  with  the  fact  that 
the  sides^  of  the  buildin.g  appear  to  have  fallen  approximately 
following  these  lines,  and  to  have  remained  standing  >vhere 
the  portions  of  the  fourth  and  fifth  floors  remained*.  It 
would,  therefore,  seem  that  the  accident  was  occasioned  by 
the  insufficiency  of  the  bracing,  and  the  matter  resolves  itself 
into  the  one  point,  did  the  defendants  take  reasonable 
precaution? 

I  think  the  defendants,  having  purchased  the  block  with 
a  knowledge  of  all  the  facts,  are  not  in  any  better  position 
than  if  they  had  been  the  owners  of  the  block  throughout. 
It  is  urged,  however,  that  the  defendants  had  no  actual  notice 
that  the  building  was  dangerous.  From  the  evidence,  I  am 
satisfied  that  the  defendants  acted  in  good  faith.  It  is  urged 
that,  shortly  before  the  accident,  some  of  the  men  ran  out  of 
the  building  and  told  Mr.  Forrester  they  would  not  work  in 
it;  but  it  is  shewn  that  Mr.  Forrester  immediately  tele- 
phoned for  the  building  inspector,  and  that  he  and  the  archi- 
tect and  Mr.  Forrester  at  once  went  over  the  whole  build- 
ing for  the  purpose  of  ascertaining  whether  it  was  safe  or 
unsafe,  and  that  Mr.  Forrester  told  them,  if  the  walls  were 
unsafe,  to  pull  tliem  down,  that  he  placed  himself  in  their 
hands;  and  it  is  further  shewn  that  he  was  then  assured 
that  the  building  was  perfectly  safe. 

The  defendants  urge  that,  when  the  owner  of  a  damaged 
building  in  good  faith  acts  upon  the  representations  of  his 
architect,  and  especially  upon  the  representations  of  one 
employed  by  the  city  to  look  after  the  safety  of  its  citizens, 
he  has  done  all  that  he  can  do,  and  that  he  is  not  re- 
sponsible for  any  damage  that  occurs. 

It  is  easy  to  lock  the  door  after  the  horses  have  been 
stolen,  and  it  is  easy  to  find  fault  after  the  building  has 
fallen.  Still,  I  think  that  Mr.  Rodgers  and  Mr.  Smith  were 
mistaken  when,  shortly  before  the  accident,  they  told  Mr. 
Forrester  that  the  walls  were  safe.  I  think  that,  considering 
the  temperature  and  the  removal  of  the  debris,  some  further 
precaution  should  have  been  taken  so  as  to  counteract  the 
effect  of  the  removal  of  the  ice  and  the  debris. 

Where  the  owners,  having  no  special  knowledge  of  these 
matters  themselves,  in  good  faith  acted  upon  the  advice  and 
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afsurance  of  the  architect,  and  particularly  acted  upon  the 
advice  and  assurance  of  the  chief  building  inspector  of  the 
city  of  Winnipeg,  have  they  satisfied  the  onus  cast  upon 
them,  notwithstanding  that  the  architect  and  the  building 
inspector  were  mistaken  and  had  not  taken  reasonable  pre* 
caution  ? 

The  walls  of  the  building  were  lawfully  standing.  The 
defendants  were  doing  a  lawful  act  in  preparing  to  rebuild. 
They  interviewed  the  architect  who  had  built  the  building, 
and  through  him  employed  Finkelstein  to  remove  the  debris. 
During  the  progress  of  the  removal  of  the  d6bris,  both  the 
architect  and  Bodgers  in  consultation  told  him  the  build- 
ing was  safe.  I  do  not  think  that  the  owner  of  the  build- 
ing can  reasonably  be  expected  to  do  more  than  consult  men 
whose  profession  it  is  to  engage  in  such  matters  and  to  fol- 
low their  advice.  If  an  owner  without  obtaining  competent 
advice  relies  on  his  own  judgment  and  calculation  in  building 
or  in  making  alterations  or  in  the  repair  of  buildings  he 
might  reasonably  be  held  negligent.  In  these  matters  a 
prudent  man  acts  only  under  the  supervision  of  men  com- 
petent to  make  calculations  and  specifications  where  neces- 
sary. 

Surely;  therefore,  where  the  onus  is  upon  the  defend- 
ant to  shew  reasonable  precaution,  he  has  satisfied  that 
onus  if  he  in  good  faith  consults  reputable  men  expert  in 
that  business  and  acts  under  their  supervision  and  advice. 

If  the  defendants  have  acted  in  good  faith  throughout, 
how  can  I  hold  them  liable?  If  I  accept  the  evidence  of  Mr. 
Eodgers — and  I  have  no  reason  to  doubt  it — T  must  find 
that  the  defendants  did  act  in  good  faith.  Both  Mr.  Bodgers 
and  Mr.  Smith  were  undoubtedly  mistaken,  but  I  think 
they  acted  in  good  faith  also.  The  defendants  are  not  in- 
surers. I  think  that  the  defendants  escape  liability  when 
they  shew  that  they  have  done  all  that  might  be  expected 
of  a  reasonable  man. 

There  will  be  judgment  for  the  defendants  with  costs. 
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MAiriTOBA. 
Mbtcalfk,  J.  August  23hd,  1911. 

TRIAL. 

GREEN  V.  STANDARD  TRUSTS  CO. 

Life  Insurance — Policies  Payable  to  Wife  of  Assured — De- 
duction hy  Insurers  of  Amounts  of  Loans  and  Premiums 
—  Becovery  hy  Wife  from  Estate  of  Assured'  —  Will  — 
Policies  Payable  to  Wife  Specifically  —  Other  Policies 
Subject  to  .Declaration  in  Favour  of  Wife — Declaration 
by  Will  Revoking  Former  Declaration. 

The  plaintiflfs  husband  had  effected  certain  insurances  upon  his 
life,  some  of  which  were,  on  the  face  of  the  policies,  payable  to  the 
plaintiff  and  others  to  P.,  the  business  partner  of  the  husband.  Before 
the  death  of  the  husband,  P.  had  assig:ned  these  policies  to  the  bus- 
band  ;  and  the  husband  made  a  declaration,  purporting  to  be  under 
the  Ontario  Insurance  Act,  but  executed  in  Manitoba,  where  he  lived, 
that  these  policies  should  be  for  the  benefit  of  his  wife  if  she  survived 
him.  She  did  survive  him,  and  the  amounts  of  the  policies  were  paid 
over  to  her,  less  the  amounts  of  certain  loans  and  premiums,  which  the 
insurance  companies  deducted,  and  which  she  sought  to  recover  from 
the  estate  of  her  husband,  by  this  action  against  the  executors : — 

/fe/(/,  that  the  Manitoba  law  governed,  and  that  the  plaintiff, 
having  given  no  valuable  consideration  for  the  insurance,  had  no  such 
vested  interest  in  the  policies  as  would  enable  her  to  maintain  that 
they  were  her  separate  property,  and  that  all  moneys  owing  by  the 
deceased  upon  them  should  be  paid  out  of  his  general  estate,  and  not 
charged  against  the  policies. 

The  deceased,  by  his  will,  made  after  the  declaration  above  re- 
ferred to,  gave  all  his  property,  including  his  life  insurance,  to  his 
trustees,  and  provided  as  follows :  "  Any  of  my  life  insurance  which 
is  made  payable  to  my  wife  specifically  shall  be  her  own  estate  moneys 
and  property,  and  are  not  intended  to  be  affected  by  the  terms  of  this 
will  :"— 

Held,  giving  effect  to  a  counterclaim  by  the  defendants  for  the 
return  of  the  moneys  paid  to  the  plaintiff  under  the  P.  policies,  that 
the  testator  did  not  intend  that  the  P.  policies  should  be  ^he  separate 
estate  of  his  wife,  and  that  he  did  intend  to  affect  such  policies  by  his 
will 

Action  to  recover  from  the  defendants,  as  executors  of  her 
(leceajied  lui-hand,  moneys  deducted  hy  insurance  companies 
wlien  paying  to  the  ])laintiiT  the  amount?  due  under  policies 
of  insurance  upon  the  life  of  her  deceased  hushand. 

\V.  F.  Hull  and  J.  K.  Sparling,  for  the  plaintifiE. 
W.  R.  Mulock,  K.C.,  and  J.  \\.  E.  Armstrong,  for  the  de- 
fendants. 
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I 
Metcalfe^  J.: — The  plaintiff  brings  this  action  against 

the  executors  of  her  late  husband  to  recover  certain  loans 
and  premiums  deducted  by  insurance  companies  from  insur- 
ance payable  on  the  life  of  her  late  husband.  Some  of  this 
insurance  was,  on  the  face  of  the  policies,  payable  to  the 
wife.  Some  of  the  policies  were  made  payable  to  W.  T. 
Peace,  the  business  partner  of  the  assured  during  the  exist- 
ence of  the  partnership,  and  thereafter  to  the  executors, 
administrators,  or  assigns  of  the  assured. 

Prior  to  the  death  of  the  husband,  the  partnership  had 
ceased  to  exist,  and  these  policies  had  been  by  the  said  Peace 
relinquished  and  assigned  to  the  deceased.  On  the  29th 
May,  1909,  the  deceased,  being  then  ill,  executed  certain 
documents,  identical  in  terms,  dealing  with  each  of  these 
Peace  policies,  one  of  which  is  as  follows: — 

"  Statutory  Declaration  under  the  Ontario  Insurance 
Act,  r.  S.  0.'^1897  chapter  203. 

*'  I,  Bobert  James  Walker,  the  assured  named  and  de- 
scribed in  policy  No.  65718  issued  by  the  Mutual  Life  As- 
surance Company  of  Canada,  do  hereby,  in  pursuance  of  the 
statute  in  that  behalf,  declare  that  the  said  policy  and  the 
assurance  thereby  effected  shall  continue  to  be  for  the  benefit 
of  myself,  my  executors,  administrators,  or  assi,;]fns,  and  sub- 
ject to  my  disposal  as  I  may  see  fit  during  my  lifetime ;  but, 
if  the  same  be  subsisting  at  my  death,  and  not  sold,  surrend- 
ered, assigned,  or  otherwise  disposed  of,  then  upon  my  death 
it  shall  be  for  the  benefit  of  my  wife  (Clara  Celestia  Walker) 
if  she  survive  me. 

'•  Dated  at  Winnipeg  this  29th  day  of  May,  A.D.  1909. 
'* Witness:     H.  J.  Duncan.  Robert  James  Walker. 

"  X.B.  This  form  may  be  used  only  where  there  is  no  money 
consideration.  Where  there  is  a  money  consideration,  or 
where  the  policy  is  to  be  pledged  as  collateral,  the  ordinary 
as.«ignment  form  should  be  used." 

A  few  days  later,  on  the  1st  June,  1909,  Mr.  Walker 
made  his  will,  the  material  parts  of  which  are  as  follows : — 

^^1.  I  hereby  revoke  all  former  and  other  testamentary 
dispositions 'and  declare  this  to  be  my  last  will  and  testa- 
ment. 

''  2.  T  appoint  my  wife  Clfera  Celestia  Walker  and  the 
Standard  Trusts  Company  to  be  the  trustees  of  this  my  will. 

"  .?.  I  trive  devisee  and  bequeath  unto  my  said  trustees 
all  my  real  and  personal  estate  of  every  nature  and  kind,  in- 
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eluding  all  my  life  insurance,  unto  my  said  trustees,  upon 
trust  to  convert  the  pame  into  money  as  soon  as  the  same 
can  be  done  to  the  advantage  of  my  estate  and  out  of  the 
proceeds : 

"  Ist,  to  pay  all  my  just  debts  and  funeral  and  testa- 
mentary expenses. 

*'  2nd,  to  pay  to  my  mother  $500. 

"  3rd,  to  pay  to  my  niece,  Edna  Walker,  daughter  of 
John  A.  Walker,  the  sum  of  $500. 

^^  4th,  to  invest  all  the  rest  and  residue  of  my  estate  and 
moneys  upon  such  investments  as  are  authorised  by  statute 
for  the  investment  of  trust  estates,  and  to  pay  the  entire 
revenue  and  income  arising  from  such  investments  to  my 
wife  during  her  lifetime,  and  upon  her  decease  to  distribute 
the  whole  of  my  estate  in  equal  shares  between  my  two 
brothers  Joseph  and  Samuel  and  my  two  sisters  Mary  Eliza- 
beth McDougall  and  Ellen  McDougall,  share  and  share 
alike,  the  heirs  of  any  of  my  said  brothers  and  sisters,  in 
case  any  of  them  should  predecease  me,  to  take  the  share 
of  such  deceased  brother  or  sister. 

"  5th,  any  of  my  life  insurance  which  is  made  payable 
to  my  wife  specifically  shall  be  her  own  estate  moneys  and 
property,  and  are  not  intended  to  be  affected  by  the  terms 
of  this  will.'' 

Shortly  afterwards  Walker  died,  and  the  Standard  Trusts 
Company  collected  the  insurance,  less  the  aforesaid  deduc- 
tions, and  paid  all  moneys  so  collected  over  to  Mrs.  Walker. 

^Irs.  Walker  has  remarried,  and  now  brings  the  action, 
contending  that  the  policies  are  her  separate  property,  and 
that  all  moneys  so  owing  should  be  paid  out  of  the  general 
estate  and  not  charged  against  the  policies.  I  do  not  think 
the  plaintiff  can  succeed  on  this  ground.  It  is  true,  authority 
lias  })een  cited  under  the  Ontario  Act,  but  I  think  the  Mani- 
toba law  governs. 

Where  there  has  been  no  valuable  consideration  for  the 
insurance,  I  do  not  think  that  under  our  law  a  wife  has  any 
such  vested  interest  in  the  policy  as  she  obtains  under  the 
Ontario  statute,  and  I  think  it  is  upon  the  ground  of  vested 
interest  in  the  policy  that  the  Ontario  rule  is  establi»?hed. 

The  defendants  counterclaim  for  the  moneys  paid  under 
the  Peace  policies.  Only  a  few  days  before  his  death,  Mr. 
Walker  had  considered  the  matter  of  his  estate  and  insur- 
ance sufficiently  to  execute  the  said  documents.    It  was  then 


Digiti 


zed  by  Google 


1911]  REX  V.  DEAKIN.'  43 

clear  to  his  mind  that  those  policies  were  not  specifically 
payable  to  his  wife.  A  few  days  afterwards  he  made  his 
will,  .giving  all  his  life  insurance  to  his  trustees,  but  stat- 
ing that  such  as  was  made  payable  to  his  wife  specifically 
shall  be  her  separate  estate.  The  plaintiff  contends  that  at 
the  time  of  the  will  all  tlte  policies  in  question  were  made 
specifically  payable  to  her.  If  there  were  other  insurance,  I 
might  be  able  to  give  that  construction  to  the  will,  but  the 
policies  referred  to  in  this  action  appeared  to  be  all  the  in- 
surance that  was  in  force  at  the  time  of  Walker's  death; 
and  to  give  to  the  will  the  effect  urged  by  the  plaintiff 
would  make  one  portion  entirely  inconsistent  with  the  other.' 
I,  therefore,  think  that  Walker  did  not  intend,  when  he  ex- 
ecuted the  will,  that  the  Peace  policies  should  be  the  separate 
estate  of  his  wife,  and  that  he  did  intend  to  affect  such 
policies  by  his  will. 

The  plaintiff's  action  will  be  dismissed,  and  there  will  be 
judgment  for  the  defendants  on  the  counterclaim. 

The  defendants  will  have  costs  out  of  the  estate.  There 
will  be  no  costs  to  the  plaintiff. 


BBITISH   COLTTHBIA. 

August  28th,  1911. 

court  op  appeal. 

REX  V.  DEAKIN. 

Evidence — Crimincl  Trial — Witness  Refusing  to  he  Sworn 
and  Electing  to  Affirm  —  Necessity  for  Alleging  Con- 
scientious Scruples — Cross-examination  as  to  Christian 
Belief — Discretion  of  Trial  Judge  —  Mistrial  —  New 
Trial. 

T'pon  the  trial  of  the  defendant  upon  a  charge  of  theft,  the  person 
whose  property  was  said  to  have  been  stolen  was  called  as  a  witness 
by  the  Crown,  and,  upon  the  usual  oath  being  recited  to  him,  said, 
**  I  affirm."  He  then  affirmed,  in  the  usual  form,  and  gave  his  evi- 
dence. It  appeared  from  his  examination  in  chief  that  he  was  a 
clerjiTman,  not  in  active  service.  Upon  cross-examination,  he  refused 
to  ^ve  any  reason  for  affirming  instead  of  taking  the  oath,  and  the 
presiding  Judge  sustained  him  in  his  refusal.  The  defendant  was 
convicted,  but  a  case  was  stated  for  thie  opinion  of  the  Court : — 

Held  (Ibvinq.  J.A.,  dissenting),  that  a  proper  foundation  was 
not  laid  to  permit  the  witness  to  affirm.     A  witness  must  take  an  oath 
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unless  he  objects  to  do  so  on  the  ground  of  conscientious  scruples; 
and  he  must  so  state — that  is,  his  objection  must  be  expressed  to  the 
Court. 

Regina  v.  Moore,  17  Cox  C.  C.  458,  applied  and  followed. 

Held,  also,  that,  if  counsel  for  the  defendant  was  endeavouring  to 
ascettain  from  the  witness  whether  or  not  he  refused  the  oath  on  the 
ground  of  conscientious  scruples,  he  should  have  been  allowed  to  go 
that  far;  but  his  object  appeared  to  have  been  to  discredit  the 
witness  on  account  of  his  religious  belief  or  disbelief ;  and  the  Judge^s 
discretion  was  properly  exercised  in  stopping  the  cross-examination 
as  to  the  witnesses  belief  in  Christian  doctrines. 

Held,  also,  that  there  had  been  a  mistrial,  and  a  new  trial  should 
be  directed  under  sec.  1018  of  the  Criminal  Code. 

Per  Irving,  J.A.,  that  the  witness  did  in  fact  object  to  being 
sworn ;  his  demand  to  give  his  evidence  on  affirmation,  and  his  refusal 
to  take  the  book,  amounted  to  an  objection ;  it  was  not  necessary  for 
him  to  state  the  grounds  of  his  refusal. 

Case  stated  by  the  Jud^e  of  the  County  Court  of  the 
County  of  Victoria,  as  follows: — 

On  the  20th  day  of  March,  1911,  the  accused,  Alfred 
Deakin,  was  tried  before  me  on  a  charge  that,  in  or  about 
the  month  of  October,  1911,  he,  the  said  Alfred  Deakin,  at 
Port  Benfrew,  in  the  county  of  Victoria,  in  the  province  of 
British  Columbia,  did  unlawfully  steal  one  cow  of  the  goods 
and  chattels  of  William  H.  Ellison,  contrary  to  the  Criminal 
Code  of  Canada,  and  the  only  witness  who  was  called  by 
the  prosecution  to  prove  the  ownership  of  the  cow,  and  that 
the  same  had  not  been  sold,  given  away,  or  otherwise  disposed 
of,  was  William  George  Hollingsworth  Ellison,  the  owner 
of  the  cow  at  the  time  of  its  disappearance,  and  whose  evi- 
dence was  taken  under  the  following  circumstances.  When 
Mr.  Ellison  took  the  witness-box,  Mr.  Combe,  the  Clerk  of 
the  Peace,  was  just  about  coming  from  the  hallway  into  the 
court-room,  and  the  usher  offered  Mr.  Ellison  the  Bible,  and 
Mr.  Ellison  said,  ^^  I  affirm.*'  Mr.  Combe  was  by  this  time 
in  his  place,  and,  not  having  heard  ^Ir.  Ellison's  remark, 
repeated  to  him  the  words  of  the  oath,  and  Mr.  Ellison  then 
said,  ^^  I  want  to  affirm ;"  and  Mr.  Combe  then  said :  ^'  You 
solemnly,  sincerely,  and  truly  affirm  and  declare  that  the 
evidence  you  will  give  to  the  Court  between  our  Sovereign 
Lord  the  King  and  the  prisoner  at  the  bar  will  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth."  To  which 
Mr.  Ellison  replied,  "I  do.'' 

From  Mr.  Ellison's  examination  in  chief  it  appeared 
that  he  was  a  clergyman  of  the  Church  of  England,  not  in 
active  service;  and,  on  cross-exam 'nation,  he  said  he  had 
retired  for  private  reasons.  He  was  then  asked,  '*Are 
those  reasons  that  you  do  not  believe  in  Christian  doc- 
trines?'*    And  I  ruled  that  the  witness  need  not  answer. 
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The  following  is  au  extract  from  the  reporter's  report 
of  this  part  of  the  proceedings: — 

Q.  Are  you  a  clergyman  ?  A.  I  am  not  in  active  service 
at  present. 

Q.  But  y(m  have  been  ?     A.  1  have  been. 

Q.  Have  been  a  clergyman  of  what  church?  A.  Church 
of  England." 

And  on  his  cross-examination  by  Mr.  Aikman,  of  counsel 
for  the  accused,  said  as  follows: — 

Q.  You  tell  us  you  were  a  minister  of  the  Church  of 
England?     A.  I  am,  sir. 

Q.  What  is  your  ob'cct  in  making  an  affirmation  then, 
instead  of  taking  an  oath  on  the  Bible?  A.  I  believe  that 
is  optional  with  the  Court. 

Q.  It  may  be  optioral  with  the  .Court,  but  do  you  think 
tliat  is  a  proper  stand  for  a  minister  of  the  Gospel  to  take? 
A.  r  consider  that  that  is  a  private  matter  of  my  own  dis- 
cretion. 

i}.  Why  is  it  that  you  are  not  in  active  service  follow- 
ing out  your  profession?  A.  Personally  I  was  in  active 
service  in  England,  two  years  ago,  and  I  still  have  my 
licenses,  but  1  have  retired  for  private  reasons  from  the 
present  diocese  of  British  Columbia. 

Q.  Are  those  reasons  that  you  do  not  believe  in  Chr'st- 
ian  doctrines?  A.  I  appeal  to  the  Judge  whether  I  have 
to  reveal  my  private. conscience  to  the  gentleman. 

Mr.  Aikman:  I  sub^iit  I  am  entitled  to  get  at  the  bot- 
tom, because  I  am  afraid  we  will  find  before  we  are  through 
that  there  is  something  very  much  akin  to  }x?rjury  in  this 
ease. 

The  Court:  What  has  h's  religious  belief  got  to  do  with 
it? 

Mr.  Aikman:  Because  the  man  comes  here  ticketed  out 
as  a  parson,  he  affirms,  and  he  does  not  wish  to  explain 
what  those  private  reasons  are ;  I  want  to  shew  your  Honour 
that  a  man  that  does  those  things  and  then  goes  in  the  box 
smd  makes  the  statements  he  has  made  is  not  entitled  to 
belief.  I  think  T  am  perfectly  justified ;  I  am  cross-examin- 
ing th's  witness,  and  the  latitude  allowed  counsel  in  cross- 
oxamination^  I  think,  is  very  wide — (»ven  without  explain^ 
ng,  as  I  have  to  the  Court,  the  motive  that  I  have  in  ask- 
ing these  questions. 

The  Court:  I  do  not  think  you  have  got  a  right  to  go 
into  the  belief  of  his  doctrines.     You  may  have  a  right  to 
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shew  that  he  has  been  in  s,  way  expelled  from  the  Church, 
or  something  of  that  sort,  for  some  reason  or  other,  but 
why  he  is  not  preaching  now  I  don't  think  has  anything  to 
do  with  it. 

Mr.  Aikman:  If  he  had  come  here  as  a  man  and  not 
said  anything  about  being  a  minister. 

The  Court :  He  was  asked  the  question,  and  said  he  was. 

Mr.  Aikman:  Then  I  am  entitled  to  cross-examine  in 
every  way  with  reference  to  that  belief,  tlien  if  he  says  he 
was — 

The  Court:  I  do  not  think  so — 

Mr.  Aikman :  I  have  to  submit  to  your  Honours  ruling 
then. 

Q.  In  any  event,  Mr.  Ellison,  you  are  not  now  actively 
engaged  in  preaching  the  Gospel?  A.  I  have  said  I  am 
not  in  active  service. 

At  the  end  of  the  trial  I  found  the  accused  "  guilty/' 
and  reserved,  on  the  application  of  the  accused's  counsel, 
the  following  points: — 

1.  Could  I  consider  the  statements  of  the  said  William 
George  Hollingsworth  Ellison  as  evidence,  inasmuch  as  he 
did  not  state  that  his  objection  to  taking  an  oath  was  on 
grounds  of  conscientious  scruples? 

2.  Should  I  have  allowed  the  accused^s  counsel  to  cross- 
examine  William  George  Hollingsworth  Ellison  on  the  ques- 
tion of  his  belief  in  Christian  doctrines,  and  was  the  ac- 
cused prejudiced  in  his  defence  by  my  refusal? 

The  case  was  heard  by  Macdonald,  C.J.A.,  Irving, 
Martin,  and  Galliher,  JJ.A. 

^Iacdonald,  C.J.A.: — A  proper  foundation  was  not 
laid  to  permit  the  wittiess  Ellison  to  affirm.  A  witness 
who  is  called  to  the  box  must  take  an  oath  unless  he  objects 
to  do  so  on  grounds  of  conscientious  scruples.  It  is  not 
sufficient  that  he  should 'merely  oVject  to  be  sworn  or  ex- 
press a  preference  to  affirm.  The  objection  must  be  based 
on  the  statutory  ground,  and  I  am  at  a  loss  to  see  how  a 
witness  can  establish  his  right  to  affirm  except  by  an  ex- 
pressed, not  a  mental,  objection,  accompanied  by  a  state- 
ment that  the  objection  is  upon  grounds  of  conscientious 
scruples.  If  this  be  so,  then  there  is  no  real  distinction 
in  this  respect  between  sec  14  of  the  Canada  Evidence  Act 
and  the  section  in  the  English  Act  in  question  in  Regina  v. 
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Moore  (1892),  17  Cox  C.  C.  458,  which  on  its  facts  is  indis- 
tinguishable from  the  case  at  bar. 

As  to  the  second  question,  I  see  no  objection  to  the 
course  pursued  by  the  learned  trial  Judge.  Had  it  been 
made  plain  that  counsel  was  endeavouring  to  ascertain 
from  the  witness  whether  or  not  he  refused  the  oath  on 
grounds  of  conscientious  scruples,  he  should  have  been 
permitted  to  go  that  far;  but  the  object  of  counsel,  as  I 
gather  it  from  his  questions,  was  to  discredit  the  witness 
on  account  of  his  religious  belief  or  disbelief.  I  think  a 
large  discretion  rests  with  the  presiding  Judge  to  say  how 
far  counsel  will  be  permitted  to  pursue  a  line  of  question- 
ing on  collateral  issues;  and,  in  this  instance,  I  think  the 
discretion  was,  in  the  absence  of  any  intimation  that  the 
questions  were  directed  to  ascertaining  conscientious 
scruples  and  the  right  to  affirm,  properly  exerc'sed. 

I  would  answer  both  questions  in  the  negative. 

As  to  the  testimony  of  Mr.  Ellison  was  not  given  under 
legal  sanction,  there  has,  in  my  opinion,  been  a  mistrial; 
and,  in  exercise  of  the  power  given  to  the  Court  by  sec 
1018  of  the  Criminal  Code,  a  new  trial  should  be  directed. 

Martin.  J.A.,  concurred. 

Galliher,  J. a.: — I  would  answer  the  first  question  in 
the  negative. 

There  is  some  difference  in  the  wording  of  the  Imperial 
Act  under  which  Begina  v.  Moore  (1892),  17  Cox  C.  C  458, 
was  decided,  and  our  Canada  Evidence  Act;  but  I  think  it 
is  clear  that  it  must  be  made  known  to  the  Court  by  the 
witness  that  his  reason  for  affirming,  instead  of  taking  an 
oath,  is  on  the  ground  of  conscientious  scruples. 

A  witness  merely  stating  that  he  "  wants  to  affirm  '^  is 
not  sufficient.  His  reason  might  be  different  from  that 
permitted  by  the  statute,  and  it  should  be  expressly  stated 
and  not  left  to  inference  what  that  reason  is;  otherwise, 
in  my  opinion,  he  makes  no  affirmation  under  the  Act. 

Personally  I  felt  inclined  to  quash  the  conviction,  but, 
a?  my  learned  brothers  the  Chief  Justice  and  Martin,  J.A., 
think  there  should  be  a  new  trial,  I  do  not  dissent  from 
their  view. 

Irving,  J.A.  (dissenting): — I  would  answer  the  points 
reserved  in  favour  of  the  Crown. 
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It  seems  to  me  that  the  witness  did,  in  fact,  object  to 
being  sworn  on  the  Bible.  His  demand  to  give  his  evi- 
dence on  affirmation,,  and  his  refusal  to  take  the  book, 
amounted  to  an  objection.  The  question  then  reduces 
itself  to  this;  must  the  witness  in  refusing  state  the  grounds 
on  which  his  refusal  is  founded?  Or,  if  the  witness  is 
allowed  to  affirm  without  stating  his  grounds,  can  his  evi- 
dence be  rejected  later  on?  I  think  not.  The  English 
cases  are  on  a  different  statute.  There  a  duty  is  cast  on 
the  Judge.  Here  a  privilege  is  given  to  the  witness,  who 
can  claim  it  as  of  right;  and,  in  my  opinion,  the  object  of 
the  Canadian  statute  being  drafted  in  different  language 
was  to  prevent  an  inquiry  into  a  man's  conscientious  scruples. 
The  Judge  was  quite  right  in  stopping  the  examination. 


SASKATCHEWAN. 

Brown,  J.  August  7th,  1911. 

TBIAL. 

CASWELL  V.  LAW. 

Li])el — Newspaper — AitacJc  on  Town  Councillor  —  Publicor 
Hon  —  Justification  —  Fair  Comment  —  Privilege  — 
Damages. 

The  defendant  published  in  Iris  newspaper  an  article  concerning 
the  plaintifiP,  charging  the  plaintiff  with  neglect  of  his  duty  as  mem- 
ber of  a  town  council  and  chairman  of  the  electric  light  committee 
and  with  having  an  evil  motive  for  his  neglect,  in  that  he  was  in- 
terested in  the  company  which  supplied  the  town  with  light.  The 
newspaper  was  printed  in  the  town,  but  had  a  circulation  outside  of 
the  town.  The  defendant,  being  sued  for  libel,  pleaded  a  denial, 
justification,  fair  comment,  and  privileged  occasion.  There  was  no 
truth  in  the  assertions  made  concerning  the  plaintiff;  but  he  was  in 
fact  a  creditor  of  the  electric  lighting  company : — 

If  eld,  that  there  was  publication  of  the  libel ;  that  there  was  no 
justification  for  it ;  that  it  was  not  fair  comment ;  and  that  it  was  not 
privileged :  if  there  was  any  privilege,  it  would  be  because  it  was 
published  to  those  interested,  but  it  was  published  to  others  also 

Merivaic  v.  Carson.  20  Q.  B.  D.  283,  Campbell  v.  Spottiswoode 
32  L.  J.  Q.  B.  200,  and  Jopnt  v.  Cpcle  Trade  Publishing  Co.  119041 
2  K.  B.  298.  followed.  ^  l±^nj^} 

Held,  also,  that  the  plaintiff  was  entitled  to  substantial  damages. 

Action  for  libel. 

J.  A.  Allan  and  G.  H.  Barr,  for  the  plaintiff. 

J.  F.  Frame  and  A.  D.  Dickson,  for  the  defendant. 
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Brown,  J.: — The  defendant  is  the  editor  and  pro- 
jirietor  of  a  newspaper  puhlished  in  the  town  of  Qu'Appelle, 
and  the  plaintiff  was,  at  the  time  of  the  publication  of  the 
alleged  libel,  a  member  of  the  council  of  that  town  and 
chairman  of  the  electric  light  committee.  On  the  2nd 
February,  1911,  the  defendant  published  in  his  newspaper 
the  following  article: — 

*•  Prompt  Action  Necessary. 

"It  is  now  two  mouths  since  the  Moore  Milling  Com- 
jMinv  announced  their  intention  of  closing  down  the  electric 
light  plant  unless  other  arrangements  were  made.  Realis- 
ing the  serious  situation  and  in  response  to  a  petition  of 
the  ratepayears,  the  then  council  agreed  to  pay  the  com- 
pany $100  per  month  as  a  bonus  in  order  to  keep  the  plant 
running.  Incidentally  this  was  contrary  to  the  Town  Act, 
as  we  understand  it,  but  let  that  go.  The  citizens  are  ap- 
jirised  of  this,  and  it  is  up  to  them  to  allow  it  if  they  wish. 

'*  Suffice  it  to  say,  the  money  is  being  paid,  but  the 
service — well,  there  is  no  service  worth  paying  for.  It  is 
no  better  than  before  Xov.  30,  perhaps  not  so  good. 

•'  This  temporary  arrangement  was  preparatory  to  some 
I»ormanent  change.  The  matter  is  in  the  hands  of  the 
elettric  light  committee,  (consisting  of  Councillors  Caswell 
and  (iarner  and  Mayor  Vicars.  The  chairman,  W.  A. 
Caswell,  has  been  urged  by  the  other  members  to  call  a 
meeting  of  the  committee  to  discuss  the  subject;  but 
nothing  has  been  done.  This  is  no  time  for  mincing  words. 
The  impression  is  abroad  that  the  chairman  is  privately 
interested  in  the  light  plant,  and  hence  the  inaction.  Ee- 
cent  shipments  of  machinery  for  the  plant  came  in  his 
nnine,  or  in  the  name  of  Caswell  and  Co.,  and  other  in- 
cidents during  the  last  year  also  point  to  personal  interest. 
The  deduction  naturally  following  is  obvious.  But  is  the 
town  to  submit  to  the  present  unsatisfactory  conditions 
indefinitely?  Is  the  money  invested  by  the  municipality 
and  individual  citizens  to  be  allowed  to  lie  idle  to  suit  an 
unrepresentative  member?  If  no  arrangements  can  be 
made  satisfactory  to  the  town,  let  it  be  known  that  other 
lighting  facilities  may  be  installed.  But  to  pay  out  $100 
per  month  for  a  service  we  are  not  getting,  and  at  the  same 
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time  take  no  action^  is  surely  not  creditable  nor  is  it  satis- 
factory to  a  long-suffering  public. 

"The  matter  should  be  attended  to  at  once.  Qu'Ap- 
pelle  citizens  are  pretty  easy  on  their  public  representatives, 
but  some  day  the  limit  will  be  reached.*^ 

The  W.  A.  Caswell  referred  to  in  the  article  is  the  plain- 
tiff in  this  action.  In  his  statement  of  claim  the  plaintiff 
alleges  that  the  defendant  meant  by  this  article  ''  that  the 
plaintiff  was  a  member  of  the  Moore  Milling  Company  or 
financially  interested  therein,  and  for  such  reason  had  cor- 
ruptly voted  to  pay  to  the  said  Moore  Milling  Company 
$100  per  month,  out  of  the  funds  of  the  town  of  Qu'Appelle, 
in  connection  with  the  electric  light  plant  of  the  said  Moore 
Milling  Company,  and  had  used  his  position  as  a  member 
of  the  said  town  council  and  as  chairman  of  the  electric 
light  committee  thereof  for  hiy  own  personal  financial  ends 
as  a  member  of  the  said  Moore  Milling  Company,  or  as 
interested  therein,  and  that  the  plaintiff  was  disqualified 
from  being  a  member  of  the  town  council  of  the  said  town 
of  Qti'Appelle  under  the  provisions  of  the  Town  Act,  and 
had  abused  the  trust  reposed  in  him,  the  plaintiff,  by  the 
electors  in  electing  him  as  a  member  of  the  said  town  coun- 
cil, and  that  the  plaintiff  was  unworthy  to  fill  the  position 
of  councillor  for  the  said  town  of  Qu'Appelle,  and  that  the 
plaintiff,  owing  to  his  connection  with  the  said  Moore  Mill- 
ing Company,  had  neglected  and  refused  to  fulfil  the  duties 
incumbent  upon  him  as  a  member  of  the  said  town  council 
and  as  chairman  of  the  electric  light  committee  thereof.'' 

The  defendant,  by  his  statement  of  defence,  contests 
the  plaintiff's  claim,  on  four  grounds :  first,  a  denial  in  fact ; 
seteond,  justification;  third,  fiiir  comment;  and  fourth, 
privileged  occasion. 

There  is  no  doubt  as  to  the  publication  of  the  article. 
The  evidence  is  all  one  way  in  that  respect.  The  article 
was  not  only  published  in  the  defendant's  newspaper,  but 
it  was  written  by  the  defendant  himself,  and  after  mature 
consideration.  It  was  also  shewn  that  the.  paper  had  a 
large  circulation,  not  only  in  the  town,  but  also  in  the  dis- 
trict of  Qu'Appelle,  and  that  among  the  subscribers  were 
a  number  of  persons  who  formerly  lived  in  the  vicinity  of 
Qu'Appelle,  who  knew  the  plaintiff,  and  who  have  since 
moved  to  various  other  distant  parts  of  the  country. 

There  was  no  justification  for  the  publication  in  point 
of  fact.     There  had  been,  it  is  true,  and  there  was  at  the 
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time  of  the  publication  of  the  article,  a  great  deal  of  dis- 
satisfaction with  the  town  lighting  plant,  and  the  matter 
became  a  i^ubject  of  general  concern  and  criticism  on  the 
part  of  the  residents,  but  there  was  absolutely  no  truth  in 
the  insinuation  that  the  plaintiff  was  privately  interested 
in  tlie  lighting  plant,  or  that  he  had  been  urged  by  the 
other  members  of  the  light  committee  to  call  a  meeting  and 
had  neglected  to  do  so,  and  that  nottiing  had  been  done. 
The  evidence  shews  that  the  plaintiff  and  at  least  one 
other  member  of  the  committee  had  been  active  in  seeking 
to  get  relief  from  the  annoying  situation,  and  had  in  fact 
done  all  that  could  reasonably  have  been  expected  of  them. 
The  plaintiff  happened  to  be  a  creditor  of  the  Moore  Mill- 
ing Co.  to  the  extent  of  some  $500  at  this  time,  and  it  is 
contended  on  behalf  of  the  defendant  that  for  that  reason 
he  was  privately  interested  in  the  light  plant.  The  plain- 
tiff had  a  perfect  right  to  be  a  creditor;  and  I  am  satisfied 
I  hat  the  defendant  had  no  such  thought  in  his  mind  when  he 
alleged  a  personal  interest  on  the  part  of  the  plaintiff  in 
the  light  plant. 

It  was  not  fair  comment.  Every  one  has  a  right  to  com- 
ment on  matters  of  public  interest  and  general  concern, 
provided  he  does  so  fairly  and  with  an  honest  purpose.  Fair 
and  hones^t  criticism  is  no  tort.  It  is  only  when  a  writer  goes 
beyond  the  limits  of  fair  criticism  that  his  criticism  passes 
into  the  region  of  libel  at  all:  Bowen,  L.J.,  in  Merivale  v. 
Carsoft,  20  Q.  B.  D.  at  p.  283. 

In  Campbell  v.  Spottiswoode,  32  L.  J.  Q.  B.  200,  Cromp- 
lon,  J.,  gaid:  *^If  he  (the  critic)  imputes  to  the  person 
whom  he  is  criticising  base  and  sordid  motives  which  are 
not  warranted  by  the  facts,  I  cannot  think  for  a  moment 
that  because  he  bona  fide  believes  that  he  is  publishin-x  what 
irt  true,  that  is  any  defence  in  point  of  law."  And  in  n^oynt 
v.  Cycle  Trade  Publishing  Co.,  [1904]  2  K.  B.  at  p.  298, 
A^aughan  Williams,  L.J.,  said:  ''In  my  judgment,  the  jury 
in  the  present  case  were  quite  right  in  coming  to  the  con- 
clusion that  this  criticism  included  an  imputation  to  the 
|4aintiff  of  sordid  motives — an  imputation  not  warranted 
by  any  facts.  I  need  not  say  more  about  tlie  auth- 
orities which  have  been  cited.  In  ray  opinion,  it  is 
clear  law  that,  when  a  criticism,  whether  of  a  literary  pro- 
duction, or  of  a  trade  advertisement,  or  of  a  public  man,  in- 
cludes such  an  imputation,  there  being  no  facts  to  warrant 
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it,  it  is  open  to  the  jury  to  find,  not  only  that  the  publica- 
tion complained  of  is  libellous,  but  also  that  the  defence  of 
'^  fair  comment  ^'  has  no  application.  The  truth  is,  that  in 
such  a  case  that  which  is  called  a  '^  criticism  '^  ceases  to  be 
a  criticism,  and  becomes  a  defamatory  libel./' 

Ifow  the  article  in  question  clearly  imputes  that  the 
plaintiflE  had  neglected  and  refused  to  perform  the  dutic?? 
incumbent  upon  him  as  a  member  of  the  electric  light  com- 
mittee, and  insinuates  as  a  motive  that  he  was  privately  in- 
terested in  the  Moore  Milling  Company.  The  facts  are  that 
he  had  not  neglected  or  refused  to  fulfil  his  duties,  nor  was 
he  in  any  way  privately  interested  in  the  Moore  Milliner 
Company.  There  was  a  clear  imputation  of  a  brea^ch  of 
trust,  and  because  of  sordid  and  selfish  motives,  and  without 
any  justification  in  fact  whatever.  Xot  only  does  the  de- 
fendant state  that  there  is  an  impression  abroad  of  this  pri- 
vate and  personal  interest,  but  he  makes  it  a  matter  of 
personal  conviction,  and,  after  giving  one  incident  which  he 
rites  as  proof,  he  says  "'  and  other  incidents  during  the  last 
year  ako  point  to  personal  interest.'^ 

But  it  is  also  alleged  that  this  was  a  matter  of  privilege, 
and  with  reference  to  such  contention  T  will  cite  the  lan- 
guage of  Crompton,  J.,  in  Campbell  v.  Spottiswoode,  at  p. 
201,  where  he  says:  ^^But  there  is  a  class  of  cases  in  which, 
from  the  particular  circumstances  in  which  a  person  is 
placed,  he  is  called  upon  to  assert  what  he  believes.  And 
in  these  cases,  if  an  action  be  brought,  the  plaintiff  is  obliged 
to  prove  express  malice.  I  do  not  think  that  there  is  any 
Buch  privilege  in  the  case  of  a  writer  in  a  periodical.  If  it 
existed,  it  could  not  be  the  privilege  of  an  individual. 
There  is  not  any  particular  circumstance  which  attaches  to 
him  any  more  than  to  anybody  else.  It  is  the  right  of  any 
of  the  Queen's  subjects  to  discuss  public  matters.  In  the 
well-established  cases  of  privilege,  such  as  where  a  man  has 
been  robbed  and  charges  another  with  robbing  him,  or  is 
palled  upon  to  give  a  character  of  a  servant,  the  plaintiff  must 
prove  express  malice.  But  these  are  cases  in  which  the 
particular  circumstances  of  the  individual  place  him  in  a 
situation  where  it  is  either  his  duty,  or  it  is  right  for  him, 
to  make  a  particular  assertion.''  That  case  has  been  cite<l 
again  and  again,  and  is  regarded  to-day  as  a  leading  author- 
ity on  this  subject.  And,  in  the  light  of  it,  I  fail  to  seo 
how  in  this  ca«e  it  can  be  contended  that  there  was  any 
privilege. 
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Moreover,  if  there  was  any  privilege,  it  would  be  in  the 
way  of  publishing  to  those  interested.  In  all  privileged 
eases,  only  tliose  words  are  protected  which  are  published 
to  persons  having  a  duty  or  an  interest  in  connection  with 
the  matter.  Any  publication  to  others  would  be  outside  the 
privilege,  and  for  this  reason  it  is  very  seldom  that  any 
privilege  attaches  to  an  indiscriminate  publication  in  the 
public  newspapers.  In  this  case  there  was  publication  to 
the  people  in  the  district  of  Qu^Appelle  who  lived  outside 
of  the  town,  and  also  to  many  people  who  lived  outside  of 
the  district  altogether  but  who  were  subscribers.  These 
people  had  absolutely  no  interest  in  the  matter  in  question, 
as  it  was  a  matter  which  simply  affected  the  residents  of  the 
town  of  Qu'Appelle. 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  sub- 
stantial damages.  The  plaintiff  is  a  man  of  standing  in 
the  town  and  community.  He  is  one  of  its  oldest  residents. 
The  defendant  .has  made  no  attempt  whatever  at  apology 
♦♦ither  in  his  newspaper  or  in  his  defence;  in  fact  he  has 
by  his  defence  attempted  to  justify.  I  will,  therefore,  allow 
the  plaintiff  damages  in  the  sum  of  $500,  for  which  amount 
he  will  have  judgment,  and  costs,  including  costs  of  the 
examination  of  the  defendant  for  discovery. 


SASKATCHEWAN. 

Bbowk,  J.  August  8th,  1911. 

TRIAL. 

ROSS  V.  REGINA  AGRICUI.TURAL  AND  INDUS- 
TRIAL EXHIBITION  ASSOCIATION. 

Contract — Work  and  Labour  —  Making  Roads — Delay  in 
Furnishing  Material  to  Contractor — Deduction  from  Con- 
tract-price —  Extra  Work  not  Covered  by  Contract  — 
Evidence, 

The  plaintiff  did  work  for  the  defendants,  making  roadways,  etc., 
iinder  a  contract.  There  was  a  dispute  as  to  an  item  for  grading, 
which  indoded  covering  the  roads  with  cinders,  watering,  and  rolling. 
The  work  was  to  be  finished  and  ready  for  acceptance  by  the  15tb 
Ynly.  1910.    The  grading  was  done  in  good  time,  but  the  defendants 
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failed  to  supply  the  cindera;  and,  before  they  did  supply  them,  the 
engineer's  final  certificate  had  issued,  and  this  action  bad  been  begun, 
to  recover  the  amount  due  under  the  contract  and  a  sum  for  extras : — 

Held,  that,  as  the  defendants  had  failed  to  supply  the  cinders 
as  agreed,  the  plaintiff  was  entitled  to  recover  the  contract-price, 
deducting  therefrom  what  It  would  cost  to  complete  the  work.  In 
finding  the  cost  of  completion,  the  Court  had  to  look  outside  of  the 
certificate  of  the  engineer  and  consider  the  evidence;  and,  upon  the 
evidence,  four  cents  per  square  yard  would  be  sufficient  to  complete 
the  work. 

The  other  item  in  dispute  was  an  extra;  it  was  not  provided  by 
the  contract,  but  was  ordered  by  the  engineer  and  the  building  com- 
mittee some  time  after  the  execution  of  the  contract:-^ 

Heldf  that  the  terms  of  the  contract  as  to  payment,  measurement, 
and  engineer's  certificate  did  not  apply  to  this  item;  and,  upon  the 
evidence,  25  cents  per  cubic  yard  was  allowed  for  1,504  cubic  yards  of 
cutting,  filling,  and  grading. 

Action  to  recover  the  value  of  work  done  by  the  plaintiff 
for  the  defendants  tinder  a  contract,  and  the  value  of  extra 
work. 

H.  V.  Bigelow,  for  the  plaintiff. 

J.  F.  L.  Embury,  for  the  defendants. 

Brown,  J.: — It  is  admitted  by  counsel,  and  it  appears 
from  the  evidence,  that  there  are  only  two  items  about  which 
there  is  any  dispute  in  this  case.  The  first  item  is  a  charge 
of  $2,225.40  for  11,127  square  yards  of  grading.  This  is 
charged  at  the  rate  of  22  cents  per  square  yard,  less  tlie  cost 
of  completing  the  work,  which  is  stated  to  be  2  cents  per 
square  yard.  This  work  was  provided  for  in  the  contract 
made  between  the  parties.  By  the  contract  the  price  fixed 
for  completing  the  roads  is  32  cents  per  square  yard.  Thif* 
includes  the  grading,  and,  in  addition,  provides  for  cinders 
or  other  suitable  material  being  spread  and  levelled  over  tlie 
surface  and  then  thoroughly  drenched  with  water  and  rolled. 
The  defendants  were  to  furnish  the  cinders  on  the  ground, 
placing  them  in  a  pile  at  a  certain  point.  The  work  was  to 
be  finished  and  ready  for  acceptance  by  the  15th  July,  1910, 
or  such  later  date  as  the  Board  for  any  reason  might  deter- 
mine on.  The  grading  was  done  in  good  time;  but,  as  the 
Board  failed  to  supply  the  cinders,  it  was  impossible  for  the 
plaintiff  to  spread  them  or  complete  the  work.  This  action 
was  commenced  on  or  about  the  27th  December,  1910;  and, 
some  time  after  that,  the  defendants  extended  the  time  for 
completing  the  work,  and  supplied  the  necessary  cinders. 
All  parties,  however,  had,  long  before  this,  treated  the  work 
as  being  completed  so  far  as  the  plaintiff  was  boimd  to  do; 
and  the  engineer's  final  certificate  was  issued  thereon  on  the 
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2l8t  October,  1910.     After  that  it  was  simply  a  matter  of 
settlement.     The   defendants  having  failed  to   supply  the 
cinders  as  agreed,  the  plaintiff  wonld  be  entitled  to  recover 
the  contract-price,  deducting  therefrom  what  it  would  cost 
to  complete  the  work.     In  other  words,  in  this  case  the  plain- 
tiff would  be  entitled  to  recover  22  cents  per  square  yard,  less 
an  amount  sufficient  to  haul,  spread,  water,  and  roll  the 
cinders.     The  defendants  have  set  up  that  the  engineer's 
certificate  as  to  the  amount  to  be  paid  is  final,  and  that  the 
plaintiff  cannot  go  back  of  that.     The  contract,  however,  so 
far  as  the  final  certificate  is  concerned,  provides  only  for  a 
certificate  that  the  work  has  been  done  satisfactorily  and  for 
amount  that  has  been  done.    In  this  case  there  is  no  question 
as  to  the  measurement,  or  that  the  work  has  been  done  satis- 
factorily, so  far  as  it  was  done.     The  only  real  dispute  is  as 
to  what  it  would  cost  to  complete  it  properly.     In  arriving 
at  what  would  be  the  proper  cost,  I  must  look  outside  of  the 
certificate  altogether  and  consider  the  evidence.     The  en- 
gineer seems  to  think  it  would  cost  11  cents  per  square  yard 
to  finish  the  work,  whereas  the  plaintiff's  evidence  is,  that  two 
cents  per  square  yard  will  more  than  cover  it.     The  plaintiff 
has  presented  his  case  in  a  very  convincing  way.   He  has  the 
advantage  of  having  actually  completed  part  of  the  work 
called  for  by  the  contract,  work  of  a  similar  character.     He 
did  spread  the  cinders  on  what  is  known  as  ^'  the  C.  P.  R. 
road,*'  and  furnished  the  evidence  to  shew  that  this  work 
actually  cost  him  lesi  than  two  cents  per  square  yard.     This 
work  was  accepted  as  satisfactory  by  the  engineer  of  the 
defendants.    The  debt  of  cinders  on  '*  the  C.  P.  R.  road '' 
was  four  inches,  but  the  engineer  states  that  it  would  require 
a  depth  of  eight  inches  of  cinders  to  make  the  other  roads 
what  they  ought  to  be,  and  it  appears  from  the  evidence  that 
the  other  roads  are  likely  to  be  used  for  heavier  traffic  than 
is  "  the  C.  P.  R.  road.*'    I  will  accept  tlio  engineer's  state- 
ment in  that  respect;  and,  assuming  that  a  depth  of  eight 
inches  of  cinders  is  necessary  to  make  the  other  roads  satis- 
factory, I  am  satisfied  from  the  plaintiff's  evidence  and  that 
of  his  witnesses  that  four  cents  per  square  3'ard  would  be 
amply  sufficient  to  complete  the  work.     So   I  will   allow 
$2,002.86  on  this  item. 

The  other  item  in  dispute  is:  *'To  cutting,  filling,  and 
grading  1,635  cubic  yards,  at  35  cents  per  cubic  yard, 
$572  25 ;"  and  as  to  this  item,  both  the  quantity  and  the  price 
are  in  dispute.     This  item  is  an  extra.     It  was  not  provided 
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for  by  the  contract,  but  was  ordered  by  the  engineer  and  the 
building  committee  some  time  after  the  execution  of  the  con- 
tract. I  have  had  some  difficulty  in  arriving  at  a  conclusion 
as  to  whether  or  not  the  terms  of  the  contract  as  to  payment, 
measurement,  and  engineer's  certificate  apply  to  this  item, 
but  have  reached  the  conclusion  that  they  do  not.  In  the 
first  place,  it  seems  impossible  to  apply  them  in  the'r  en- 
tirety, on  any  intelligent  principle;  and,  again,  the  clause 
with  reference  to  extras  under  the  contract  seems  to  con- 
template that  they  shall  be  dealt  w'th  as  something  separato 
and  distinct  from  the  contract  itself  and  not  subject  to  its 
terms.  The  clause  does  not  even  require  the  plaintiff  to  do 
any  extra  work,  but  simply  provides  that  no  claim  for  extra 
work  sliall  be  allowed  unless  certain  formalities  are  complied 
with.  The  only  evidence  as  to  the  quantity  of  the  work 
done  offered  at  all  is  that  of  the  plaintiff-  and  his  wit- 
nesses. The  evidence  of  the  engineer  is  admittedly  second- 
ary. He  made  no  personal  examination  of  the  work,  but 
naturally  took  the  report  of  his  assistants.  I  will  allow  this 
work  as  follows: — 

Work  done  on  hog  stable 2*58  c.  y. 

Work  done  on  hill  or  at  racing  stable 343  c.  y. 

Work  done  at  grand  stand  (for  this  item  I 
take  the  amount  admitted  by  the  de- 
defendants)     903  c.  y. 

Making  a  total  of   • 1504  c.  y. 

The  plaintiff  admits  tliat  there  is  practically  do  differ- 
rnce  between  this  class  of  work  and  that  of  excavating  and 
disposing  of  earth  from  ditches,  which  is  provided  for  in  the 
contract,  and  which  calls  for  pajrment  at  25  cents  per  cubic 
yard.  T,  therefore,  allow  for  this  item,  1,504  c,  y.  at  25 
cents  per  c.  y.,  or  a  total  of  $376. 

The  result  is,  that  the  plaintiff  is  entitled  to  recover  as 
follows : — 

To  contract  work  as  specified  in  paragraph 

6  of  amended  statement  of  claim $1,188.58 

To  grading  above  referred  to  herein 2,002.86 

To  contract  work  as  provided  in  paragraph 

7  of  amended  statement  of  claim 325.47 

•  To  extra  work  above  referred  to 376.00 

To  money  had  and  received 25.00 

Making  a  total  of   $3,917.91 
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The  defendants  are  entitled  to  be  credited  with  $2,730, 
leaving  a  balance  In  favour  of  the  plaintiff  of  $1,187.91. 

The  plaintiff  will,  therefore,  have  judgment  for 
$1,187.91  and  costs,  including  the  costs  of  the  examination 
of  the  defendants'  secretary  for  discovery. 


SASKATCHEWAN. 
Browx,  J.  August  8tii,  1911. 

TRIAL. 

COC^KWELL  V.   STANDARD  PUBLISHING  CO. 

Contract  —  Performance  of  Services  —  Promise  to  Convey 
Land  of  Certain  Value— Offer  of  Land  of  Less  Value  — 
Refusal — Action  for  Specific  Performance— No  Allega- 
Hon  of  Misrepresentation  —  Application  for  Leave  to 
Ameitd  after  Case  Closed  at  Trial 

The  plaintiff  entered  into  a  competition  for  prizes  offered  by 
the -defendants  and  did  work  for  the  defendants  in  securing  subscrip- 
tions for  their  newspaper.  She  was  awarded  one  of  the  second  pnzes, 
which  was  a  lot  of  land  at  a  summer  resort.  The  defendants  adver- 
tisement stated  that  the  lot  fronted  on  a  lake  and  was  worth  ^OO. 
The  defendants  conveyed  a  lot  at  the  place  named  to  the  plaintiff 
and  tendered  her  a  certificate  of  title  for  it,  which  she  refused  to 
accept,  alleging  that  it  was  not  of  the  value  represented;  and  she 
bronght  this  action  to  compel  the  defendants  to  convey  to  her  a  lot 
worth  $590,  or  in  the  alternative  for  $500  damages  or  $500  remun- 
eration for  the  work  she  did.  The  evidence  at  the  trial  shewed  that 
the  lot  did  not  front  on  a  lake,  and  that  it  was  worth  not  more  than 
$150.  The  plaintiff,  however,  did  not  allege  in  her  statement  of 
claim  that  the  lot  offered  her  did  not  front  on  the  lake,  nor  that  it 
was  not  worth  $500,  nor  that  there  was  any  misrepresentation  by  the 
defendants.  At  the  trial,  after  the  evidence  was  closed,  and  the  defen- 
dants' argument  concluded,  counsel  for  the  plaintiff  asked  leave  to 
amend  the  statement  of  claim  by  alleging  misrepresentation,  fraud, 
and  deceit : — 

Held,  that  the  amendment  could  not  be  allowed  at  that  stage  of 
the  case;  and  that  the  plaintiff  could  not  succeed  in  the  action  as 
framevh 

Action  to  compel  the  conveyance  of  a  lot  of  land  of  tlie 
value  of  $500,  or  for  $500  damages,  or  for  $500  for  work 
Hone  by  the  plaintiff  for  the  defendants. 

J.  F.  T^.  Embury,  for  the  plaintiflF. 
J.   F.  Frame,  for  the  defendants. 
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Brown,  J.: — The  defendants,  during  the  summer  of 
1910,  issued  an  invitation  to  the  public  to  take  part  in  a 
rertain  prize  contest,  particulars  of  which  were  set  out  in  the 
issues  of  their  newspaper,  and  also  in  a  pamphlet  which  was 
distributed  by  tliem.  The  first  prize  offered  was  an  auto- 
mobile valued  at  $5,000,  and  then  followed  ^^  three  second 
grand  prizes,"  consisting  of  three  lots  in  Lakeview  Park,  a 
summer  resort  at  Long  Lake.  These  "  second  grand  prizes  '' 
are  described  on  p.  5  of  the  pamphlet  in  the  following 
words : — 

"  Second  Grand  Prizes. 

^' Three  Lots  at  Lake  View  Park, 

'^Regina-'s   Beauty   Spot. 

"  These  three  large  cottage  lots  were  purchased  especi- 
ally for  this  contest,  from  McKillop  and  Benjafield. 

*^They  front  on  this  beautiful  lake,  which  is  one  of  the 
most  beautiful  summer  resorts  in  all  Saskatchewan,  if  not 
in  Canada.  Lakeview  Park  is  destined  in  a  short  time  to 
become  one  of  the  greatest  summer  resorts  in  the  west.  It 
has  the  best  fishing  and  boating  imaginable. 

*^  These  lots  are  worth  to-day  $500,  and  are  bound  to 
more  than  double  in  value  in  the  very  near  future." 

The  plaintiff  received  one  of  these  pamphlets  and  read 
it;  and,  being  induced  by  the  statements  contained  in  it,  she 
became  a  competitor  in  the  contest,  and  performed  services 
of  such  an  extent  that,  as  a  result  of  her  work  and  candida- 
ture, the  defendants  received  some  $1,100  by  way  of  sub- 
scriptions to  their  paper,  and  she  became  entitled  to  one  of 
these  '^second  grand  prizes."  The  defendants  had  in  |aet 
obtained  three  lots  from  McKillop  and  Benjafield.  or  from 
Mr.  Benjafield  himself — it  does  not  appear  to  me  to  be 
material  which — and  they  caused  a  certificate  of  title  for  one 
of  these  lots,  namely,  lot  8  in  block  5,  to  be  issued  in  the 
name  of  the  plaintiff,  and  tendered  her  the  duplicate  certi- 
ficate for  the  same.  The  plaintiff,  however,  refused  to 
accept  this  lot,  alle^^ng  that  it  was  not  of  the  value  repre- 
sented, and  she  brings  this  action  for  relief. 

The  statement  of  claim,  after  setting  out  the  facts  with 
reference  to  the  invitation,  prizes  offered,  and  work  done, 
claims  a  decree  for  the  conveyance  of  a  lot  at  Lakeview  Park 
of  the  value  of  $500,  or,  in  the  alternative,  $500  damages,, 
or,  or  in  the  further  alternative,  for  work  done  and  services 
rendered  to  the  value  of  $500. 
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The  defendants,  by  their  defence,  among  other  things 
allege  that  they  have  conveyed  one  of  the  lots  to  the  plain- 
tiff and  tendered  her  the  duplicate  certificate  of  title. 

From  the  evidence  of  Mr.  Benjafield,  from  whom  tlie 
lots  were  obtained  by  the  defendant  company,  and  who  was 
called  as  a  witness  on  behalf  of  the  plaintiff,  it  would  appear 
that  these  lots  did  not  front  on  the  lake,  but  were  three 
blocks  back  from  the  lake  front,  and  it  would  also  appear 
that  they  were  worth  only  $150  each  instead  of  $600  each. 
There  is,  however,  no  allegation  in  the  statement  of  claim 
that  these  lots  were  not  fronting  on  the  lake,  nor  is  there  any 
allen:ation  that  they  were  not  worth  $500  each,  or  that  there 
has  been  any  misrepresentation,  fraudulent  or  otherwise,  on 
the  part  of  the  defendants  in  connection  with  the  description 
thereof. 

The  defendants  offered  no  evidence  whatever  other  than 
a  portion  of  the  examination  of  the  plaintiff  for  discovery — 
and  at  this  point  I  direct  that,  in  addition  to  the  portions  of 
that  examination  which  have  been  put  in  by  the  defendants, 
questions  70  to  75  and  79  to  85,  all  inclusive,  with  the 
answers  thereto,  be  also  put  in  as  evidence,  as  necessary  to  a 
proper  understanding  of  that  portion  which  was  put  in  bj 
the  defendants. 

On  the  plaintiff's  claim  as  it  stands,  I  fail  to  see  how 
she  can  succeed.  Her  action  is  really  one  for  specific  per- 
formance, but  yet  the  defence  alleges  and  the  evidence  nhewi 
that  she  has  been  offered  one  of  these  very  lots  which  were 
bought  for  the  purpose  of  this  contest.  It  is  true  the  lot 
may  not  be  as  described,  either  as  to  location  or  value,  and 
there  may  have  been  misrepresentation  of  such  a  character 
as  to  make  the  defendants  liable;  but,  in  order  to  get  relief 
en  this  ground,  the  statement  of  claim  should  have  cont^iined 
the  necessary  allegations.  When  the  case  was  closed,  and 
after  argument  had  been  concluded  on  the  part  of  counsel 
for  the  defence,  counsel  for  the  plaintiff  asked  leave  to 
amend  the  statement  of  claim  by  alle-^ng  misrepresenta- 
tion, fraud,  and  deceit.  At  the  time  of  that  application,  I 
stated  that  I  felt  that  it  was  too  late  to  allow  such  an  amend- 
ment, but  added  that  if,  upon  further  consideration,  I  could 
do  80, 1  certainly  would.  Further  consideration  of  the  matter, 
however,  has  nnly  further  convinced  me  that  I  cannot,  at 
this  stage,  allow  such  an  amendment.  It  would  not  be  fair 
to  the  defendants  to  do  so.  It  woiild  be  in  reality  raising  a 
new  issue,  and  I  cannot  tell  what  evidence  the  defendants 
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would  be  prepared  to  offer  on  such  an  issue.  They  might  be 
able  to  shew  that  the  lots  are  worth  what  they  represented 
them  to  be,  or  at  least  that  they  had  reasonable  grounds  for 
])elieving  them  to  be  so.  They  certainly  should,  in  my  opin- 
ion, have  the  opportunity  of  shewing  them  to  be  of  that 
value  if  they  can.  It  is  with  very  great  regret  that  I  lind 
myself  unable  to  assist  the  plaintiff  in  this  respect;  but,  if 
the  issues  are  not  properly  before  the  Court,  the  parties^  or 
perhaps  I  should  said,  their  solicitors,  have  themselves  to 
blame. 

There  will  be  judgment  for  the  defendants  with  costs,  in- 
cluding costs  of  the  examination  of  the  plaintiff  for  dis- 
covery. 


YITKON  TEKEITOEY. 

C'raic,  J.  August  11th.  1911. 

TRIAL. 

JOHNSTON  v.  CANADIAN  KLONDIKE  MINING  CO. 

Principal  and  Agent — Purchasing  Agent  —  Purchase  of 
Machinery  on  Agent's  Credit  —  Scope  of  Authority  — 
Panfinent  by  Agent  of  Part  of  Price — Contract — Coni- 
tnission  —  Rate  of  —  Delay  in  Payment — Interest  as 
Damages — Rate  of  Interest  —  Banh  Charges  and  other 
Disbursements, 

In  Juuo.  1910.  the  plaintiflf  was  emi>loyed  by  the  defendants  as 
their  agent  to  purchase,  upon  his  own  credit,  but  for  them,  an  ele^ 
trie  travelling  crane,  in  the  United  States  of  America.  The  plaintm 
made  the  purchase,  upon  certain  terms,  and  the  defendants  agreed 
to  the  terms  and  paid  over  to  the  plaintiff,  for  transmission  by  him 
to  the  vendors,  one-third  of  the  price.  The  crane  was  delivered  at 
Seattle,  ready  for  shipment,  when  the  vendors  demanded  the  other 
two-thirds  before  delivery  of  the  bill  of  lading.  The  plaintiflf  asked 
the  defendants  for  this  sum,  but  they  did  not  send  it,  and  the  plaintiflf 
paid  it  out  of  his  own  funds.  The  goods  arrived  at  Dawson,  where 
the  defendants  carried  on  business,  on  the  3rd  October,  1910.  There 
was  a  great  deal  of  correspondence,  the  plaintiff  asking  for  a  refund 
of  the  moneys  he  had  paid,  interest,  commission,  disbursements,  etc., 
and  the  defendants  objecting  to  some  of  the  items  of  the  plaintiff's 
account.  This  action  was  brought  to  recover  the  amount  claimed 
by  the  plaintiff.  The  defendants  paid  into  Court  a  sum  sufficient  to 
cover  what  the  plaintiff  had  paid  for  the  crane  and  a  commission  of 
2^  per  cent,  on  the  purchase-price,  but  no  more : — 

Held,  upon  the  evidence,  that  the  plaintiff  was  entitled  to  2^t  per 
cent  commission  only ;  that  was  the  rate  at  which  his  claim  was  at 
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lint  made;  and  he  cbauged  it  to  10  per  cent,  shortly  before  action 
because  be  felt  that  be  had  extra  trouble  for  which  he  should  be  com- 
pensated. 

2.  That  it  was  within  the  scope  of  the  plaintiff's  authority  to 
advance  bis  own  money  for  the  purchase  of  the  crane;  and,  at  all 
events,  bis  acts  had  been  impliedly  ratified. 

3.  That  the  plaintiff  was  entitled  to  interest  as  damai^es  for 
the  delay  in  payment,  but  not  at  the  rate  of  12  per  cent,  upon  which 
his  demand  was  based,  and  which  he  paid  a  bank  for  the  money 
he  used  for  the  defendants'  benefit,  but  at  the  legal  rate  of  5  per  cent. 

6.  That  the  plaintiff  was  entitled  to  recover  moneys  paid  for 
bank  charges  for  remittance  or  exchange,  and  other  disbursements, 
indading  one  telegram,  freight  charges,  etc. 

Action  for  moneys  paid  by  the  plaintiff  for  the  defend- 
ants and  for  interest,  agent's  commission,  disbursements. 
etc, 

C.  W.  C.  Tabor,  for  the  plaintiff. 
J.  P.  Smith,  for  the  defendants. 

Craig,  J.: — The  plaintiff,  in  June,  1910,  was  employed 
by  the  defendants  as  their  agent  to  purchase,  upon  the 
plaintiff's  credit,  for  the  defendants,  an  electric-  travelling 
crane,  in  the  United  States  of  America.     The  order  was 
partly  verbal,  partly  written.     The  specifications  were  in 
writing,  admitted  to  be  from  the  defendants,  and  at  the 
foot  of  the  specifications  were  the  words  "  Quote  price  and 
quickest  delivery.''     T'pon  this  the  plaintiff  wired  to  the 
Brown  Hoisting  and  Conveying  Machine  Company  of  Cleve- 
land, Ohio,  the  specifications,  and  received  their  reply  giv- 
ing price  and  particulars  and  stating  terms  of  payment, 
the  terms  being  one-third  cash  on  the  order,  and  the  bal- 
ance at  port  of  export,  which  was  Seattle,  U.S.     To  these 
terms  the  defendants  acceded,  and  paid  over  to  the  plaintiff 
for  transmission  by  him,  $1,209,-  being  one-third  of  the 
price  at  the  factory,  and  the  hoisting  company  proceeded 
with  the  manufacture  of  the  crane.     The  crane  was  de- 
livered at  Seattle,  ready  for  shipment,  when  the  Brown 
Hoisting  Company  demanded  the  other  two-thirds  before 
delivery  of  the  bill  of  lading.    The  plaintiff  asked  for  this 
sum,  but  the  manager  of  the  defendant  company  said  he 
would  not  pay  the  balance  until  the  goods  were  delivered, 
giving  as  his  reason  that  he  had  had  goods  held  up  previ- 
ously on  other  consignments,  but  not  from  the  same  people. 
too  long,  while  his  money  was  lying  in  their  hands,  and 
would  not  on  this  occasion  pay  until  delivery  in  Dawson. 
Why  he  assumed  this  attitude  does  not  appear,  because  the 
terms   of  the   contract  with   the   manufacturing  company 
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were  absolutely  dear.     Some  conflict  arises  here  between 
the  plaintifl!  and  the  defendants'  manager  as  to  what  was 
actually  said,  but  the  variation  is  not  important,  it  seems 
to  me — Mr.  Boyle,  the  manager  for  the  defendant  company, 
sayin^^  he  would  rather  lose  the  $1,200  already  paid  than 
advance  the  balance  until  delivery  of  the  goods.     Johnston 
denies  having  heard  this,  but  it  only  goes  to  this  extent^  to 
emphasise  the  fact  that  the  defendant  company  would  not 
pay  until  delivery.     There  was  no  repudiation  of  the  con- 
tract nor  any  order  to  the  agent  not  to  secure  delivery. 
The  order  was  for  quick  delivery.     The  plaintiff  thereupon 
advanced  the  money  himself,  sending  on  the  draft  or  money 
to  the  transfer  company  who  had  charge  of  the  shipment. 
The  goods  arrived  on  the  3rd  October,  and  on  the  4th  the 
plaintiff  notified  the  defendant  company  of  the  arrival  of 
the  goods  here,  to  which  he  had  a  telephone  reply  saying 
that  Afr.  Boyle  would  give  his  attention  to  the  matter.    In 
the  letter  of  notice,  the  plaintiff  notified  the  defendant 
company  of  the  payments  made.     Nothing  was  done  by  the 
defendant  company,  and  again  the  plaintiff  wrote  on  the 
7th  October  complaining  of  the  delay  of  the  defendants  in 
accepting  delivery  and  paying  the  drafts.     To  that  he  re- 
(•(Mvod  no  reply.     On  the  22nd  October,  he  billed  the  de- 
fondants  again,  charging  for  disbursements  for  telegrams, 
commission,    exchange,    and    interest    on    overdraft.     This 
interest  on  overdraft  was  money  which  he  had  paid  to  the 
hank  for  advances  at  the  rate  of  12  per  cent,  per  annum. 
To  this  demand  he  also  received  no  reply.     Again  on  the 
31st  October  he  billed  them,  again  receiving  no  reply.     On 
the  30th  November,  he  sent  another  bill  and  received  no 
I'cply.    Again,  on  the  31st  December,  he  billed  them  with 
the  interest  on  overdraft;  and  on  the  3rd  January  of  this 
year  a  bill  was  sent,  nnd  no  acknowledgement  received.    The 
plaintiff  again  wrote  to  the  defendants  on  the  11th  January, 
tolling  them  that  he  was  very  much  pressed  for  money, 
and  that  the  bank  was  pressing  him  to  close  up  the  account. 
Still  no  reply.     On  the  28th  January,  he  received  a  letter 
from  the  defendants'  general  manager  acknowledging:   the 
recc'pt  of  the  letter  of  the  11th  and  further  saying:  **  We 
are  expecting  a  communication  from  our  head  office  -within 
llie  next  few  days  which  will  determine  the  matter.       As 
soon  as  received  will  communicate  with  you."     In  explana- 
tion of  what  this  letter  meant,  the  manager  said  that   tlic 
communication    from    the   head    office    related    entirolv     tr 
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negotiations  going  on  with  the  Government  l)y  which  they 
hoped  to  obta'n  an  entry  of  the  goods  free  of  duty  or  a 
decreased  duty  on  the  goods  as  mining  machinery.  Bills 
were  sent  also  on  the  31st  January  and  28th  February,  to 
which  no  replies  were  received.  On  the  7th  March,  a 
letter  was  written  to  the  defendants  making  a  strong  de- 
mand, and  on  the  9th  March,  a  letter  was  received  from 
the  defendants'  manager  acknowledging  the  receipt  and 
saying  that  they  had  not  had  word  from  the  head  office  yet, 
and  further  stating  this :  "  However,  if  you  find  that  you 
cannot  let  the  matter  stand  until  we  get  final  instructions, 
we  would  be  willing  to  accept  a  thirty  day  draft  for  the 
amount  due  yon,  as  we  are  sure  to  have  our  instructions  be- 
fore that  time.''  Upon  this  the  plaintiff  made  a  draft  on 
the  defendants  for  the  amount  which  he  claimed,  which 
draft  was  not  accepted.  He  tJien,  through  his  solicitor,  sent 
;i  detailed  statement  of  cla'm,  claiming  for  the  amount  paid 
for  purchase-price  of  machinery,  telegrams,  exchange  on 
draft,  commission  at  21/2  per  cent,  of  the  purchase-price, 
and  the  interest  charges  and  freight  charges  on  other  goods, 
making  a  total  claim  of  $3,005.88.  He  had,  he  says,  a 
telephone  conversation  with  the  manager,  Mr.  J.  W.  Boyle, 
who  objected  to  some  of  the  disbursements,  telegrams,  in- 
terest on  overdraft,  etc.,  and  he  then  wrote  a  letter  saying 
that  the  interest  was  not  a  charge  made  by  him,  but  inter- 
<*st  which  he  had  to  pay  the  banker  from  month  to  month 
upon  the  advances  made  to  pay  for  the  machinery.  He  re- 
ceived a  reply  from  the  defendant  company's  manager  dis- 
puting his  authority  to  incur  expense  for  telegrams  and 
cost  of  draft,  and  objecting  to  the  interest.  The  plaintiff 
then  wrote  a  long  letter  on  the  27th  March,  setting  out  his 
position,  asserting  that  his  usual  commission  was  10  per 
<*ent.,  the  company  assuming  all  other  charges,  and  that  he 
had  acted  fairly  in  the  matter  and  expected  fair  treatment, 
and  that  the  charges  were  usual  and  necessary  ones,  and 
that  the  interest  was  caused  by  the  default  of  the  defendant 
company  in  meeting  the  hill  on  the  arrival  of  the  goods. 
Mr.  Boyle  replied  to  this,  still  objecting  to  pay  the  disputed 
items,  but  offering  to  accept  a  thirty  day  draft  for 
$8,780.11  for  undisputed  items,  leaving  the  balance 
to  be  settled  on  the  arrival  of  Mr.  Charles  Boyle 
and  Mr.  Nash,  who,  it  appears,  negotiated  the  original 
contract,  Mr.  Charles  Boyle  being  the  resident  manager,  in 
the  absence  of  Mr.  J.  W.  Boyle,  the  general  manager.     The 
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plaintiff  replied,  making  the  draft  in  pursuance  of  Mr. 
Boyle's  offer  and  for  the  amount  fixed,  namely,  $2,780.11, 
which  draft  was  not  accepted.  A  demand  was  then  made 
in  detail,  as  before,  but  increasing  the  commission  on  the 
purchase  to  the  agent  from  2I/2  P^r  cent,  to  10  per  cent. 
The  amount  was  not  paid.  The  correspondence  produced 
has  all  come  from  the  hands  of  the  defendants,  who  not 
only  held  it  all,  but  also  the  original  letters  from  the  Brown 
Hoist'ng  Company,  the  original. invoices  and  specifications 
and  blue  prints.  During  all  this  correspondence  and  these 
demands,  no  objection  was  made  by  the  defendant  company 
to  the  acts  of  the  agent,  the  only  objection  l)eing  to  some 
of  the  charges,  namely,  interest,  cost  of  exchange,  and  the 
telegrams.  The  defendant  company  paid  into  Court  $2,- 
860.82,  which  they  claimed  to  be  in  full  for  their  indebted- 
ness. This  would  cover  the*  original  cost  of  the  crane — 
$3,627— $225.75  for  the  parts,  and  21/2  per  cent,  on  the  pur- 
chase-price of  $3,627  for  the  crane  and  $225.75  for  the 
parts,  not  allowing  anything  for  interest  on  the  money  and 
refusing  to  pay  for  telegrams  and  the  exchange. 

On  the  question  of  commission  the  facts  are,  that  the 
plaintiff  had  been  acting  as  buying  agent  for  the  defend- 
ants before,  and  had  received  a  letter  from  them  saying  that 
on  certain  transactions,  where  he  would  negotiate  the  entire 
thing  and  handle  the  goods  and  deliver  them  here,  he 
would  be  allowed^  10  per  cent.,  the  plaintiff  replying  that  he 
would  do  business  on  this  commission,  and  that  10  ])er  cent, 
would  be  the  commission  affecting  all  future  transactions 
of  a  like  nature.  To  this  no  reply  was  made  by  the  defend- 
ants; and,  if  the  matter  had  rested  there,  the  question  of 
the  amount  of  the  commiss^on  here  might  have  been  deter- 
mined by  those  two  letters,  upon  the  quantum  meruit,  even 
supposing  it  was  not  held  that  tliose  letters  constituted  any 
contract  to  pay  that  rate  of  comnrssion  on  any  future  trans- 
Actions.  Whether  it  did  apply  or  not  might  be  affected  by 
the  question  of  whether  this  transaction  was  of  a  similar 
nature  to  the  former  ones.  It  did  differ  somewhat,  because 
the  plaintiff  expected  to  have  no  trouble  in  financing  the 
matter  at  all,  but  simply  to  be  the  corresponding  agent  of 
the  defendants.  However  this  may  be,  shortly  after  the 
order  was  given  and  the  matter  of  the  terms  of  the  contract 
with  the  hoisting  company  settled,  the  defendants'  resident 
manager  and  the  plaintiff  met,  and  thereupon  the  plaintiff 
voluntarily  offered,  as  he  says,  considering  the  little  trouble 
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he  would  have  and  the  largeness  of  the  order,  to  take  21^ 
per  cent.,  and  he  did  bill  the  defendants  with  this  charge 
repeatedly  after  the  work  was  entirely  completed  and  his 
trouble  for  handling  the  matter  over,  except  in  so  far  as  he 
had  trouble  in  meeting  the  interest  on  the  overdraft.  I 
think  the  plaintiff  is  bound  by  his  own  estimate  of  the 
quantum.  I  do  not  think  that  I  can  hold  that  the  previous 
letters  relating  to  previous  transactions  constituted  a  con- 
tract on  the  part  of  the  defendant  company  to  pay  10  per 
cent,  on  all  future  transactions,  without  more  specific  proof 
than  I  have  that  this  transaction  was  of  the  same  nature 
as  the  former  ones.  The  plaintiff  says  he  changed  from 
2VL»  to  10  per  cent,  shortly  before  suit,  because  he  felt  that 
he  had  had  extra  trouble  which  he  should  be  compensated 
for.  I  am  against  him  on  the  quantum.  I  think  he  has 
fixed  that  himself,  as  I  have  already  said. 

It  was  argued  by  the  defendant  company  that  there  was 
a  repudiation  of  the  agent's  authority  to  go  on  with  the 
deal  when  the  plaintiff  demanded  the  money  he  advanced 
upon  the  final  payment  to  the  selling  company.  It  certainly 
was  expected,  I  think,  that  the  defendant  company  would 
advance  those  moneys,  although  nothing  was  said  about 
that.  The  bargain  was  that  the  goods  should  be  bought 
upon  the  credit  of  the  plaintiff.  Now,  if  the  plaintiff  had 
advanced  his  own  money  in  both  instances,  as  he  did  in  the 
latter  one,  what  would  be  his  position  ?  I  think,  under  the 
authority  which  he  had,  he  would  have  been  justified  in  pay- 
iug  out  his  own  money,  as  the  goods  were  bought  on  his 
credit,  in  his  name,  and  his  principals  were  entirely  undis- 
closed and  imknown  to  the  vendors — see  31  Cyc.  1349. 
There  was  nothing  done  by  the  agent  which  prejudiced  h'S 
principal  in  any  manner.  He  was  simply  carrying  out  with 
the  vendors  the  exact  terms  of  the  contract  agreed  to  by 
the  defendants.  There  wishes  were  acceded  to  in  every 
respect,  in  that  the  delivery  was  as  prompt  as  it  could  be. 
The  defendants  paid  for  the  telegrams  up  to  the  time  when 
the  demand  was  made  for  the  final  payment,  and  they  say 
there  was  no  need  for  telegrams  further  under  the  circum- 
stances. It  must  also  be  borne  in  mind  that  the  plaintiff 
was  personally  responsible  to  the  vendors,  he  having  given 
the  order  and  being  liable  to  damages.  It  was  argued  that 
the  $1,200  already  paid  to  the  vendors  as  the  first  payment 
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would  have  been  sufficient  to  cover  any  damages  which 
might  have  accrued,  and  would  have  indemnified  the  plain- 
tiff sufficiently  against  the  vendors  if  any  action  had  been 
brought.  This  is  not  shewn  to  be  so,  and  I  do  not  think 
it  matters.  I  think  the  agent  was  justified  in  carrying  out 
his  original  instructions  to  purchase  and  deliver;  and,  if  he 
saw  fit  to  advance  his  own  money,  that  is  a  thing  which  he 
might  very  well  have  done,  and  I  think  was  within  the 
scope  of  his  authority.  "Upon  the  question  of  the  scope  of 
the  plaintiff's  authority  I  would  refer  to  Wright  on  Prin- 
cipal and  Agent,  pp.  91  et  seq.  and  104  and  105  et  seq. 
Whether  or  not  the  agent  had  authority  to  advance  this 
money,  I  think  his  acts  have  been  ratified,  if  not  expressly, 
then  by  implication.  All  the  correspondence  relating  to 
the  contract,  original  invoices,  and  specifications,  remained 
in  the  hands  of  the  defendants,  and  were  not  returned  after 
the  defendants  say  they  repudiated  the  contract.  They 
continued  to  negotiate  with  the  Government  for  the  release 
of  these  goods  from  the  customs,  or  at  least  to  have  the 
duty  modified.  They  corresponded  with  the  plaintiff,  ad- 
mitting his  claim  in  the  main  part,  but  denying  it  as  to 
some  minor  items.  They  agreed  to  accept  a. draft,  and  re- 
tained all  the  correspondence;  and  no  repudiation  of  the 
contract  or  of  the  agent's  authority  to  do  what  he  did  was 
ever  made  until  the  trial.  I  think  they  adopted  his  acta, 
and  that  the  declaration  of  the  defendant  company's  man- 
ager that  he  would  not  pay  until  the  delivery  of  the  goods 
did  not  amount  to  a  repudiation  of  the  contract  at  all,  but 
was  an  unwarranted  variance  by  him  of  the  original  powers 
given  to  his  agent,  who  had  already  acted  upon  the  auth- 
ority given  to  him  in  the  fullest  manner.  Whether  the 
acts  of  an  agent  are  ratified  or  not  depends  entirely  on  the 
circumstances  of  each  individual  contract,  and  I  think  all- 
the  circumstances  surrounding  this  matter  would  indicate 
a  ratification  of  or  acquiescence  in  the  acts  of  the  agent. 
If  there  is  not  express  ratification,  it  is  implied  from  the 
acts  and  conduct  of  the  principal,  and  I  think  his  acts  tend 
to  shew  an  intention  on  the  part  of  the  principal  to  ratify 
the  acts  of  the  agent,  and  that  his  conduct  is  inconsistent 
with  any  other  intention — see  31  Cyc.  1264. 

As  to  the  question  of  interest,  I  think  the  plaintiff  is 
entitled  to  some  interest  as  damages  for  the  vexatious  delay 
in  not  paying  him  promptly.  I  can  find  no  authority  to 
justify  me  in  allowing  him  12  per  cent.,  which  he  demands. 
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This  is  a  usurious  rate  of  interest,  it  might  be  said,  being 
more  than  the  bank  i&  by  the  Banking  Act  allowed  to 
charge,  being  7  per  cent,  more  than  the  legal  rate  allowed 
on  overdue  accounts.  I  am  in  doubt  as  to  whether  I  should 
allow  h'm  the  ordinary  bank  rate  of  discount,  which  would 
be  7  per  cent.  There  was  no  authority  to  negotiate  for 
the  money  in  the  bank;  but  I  think  I  am  quite  justified  in 
allowing  him  the  legal  rate  of  interest  at  5  per  cent.  I 
regret  that  I  cannot  even  allow  him  the  7  or  the  13  per 
cent.,  which  is  the  rate  he  undoubtedly  paid,  and  which  is 
the  current  rate  charged  by  the  bank,  although  not  the 
current  rate  established  by  law;  and  upon  this  point  I 
would  quote  Mayne  on  Damages,  p.  171,  where  it  is  laid 
down  as  a  general  rule  that,  ^^  although  interest  be  not  due 
ex  contractu,  a  party  may  be  entitled  to  damages  in  the 
form  of  interest  where  there  has  been  a  long  delay  under 
vexatious  and  oppressive  circumstances  in  the  payment  of 
what  is  due  under  a  contract.^'  The  defendants  here  might 
have  had  possession  of  the  property  on  the  4th  October. 
The  plaintiff  had  done  all  that  was  required  of  him  to  do, 
and  was  prompt  in  his  action.  At  any  rate  on  that  day  he 
should  have  been  paid,  and  I  will  allow  him  interest  at  5 
per  cent,  from  that  date  imtil  now. 

I  think  that  the  bank  charges  for  remittance  are  reason- 
able and  necessary  charges,  that  is,  the  $2^4  exchange  on 
drafts.  The  charges  for  telegrams  are  not  proven.  I 
think  one  was  necessary,  which  will  be  allowed  at  $4.25. 
The  telegrams  charged  on  the  22nd,  24th,  and  2'7th  August, 
and  3rd  September,  are  not  produced  and  proven.  There 
is  no  dispute  as  to  the  amounts  paid  on  the  original  pur- 
chase, namely,  $1,209  and  $26.43.  The  freight  charge  in 
the  statement  of  claim  is  also  undisputed,  and  the  drayage 
charges  and  the  wharfage  charges  and  other  necessary  im- 
portation charges. 

Upon  this  basis  the  judgment  will  be  made  up,  with  the 
fo-ts  of  the  action. 
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YUKON  TEBRITORY. 

August  26th,  1911. 

territorial  court  en  banc. 

SMITH  V.  YUKON  GOLD  CO. 

Mines  and  Minerals  —  Grants  of  Mining  Rights  —  Quartz 
Mineral  Claim — Land  Covered  by  Previously  Located 
Placer  Mining  Claims — Priority — Quartz  Regulations  ^- 
Placer  Mining  Act 

The  judgment  of  Macaulat,  J.,  nnte  8,  was  affirmed  on  appeal. 

Appeal  by  the  plaintiff  from  the  judgment  of  Mac- 
AiLAY,  J.,  ante  8. 

The  appeal  was  heard  hy  Dugas  and  Craig,  JJ. 
C.  W.  C.  Tahor,  for  the  plaintiff. 
J.  P.  Smith,  for  the  defendants. 

Dugas,  J.: — The  facts  are  as  stated,  by  the  learned 
trial  Judge  in  his  judgment.  They  can  he  summarised  in 
two  words.  The  defendant  company  were  owners  of  several 
adjoining  placer  mining  claims  on  Bonanza  creek  and  trail 
Gulch  since  190G.  In  1907,  or  about  one  year  after,  the 
plaintiff  staked  a  m'neral  claim,  the  "  Isabelle  Bruce,'* 
covering  several  of  those  placer  claims. 

By  sec.  11  of  the  Quartz  Begulat'ons  it  would  at  first 
appear  that  the  plaintiff  had  no  right  to  locate  over  land 
so  occupied  for  mining  purpoJ^cs,  but,  reading  this  section 
further,  it  seems  that  it  is  taken  for  granted  that  in  some 
instances  an  entry  can  be  made,  provided  that  compensation 
is  assured  to  the  first  owners  or  occupants. 

It  is  difficult  to  understand  the  exact  meaning  of  sec.  11, 
and  the  difficulty  becomes  greater  when  sees.  54,  55,  and 
50  are  referred  to.  By  those  sections  we  see  that  the  Crown 
grants  of  a  quartz  or  mineral  claim  may  be  of  three  dif- 
ferent characters,  which  consist,  by  sec.  54,  in  transferring 
any  passing  the  surface  right  and  the  right  to  all  minerals 
when  the  ela'ms  cover  vacant  Dominion  lands;  by  sec.  55, 
where  the  surface  rights  have  been  disposed  of,  but  the 
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right  to  enter,  prospect,  and  mine  all  minerals  has  been 
reserved  to  the  Crown,  in  passing,  to  the  grantee  all  min- 
erals but  not  the  surface  rights;  whilst,  by  sec.  56,  such  a 
grant  of  a  claim  located  on.  land  lawfully  occupied 
under  a  timber  lease  shall  convey  the  surface  and  minerals 
therein,  but  not  the  timber.  Nothing  is  said  as  to  the 
Burface  when  the  land  is  occupied  for  placer  mining  pur- 
poses, but,  by  paragraph  (h)  of  sec.  2  of  the  Placer  Mining 
Act,  there  is  no  doubt  that  now  all  the  surface  or  the  soil 
above  solid  rock  can  be  removed ;  and,  if  a  grant  is  given  in 
such  circumstances  as  those  under  which  the  plaintiff  is 
claiming,  it  must  be  subject  to  the  rights  secured  by  this 
paragraph  (h). 

In  reading  the  above  provisions  of  the  law  concerning 
placer  mines  and  the  quartz  regulations,  it  seems  that  the 
interpretation  which  should  be  given  to  sec.  11  is,  that,  if 
no  reserve  is  made  in  grants  of  placer  mines,  then  no  third 
party  has  any  right  to  interfere  in  the  possession  of  the 
owner;  and  that,  therefore,  the  last  part  of  this  section 
would  not  apply  to  such  a  case,  whilst,  if  there  is  such  a 
reserve,  then  the  entering  upon  such  placer  claims  for 
mining  purposes  or  otherwise  shall  be  subject  to  the  pro- 
viso which  orders  compensation  to  be  paid.  I  cannot  see 
what  other  interpretation  can  be  given  to  this  sec.  11. 

The  plaintiff  pretends  that,  having  so  staked  a  quartz 
v'laim,  he  has  thereby  destroyed  the  rights  of  the  defendants 
previously  existing  in  their  favour  to  deposit  or  throw  earth, 
clay,  stones,  water,  or  any  other  material,  upon  the  placer 
claims  so  covered  by  his  quartz  claim,  in  working  the  same, 
though  they  all  belong  to  the  defendants. 

By  referring  to  sec.  75  of  the  Placer  Min'ng  Act,  I  can- 
not see  but  that  the  plaintiff  is  entirely  wrong  in  his  pre- 
tensions. This  particular  provision  shews  clearly  that  such 
deposits,  or  damage,  or  injury,  are  forbidden  upon  adjoin- 
ing properties  of  other  parties  only,  as  the  same  section  at 
the  same  time  absolutely  establishes  the  right  of  any  placer 
olaim  owner  (and  thereby  of  the  defendants),  to  make 
deposits  upon,  damage,  or  injure  whatever  placer  mining 
claims  they  may  have.  No  other  interpretation  can  be 
drawn  from  the  words  of  the  section,  which  says :  "  Except 
as  hereinafter  provided,  no  person  mining  upon  any  claim 
shal  cause  damage  or  injury  to  the  holder  of  any  claim 
other  than  his  own.^'  Therefore,  upon  his  own  he  can 
commit  the  damage  or  injury  referred  to  in  the  :iection,  by 
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throwing  earth,  clay,  stones,  or  other  material  thereon,  or 
by  causing  or  allowing  water,  which  may  be  pumped  or 
bailed,  or  may  flow  from  his  own  claim,  to  flow  into  or  upon 
such  other  claim.  And  this  is  exactly  what  the  plaintiff 
tries  to  prevent  the  defendant  from  doing.  When  he  staked 
his  quartz  mineral  claim  he  knew  to  what  he  was  exposed 
under  the  law,  being  a  subsequent  locator,  and  he  has  to 
submit  to  it.  It  may  be  further  said  that,  although  he  may 
be  exposed  to  some  inconvenience,  should  he  really  have  a 
quartz  claim  in  the  "  Isabelle  Bruce,^^-  yet  any  one  who 
understands  or  who  knows  about  quartz  mining  cannot  en- 
tertain for  a  moment  the  idea  that  he  is  suffering  or  will 
Buflfer  from  the  workings  of  the  defendants  to  the  extent 
which  he  mentions. 

Quartz  claims  are  worked  by  shafts  generally;  and,  even 
if  he  had  to  dig  a  hole  of  a  few  feet  through  the  deposits 
made  by  the  defendants,  it  would  probably  be  at  very  lim- 
ited expense. 

"  This  right  of  depositing  tailings  for  the  benefit  of  other 
placer  claims  is  so  well  recognised  by  the  Yukon  Placer 
Mining  Act,  that,  by  sub-sec.  2  of  sec.  75,  the  owner  of  the 
adjoining  claim,  which  has  had  at  least  5  years'  standing, 
may  be  forced  to  allow  subh  deposits  to  be  made  on  his  own 
claim,  on  receiving  compensation. 

I  will  add  that,,  if  the  pretensions  of  the  plaintiflf  were 
sustained,  it  would  be  a  great  check  to  the  development 
of  the  placer  mines  of  this  country,  as  one  would  have  only 
to  do  as  the  plaintiff  has  done,  and  stake  a  mineral  claim 
covering  several  placer  claims,  and  afterwards  try  to  stop 
the  workings  on  these  placer  claims  unless  compensation 
made  by  way  of  damage — whether  the  quartz  claim  has  or 
has  not  value.  Such  a  state  of  things  would  give  too  much 
chance  to  those  prowlers  who  are  known  to  exist  in  this 
Territory,  and  who  have  constantly  their  eyes  open  with  a 
view  of  easily  obtaining  money  from  bona  fide  miners  by 
interfering  in  their  possession,  disturbing  them'  in  their 
work,  and  threatening  with  legal  pursuits,  where,  generally, 
they  have  not  much  to  lose. 

In  the  present  case  I  believe  that,  whatever  good  faith 
may  be  allowed  to  the  plaintiff,  he  is  wrong  in  his  preten- 
sions; and  I  am  of  the  opinion,  for  the  reasons  above  stated, 
and  those  contained  in  the  judgment  of  the  learned  trial 
Judge,  that  this  appeal  should  be  dismissed  with  costs.  . 
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Oraig,  J. : — I  think  this  appeal  should  be  dismissed,  for 
the  reasons  given  by  the  learned  trial  Judge  and  other 
reasons.  If  any  doubt  remained  as  to  the  right  of  the 
placer  miner  to  turn  up  the  entire  surface  of  the  soil,  I 
think  that  doubt  has  been  absolutely  removed  by  the  inter- 
pretation clause  of  the  Placer  Mining  Act,  sub-sec.  (h)  of 
sec.  2.  I  also  think  that  sec.  19  of  the  Act  is  a  most  im- 
portant one  to  be  considered  in  this  connection,  that  section 
being  as  follows:  "The  surface  rights  to  any  claim  shall 
not  be  granted  to  any  person  other  than  the  owner  of  the 
claim  until  the  owner  is  given  an  opportunity  of  acquiring 
the  said  rights  by  notice  in  writing  from  the  Crown  Timber 
and  Land  Agent,  served  personally  on  the  said  owner  or  his 
agent."  If  the  staker  of  a  quartz  claim  acquires  the  sur- 
face rights  which,  it  is  argued,  he  does  acquire  under  his 
quartz  staking,  then  undoubtedly  this  section  is  applicable 
to  him,  because  it  is  contended  that  in  the  broadest  sense 
he  is  the  owner  of  the  surface.  No  evidence  is  adduced  to 
shew  that  the  plaintiff  has  brought  himself  within  the  pro- 
visions of  this  section  to  entitle  him  to  the  surface  of 
placer  mining  grants  lawfully  occupied  before  his  staking. 
He  staked  after  the  Placer  Mining  Act  grant,  and,  of 
course,  took  his  grant  subject  to  all  the  powers,  privileges, 
and  rights  given  under  the  Placer  Mining  Act  to  the  holder 
of  placer  mining  claims. 

Then,  again,  sec.  75,  I  think,  is  conclusive,  as  to  the 
right  of  placer  mining  owners  to  dump  on  their  own  claims. 
Of  course,  many  interesting  questions  were  raised  as  to 
how  far  the  rights  of  placer  mining  claims  extended 
against  quartz  miners  wishing  to  locate  over  them;  but  I 
think  those  questions  are  more  academic  than  practical  on 
this  issue,  and  I  see  no  need  to  determine  them  now.  The 
Act  might  be  clearer  in  its  phraseology,  and  it  leaves  some 
doubts  as  to  whether  a  quartz  claim  can  be  staked  over  a 
placer  claim  lawfully  occupied  at  the  time,  and  whether  it 
may  be  considered  as  vacant  for  the  purpose  of  quartz 
staking,  although  occupied  for  the  purpose  of  placer  min- 
ing. As  I  have  already  said,  I  shall  not  consider  these 
questions  now,  but  concur  with  my  brother  Dugas  in  dis- 
missing the  appeal  with  costs. 
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BBITISH  COLUXBLL 

September  28th,  1911. 

COUBT  OP  APPEAL. 

REX  V.  FERGUSON. 
Criminal  Law — Certiorari — Recognizance — Practice, 

Rale  36  of  the  Grown  Office  Rules  does  not  require  that  the 
defendant  should  enter  into  a  recognizance  before  applying  for  a  writ 
of  certiorari.  The  recognizance  is  to  be  given  after  the  writ  has  been 
ordered  to  issue,  for  the  prosecution  of  it. 

Order  of  Mobbison,  J.,  reversed. 

Appeal  by  the  defendant  from  an  order  made  by 
Morrison,  J.,  on  an  application  for  a  writ  of  certiorari. 
On  the  application,  counsel  for  the  Crown  took  the  pre- 
liminary objection  that  the  recognizance  required  by  the 
Crown  Office  Rules  had  not  been  entered  into;  and  Mor- 
rison, J.,  upheld  the  objection  and  dismissed  the  applica- 
tion.    The  accused  appealed. 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  Irving, 
Martin,  and  Galliher,  JJ.A. 

Fulton,  K.C.,  for  the  defendant.  The  preliminary  ob- 
jection on  which  the  application  was  dismissed  was  pre- 
mature. It  was  taken  under  Rule  36  of  the  Crown  Office 
Rules,  which  provides  that  no  writ  of  certiorari  shall  be  al- 
lowed unless  the  party  prosecuting  such  certiorari  shall, 
before  the  allowance  thereof,  enter  into  a  recognizance, 
etc.  This  recognizance  could  not  be  granted  in  the  pre- 
sent case,  as  no  vrr'it  of  certiorari  had  been  granted:  it  was 
merely  being  applied  for. 

Maclean,  K.C.,  for  the  Crown.  It  has  always  been  the 
practice  to  get  the  recognizance. 

Per  Curiam: — The  appeal  should  be  allowed.  No 
matter  what  the  local  practice  may  be,  or  may  have  been, 
an  accused  person  has  the  undoubted  right  to  have  his  case 
tried  and  dealt  with  according  to  the  strict  law  and  the 
reported  decisions  thereon. 
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SASKATCHEWAH. 

Maclean,  Dist.Ct.J.  September  23rd,  1911. 

district  court  of  battleford. 

Re  ANDERSON  AND  BISSONNETT. 

Master  and  Servant  —  Wages  —  Summary  Order  under 
Masters  and  Servants  Act — Breach  of  Contract  by  Ser- 
vant— Procedure  under  Act. 

Under  the  Masters  and  Servants  Act,  the  servant  cannot  obtain 
from  a  Justice  of  the  Peace  a  summary  order  for  payment  by  the 
master  of  wa^es  that  may  be  due  to  him,  if  he  has  not  performed  his 
part  of  the  agreement;  and  where  it  was  found  that  the  servant  had 
broken  his  contract,  withbut  lawful  excuse,  by  leaving  his  master's 
employment  before  the  period  of  hiring  had  expired,  he  was  held,  not 
entitled,  upon  a  summary  complaint  under  the  Act,  to  an  order  for  the 
wages  he  had  earned  during  the  period  he  had  served. 

Merriit  v.  Rossitter,  Man.  Rep.  temp.  Wood  3,  specially  re- 
ferred to. 

Appeal  by  George  A.  Anderson  from  an  order  or  convic- 
tion of  Hugh  Maher,  a  Justice  of  the  Peace,  under  the 
Masters  and  Servants  Act,  whereby  the  appellant,  the 
master,  was  ordered  to  pay  to  Joseph  P.  Bissonnett,  the  ser- 
vant, the  sum  of  $55.75,  being  a  part  of  two  months'  wages 
claimed  by  Bissonnett,  and  costs. 

Donald  Keith,  for  the  appellant. 
A.  M.  Panton,  for  the  respondent. 

Maclean,  Dist.Ct.J.  : — The  respondent  agreed  to  work 
for  the  appellant  on  his  farm  and  also  on  his  ploughing 
outfit,  and  was  hired  for  that  purpose  on  the  16th  April, 
1911,  his  wages  to  be  $40  per  month.  The  respondent,  in 
h's  evidence,  says:  "I  engaged  with  Mr.  Anderson  (the 
appellant)  until  the  freeze-up.''  He  started  work  on  the 
17th  April  and  left  the  appellant^s  employ  on  the  22nd 
June.  The  respondent  also  says  that  a  part  of  the  agree- 
ment of  hiring  was,  that  he  "could  quit  work  when  he 
wished.*'  This  the  appellant  positively  denies,  and  says: 
**I  remember  I  did  not  make  that .  agreement  with  Bis- 
sonnett as  to  leaving  before  freeze-up.'^  The  respondent 
gave  as  a  reason  for  leaving  the  appellant's  employment 
that  he  was  poorly  and  insufficiently  fed,  but  he  also  says 
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that  he  did  not  complain  to  the  appellant.  He  says  that 
breakfast  and  dinner  were  all  right,  but  he  found  the  food 
at  supper  poor  and  not  sufficient  for  proper  sustenance.  I 
cannot  regard  this  as  a  satisfactory  reason  for  the  respon- 
dent quitting  his  work.  He  surely,  if  dissatisfied,  would 
have  complained  to  his  employer,  but  he  simply  gives  a  few 
days*  notice  to  Mrs.  Anderson,  and,  without  saying  anything 
to  Mr.  Anderson,  leaves  and  makes  no  complaint.  I  do 
not  accept  his  version  of  the  agreement  that  he  could  leave 
when  he  wished.  The  appellant  denies  any  such  condition, 
and  to  me  it  appears  most  unlikely  that  any  employer 
would,  when  he  hired  a  man  for  a  season's  work,  agree  to 
such  an  unusual  privilege.  In  view  of  the  appellant's 
positive  denial,  I  do  not  believe  that  there  was  any  such 
understanding,  and  I  so  find. 

The  respondent,  as  the  result  of  the  above  findings, 
broke  his  contract,  and,  had  be  brought  his  action  under 
the  Judicature  Act,  the  appellant  could  counterclaim  for 
damages,  if  any,  for  such  breach  of  contract.  Can  the  re- 
spondent recover  the  wages  which,  imder  the  case  of 
Taylor  v.  Kinsey,  4  Terr.  L.  R.  178,  he  may  have  earned 
and  been  entitled  to,  by  the  procedure  he  has  taken, 
namely,  laying  a  complaint  under  the  Act  respecting 
Masters  and  Servants? 

Section  3  of  the  said  Act  reads  as  follows :  ''Any  Justice, 
upon  oath  of  any  employee,  servant,  or  labourer  complain- 
ing against  his  master  or  employer  concerning  any  non- 
payment of  wages  (not  exceeding,  exclusive  of  costs,  the 
sum  of  $100,  the  same  having  been  first  demanded),  ill- 
usage,  or  improper  dismissal  by  such  master  or  employer, 
may  summon  the  master  or  employer  to  appear  before  him, 
at  a  reasonable  time,  to  be  stated  in  the  summons,  and  the 
Justice  shall  examine  into  the  matter  of  the  complaint, 
whether  the  master  or  employer  appears  or  not;  and,  upon 
due  proof  of  the  cause  of  complaint,  the  Justice  may  dis- 
charge the  employee,  servant,  or  labourer  from  the  service 
or  employment  of  the  master,  and  may  direct  the  payment 
to  him  of  any  wages  found  to  be  due  (not  exceeding,  ex- 
clusive of  costs,  the  sum  of  $100  as  aforesaid),  together 
with  costs  of  prosecution,  the  same  to  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  such  master  or  em- 
ployer/' 

The  procedure  in  this  Act  is  under  the  Summary  Con- 
victions Act,  and  the  Justice  can.  under  sub-sec.  2  of  sec 
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3,  not  only  order  that  the  wages  be  paid  to  the  employee 
but  inflict  a  further  penalty,  namely,  '^  such  further  amount 
as  to  him  may  seem  reasonable,  but  not  exceeding  in  any 
event  four  weeks'  wages  at  the  rate  at  which  he  was  being 
paid  bv  his  master  of  employer  when  improperly  dismissed 
as  aforesaid,  together  with  the  costs  of  prosecution,  the 
same  to  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  such  master  or  employer/'  But  the  servant  or 
employee,  to  be  in  a  position  to  take  such  proceedings  and 
seek  redress  under  the  said  Act,  must  be  able  to  shew  due 
proof  of  his  complaint,  and  be  entitled  to  his  discharge  as 
employee  from  his  master's  service ;  and,  if  he  has  so  acted 
that  he  cannot  justify  his  complaint,  that  is,  in  this  case, 
if  he  has  committed  a  breach  of  contract  and  not  per- 
formed his  part  of  the  agreement,  he  cannot  claim  the  aa- 
Bistanee  of  the  Masters  and  Servants*  Act,- but  he  must 
resort  to  other  proceedings  to  recover  any  wages  that  may 
be  lawfully  due  him.  Were  the  master  or  employer  wrong- 
fully to  dismiss  a  servant  or  treat  a  servant  in  an  improper 
manner,  he  could  not  proceed  under  sec.  1  of  the  said  Act 
and  have  the  servant  punished  for  any  misconduct,  and, 
by  the  same  reasoning,  the  servant  cannot  claim  protection 
under  sec.  3  of  the  Act  unless  he  comes  into  Court  with 
perfectly  clean  hands. 

In  the  case  of  Merritt  v.  Bossitter,  Man.  Hep.  temp. 
Wood  3,  I  read  the  following:  "The  real  intention  of  the 
Acts  giving  Justices  jurisdiction  in  respect  of  the  conduct 
and  treatment  of  persons  between  whom  the  relation  exists 
of  employer  and  employee,  in  whatever  capacity  or  situa- 
tion, was  a  speedy  redress  of  wrongs  on  both  sides,  and  a 
patriarchal  supervision  and  protection  over  and  to.  a  cer- 
tain class,  both  of  employers  of  labour  and  the  employees 
in  the  various  pursuits  of  life,  and,  as  occasion  should  re- 
quire, to  interpose  and  exercise  a  summary  and  speedy 
authority  to  redress  wrongs,  correct  misconduct,  enforce 
proper  treatment,  and  compel  just  obedience;  and,  in  given 
eases,  to  sunder  the  relation  of  employer  and  employee  by 
discharging  from  service  or  loosing  from  engagements  the 
employee  and  directing  the  payment  of  wages  in  arrear. 
It  was  not  intended  to  give  a  Justice  of  the  Peace  jurisdic- 
tion over  the  collection  and  the  enforcing  of  the  payment 
of  money  under  the  name  of  wages  which  was  only  an 
ordinary  money  demand  and  which  might  with  as  much 
speed  and  with  much  less  cost  be  recovered  in  the  County 
Court.'' 
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I  have  carefully  examined  the  case  cited  by  Mr.  Keith, 
Be  Robert  and  Weir,  8  W.  L.  R.  69,  and,  without  making 
any  comment  on  that  decision,  which  may  be  correct,  I  de- 
cide this  appeal  on  the  grounds  above  stated,  and  find  that 
the  respondent,  as  the  result  of  his  oWn  actions,  could  not 
proceed  under  the  Act  respecting  Masters  and  Servants  to 
recover  his  wages. 

The  appeal  will  be  allowed  and  the  conviction  herein 
quashed  with  costs. 


BRITISH  COLUMBIA. 

Morrison,  J.         ,  September  25th,  1911. 

TRIAL. 

FARQUHARSON  v.  CANADIAN  PACIFIC  R.  W.  CO. 

Railway — Sparks  from  Engine — Destruction  of  Property  — 
Origin  of  Fire — Evidence. 

An  action  for  damages  for  the  destruction  of  the  plaintiflTs  pro- 
perty by  fire  alleged  to  have  been  started  by  si^arks  from  an  engine 
of  the  defendants,  was  dismissed,  after  trial  without  a  jury,  the  evi- 
dence leaving  the  origin  of  the  fire  doubtful. 

The  plaintiff  was  engaged  in  the  post  business  near 
Fernie,  B.C.,  and  brought  this  action  to  recover  $1,800  dam- 
ages for  destruction  of  cedar  posts  and  standing  timber  from 
a  fire  alleged  to  have  been  started  by  a  locomotive  of  the 
defendants  on  the  18th  June,  1910.  The  season  was  ex- 
ceedingly dry,  and  on  that  date  one  of  the  plaintiff's 
witnesses,  standing  about  200  yards  from  the  defendants' 
track,  saw  a  small  fire  on  the  opposite  side  of  the  track 
from  where  he  was  standing,  half  an  hour  after  the  loco- 
motive passed,  which,  it  was  alleged  by  the  plaintiff,  set 
this  fire.  The  witness  was  not  able  to  say  whether  this 
fire  was  on  the  right  of  way  or  beyond  it  some  little  dist- 
ance. The  fire  spread  over  an  area  of  four  acres,  burning 
there  till  the  14th  July,  when,  it  was  said  by  the  plaintiff's 
witnesses,  a  wind  arose  which  fanned  the  dead  embers  into 
flames  And  carried  the  fire  across  the  Elk  river,  beyond 
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which  were  the  posts  and  standing  timber  belonging  to  the 
plaintiff  which  were  damaged  thereby. 

The  defendants  shewed  by  evidence  that  their  loco- 
motive was  equipped  with  all  the  latest  appliances  and 
spark-arresters,  in  strict  compliance  with  the  requirements 
of  the  order  of  the  Board  of  Hallway  (^ommissionors.  They 
also  gave  expert  evidence  to  shew^  that,  with  the  appli- 
ances and  spark-arresters  used  if  inspected  before  each  trip, 
no  sparks  capable  of  igniting  could  escape  therefrom,  and  it 
was  proved  that  there  was  such  inspection  on  this  particu- 
lar locomotive. 

The  issue  involved  was  one  of  fact  only,  as  the  plaintiff 
claimed  the  benefit  of  sec.  298  of  the  Dominion  Railway 
Act  and  ch.  50  of  the  British  Columbia  statutes  of  1910, 
sec.  10. 

The  action  was  tried  by  Morrison,  J.,  without  a  jury. 
H.  A.  Maclean,  K-C,  and  A.  I.  Fisher,  for  the  plaintiff. 
M.  A.  Macdonald  and  W.  S.  Tjane,  for  the  defendants. 

Morrison,  J.: — The  season  of  the  year  in  which  the 
plaintiff's  property  was  damaged  was  a  very  dry  one.  There 
was  a  fire  in  the  vicinity  of  the  locality,  from  which,  it  is 
alleged,  the  fire  which  did  the  damage  originated,  for  some 
considerable  time.  I  am  in  doubt  as  to  whether  the  fire 
which  was  seen  by  the  plaintiff's  witnesses  to  leap  across 
the  river  was  a  new  fire  just  previously  started,  and,  if  so, 
whether  it  was  started  by  a  spark  from  the  defendants'  en- 
gine, or  whether  it  was  a  fanning  into  flame  of  the  old  fire, 
the  origin  of  which  is  a  mystery.  In  these  circumstances, 
I  do  not  feel  justified  in  drawing  an  inference  that  the 
fire  causing  the  damage  originated  as  contended  by  the 
plaintiff.  To  do  so  would  be,  on  the  evidence,  the  merest 
guessing. 

I  dismiss  the  action. 
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MANITOBA. 

BoBSON,  J.  October  2'nd,  1911. 

TRIAL. 

EMPIRE  SASH  AND  DOOR  CO.  v.  MARANDA. 

Assignments  and  Preferences  —  Chattel  Mortgage — Assigti^ 
ment  of  Book-debts — Assignment  of  Interest  in  Land  — 
Securities  Given  to  Creditor  —  Preference — Action  by 
other  Creditors  to  Set  aside — Assignments  Act,  sees,  JfO- 
4jf. — ** Insolvent  Circumstances" — "Unable  to  Pay  their 
Debts  in  Full" — Action  Brought  within  60  Vay^ — Void 
Transactions — Security  for  Past  Debt  —  Security  for 
Future  Debt — Security  Valid  in  Part — Pleading — Judg- 
ment— Execution  —  Return  of  Nulla  Bona — Reply  — 
— Departure — Claim  Based  on  Non-compliance  with  Bills 
of  Sale  Act  —  Joinder  of  Causes  of  Action  —  Form  of 
Judgment — Costs. 

The  plainti£f8,  who  were  creditors  of  the  defendants  M.  &  Co.,  a 
trading?  firm,  sued,  on  behalf  of  themselves  and  all  other  creditors,  to 
set  aside,  as  preferential  and  void,  a  chattel  mortgage,  an  as5;ignment 
of  choses  in  action,  and  an  assignment  of  an  interest  in  land,  made 
by  the  defendants  M.  &  Co.  to  the  defendant  L.  as  security  for  M.  & 
Go.'s  indebtedness  to  L.  The  chattel  mortgage  purported  to  be  given 
also  as  security  for  future  indebtedness  to  L.  These  securities  com- 
prised practically  everything  that  M.  &  Co.  had.  There  was  no  as- 
signment by  M.  &  Co.  for  the  general  benefit  of  their  creditors.  The 
action  was  commenced  within  60  days  after  the  transactions  im- 
peached : — 

Held,  upon  the  evidence,  that  M.  &  Co.  were  in  insolvent  circum- 
stances and  unable  to  pay  their  debts  in  full  at  the  time  the  securities 
were  given. 

Definition  of  the  terms  "  in  insolvent  circumstances  "  and  '*  unable 
to  pay  their  debts  in  full,"  and  review  of  the  authorities. 

Held,  also,  that  the  plaintiffs  were  entitled  to  invoke  sees.  40  and 
42  of  the  Assignments  Act;  and,  by  sec.  42,  where  proceedings  are 
commenced  within  60  days  from  the  transaction,  and  there  are  shewn 
insolvent  circumstances  of  the  debtor  and  an  advantage  granted  by 
him  to  a  creditor,  the  transaction,  when  properly  impeached,  is  to  be 
declared  utterly  void  as  against  creditors  prejudiced,  unless  the  trans- 
action falls  within  certain  protected  classes. 

When  an  attacking  assignee  or  creditor  proceeds  within  the  time- 
limit  of  sec.  40  or  sec.  41,  be  gets  the  assistance  of  sec.  42,  and  the 
transaction  attacked  is  deemed  to  be  one  which  has  the  effect  of  giving 
a  creditor  a  preference  within  the  meaning  of  sees.  ^  and  41,  if  there- 
by a  creditor  is  placed  in  a  position  to  realise  payment  of  his  debt 
greater  proportionately  than  could  be  realised  by  unsecured  creditors ; 
and  the  section  excludes  all  question  of  the  intention  or  motive  of  the 
debtor  or  pressure  by  the  creditor  or  the  creditor's  knowledge  of  the 
debtor's  circumstances  or  of  the  effect  of  the  transaction. 
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Held,  therefore,  that  the  transaction,  so  far  as  it  attempted  to 
secure  the  then  existing  debt  of  the  defendant  K,  was  utterly  void  as 
against  the  plaintiffs. 

But  the  chattel  mortgage  contemplated  further  supplies  of  goods 
by  li.  to  M.  &  Co.  to  the  extent  of  $1,500,  and  a  debt  was  incurred 
after  the  securities  were  given: — 

HHd,  that,  under  sec.  44  of  the  Act,  the  security  was  valid  to  the 
extent  of  the  debt.  The  matter  was  to  be  considered  practically  as  if 
there  were  two  different  securities,  one  for  the  past  and  one  for  the 
future  debt. 

Mader  y.  McKinnon,  21  S.  C.  R.  645,  and  Ooulding  y.  Deeming, 
15  O.  R.  201,  specially  referred  to. 

Held^  also,  that  the  allegations  in  the  statement  of  claim  of  a 
judgment  recovered  by  the  plaintiffs  T.  &  M.  against  M.  ^^  Co.  and 
execution  issued  thereon  and  returned  nulla  bona  were  mere  sur- 
plusage, though  the  facts  were  admissible  as  evidence  of  the  debt  to 
T.  &  M.  There  was  no  seizure  under  the  execution,  so  it  did  not  bind 
the  property.  The  title  of  L.  in  respect  of  goods  acquired  by  the 
debtors  subsequently  to  the  mortgage  was  merely  equitable,  but  this 
was  itself  sufficient  as  against  the  execution,  even  had  the  writ  not 
been  returned. 

Held,  also,  that,  as  the  statement  of  claim  was  based  entirely  upon 
the  Assignments  Act,  the  plaintiffs  could  not  in  their  reply  allege  that 
the  chattel  mortgage  was  void  as  against  them  under  the  provisions  of 
the  Bills  of  Sale  Act ;  that  was  a  departure  in  pleading,  and  bad. 

Held,  also,  that  a  simple  contract  creditor  cannot  make  an  attack 
under  the  Bills  of  Sale  Act.  The  action  was  brought  by  all  the 
plaintiffs  jointly,  and  the  reply  set  up  a  ground  of  which  only  the 
plaintiffis  T.  &  M.  could  avail  themselves;  and  it  was  doubtful 
whether  the  two  causes  of  action  could  be  joined,  even  if  they  were 
both  presented  in  the  statement  of  claim. 

Held,  therefore,  that  the  objection  as  to  non-compliance  with  the 
Bills  of  Sale  Act  was  not  before  the  Court. 

And  held,  in  the  result,  that  the  chattel  mortgage  should,  as 
against  the  plaintiffs,  be  declared  void  as  to  L.'s  pre-existing  debt  of 
$8,50(>~-that  is.  as  to  $8,500  of  the  $10,000  nominally  secured ;  that 
the  assignment  of  book-debts,  being  so  expressed  that  it  applied  only 
to  the  past  debt,  should  be  declared  wholly  void  as  agninnt  the  plain- 
tiffs; and  that  the  assignment  of  the  interest  in  land,  being  made,  as 
the  evidence  shewed,  with  the  object  of  further  securing  the  past  debt, 
must  also  be  declared  wholly  void  as  against  the  plaintiffs. 
Apportionment  of  costs. 

Action  to  set  aside  a  chattel  mortgage  and  an  assign- 
ment of  choses  in  action  and  an  assignment  of  an  interest 
in  land. 

E.  L.  Haffner,  for  the  plaintiffs. 

R.  M.  Dennistoun,  K.C.,  and  C.  H.  Locke,  for  the 
defendants. 

SoBSON,  J.: — The  plaintiffs  sue  on  hehalf  of  them- 
Belves  and  all  the  other  creditors  of  the  defendants  Eugenie 
Maranda  and  William  J.  Robinson.  These  defendants 
carried  on  a  business  partnership  of  E.  Maranda  &  Co. 
The  other  defendant,  John  T.  Lepage,  i<^  a  lumber  mer- 
chant. The  plaintiffs  and  defendant  Lepage  were  creditors 
of  Maranda  &  Co. 
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The  plaintiffs  seek  the  setting  aside,  as  a  preference,  by 
the  defendants  Maranda  and  Robinson,  when  insolvent,  of 
a  certain  mortgage  of  chattels  and  an  assignment  of  choses 
in  action,  both  dated  the  28th  September,  1910,  an  assign- 
ment of  an  interest  in  land  dated  the  9th  November,  1910, 
all  made  by  Maranda  and  Robinson  to  Lepage,  as  security 
for  Maranda  &  Co.'s  indebtedness  to  Lepage.  Provision  is 
made  in  the  chattel  mortgage  for  securing  future  indebted- 
ness to  him.  These  securities  comprise  practically  every- 
thing the  firm  had.  There  has  been  no  assignment  by  the 
debtors  for  the  general  benefit  of  their  jereditors. 

The  action  was  commenced  within  60  days  after  the 
transactions  impeached. 

All  the  defendants  answered,  and,  with  other  defences, 
denied  the  allegations  of  insolvency. 

An  important  question  in  this  case  is  as  to  the  evidence 
of  the  debtors  being  in  insolvent  circumstances. 

In  Rae  v.  McDonald,  13  0.  R.  352,  Rose,  J.,  at  p.  357, 
says:  "I  adopt  the  following  definition  found  in  Bump's 
Law  and  Practice  of  Bankruptcy,  10th  ed.,  p.  813:  *A  deb- 
tor is  legally  insolvent  when  he  has  not  sufficient  property 
subject  to  execution  to  pay  all  his  debts  if  sold  under  legal 
process,  and  commercially  insolvent  when  he  has  not  the 
means  to  pay  off  and  discharge  his  commercial  obligations 
as  they  become  due  in  the  ordinary  course  of  business.' 
See  Imperial  Dictionary,  pp.  1020,  1021,  under  heads  '  In- 
solvency'  and  *  Insolvent;'  Wharton's  Law  Lexicon  (1867), 
p.  484,  under  *  Insolvency;'  Shelf ord's  Law  of  Bankruptcy, 
3rd  ed.,  p.  29^;  Bump  on  Fraudulent  Conveyances,  3rd  ed., 
pp.  283  to  288;  Sutherland  v.  Nixon,  21  U.  C.  R.  629,  633; 
Hersee  v.  White,  29  U.  C.  R.  232,  237-8;  Clarke's  Insolvent 
.  Acts  (1877),  pp.  2-8.  *  The  term  insolvency  is  not  always 
used  in  the  same  sense.  It  is  sometimes  used  to  denote 
the  insuflSciency  of  the  entire  property  and  assets  of  an 
individual  to  pay  h^s  debts.  This  is  its  general  and  its 
popular  meaning.  But  it  is  also  used  in  a  more  restricted 
sense,  to  express  the  inability  of  a  party  to  pay  his  debts 
as  they  become  due  in  the  ordinary  course  of  business.  It 
is  in  this  latter  sense  that  the  term  is  used  when  traders 
and  merchants  are  said  to  be  insolvent:'  Bump's  Ijaw  and 
Practice  of  Bankruptcy,  10th  ed.,  p.  812."  And  he  further 
quotes  from  Bump  on  Bankruptcy  as  follows.  '^ '  If  a  man's 
debts  cannot  be  made  in  full  out  of  his  property  by  levy 
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and  sale  on  execution,  he  is  insolvent  within  the  primary 
and  ordinary  meaning  of  the  word,  and  particularly  in  the 
sense  in  which  the  word  is  used  in  the  Bankrupt  Act:'  p. 
413.  *If  the  debtor  is  unable  to  pay  his  debts  as  they 
become  due,  the  burden  of  proving  that  his  property  is 
sufficient  to  pay  his  debts  rests  upon  him;  same  page,  citing 
Re  Eyan,  2  Saw.  411." 

In  Clarkson  v.  Sterling.  14  0.  B.  460,  at  p.  463,  Rose, 
J.,  said :  "  While  I  do  not  desire  to  depart  from  the  defini- 
tion given  in  Rae  v.  McDonald  of  legal  insolvency  .  .  . 
i.e.,  a  condition  in  which  a  debtor  is  placed  when  he  has 
not  sufficient  property  subject  to  execution  to  pay  all  his 
debts  if  sold  under  legal  process  .  .  .'  I  would  desire  to 
add  that  such  sale  must  be  fair  and  reasonable.  What 
would  be  fair  and  reasonable  must  be  determined  on  the 
facts  of  each  case.  Property  worth  to-day  double  a  man's 
liabilities,  and  which  to-morrow  may,  for  temporary  causes, 
be  quite  unsaleable,  but  which,  if  kept  for  a  short  time  and 
judiciously  handled,  could  be  sold  for  more  than  sufficient 
to  pay  all  the  liabilities,  should  not,  it  seems  to  me,  be 
valued  at  the  price  realised  by  a  forced  sale  under  the 
temporary  disadvantages." 

In  Dominion  Bank  v.  Cowan,  14  0.  R.  465,  at  p.  466, 
Rose,  J.,  in  reference  to  the  expressions  "unable  to  pay 
his  debts  in  full''  and  *Mn  insolvent  circumstances,"  said: 
'*  I  reserved  judgment  to  consider  whether  any  different  or 
greater  meaning  was  to  be  given  to  the  words  ^unable  to 
pay  his  debts  in  full,'  than  to  *  insolvent  circumstances/ 
After  hearing  the  argument  yesterday  in  this  division  in 
Clarkson  v.  Sterling  (a),  I  have  come  to  the  conclusion  that 
both  expressions  refer  to  the  same  financial  condition;  that 
is,  to  a  condition  in  which  a  debtor  is  placed  when  he  has 
not  sufficient  property  subject  to  execution  to  pay  all  his 
debts  if  sold  under  legal  process  at  a  sale  fairly  and  reason- 
ably conducted.  I  endeavoured,  in  Clarkson  v.  Sterling, 
to  indicate  what  might  be  an  unfair  or  unreasonable  sale/' 
In  Warnock  v.  Kloepfer,  14  0.  R.  288,  the  same  ques- 
tion was  presented  and  Boyd,  C,  in  delivering  the  judg- 
ment of  a  Divisional  Court  said,  pp.  290-291 :  "  Rae  v.  Mc- 
Donald, 13  O.  R.  352,  was  cited  as  the  latest  case,  in  which 
the  views  of  Rose,  J.,  resting  mainly  on  American  ca^es, 
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are  in  accord  with  those  of  the  earlier  Canadian  cases,  while 
the  opinion  of  Cameron,  C.J.,  is  rather  at  variance  with 
the  authorities  by  which  we  are  bound.  He  thinks  that  in 
determining  whether  a  debtor  is  insolvent  or  not  *his 
assets  are  not  to  be  estimated  at  what  they  might  bring 
at  a  forced  sale  under  execution  but  at  their  fixed  value  in 
cash  on  the  market  at  an  ordinary  sale '  (p.  366.)  But  as 
against  this  compare  the  decision  of  Spragge,  V.-C,  in 
Davidson  v.  Douglas,  16  Gr.  347,  where  he  says  at  p.  351: 
'  In  considering  the  question  of  the  solvency  or  insolvency 
of  a  debtor,  I  do  not  think  that  we  can  properly  look  upon 
his  position  from  a  more  favourable  point  of  view  than  this, 
to  see  and  examine  whether  all  his  property,  real  and  per- 
sonal, be  sufficient,  if  presently  realised,  for  the  payment 
of  his  debts;  and  in  this  view  we  must  estimate  his  land 
as  well  as  his  chattel  property,  not  at  what  his  neighbours 
or  others  may  consider  to  be  its  value,  but  at  what  it  would 
bring  in  the  market  at  a  forced  sale,  or  at  a  sale  when  the 
seller  cannot  await  his  opportunities  but  must  sell/  ''  And 
at  p.  292:  "A  man  may  be  deemed  insolvent  in  the  sense  of 
the  Act  if  he  does  not  pay  his  way,  and  is  unable  to  meet 
the  current  demands  of  creditors,  and  if  he  has  not  the 
means  of  paying  them  in  full  out  of  his  assets  realised  upon 
a  sale  for  cash  or  its  equivalent/' 

In  appeal  the  judgment  was  affirmed  (15  A.  R.  324  and 
18  S.  C.  R.  701).  Osier,  J.A.,  says  (15  A.  B.  at  p.  325), 
referring  to  the  opinion  of  the  Chancellor :  '^  I  agree  with 
the  view  he  takes  of  the  facts  and  of  the  meaning  of  the 
expression  '  insolvent  circumstances,'  and  can  add  nothing 
to  what  he  has  said." 

In  Bertrand  v.  Canadian  Rubber  Co.,  12  Man.  L.  R.  27, 
Killam,  J.,  whose  judgment  was  affirmed  by  the  Court  en 
banc,  adopts  the  expressions  of  Spragge,  V.-C,  in  Davidson 
V.  Douglas  and  of  Boyd,  C,  in  Warnock  v.  Kloepfer,  above 
quoted,  but,  as  to  the  expression  of  Boyd,  C,  as  to  when  a 
man  may  be  deemed  insolvent  in  the  sense  of  the  Act, 
said,  at  p.  29:  ''I  would,  however,  qualify  the  latter  test 
a  little  to  meet  the  case  of  a  man  whose  liabilities  are  not 
wholly  matured  and  who  can  sell  on  terms  which  will  en- 
able him  to  pay  those  which  have  matured  and  the  others 
as  they  mature.  Such  a  man  I  would  not  deem  to  be  in 
insolvent  circumstances  within  the  meaning  of  the  statute. 
What  is  termed  ^commercial  insolvency,'  the  inability  of 
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a  trader  to  pay  his  liabilities  in  cash  as  they  mature,  would 
not  seem  to  be  an  absolute  test,  though  it  might  afford 
evidence  of  his  being  in  insolvent  circumstances."  And  he 
continues:  "  I  agree  with  the  opinion  of  Rose,  J.,  in  Dom-  • 
inion  Bank  v.  Cowan,  14  0.  R.  465,  that  there  is  no  real 
distinction  between  being  '  in  insolvent  circumstances '  and 
being  ^  unable  to  pay  his  debts  in  full,'  though  I  can  hardly 
agree  entirely  with  his  view  that  the  property  of  the 
debtor  is  to  be  estimated  at  what  it  would  bring  at  a  sale 
under  legal  process,  even  with  the  qualification  that  such 
sale  be  fairly  and  reasonably  conducted.  This  may  fre- 
quently involve  a  sacrifice  beyond  what  the  debtor  *who 
cannot  await  his  opportunities,  but  must  sell,'  is  obliged  to 
make/^ 

Reference  may  also  be  made  to  Hart  v.  Allen,  40  N.  S. 
R.  352. 

In  Sterrett  v.  Third  National  Bank  of  Buffalo,  53  Hun 
22,  it  was  said :  ^'  Solvency  imports  adequate  means  of  a 
party  to  pay  his  debts,  which  embraces  within  its  meaning 
the  opportunity  by  reasonable  diligence  to  convert  and  ap- 
ply to  such  purpose.  In  other  words,  a  person  is  deemed 
insolvent  who  at  the  time  in  question  is  unable  to  pay  his 
debts  in  the  ordinary  course  of  business.'' 

The  Court  cites  in  support  of  this  Shone  v.  Lucas,  3 
D.  &  R.  218,  where  Abbott,  C.J.,  followed  Bayley  v.  Sco- 
field,  1  M.  &  S.  338,  in  holding  that  insolvency,  within  the 
meaning  of  the  bankrupt  laws,  does  not  mean  an  inability 
to  pay  twenty  shillings  in  the  pound  when  the  affairs  of  the 
bankrupt  shall  be  ultimately  wound  up,  but  that  a  man  is 
in  insolvent  circumstances  "  when  he  is  not  in  a  condition 
to  pay  his  debts  in  the  ordinary  course  as  persons  carrying 
on  trade  usually  do/' 

In  the  present  case  the  evidence  shewed  that  the  deb- 
tors were  not  paying  their  debts.  For  a  considerable  period 
prior  to  the  transactions  impeached  they  had  been  in  de- 
fault with  their  creditors.  Attempts  to  collect  from  them 
had  been  fruitless.  The  defendant  Lepage  on  discovery 
testified:— 

"Q.  You  made  an  investigation  in  September  to  find 

out  what  the  state  of  .their  assets  was,  did  you?     A.  Yes. 

"Q.  What    did    you    find?     A.  We    found    that    their 

assets  were  tied  up  very  largely;  things  in  Transcona  were 

very  quiet,  not  going  ahead  as  much  as  we  anticipated.    If 
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yoii  know  anything  about  the  condition  of  things  in  Trans- 
cona  yon  know  about  how  the  town  was. 

^  Q.  And  their  assets  consisted  of  a  good  many  ac- 
counts, I  suppose?    A.  Yes. 

"Q.  Which  they  could  not  collect?  A.  Yes,  and  stock; 
things  were  very  quiet.     .     .     . 

'^  Q.  The  general  conclusion  you  came  to  was  that  they 
could  not  pay  up  just  then,  is  that  it?     A.  Yes- 

**  Q.  They  couldn't  pay  their  liabilities  as  they  matured, 
that  is?     A.  No.     .     .     . 

"  Q.  Is  it  true  then  that  on.  or  about  the  28th  Sep- 
tember Maranda  &  Co.  could  not  pay  their  debts  -as  they 
matured?  A.  They  could  not,  as  I  understand  it,  on  ac- 
count of  the  way  their  affairs  were. 

"Q.  They  could  not  collect  their  book-debts?  A. 
Transcona  was  practically  dead.  Quite  a  few  of  these 
items  of  bills  receivable  and  accounts  receivable  were 
out  on  monthly  payments,  and  they  could  not  come  in  fast 
enough  to  take  care  of  their  bills  matured. 

"  Q.  And  you  pointed  out  to  Maranda  that  the  other 
creditors  might  sue  him  and  seize  and  sell  him  out?  A. 
Well,  I  told  him  as  far  as  I  was  concerned  I  thought  I 
ought  to  have  some  security,  because  I  was  in  for  su^h  a 
large  amount. 

*^  Q.  I  was  asking  you  about  the  other  creditors ;  you 
say  they  were  mentioned,  and  you  pointed  out  to  Maranda 
where  he  would  be  at.  Now  just  what  was  it  you  did  point 
out?  A.  I  pointed  out  if  a  writ  was  issued  aga'nst  him 
there  would  probably  be  other  writs  issued  and  ball  the 
whole  thing  up. 

"  Q.  You  thought  he  was  likely  to  be  sued,  did  you  not? 
A.  1  proi^ume  so,  yes.     .     .     . 

^^  Q.  And  he  thought  so,  did  he  not?    A.  I  presume  so.'* 

It  was  contended  on  behalf  of  the  defendant  Lepage, 
at  the  close  of  the  plaintiffs'  case,  that  the"  facts  above 
narrated  did  not  constitute  evidence  of  insolvent  circum- 
stances. It  is  my  view  that  the  debtor's  inability,  as  ad- 
mitted by  Lepage,  after  a  considerable  delay,  to  meet  the 
current  demands  of  creditors,  affords  strong  evidence  of 
insolvency.  The  defendants,  however,  put  forward  a  state- 
ment of  the  affairs  of  tlie  debtors  as  of  the  30th  September, 
1910,  shewing: — 
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Assets.  Liabilities. 

Accts.  Receivable  $  7,007  97     Aects.  Payable  .  .$  6,897  78 
Bills  ''  3,781  5^     Bills  "         . .   10,422  00 

Stock  on  hand. . .     6,918  09     Due  on  land 1,684  00 

Office  furniture  . .        400  00 
Buildings  —  ofSce, 

sheds,  etc 2,250  00 

Hor?os,      waggons, 

harness,  etc.   . .     1,226  00 
liand— 8  lots 3,240  00 


Total    24,82•^  58  19,003  78 

19,003  78 


Balance $  5,818  80 

^laranda  &  Co.  thus  claim  to  have  had  a  surplus  of 
$5,818.80. 

The  item  "  accounts  receivable,"  $7,007.97,  is  made  up 
of  44  accounts  of  varying  amounts.  There  is  also  the 
similar  item  of  $3,781.52,  "bills  receivable."  One  of  the 
accounts  receivable  is  a  debt  of  E.  Maranda  of  $1,698.28. 
The  value  of  this  asset  is  to  be  measured  by  no  higher  stan- 
dard than  the  debts  due  to  the  unsecured  creditors  of  the 
firm  who  are  now  trying  to  find  a  way  to  realise.  J.  C. 
Maranda  gives  as  the  reason  for  not  paying  the  creditors 
that  the  firm  could  not  get  their  assets  in.  At  the  trial 
I>epage  again  stated  that,  not  being  able  to  collect  their 
outstandings,  Maranda  &  Co.  had  not  the  money  to  pay 
their  bills. 

In  the  light  of  the  testimony  mentioned,  it  is  impos- 
sible to  believe  that  the  items  of  $7,007.97  and  $3,781.52' 
in  fact  then  represented  true  value  in  those  amounts.  The 
choses  in  action  of  the  firm  were^  as  appears  from  the  as- 
signment to  Lepage,  already  hypothecated  to  a  bank, 
which  would  be  first  entitled  to  payment  therefrom.  There 
was  no  approximation  of  the  amount  realisable,  and  there- 
fore nothing  to  shew  how  much  for  creditors  after  paying 
the  bank. 

In  view  of  the  fact  that  the  defendants  valued  these 
choses  in  action  at  par,  which  I  cannot  accept  as  a  correct 
valuation,  it  throws  doubt  upon  their  valuation  of  the  other 
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assets.  For  this  reason  I  prefer  to  accept  the  valuation  of 
the  witness  Tomlinson  as  to  the  stock-in-trade.  He  is  a  prac- 
tical man,  and  he  would  not  value  the  stock  as  it  was  at 
the  time  in  question  at  more  than  $4,000,  while  the  defend- 
ants valued  it  at  $6,918.09.  From  the  valuation  of  the 
book-debts  I  would  infer  that  the  defendants'  appraisement 
of  the  other  assets,  such  as  buildings  and  plant,  was  made 
on  the  same  basis.  I  have  no  other  means  of  testing  that 
valuation.  Land  which  cost  $2,160  was  valued  at  $3,240. 
Perhaps  there  was  an  increase  in  value.  This  appra'sement 
of  the  land  shews  that,  while  no  abatement  was  made  in 
respect  of  possible  loss,  eg,  on  book-debts,  where  the 
original  cost  could  be  improved  upon,  that  was  done. 

It  is  contended  by  the  defendants  that  the  members  of 
the  debtor  firm  each  had  other  property  which  must  be 
considered.  In  this  case  there  was  a  return  nulla  bona  to 
an  execution  in  the  suit  of  the  plaintiffs  Tomlinson  & 
Mitchell  against  the  members  of  the  defendant  firm.  In 
Bank  of  Montreal  v.  Black,  9  Man.  L.  R.  439,  an  action 
similar  to  this,  Taylor,  CJ.,  held,  following  certain  auth- 
orities quoted  by  him,  that,  after  such  a  return,  the  onus 
was  upon  those  supporting  the  conveyance  to  shew  the 
existence  of  other  property  available  to  the  creditors.  The 
debtor  Eugenie  Maranda  was  possessed  of  an  equity  in  the 
dwelling-house  in  which  she  resides.  This  property  is 
mortgaged  and  would  be  exempt  and  not  available  to  credi- 
tors. She  also  has  an  interest  in  some  vacant  property  in 
a  subdivision  near  Winnipeg.  Both  the  extent  of  her  inter- 
est and  the  saleable  value  of  the  land  were  left  indefinite. 
The  defendant  Rob'nson  was  possessed  of  real  estate  worth, 
he  said,  $5,000.  On  giving  the  details  he  reduced  this  to 
$3,740.  It  is  represented  by  several  different  parcels.  These 
Robinson  described  and  gave  his  idea  of  values.  The  prop- 
erties are  mostly  equities  or  shares  in  land  held  with 
others,  evidently  all  being  small  speculations.  The  evi- 
dence failed  to  convince  me  that  these  separate  properties 
would  bring,  in  the  market,  at  a  forced  sale,  when  the 
seller  **  cannot  await  his  opportunities  but  must  sell,''  any- 
thing like  the  sums  at  which  their  value  was  estimated.  In 
October,  1910,  suit  was  brought  on  the  Tomlinson  &  Mitch- 
ell claim,  and,  though  both  debtors  were  personally  served, 
no  step  was  taken  to  prevent  judgment  going  by  default. 
One  would  think  that,  had  these  separate  assets  been  sale- 
able, some  attempt  would  have  been  made  to  meet  the  press- 
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mg  demand.  If  there  was  such  an  attempt,  it  was  ap- 
parently unsuccessful,  and  I  can  only  infer  that  these 
separate  assets  were  unsaleable  or  of  little  value. 

T  must  find  that  the  debtors  were  in  insolvent  circum- 
stances and  unable  to  pay  their  debtsi  in  full  when  the 
securities  were  given. 

The  plaintiffs  are  entitled  to  invoke  sees.  40  and  42  of 
the   Act.     If  sec'  40  stood  alone  and  without  any  legis-  . 
lative   definition   of  the   sentence   "wh'ch   has  the   effect 
of  giving  such  creditor  a  preference  over  the  other  creditors 
of  the  debtor/'  it  would  seem  that  the  section  would  apply 
only  to  purely  voluntary  transactions.     See  per  Strong,  J., 
in  Stephens  v.  McArthiir,  19  S.  C.  B.  at  pp.  454-455.     The 
course  of  the  authorities  where  sec.  42  does  not  apply,  is 
very  fully  set  out  by  Harvey,  J.,  in  Ross  Brothers  Limited 
v.  Poa^rson,   1  W.  L.  R.  338,  575,  though  the  conclusion 
reached  in  that  case  differed   from  that  of  the  Supreme 
Court  in  Benallack  v.  Bank  of  British  North  America.  36 
S.  C-^R.  120.     Section  42  of  the  present  Act  was,  no  doubt, 
drawn  to  give   effect  to  the  view  that  wa&  at  one  time 
strongly   contended   for,   that,   in   the   expression   quoted, 
the  words  "  a  preference  "  in  fact  meant  "  an  advantage," 
and  that  want  of  spontaneity  of  action  by  the  debtor  d'd 
not  defeat  a  suit  to  set  aside  a  conveyance  on  the  ground 
that  it  was  a  preference.     Section   4*2,   in   clear   and   ex- 
plicit terms,  changed  the  law,  so  that,  where  proceedings 
are  commenced  within  60  days  from  the  transaction,  and 
there  are  shewn  insolvent  circumstances  of  the  debtor  and 
the  advantage  granted  by  him  to  a  creditor,  the  transac- 
tion, when  properly  impeached,  is  to  be  declared  utterly 
void  as  against  creditors  prejudiced  unless  the  transaction 
falls  within  certain  "protected  classes. 

It  is  contended  on  behalf  of  T^epage  that  here  the 
securities  should  be  supported,  on  the  ground  that  they 
were  given  as  a  term  of  an  agreement  by  him  to  make 
further  advances  and  not  as  a  preference.  Such  a  defence 
was  recognised  in  Ross  v.  Dunn,  16  A.  R.  552,  and  Hyman 
V.  Cuthbertson,  10  0.  R.  443.  Under  such  circumstances, 
the  intent  to  prefer  cannot  be  found,  because  the  intent  is 
in  fact  something  else.  And  were  our  section  merely  in  the 
form  of  a  rebuttable  presumption  of  intent  to  prefer,  as  it 
was  during  the  period  of  R.  S.  M.  1892  ch.  7,  sec.  33,  as 
amended  by  63  &  64  Vict.  ch.  3,  sec.  t,  a  bona  fide  agree- 
ment for  advances  with  the  ob^'ect  mentioned  would,  no 
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'  doubt,  displace  the  presumption:  see   Codville  v.  Fraser, 
14  Man.  L.  B.  12. 

But  now,  when  an  attacking  assignee  or  creditor  pro- 
ceeds within  the  time-limit  of  sec.  40  or  sec.  41,  he  gets 
the  assistance  of  sec.  42,  and  the  transaction  attacked  shall 
be  deemed  to  be  one  which  has  the  effect  of  giving  a  credi- 
tor a  preference  within  the  meaning  of  sees.  40  and  41, 
if  thereby  a  creditor  is  placed  in  a  position  to  realise  pay- 
ment of  his  debt  greater  proportionately  than  could  be 
realised  by  unsecured  creditors;  and  the  section  excludes 
all  question  of  the  intent  or  motive  of  the  debtor  or  the 
pressure  by  the  creditor  or  the  creditor's  knowledge  of  the 
debtor's  circumstances  or  of  the  effect  of  the  transaction. 

That  the  securities  now  in  question  would,  against  un- 
secured creditors,  have  the  result  mentioned  in  sec.  42  is 
quite  apparent.  I  have,  therefore,  to  hold  the  transac- 
tion, as  far  as  it  attempted  to  secure  the  then  existing  debt 
of  the  defendant  Lepage,  utterly  void  as  against  the  plain- 
tiffs. Other  considerations  arise  as  to  the  debt  to  Lepage 
which  was  incurred  after  the  securities  were  given. 

The  chattel  mortgage  contemplated  further  supplies  of 
goods  by  Lepage  to  the  debtors  to  the  extent  of  $1,500. 

Section  44  of  the  Assignments  Act  declares  that  the 
sections  now  invoked  by  tlie  plaintiffs  shall  not  apply  to, 
among  other  transactions,  *^  any  payment  of  money  to  a 
creditor,  nor  to  any  bona  fide  conveyance,  assignment, 
transfer,  or  delivery  over  of  any  goods,  securities,  or  prop- 
erty of  any  kind,  as  above  mentioned,  which  is  made  in 
consideration  of  any  present  actual  bona  fide  payment  in 
money,  or  by  way  of  security  for  any  present  actual  bona 
fide  advance  of  money,  or  which  is  made  in  consideration 
of  any  present  actual  bona  fide  sale  or  delivery  of  goods  or 
other  property;  provided  that  the  money  paid,  or  the  goods 
or  other  property  sold  or  delivered,  bear  a  fair  and  reason- 
able relative  value  to  the  consideration  therefor." 

Referring  to  the  words  in  the  similar  Ontario  statute, 
"  any  assignment  ...  of  any  goods  or  property  .  .  . 
of  any  kind  made  by  way  of  security  for  any  present  actual, 
bona  fide  advance  of  money,'^  Gwynne,  J.,  delivering  the 
judgment  of  the  Court  in  Mader  v.  McKinnon,  21  S.  C.  E. 
645,  at  p.  653,  says:  ^^This  language  appears  to  me  to  be 
sufficient  to  validate  an  assignment  ...  to  the  extent 
of  any  present  actual,  bona  fide  advance  to  secure  which 
the  assignment     .     .     .     was  given,  although  as  to  the 
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residue  of  the  amount  covered  by  the  security  it  could  not 
be  maintained.''  This  was  the  result  in  the  cases  of  Fall 
V.  Young,  8  0.  W.  R.  397;  Honsinger  v.  Kuntz,  14  0.  W.  R. 
233;  Douglas  v.  Hourie,  2  Sask.  L.  R.  35,  10  W.  L.  R.  67; 
and  Langley  v.  Beardsley,  18  O.  L.  R.  67. 

In  such  circumstances,  the  matter  is  to  be  considered 
practically  as  if  there  were  two  different  securities,  one  for 
the  past  and  one  for  the  future  debt,  as  was  the  case  in 
Goulding  v.  Deeming,  15  0.  R.  201,  where  as  to  the  future 
security  the  facts  resembled  those  of  the  present  case. 
By  the  unanimous  judgment  of  a  Divisional  Court,  con- 
sisting of  Boyd,  C,  and  Proudfoot  and  Ferguson,  JJ.,  the 
future  security  was  upheld.  I  cannot  do  better  than  quote 
and  follow  the  opinion  of  Boyd,  C,  at  p.  210,  where  he  says: 
*'  The  effect  of  the  dealing,  so  far  as  the  present  execution 
creditor  is  concerned,  was  to  give  the  Gouldings  security 
to  the  extent  of  $620  <5,  i.e  ,  the  value  of  the  goods  actually 
and  bona  fide  supplied  upon  the  chattels  and  stock  in  trade 
of  Mrs.  Vanzant.  Without  this  security  the  Gouldings 
would  not  have  made  these  advances  of  goods.  But,  as  it 
was,  the  goods  to  this  extent  passed  from  their  warehouse 
to  the  shop  of  Mrs.  Vanzant,  and  to  that  extent  increased 
her  assets.  In  substance  such  a  transaction  is  protected  by 
the  saving  clause  of  the  Act,  which  excepts  from  its  opera- 
tion any  conveyance  which  is  made  by  way  of  security  for 
any  present  actual  bona  fide  advance  of  money  or  sale  or 
delivery  of  goods.  Here  the  chattel  mortgage  became 
operative  only  as  and  when  the  consideration  therefor  from 
time  to  time  arose  by  the  delivery  of  the  goods  pursuant 
to  the  agreement  therefor,  and  it  then  attached  upon  the 
chattel  property  only  to  the  extent  of  the  actual  value  of 
the  goods  supplied  from  time  to  time.  There  was  no  de- 
feating of  the  creditors  by  this  arrangement,  for  the  pecuni- 
ary interest  of  the  debtor,  Mrs.  Vanzant,  in  the  goods  and 
chattels,  remained  the  jsame.  and  a«i  an  equity  of  redemption 
it  was  exigible  for  her  creditors.  The  burden  imposed  by 
the  mortgage  was  represented  and  counterbalanced  by  an 
equivalent  increase  'n  her  stock  of  goods.  Nor  was  this  a 
preference  given  to  the  Gouldings  over  the  other  creditors, 
because  it  was  of  the  essence  of  the  transaction  that  the 
Gouldings  should  not  become  her  creditors  unless  on  the 
terms  of  being  protected  by  this  security.  The  Act  i^ 
levelled  at  a  case  where  all  creditors  being  on  an  equal 
foot'ng,  one  by  means  of  a  security  gets  an  advantage  over 
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Uie  others.  But  here  the  Gouldings  were  not  on  a  par  with 
the  others  at  the  outset,  and  but  for  the  protection  of  this 
security  they  would  not  have  become  her  creditors  at  all 
in  respect  of  this  $620.  No  question  arises,  as  I  view  the 
matter,  on  the  last  proviso  in  48  Vict.  ch.  26,  sec.  3  (1), 
which  reads,  ^  provided  that  the  money  paid  on  the  goods  or 
other  property  sold  or  delivered  bear  a  fair  and  reasonable 
relative  value  to  the  consideration  therefor.'  That  is 
directed  to  a  case  where  there  is  a  transfer  or  conveyance 
of  property  in  form  absolute,  and  of  greater  value  than 
the  value  of  what  is  given  therefor.  But  here,  as  the  secur- 
ity was  a  mortgage,  it  would  attach  only  to  the  exact  extent 
to  which  value  was  given  therefor  by  the  delivery  of  goods.'' 
And  Proudfoot,  J.,  said  (p.  213):  "It  remains  to  be  con- 
sidered whether  the  transaction  offends  against  the  pro- 
visions of  48  Vict.  ch.  26  (0),  which  avoids  gifts  or  trans- 
fers of  property  made  by  insolvents  which  defeat  or  preju- 
dice creditors.  I  think  the  learned  Judge  who  tried  this 
case  was  right  in  concluding  that  Mrs.  Vanzant  was  in- 
solvent. The  3rd  section  of  this  Act  protects  any  transfer 
of  goods  made  bona  fide  in  consideration  of  any  present 
actual  sale  or  ^delivery  of  goods.  As  the  mortgage  upon 
future  goods  took  effect,  as  we  have  seen,  immediately  upon 
delivery  of  the  goods  to  the  purchaser,  it  then  became  a 
security  for  a  present  sale  or  delivery,  and  created  an 
effectual  charge  upon  them  as  well  as  upon  the  other  goods 
embraced  in  the  security.  And  the  security  is  protected 
by  that  3rd  section." 

I  do  not  overlook  the  execution  upon  the  judgment  of 
Tomlinson  &  Mitchell  against  Maranda  &  Co.  The  action 
is  brought  on  behalf  of  all  creditors,  and  the  prayer  for 
relief  is  framed  accordingly.  Apparently  the  allegations 
of  the  judgment  and  the  execution  and  its  return  are,  as  a 
matter  of  pleading,  mere  surplusage,  though  the  facts  were 
admissible  as  evidence  of  the  debt  to  Tomlinson  &  Mitchell 
and  under  Bank  of  Montreal  v.  Black,  supra.  There  was 
no  seizure  under  the  execution,  so  it  did  not  bind  the  prop- 
erty: County  Courts  Act,  sec.  190.  The  title  of  Lepage  in 
respect  of  goods  acquired  by  the  debtors  subsequently  to  the 
mortgage  was  merely  equitable  (McAllister  v.  Forsyth,  12 
S.  C.  E.  1),  but  this  was  itself  sufficient  as  against  the 
execution,  even  had  that  writ  not  been  returned:  Holroyd 
V.  Marshall,  10  H.  L.  C.  191 ;  Clifford  v.  Logan,  9  Man.  L. 
R.  at  p.  429. 
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The  plaintiffs'  statement  of  claim  was  based  entirely 
upon  the  clauses  of  the  Assignments  Act  which  have  been 
referred  to.  In  their  reply  the  plaintiffs  seek  to  adopt 
new  ground  by  alleging  that  the  chattel  mortgage  is  void 
as  against  the  plaintiffs  under  the  provisions  of  the  Bills 
of  Sale  Act.  To  my  mind,  this  was  a  departure  in  plead- 
ing, and  bad.  I  can  only  recognise  the  case  made  in  the 
statement  of  claim  and  consider  the  reply  so  far  as  rele- 
vant thereto.  See  Odgers  on  Pleading,  6th  ed.,  pp.  249, 
250. 

A  simple  contract  creditor  cannot  make  an  attack 
under  the  Bills  of  Sale  Act:  Parkes  v:  St.  George,  10  A.  E. 
496;  Hyman  v.  Cuthbertson,  10  0.  E.  443.  The  action  is 
brought  by  the  plaintiffs  jointly,  and  the  reply  sets  up  a 
ground  of  which  only  Tomlinson  &  Mitchell  might  avail 
themselves.  It  is  doubtful  whether  a  cause  "of  action  of 
one  of  the  plaintiffs  based  on  the  Bills  of  Sale  Act  as  a 
ground  of  relief  could  be  joined  with  the  case  at  present 
made.  The  statement  of  claim  in  case  of  such  a  joinder 
would  involve  a  representative  action  by  the  plaintiffs 
jointly  under  the  Assignments  Act  and  an  action  by  Tom- 
linson &  Mitchell  on  their  own  behalf  under  the  Bills  of 
Sale  Act.  In  dealing  with  that  question,  such  cases  as 
Stroud  V.  Lawgon,  [1898]  2  Q.  B.  44,  would  have  to  be 
considered.  The  indefiniteness  of  the  reply  is  also  to  be 
noticed.  It  is  possible  that  for  these  various  reasons  the 
defendants  simply  ignored  it.  I  do  not  think  the  objection 
of  non-compliance  with  the  Bills  of  Sale  Act  is  so  raised 
that  I  should  give  it  any  attention. 

In  my  judgment,  the  chattel  mortgage  should,  as  against 
the  plaintiffs,  be  declared  void  as  to  Lepage's  pre-existing 
debt  of  $8,500;  that  is  to  say,  as  to  $8,500  of  the  $10,000 
nominally  secured.         * 

The  assignment  of  book-debts  is  so  expressed  that  it 
applies  only  to  the  past  debt ;  therefore  it  must  be  declared 
wholly  void  as  against  the  plaintiffs. 

The  assignment  of  the  interest  in  land  does  not  contain 
any  statement  as  to  the  particular  debt  to  be  secured  by  it. 
The  evidence  indicated  that  the  primary  purpose  of  the 
transaction  was  security  for  the  past  debt.  This  particu- 
larly appears  from  the  examination  of  Lepage.  Beferring 
to  these  securities  Lepage  said  (question  112  of  examina- 
tion): "My  assignment  was  taken  subject,  I  presume,  to 
the  amount  that  I  had  in  there.'*    Express  provision  was 
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made  for  security  for  future  liability  in  the  chattel  mort- 
gage, but  not  elsewhere.  It  seems  to  me  that,  in  the  ab- 
sence of  some  expression  of  a  wide  intent,  I  must  hold  that 
the  assignment  of  the  interest  in  the  land  was  made,  as 
was  the  assignment  of  the  choses  in  action,  with  the  object 
of  further  securing  the  past  due  debt  to  Lepage.  I  must, 
therefore,  declare  it  void  as  against  the  plaintiffs. 

There  will  be  judgment  according,  with  a  reference 
for  such  accounting  as  may  be  necessary. 

As  the  plaintiffs  have  not  succeeded  on  all  the  issues 
raised,  it  seems  to  me  there  should  be  some  reduction  in 
costs.  It  is  difficult  to  deal  with  the  matter  with  any  exact- 
ness. I  think  the  plaintiffs  should  have  two-thirds  of 
such  costs  as  they  would  have  taxed  u|j||d  complete  success, 
the  examination  for  discovery  to'  be  allowed  them,  but  no 
costs  of  replies.  The  division  is  to  be  made  after  the 
statutory  limitation  has  been  applied. 
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ALBEBTA. 

Crawford,  Dist.Ct.J.  October  4th,  1911. 

district  court  of  macleod. 

FUNK  V.  SIMONSON. 

Vendor  and  Purchaser — Orai  Contract  for  Sale  of  Land  — 
Option — Payment  for — Further  Payment — Extension  of 
Time — Subseqiient  Disagreement  as  to  Terms  of  Contract 
— Return  of  Moneys  Paid — Misrepresentations — Promise 
to  Return — Statute  of  Frauds — Relief  against  Forfeiture. 

There  were  negotiations  between  the  plaintiff  and  the  defendant 
8.  for  the  purchase  by  the  plaintiff  of  a  section  of  land ;  the  plaintiff 
examined  the  land ;  and,  after  he  had  done  so.  paid  S.  $50.  and  took  a 
receipt  from  S.,  for  that  sum,  "  part  pajmient  **  on  the  land  ( describ- 
ing it),  "balance  to  be  paid  in  14  days  from  date — this  receipt  is  con- 
ditional to  the  approval  of  option."  Three  days  after  the  expiry  of 
the  14  days,  the  plaintiff  gave  S.  a  further  sum  of  $300,  and  S.  gave 
him  a  receipt  therefor  r  "  Received  of  C.  Funk  $300  on  section 
5  .  .  .  ;  balance  to  be  paid  in  10  days."  Before  the  10  days  had 
expired,  the  plaintiff  and  defendants  met,  and  the  defendants  tendered 
to  the  plaintiff  for  signature  a  formal  agreement  for  the  sale  and  pur- 
chase of  the  land :  but  the  plaintiff  refused  to  sign  this,  because  the 
terms  were  not  in  accordance  with  the  oral  agreement  arrived  at  when 
the  first  payment  was  made.  Nothing  further  was  done,  and  the 
plaintiff  sned  for  the  two  sums  of  $50  and  $300  as  money  paid  upon 
a  consideration  which  had  failed : — 

J7e2d,  upon  the  evidence,  that  the  document  which  the  plaintiff^ 
was  asked  to  sign  did  not  embody  the  true  agreement  between  the 
parties. 

Heid^  also,  that  the  plaintiff's  claim  to  the  money  because  of  mis- 
r«n>re8entations  made  by  S.  could  not  be  given  effect  to,  because  the 
plaintiff  admitted  that  these  did  not  weigh  with  him. 

Held^  also,  that  the  plaintiff  had  not  established  a  promise  by  the 
defendants  to  return  the  sums  paid. 

HM,  also,  that  the  $50  was  paid  for  an  option ;  and  the  plaintiff, 
having  derived  an  advantage,  could  not  be  heard  to  say  that  the 
memorandum  did  not  satisfy  the  Statute  of  Frauds. 

Barber  v.  Arm9irimg,  5  O.  S.  543,  and  Thomat  v.  Brown,  1  Q.  B. 
D.  714,  followed. 

VOL.   XIX.   W.L.B.   NO.   2 — 7 
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Held,  however,  that  the  $300  was  a  payment  on  account  of  par- 
chase-money;  and  its  forfeiture,  on  the  cancellation  of  the  contract, 
was  a  penalty  from  which  the  plaintiff  should  be  relieved,  the  defend- 
ants having  since  sold  the  land  at  an  advanced  price. 

Hall  V.  TurnbuU,  2  Sask.  L.  R.  89,  10  W.  Xi.  B.  536,  and  Tavender 
V.  Edwards,  1  Alta.  L.  R.  333,' 8  W.  L.  R.  308,  followed. 

Action  for  the  return  of  moneys  paid  by  the  plaintiff 
bo  the  defendants,  upon  an  alleged  failure  of  consideration. 

A.  J.  Arnold,  for  the  plaintiff. 
Colin  Macleod,  for  the  defendant. 

Crawford,  Dist.Ct.J.: — ^The  pleadings  raise  many 
questions  of  law  as  well  as  of  fact.  To  state  them  shortly, 
the  plaintiff  claims  from  the  defendants  a  return  of  two 
sums  of  money — $60  and  $300  respectively —  which  the 
plaintiff  alleges  were  paid  to  the  defendants,  and  that  the 
consideration  for  the  payment  has  entirely  failed,  and  asks, 
in  addition,  interest  upon  the  amounts,  at  the  legal  rate  of 
5  per  cent,  from  the  date  of  payment  in  each  case.  The 
plaintiff,  in  answer  to  the  defendants^  demand,  has  de- 
livered further  particulars  of  the  facts  under  which  the 
money  sought  to  be  recovered  was  paid.  The  plaintiff 
alleges  that  the  parties  entered  into  negotiations  for  the 
purchase  of  certain  lands,  and  that  the  plaintiff  was  induced 
to  buy  the  lands  through  certain  misrepresentations,  which 
are  set  out  in  the  particulars;  and,  further,  that  the  written 
offer  made  by  the  defendants,  and  submitted  to  the  plain- 
tiff for  signature,  did  not  contain  the  contract  entered  into 
between  the  parties  when  they  first  came  together,  which 
was  entirely  by  word  of  mouth;  and,  further,  that  the  de- 
fendants promised  to  repay  the  moneys,  but  failed  to  do  so. 
The  defendants,  on  the  other  hand,  deny  all  these  allega- 
tions, and  set  up  that  they  tendered  an  agreement  in  writ- 
ing as  agreed  upon  between  the  parties,  but  that  the  plain- 
tiff refused  to  execute  it;  and  they  further  say  that  the 
sums  of  $50  and  $300  respectively  were  paid  for  options  on 
the  land  granted  by  the  defendants  to  the  plaintiff;  and, 
further,  set  up  an  alternative  claim  that  they  are  entitled  to 
retain  the  moneys,  on  the  ground  that  they  were  deposits, 
and  that  the  plaintiff  made  default,  and  that  they  thereby 
became  forfeited.  These  allegations  by  the  defendants  are 
met  by  the  plaintiff  in  a  reply  which  he  delivered,  in  which, 
amongst  other  things,  he  sets  up  the  Statute  of  Frauds  in 
answer  to  the  whole  of  the  defendants'  statement  of  de- 
fence. 
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The  facts  which  are  undisputed  in  the  case  are  as  fol- 
lows. Negotiations  did  take  place  between  the  plaintiff 
and  the  defendant  Simonson,  who  a  member  of  the  firm  of 
Simonson  &  Cooper,  carrying  on  a  real  estate  business  in 
the  town  of  Stavely,  for  the  purchase  by  the  plaintiff  of 
section  5,  township  14,  range  26,  west  of  the  fourth  mer- 
idian, in  the  province  of  Alberta;  and  the  plaintiff  exam- 
ined the  land  with  Simonson,  and,  after  he  had  done  so, 
Simonson  gave  the  plaint'ff,  at  the  plaintiff's  request,  the 
following  document :  "  Stavely,  Alta.,  March  2^3,  1907.  Re- 
ceived of  Christian  Funk  $50  part  payment  on  section  5, 
T.  14,  B.  26,  balance  to  be  paid  in  14  days  from  date.  This 
receipt  is  conditional  to  the  approval  of  option.  A.  Simon- 
son.'' The  plaintiff  paid  Simonson,  at  the  time  the  docu- 
ment was  delivered  to  him,  the  sum  of  $50.  This  document 
is  written  by  Simonson,  and  is  written  so  illegibly  that  no 
one  could  read  this  last  clause,  unless  it  were  explained  by 
him.  The  words  that  are  so  illegible  and  so  badly  spelled 
flre  "conditional  to  the  approval  of  option.*'  On  the  9th 
April,  1907 — three  days  after  the  expiry  of  the- time  men- 
tioned in  the  first  receipt — the  plaintiff  handed  the  de- 
fondant  Simonson  a  further  sum  of  $300,  and  Simonson 
then  gave  him  a  receipt,  which  is  in  the  words  and  figures 
following:  "April  6,  1907.  Received  of  C.  Funk  $300  on 
section  5,  Tp.  14,  Rg.  26;  balance  to  be  paid  in  10  days. 
A.  Simonson.*' 

Prior  to  the  expiry  of  the  ten  days  mentioned  in  this 
latter  receipt,  the  parties  came  together  in  the  office  of  the 
defendant  firm  at  Stavely,  and  a  written  document  was  sub- 
mitted to  the  plaintiff  for  signature,  and  the  plaintiff  re- 
fused to  sign  it.  This  document,  unfortunately,  was  de- 
stroy ed  by  fire,  and  it  was  necessary  to  receive  parol  evi- 
dence of  its  contents  at  the  trial.  Tt  would  seem  clear, 
however,  from  the  evidence,  although  there  is  some  dis- 
crepancy between  the  statement  of  Simonson  and  the 
Ftatement  of  Cooper  and  the  two  Funks,  that  the  written 
contract  was  in  effect  that  the  plaintiff  should  make  a 
cash  payment  of  $2,000,  and  should  pay  the  balance  of  the 
purchase-price  in  crop  payments,  and  that  the  whole  of  the 
section  should  be  broken  by  the  plaintiff  within  a  period  of, 
as  Cooper  says,  five  to  six  years,  or,  as  Simonson  says,  five 
to  Feven  years,  or,  as  the  plaintiff  says,  in  five  years.  T  ac- 
cept the  statement  of  the  plaintiff  that  this  was  not  the 
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original  arrangement  between  himself  and  Simonson,  and 
find  as  a  fact  that,  by  the  or'ginal  verbal  arrangement  be- 
tween the  parties  at  the  time  the  payment  of  $50  was  made, 
they  did  not  contemplate  that  all  the  section  should  be 
broken.  The  story  of  the  plaintiff  and  his  son  that,  owing 
to  the  son's  physical  infirmity,  and  owing  to  the  fact  that 
they  wished  to  run  certain  cattle,  they  wanted  part  of  the 
section  for  pasture,  seems  reasonable;  and  they  are  far  more 
likely  to  remember  these  transactions,  all  of  which  took 
place  four  years  ago,  than  the  defendants,  who  say  they 
were  selling  thousands  of  sections  at  the  time.  The  de- 
fendant Simonson  denies  the  plaintiff's  statement  as  to 
this,  but  his  demeanour  in  the  box  and  his  manner  of  giv- 
ing his  evidence  impressed  me  with  the  idea  that  he  was  a 
man  of  shiftless  character  and  careless  business  habits. 
It  cannot,  therefore,  be  said  that  the  contract  was  not  car- 
ried out  through  the  fault  of  the  purchaser,  so  as  to  enable 
the  vendors  to  retain  the  money  as  a  forfeited  deposit. 

1  cannot  give  effect  to  the  claim  of  the  plaintiff  that 
he  was  induced  to  part  with  his  money  by  the  misrepresen- 
tations of  the  defendants,  for  the  reason  that  the  plaintiff, 
at  the  trial  and  on  his  examination  for  discovery,  which 
was  put  in  evidence,  admitted  that  this  did  not  weigh  with 
him  at  all,  but  that  he  was  prepared  to  carry  out  the  con- 
tract, notwithstanding  their  misrepresentations,  if  the 
written  contract  had  been  made  out  in  conformity  witl\  the 
verbal  arrangement  that  had  been  agreed  upon  between 
him  and  the  defendant  Simonson. 

I  cannot  give  effect,  either,  to  the  assertion  of  the  plain- 
tiff that  the  defendants  prom'sed  to  repay  the  moneys 
claimed.  I  think  that  the  plaintiff's  contention  in  this  re- 
spect is  an  absurd  one,  that  is  to  say,  that,  after  the  deal 
was  practically  off,  the  defendant  Cooper  stated  he  would 
be  glad  to  return  the  money;  and  I  think  the  statement 
of  the  defendant  Cooper  in  regard  to  this  is  the  correct  one 
— that  they  had  a  chance  to  sell  the  property  within  the 
period  of  fourteen  days  stated  in  the  first  receipt,  and  that 
he  stated  to  the  plaintiff  his  willingness  to  return  him  his 
money  if  the  plaintiff  would  release  the  defendants  from 
any  claim  he  had  upon  the  land.  This  statement,  too,  was 
borne  out  by  the  defendant  S'monson,  who  states  that  they 
were  anxious  to  sell  the  land  to  another  person  within  this 
period,  and  would  have  been  glad  to  have  given  the  plain- 
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tiff  back  his  $50,  and  have  been  relieved  from  any  obliga- 
tion to  sell  it  to  him.  . 

We  now  come  to  the  important  questions  which  arise 
in  the  snit.  In  the  first  place,  whether  the  defendants  are 
entitled  to  retain  these  moneys,  on  the  ground  that  they 
were  paid  for  options  on  the  land,  or  not ;  secondly,  whether 
the  plaintiff  has,  in  answer  to  that,  the  right  to  invoke  the 
provisions  of  the  Statute  of  Frauds;  and  thirdly,  whether 
the  defendants,  apart  from  either  of  these  two  questions, 
have  the  right  to  retain  the  moneys  as  a  deposit. 

In  regard,  first,  to  the  payment  of  the  $60,  which  the 
defendant  Simonson  says  was  paid  for  an  option  on  the 
land  for  fourteen  days,  and  which  the  plaintiff  says  should 
be  returned  by  reason  of  the  fact  that  the  paper  writing 
given  by  Simonson  to  the  plaintiff  above  described  does 
not  constitute  a  sufficient  memorandum  to  satisfy  the 
Statute  of  Frauds.  It  is  disclosed  in  the  evidence  that 
the  defendants  asked  the  plaintiff  to  accept  a  return  of 
the  $50  in  order  to  allow  them  to  be  relieved  from  their 
promise,  by  reason  of  the  fact  that  they  had  another  pur- 
chaser in  view,  and  that  the  plaintiff  refused  to  accept  a 
return  of  the  moneys.  The  parties,  therefore,  treated  the 
80-called  option  as  a  valid  and  subsisting  contract  and  op- 
tion, and  I  see  no  reason  why  this  Court  should  not  treat 
it  in  the  same  way.  I  consider  that,  where,  as  in  this 
case,  the  plaintiff  has  derived  an  advantage  under  the  con- 
tract, he  cannot  be  heard  to  say  that  he  should  not  be  held 
to  it  by  reason  of  the  fact  that  it  was  not  in  writing.  See 
Barber  v.  Armstrong,  6  0.  S.  543,  and  Thomas  v.  Brown, 
1  Q.  B.  D.  714.  And  I,  therefore,  dismiss  the  plaintiff's 
claim  as  to  the  $50,  part  of  the  moneys  claimed  in  this 
action. 

In  regard,  however,  to  the  payment  of  $300,  I  think  I 
Bhall  follow  the  reasoning  adopted  by  Newlands,  J.,  in  Hall 
v.  Tumbull,  2  Sask.  L.  R.  89,  10  W.  L.  R.  536,  and  the 
reasoning  of  Stuart,  J.,  in  Tavender  v.  Edwards,  1  Alta. 
L.  R.  333,  8  W.  L.  R.  308,  namely,  that,  where  a  substantial 
pavmont  has  been  made  on  account  of  purchase-money, 
its  forfeiture  on  the  cancellation  of  the  contract  is  a  pen- 
alty against  which  the  Court  can  relieve,  where,  as  here, 
the  defendants,  within  a  few  months  of  the  failure  of  the 
parties  to  come  to  a  written  agreement,  sold  the  land  at 
an  advanced  price,  namely,  $18.50  per  acre,  an  advance  of 
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50  cents  per  acre  for  one-half  of  the  section,  and  $^0,  an 
advance  of  $2  per  acre,  for  the  oth^r  half  section,  and  the 
only  improvement  put  upon  the  place  in  the  meantime  was 
100  acrep  of  breaking,  which  cost  the  defendants  $350.  The 
terms  of  the  second  sale  were  practically  the  same,  though 
the  defendants  d'd  not  receive  a  cash  payment  of  $2,000, 
but  sold  the  property  on  the  crop  payment  system.  And 
the  person  to  whom  they  eventually  sold  was  the  same 
person  the  sale  to  whom.  they,  lost  by  granting  the  so- 
called  option.  It  is  a  matter  of  intention  largely,  to  be 
gathered  from  all  the  circumstances  of  the  ca^e,  whether 
the  money  wa^  paid  as  a  deposit  or  not.  1  cannot  but  think 
that  the  plaintiff  would  have  offered  a  great  deal  of  re- 
monstrance if  he  were  asked  to  pay  $300  at  the  time  he 
paid  this  amount,  had  he  understood  that  he  was  paying  it 
for  an  option  for  ten  days,  when  he  had  17  days  prior  to 
that  obtained  an  option  for  14  days  for  $50.  In  fact,  the 
ammmt  is  a  very  large  one  to  pay  in  this  country  for  an 
option  on  a  farm  proposition  of  this  sort.  The  defendants, 
however,  as  I  have  already  stated,  have  failed  to  shew  that 
the  plaintiff  is  in  default  so  as  to  enable  them  to  retain  the 
money  as  a  deposit  that  is  forfeited. 

I,  therefore,  for  the  reasons  stated,  give  judgment  for 
the  plaintiff  for  $300  and  costs. 


MANITOBA. 

September  25th,  1911. 

court  of  appeal. 

HILL  V.  WINNIPEG  ELECTRIC  B.  W.  CO. 

Street  Raihvan/s — Injury  to  Passenger — Collision  of  Cars — 
Moiorma/n  Abandoning  Controller — Conductor  AQting  as 
Motorman — Breach  of  Duty — Negligence — CauM  of  In- 
jury— Findings  of  Jury — Servants  Acting  beyond  Scope 
of  Authority — Liability  of  Master — Contract  of  Carrier 
— Undertaking  to  Use  Care  and  Diligence — Special  Car 
Engaged  by  Person  Injured — Contract  for — Authority  to 
Make — Evidence — Presumption — Rules  of  Company  — 
Rejection  as  Evidence — No  Miscarriage  Caused, 

The  plaintiff,  a  physician,  engaged  and  paid  for  a  special  electric 
car  of  the  defendants  to  convey  him  from  a  place  at  a  distance  from 
his  home  after  the  regular  cars  had  ceased  running  at  night.     While 
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he  was  trayelling  in  the  car  so  famished,  another  electric  car  of  the 
defendants  ran  into  it,  and^  the  plaintiff  was  injured.  It  appeared 
that  the  motorman  of  the  car  which  was  at  fault  had  abandoned  the 
controller  to  the  conductor,  and  was  himself  acting  as  conductor, 
which  was  against  the  defendants'  rules  and  unauthorised  by  them. 
Hie  plaintiff's  arrangement  for  the  special  car  was  made  with  the 
conductor  of  the  car  by  which  he  went  out  to  the  distant  place,  and 
he  paid  the  money  for  the  car  to  this  conductor,  and  found  the  car 
waiting  for  him  when  he  was  ready  to  return.  In  an  action  for  dam- 
ages for  the  plaintiff's  injuries,  the  defendants  raised  the  question 
that  the  conductor  who  chartered  the  car  to  the  plaintiff  was  not 
shewn  to  have  had  authority  to  do  so: — 

H^ld,  that,  by  proving  his  contract  with  the  conductor  and  that 
he  paid  for  the  car  and  was  received  in  it  and  carried,  the  plaintiff 
made  out  a  primA  facie  case  of  authority ;  and,  in  the  absence  of  any 
evidence  to  the  contrary,  it  must  be  assumed  that  the  car  was  duly 
let ;  and,  in  any  event,  the  plaintiff  was,  at  the  time  of  the  collision, 
lawfully  travelling  on  one  of  the  defendants'  cars  operated  by  them 
on  their  line  of  railway,  and  had  paid  for  the  privilege  of  so  travelling. 

At  the  trial,  the  jury  found  tiiat  the  motorman  in  changing  places 
with  the  conductor  acted  in  breach  of  his  duty;  and  to  the  question 
(4),  "Was  there  negligence,  and,  if  so,  what  did  it  consist  in?" 
answered :  "  The  failure  of  the  servants  of  the  company  in  perform- 
ing their  duties :" — 

ffeU,  that  the  motorman's  negligence  in  leaving  the  controller 
was  the  effective  cause  of  the  injury,  and  that  the  defendants  were 
liable  for  the  result  of  that  negligence. 

Engtlkart  v.  Farrani,  [18»7]  1  Q.  B.  240,  followed. 

Heldy  also,  that  the  findings  of  the  jury  sufficiently  established 
the  negligence  and  the  breach  of  duty  on  the  part  of  the  motorman, 
and  also  that  his  action,  in  conjunction  with  that  of  the  conductor, 
caused  the  accident.  The  very  fact  of  the  collision  was  evidence  of 
negligence  causing  the  accident. 

Per  Perdue,  J.A.  : — From  another  standpoint,  the  defendants' 
contract  was,  that  their  servants  should  use  care  and  diligence  so 
that  no  accident  should  happen ;  and,  in  order  to  make  the  defendants 
liable,  it  was  enough  to  shew  that  the  negligence  which  caused  the 
plaintiff's  injury  was  that  of  the  defendants'  servants. 

Per  RiCHABDS,  J.A. : — ^The  exclusion  from  the  evidence  at  the 
trial  of  the  defendants'  printed  rules  for  the  guidance  of  motormen, 
whether  proper  or  not,  did  the  defendants  no  wrong ;  the  only  object 
of  patting  in  the  rules  would  be  to  prove  that  the  motorman  was 
forbidden  to  delegate  or  abandon  to  others  the  performance  of  his 
duties ;  and  that  fact  was  otherwise  well  proved. 

The  plaintiff  was  a  practising  physician  in  the  city  of 
Winnipeg.  On  the  28th  March,  1910,  about  eight  o'clock 
in  the  evening,  he  was  called  to  Head'ngly  to  visit  a 
patient.  He  went  out  by  a  car  on  the  defendants'  railway. 
On  the  way  out  he  made  inquiry  of  the  conductor  and 
ascertained  from  him  that  the  last  car  returning  to  Win- 
nipeg would  leave  Headingly  at  eleven  o'clock.  The  plain- 
tiff, knowing  that  he  could  not  leave  by  that  hour,  asked 
if  he  could  charter  a  special  car  to  take  him  back.  The 
conductor  said  he  would  telephone  from  St.  Charles  to 
the  head  office  and  ascertain  what  arrangements  could  be 
made.  After  leaving  St.  Charles  on  the  way  to  Headingly, 
the  conductor  told  the  plaintiff  that  a  car  for  the  return 
trip  would  be  placed  at  his  disposal  for  $5.     The  plaintiff 
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agreed  to  this,  and  thereupon  paid  the  conductor  the 
amount  required  to  secure  the  car. 

At  about  one  o'clock  in  the  morning  of  the  29th,  the 
plaintiff  was  ready  to  return  and  found  a  car  at  Headingly 
waiting  to  take  him  to  Winnipeg.  He  boarded  the  car 
and  it  started  upon  its  trip.  All  went  well  until  the  car 
arrived  at  the  west  end  of  the  Orphanage  switch  within 
the  city  limits.  There  it  was  run  into  from  the  rear  by 
another  of  the  defendants'  cars,  and  a  violent  collision  Jbook 
place,  in  which  the  plaintiff  sustained  injuries  which  might 
be  of  Sk  permanent  nature.  The  action  was  brought  to 
recover  damages  for  these  injuries. 

The  St.  James  car  which  caused  the  accident  by  running 
into  the  car  in  which  the  plaintiff  was  riding  was  at  the 
time  being  operated  by  the  conductor  of  the  car,  who  had 
changed  places  with  the  motorman.  It  appeared  that  the 
conductor  asked  the  motorman  to  let  him  run  the  car  to 
the  barns,  and  the  motorman  relinquished  his  post  to  the 
conductor  and  went  to  the  rear  of  the  car  to  attend  to  the 
conductor's  duties.  The  motorman  had  been  employed  as 
such  only  for  seven  or  eight  days  previously,  and  was  not 
aware  that  it  was  a  breach  of  the  rules  to  give  up  the  con- 
troller of  the  car  to  the  conductor. 

The  main  defence  to  the  action  was,  that  the  conductor 
and  motorman  were  acting  contrary  to  the  rules  and  orders 
of  the  defendants  in  exchanging  places,  and  that  these 
servants  of  the  company  were  not  acting  within,  the  scope 
of  their  employment  when  the  accident  was  caused. 

The  trial  took  place  before  Howell,  C.J.M-,  and  a  jury. 
The  following  were  the  questions  left  to  the  jury  and  the 
answers  returned  thereto: — 

1.  Did  the  motorman  of  the  St.  James  car  exchange 
places  on  the  run  with  the  conductor?     A.  Yes. 

2.  In  doing  that  act  was  the  motorman  acting  in  breach 
of  his  duty?    A.  Yes. 

3.  What  caused  the  accident?  A.  The  St.  James  car 
colliding  with  the  Headingly  car. 

4.  Was  there  negligence,  and,  if  so,  what  did  it  consist 
of?  A.  The  failure  of  the  servants  of  the  company  in 
performing  their  duties. 

5.  Was  the  conductor  in  operating  the  car  acting  in 
breach  of  his  duties?    A.  Yes. 


Digiti 


zed  by  Google 


IQ-ll]        BILL  V.  WINNIPEG  ELECTRIC  R.   IF.   CO.  101 

6.  Assess  the  damages  which  the  plaintiff  sustained? 
•  A.  $2,000- 

Upon  these  findings  judgment  was  given  for  the  plain- 
tiff. 

The  defendants  appealed. 

The  appeal  was  heard  hy  Richards  and  Perdue,  JJ.A., 
and  Mathers,  C.J.K.B. 

E.  Anderson,  K.C.,  and  B.  D.  Guy,  for  the  defendants. 
W.  M.  Crighton  and  E.  A.  Cohen,  for  the  plaintiff. 

Richards,  J. A.: — The  plaintiff  arranged  with  the  con- 
ductor of  one  of  the  defendants'  Headingly  line  cars  to  be 
carried,  for  $5  (which  he  paid),  from  Headingly  to  Win- 
nipeg in  one  of  the  defendants'  cars,  at  an  hour  later  than 
the  time  at  which  Headingly  cars  ordinarily  cease  running. 
The  car  was  furnished,  as  agreed,  and  the  plaintiff  entered 
and  was  conveyed  to  Winnipeg. 

During  the  journey,,  another  car  of  the  defendants, 
known  as  a  St.  James  line  car,  ran  into  that  so  conveying 
the  plaintiff,  and  injured  him. 

The  motorman  of  the  St.  James  car  had,  eontr-iry  to 
the  defendants'  rules,  given  up  the  control  of  that  car  to 
its  conductor.  The  latter  was  not  skilled  in  a  inotonnan's 
duties  and  was  driving  the  car  when  the  injury  occurred. 
The  collision  was  caused  by  his  unskilfuluess. 

The  plaintiff  claims  compensation  for  his  injuries.  Th'i 
trial,  with  a  jury,  before  the  Chief  Justice  of  Manitoba, 
resulted  in  a  verdict  for  the  plaintiff. 

The  defendants,  in  appealing,  raise  the  question  that 
the  conductor  who  chartered  the  Headingly  car  to  the  plain- 
tiff is  not  shewn  to  have  had  authority  to  do  so.  Suppos- 
ing that  question  to  be  material  to  the  issue,  I  yet  think 
that,  by  proving  his  contract  with  the  conductor,  and  that 
he  paid  $5  and  was  received  in  the  car.  and  carried  as 
agreed,  the  plaintiff  made  out  a  prima  facie  case  of  such 
authority. 

The  defendants  contend  that  the  learned  trial  Judge 
erred  in  refusing  to  admit  as  evidence  the  defendants' 
printed  rules  for  the  guidance  of  motormen.  The  only 
object  in  putting  in  these  rules  would  be  to  prove  that  the 
motorman  was  forbidden  to  delegate  or  abandon  to  others 
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the  performance  of  his  duties.  That  fact  was  otherwise 
sufficiently  proved.  I  express  no  opinion  as  to  the  ad- 
missihility  of  the  rules  as  evidence  in  such  a  case-  But, 
even  if  properly  admissible,  their  exclusion  did  no  wrong. 

The  third  ground  is  more  important.  The  defendants 
pleaded  that,  in  assuming  to  run  the  car,  the  conductor 
acted  wholly  outside  of  the  scope  of  his  employment.  They 
contend  that  they  were,  therefore,  not  liable  for  injuries 
caused  by  his  unauthorised  acts,  and  that  those  acts  were 
the  cause  of  the  injury. 

The  plaintiff  relies  on  Engelhart  v.  Farrant,  [1897]  1 
Q.  B.  240.  The  facts  there  are  briefly  stated  in  the  follow- 
ing quotation  from  the  head-note:  ^'The  defendants  em- 
ployed a  man  to  drive  a  cart,  with  instructions  not  to  leave 
it,  and  a  lad,  who  had  nothing  to  do  with  the  driving,  to 
go  in  the  cart  and  deliver  parcels  to  the  customers  of  the 
defendants.  The  driver  left  the  cart,  in  which  the  lad  was, 
and  went  into  a  house.  While  the  driver  was  absent  the 
lad  drove  on.  and  came  into  collision  with  the  plaintiff's 
carriage."  The  Court  of  Appeal  held  that  the  driver's 
negligence,  in  leaving  the  cart,  was  the  effective  cause  of 
the  damage,  and  that,  such  being  the  case,  the  defendants 
were  liable  for  the  result  of  such  negligence.  Lord  Esher 
Bays,  at  p.  244:  "Leaving  that  lad  in  the  cart  with  the 
means  of  driving  off  at  any  moment  makes  what  Mears  did 
an  effective  cause  of  what  happened  afterwards.''  Mears 
was  the  man  employed  to  drive. 

The  cases  that  seem.  to.  me  most  in  point,  of  those 
cited  by  the  defendants,  are  Gwilliam  v.  Twist,  [1895]  2 
Q.  B.  84;  Beard  v.  London  Omnibus  Co.,  [1900]  2  Q.  B. 
530;  and  Harris  v.  Fiat  Motors  Limited,  2'2  Times  L.  R. 
556,  23  Times  L.  H.  504. 

In  Gwilliam  v.  Twist,  the  question  was  not  one  of  negl'- 
gence  on  the  part  of  the  driver  of  the  omnibus  that  caused 
the  injury,  but  whether  the  circumstances  were  such  as 
empowered  the  driver  and  conductor  to  make  a  third  party 
their  employer's  agent  to  drive  the  omnibus. 

In  Beard  v.  London  Omnibus  Co.,  also,  there  was  no 
question  of  negligence  on  the  part  of  the  driver  of  the 
omnibus.  The  case  turns  solely  on  whether  the  conductor 
had  authority  to  drive  the  omnibus  in  the  absence  of  the 
driver,  who  was  properly  absent. 
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Harris  v.  Fiat  Motors  Limited  was  very  like  the  present 
case  in  its  facts.  The  authorised  driver  of  a  motor-car 
intrusted  its  driving  to  an  unauthorised  person^  and  the 
damage  was  caused  by  the  latter's  mismanagement.  The 
plaintiff  recovered  a  verdict  in  a  County  Court.  In  a 
Divisional  Court  (22  Times  L.  R.  556),  the  case  was  treated 
as  turning  on  the  power  of  the  authorised  driver  to  make 
the  substituted  one  his  employer's  agent,  and  the  verdict 
was  set  aside  on  the  ground  that  he  had  no  such  power. 
There  was  no  attempt,  so  far  as  I  can  see,  to  contend  that 
the  defendants  were  liable  because  of  the  negligence  of 
their  servant  in  abandoning  the  control  of  the  car.  Ap- 
parently, the  action  was  based  wholly  on  alleged  liability 
for  the  negligence  of  the  substituted  driver.  Engelhart  v. 
Farrant  was  referred  to  in  the  judgment,  but  was  treated 
as  a  case  to  the  same  effect  as  Gwilliam  v.  Twist,  which, 
with  deference,  I  think  it  is  not.  In  the  Court  of  Appeal 
(23  Times  L.  R.  504),  the  verdict  for  the  plaintiff  was  re- 
stored, because  the  defendants  had,  by  their  conduct  of  the 
defence  in  the  County  Court,  practically  estopped  them- 
selves from  denying  that  the  substituted  driver,  who  caused 
the  damage,  was  their  servant. 

It  is  contended  that,  in  any  event,  there  has  been  no 
finding  by  the  jury  that  the  motorman  of  the  St.  James 
car  was  guilty  of  negligence,  and  that,  without  such  find- 
ing, the  verdict  cannot  stand.  I  think  that  finding  is  im- 
plied in  the  answer  to  the  fourth  question,-  saying  that 
there  was  negligence  in  "the  failure  of  the  servants  of 
the  company  in  performing  their '  duties."  There  were 
only  two  such  servants  on  the  St.  James  car,  the  motor- 
man  and  the  conductor,  so  that  the  use  of  the  plural  in  the 
answer  necessarily  includes  the  motorman. 

There  is  no  specific  finding  that  the  negligence  of  the 
motorman  was  the  effective  cause  of  the  injury.  But  there 
is  no  dispute  as  to  the  facts.  This  case  is  really  stronger 
for  the  plaintiff  than  Engelhart  v.  Farrant  was.  Here  the 
motorman  gave  up  the  running  of  the  car  to  the  conductor, 
knowing  that  the  latter  was  going  to  continue  to  run  it. 
There  the  driver,  when  leaving  the  cart,  was  not  aware  that 
the  boy  would  attempt  to  drive  it,  but  merely  knew  that  it 
would  be  within  the  boy*B  power  to  do  so. 

If  this  case  were  sent  back  for  a  new  trial,  the  ju 
would  undoubtedly  find,  as  the  facts  shew,  that  the  mot- 
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man's  negligence  in  abandoning  the  control  of  the  car  to 
the  conductor  was  the  effective  cause  of  the  plaintiff's 
injuries.     I  can  see  nothing  to  be  gained  by  such  a  course. 

If  the  law  laid  down  in  Engelhart  v.  Farrant  is  sound, 
— and,  I  think,  we  must  assume  that  it  is — the.  verdict 
should  be  upheld. 

I  would  dismiss  the  appeal  with  costs. 

Perdue,  J. A.: — The  point  taken  in'  the.  praecipe  in 
appeal  was  as  follows :  ^*  That  the  uncontradicted  evidence 
at  the  trial  proved  that  the  car  which  collided  with  the  car 
in  which  the  plaintiff  was  travelling  and  which  caused  him 
the  damage  complained  of  was  being  operated  by  the  con- 
ductor contrary  to  his  orders  and  instructions  and  without 
the  authority  of  the  defendants,  and  in  operating  the  said 
car  the  said  conductor  was  not  acting  within  the  scope  of 
his  employment.'' 

The  point  as  there  taken  leaves  untouched  the  question 
of  the  motorman's  negligence  in  giving  up  the  control  of 
the  machinery  of  the  car  and  the  part  which  that  played 
in  causing  the  accident. 

In  support  of  this  point  the  defendants'  counsel  relied 
upon  the  following  cases:  Storey  v.  Ashton,  L.  R.  5  Q.  B. 
476;  Wills  v.  Belle-Ewart  Ice  Co.,  12  0.  L.  R.  526;  Walker 
V.  South  Eastern  R.  W.  Co.,  L.  R.  5  C.  P.  640;  Beard  v. 
London  Omnibus  Co.,  [1900J  2  Q.  B,  530;  Gwilliam  v. 
Twist,  [1895]  2  Q.  B.  84. 

In  the  above  case^  may  be  found  illustrations  of  the 
well-established  principle  that  a  master  is  not  responsible 
for  the  acts  of  his  servant  committed  while  that  servant 
was  acting  outside  the  scope  of  his  employment. 

It  must  be  conceded  that  the  conductor  in  the  present 
case  was  not,  while  assuming  to  perform  the  duties  of  the 
motorman,  acting  within  the  scope  of  his  employment. 
But  the  plaintiff  contends  that  he  is  entitled  to  recover 
against  the  defendants,  on  the  ground  that  they  are  liable 
for  the  primary  negligence  of  the  motorman  in  relinquish- 
ing his  post  as  operator  of  the  machinery  of  the  car  and 
allowing  the  conductor  to  assume  it. 

In  Gwilliam  v.  Twist,  the  defendants'  omnibus  was 
being  driven  by  their  servant,  when  a  policeman,  thinking 
the  driver  was  drunk,  ordered  him  to  discontinue  driving, 
the  omnibus  then  being  only  a  quarter  of  a  mile  from  the 
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defendants*  yard.  The  driver  and  the  conductor  of  the 
omnibus  thereupon  authorised  a  person  who  happened  to 
be  standing  by  to  drive  it  home.  That  person,  by  his  negli- 
gence while  so  driving  the  omnibus  home,  drove  over  and 
injured  the  plaintiff.  It  was  held  that  there  was  no  ne- 
cessity for  the  servants  to  employ  another  person  to  drive 
the  omnibus  home,  as  the  defendants  might  have  been 
communicated  with,  and  the  defendants  therefore  were  not 
liable.  In  giving  his  judgment  Lord  Esher  said:  *^  There 
being  no  evidence  on  which  a  Judge  was  entitle^  to  say 
that  such  a  necessity  had  arisen,  he  was  bound,  I  think,  to 
hold  that  the  servant  had  no  authority  to  delegate  his  duty 
to  another  person,  and  that,  consequently,  the  defendants 
could  not  be  made  responsible  for  the  negligence  of  that 
other  party/'  This  case  establishes  that  where  a  servant 
delegates  his  duty  to  another  person  without  authority 
from  his  master  and  without  necessity  for  ^o  doing,  the 
master  is  not  responsible  to  a  stranger  for  the  negligence 
of  such  other  person  while  performing  the  service.  But  it 
does  not  deal  with  the  case  where  the  delegation  or  aban- 
donment of  his  duty  by  the  servant  is  of  itself  a  serious 
act  of  negligence  which  produces,  as  a  natural  sequence, 
injury  to  a  third  party. 

In  Engelhart  v.  Farrant,  [1897]  1  Q.  B.  240,  the  de- 
fendant employed  a  man  to  drive  a  cart,  with  instructions 
not  to  leave  it,  and  a  lad,  who  had  nothing  to  do  with  the 
driving,  to  go  in  the  cart  and  deliver  parcels  to  customers 
of  the  defendant.  The  driver  left  the  cart,  in  which  the 
lad  was,  and  went  into  a  house.  While*  the  driver  was 
absent,  the  lad  drove  on  and  came  into  collision  with  the 
plaintiff's  carriage.  It  was  held  that  the  negligence  of  the 
driver  in  so  leaving  the  cart  was  the  effective  cause  of  the 
damage,  and  that  the  defendant  was  liable.  I  quote  the 
following  from  Lord  Esher's  judgment:  '^The  question  is, 
was  that  negligence  of  Mears  (the  driver)  an  effective  cause 
of  this  damage  to  the  plaintiff?  It  was  argued  that  the 
mere  fact  of  the  second  lad  taking  into  his  own  hands  to 
drive  was  sufficient  to  prevent  the  liability  of  the  defend- 
ant, although  Mears  was  negligent.  That  argument  seems 
to  me  to  be  wrong.  If  a  stranger  interferes  it  does  not 
follow  that  the  defendant  is  liable;  but  equally  it  does  not 
follow  that  because  a  stranger  interferes  the  defendant  is 
not  liable  if  the  negligence  of  a  servant  of  his  is  an  effective 
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cause  of  the  accident."  It  was  held  that  Mears  might  rea- 
sonably have  anticipated  that  damage  might  happen  from 
his  act.  "  Leaving  that  lad  in  the  cart  with  the  means  of 
driving  off  at  any  moment  makes  what  Mears  did  an  effec- 
tive cause  of  what  happened  afterwards:"  per  Ijord  Esher, 
p.  244.  It  was  also  held  that  it  is  a  question  of  fact  in 
each  case  whether  the  original  negligence  was  an  effective 
cause  of  the  damage. 

The  motorman  was  guilty  of  an  act  of  gross  negligence 
in  relinquishing  the  controller  of  the  car  while  the  car  was 
actually  in  motion,  as  his  evidence  shews  it  was.  He  was 
guilty  of  this  breach  of  duty  and  act  of  negligence  while 
acting  in  the  scope  of  his  employment.  If  he  had  jumped 
off  the  car  and  allowed  it  to  proceed  without  any  one  in 
control,  there  could  be  no  question  as  to  the  liability  of 
the  defendants  for  any  injuries  caused  by  the  car  coming 
into  collision  with  another  car.  Are  the  defendants  ex- 
cused from  liability  by  the  fact  that  another  of  their  ser- 
vants, the  conductor  on  the  car,  assumed  the  operation  of 
it  when  the  motorman  left  his  post,  and  drove  the  car  so 
recklessly  and  negligently  that  it  ran  into  the  other  car 
in  which  the  plaintiff  was  riding  and  caused  the  injury? 

The  evidence  shews  that*  the  car  was  in  motion  when 
the  motorman  left  the  controller  and  the  conductor  took 
charge  of  it,  and  that  the  car  never  stopped  until  the  col- 
lision took  place.  An  electric  car  requires  care  and  skill 
in  its  operation.  If  operated  by  an  unskilled  person,  it 
becomes  a  very  dangerous  machine.  The  motorman  must 
have  known  that,  if  the  conductor  was  not  capable  of  tak- 
ing charge  of  the  then  moving  car  and  of  stopping  it  when 
necessary,  there  was  preat  probability  that  an  accident 
would  occur  while  passing  through  the  city.  He  made  no 
inquiry  as  to  whether  the  conductor  could  safely  be  in- 
trusted with  the  operation  of  the  car.  The  event  which 
happened  shewed  that  the  conductor,'  either  through  in- 
capacity or  negligence,  failed  to  operate  the  car  safely 
and  caused  the  accident.  The  negligence  of  the  motorman 
in  leaving  hh  post  and  allowing  the  other  to  take  it  was 
the  effective  cause  of  the  collision.  It  was  an  act  of  negli- 
gence which,  in  the  sequence  of  events,  led  up  to  and  caused 
the  injury  to  the  plaintiff.  Although  the  act  of  the  con- 
ductor intervened  as  the  immediate  cause  of  the  accident, 
the  negligence  of  the  motorman  was  primarily  responsible 
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for  it.  The  defendants  being  answerable  for  the  negli- 
gence of  the  motorman  in  the  performance  of  his 
duties^  they  are  liable  for  his  negligent  act  in  the  present 
ease,  notwithstanding  the  intervention  of  a  third-  party: 
Clark  V.  Chambers,  3  Q.  B.  D.  327;  Engelhart  v.  Farrant, 
supra;  McDowall  v.  Great  Western  R.  W.  Co.,  [1903]  2 
K.  B.  331. 

I  think  the  findings  of  the  jury  sufficiently  establish 
the  negligence  and  the  breach  of  duty  on  the  part  of  the 
motorman,  and  also  that  his  action,  in  conjunction  with 
that  of  the  conductor,  caused  the  accident.  The  evidence 
was  quite  sufficient  to  support  the  verdict.  The  very  fact 
of  the  collision  between  the  two  cars,  both  being  the  prop- 
erty of  the  defendants  and  being  then  operated  on  their 
line  of  railway  by  their  servants,  is  evidence  of  negligence 
causing  the  accident.  Skinner  v.  London,  etc.,  R.  W.  Co., 
5  Ex.  787;  Carpue  v.  London  and  Brighton  R.  W.  Co.,  6 
Q.  B.  751;  Burke  v.  Manchester  R.  W.  Co.,  18  W.  R.  694. 

There  is  another  standpoint  from  which  the  defend- 
ants* liability  may  be  regarded.  The  plaintiff  was  a  pas- 
senger on  the  defendants'  railway  and  had  paid  for  being 
carried  as  such.-  The  defendants,  as  carriers  of  passengers 
by  railway,  "enter  into  a  contract  that  all  persons  con- 
nected with  the  carrying  and  with  the  means  and  appli- 
ances of  carrying,  with  the  carriages,  the  road,  the  signal- 
ling, and  otherwise,  shall  use  care  and  diligence,  so  that  no 
accident  shall  happen:'^  per  Bramwell,  B,.  in  Wright  v. 
Midland  R.  W.  Co.,  L.  R.  8  Ex.  137,  140;  Thomas  v. 
Rhymney  R.  W.  Co.,  L.  R.  6  Q.  B.  266,  2'73.  The  defend- 
ants "  are  bound  to  exercise  the  greatest  care  and  fore- 
thought for  securing  the  safety  of  their  passengers,  and 
are  answerable  for  the  smallest  negligence  on  the  part  of 
their  servants  and  agents:"  Macnamara  on  Carriers,  2nd 
ed.,  p.  657,  and  cases  there  cited;  Halsbury's  Laws  of  Eng- 
land, vol.  4,  p.  44.  In  such  a  case,  where  negligence  is 
shewn  on  the  part  of  the  carriers  or  their  servants  causing 
injury  to^  the  plaintiff,  an  action  in  'tort  for  breach  of  duty 
may  be  brought:  Taylor  v.  Manchester  R.  W.  Co.,  [1895] 
1  Q.  B.  134;  Kelly  v.  Metropolitan  R.  W.  Co.,  [1895]  1  Q. 
B.  944. 

The  defendants  placed  in  charge  of  one  of  their  cars 
an  operating  crew  consisting  of  the  motorman  and  con- 
ductor, who  were  charged  with  the  control  and  operation 
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of  the  car.  By  breaches  of  duty  in  which  both  partici- 
pated and  negligence  for  w^ch  both  were  responsible 
(although  it  may  have  been  in  different  degrees)  the  ac- 
cident was  caused  and  the  plaintiff  was  injured.  The  negli- 
gence which  caused  the  accident  was  undoubtedly  that  of 
the  defendants'  servants.  In  order  to  make  the  defend- 
ants liable  to  the  plaintiff,  it  is  enough  to  shew  that  the 
negligence  or  omission  which  caused  the  accident  was  that 
of  the  defendants'  servants  then  in  actual  charge  of  the 
car.  The  motorman  abandoning  his  duty  and  the  conductor 
attempting  to  perform  the  duty  of  the  motorman  were 
breaches  of  duty  and  acts  of  negligence  for  the  conse- 
quences of  which  the  defendants  were  liable  to  the  plain- 
tiff, a  passenger  lawfully  travelling  on  the  car.  The  case 
of  Vance  v.  Grand  Trunk  Pacific  B.  W.  Co.,  17  0.  W.  R. 
1000,  is  quite  distinguishable  from  the  present  one.  In 
that  case  the  person  who  was  injured  was  one  of  the  train 
crew  and  was  himself  a  participator  in  the  negligent  con- 
duct of  members  of  the  crew  which  caused  the  accident. 

An  objection  was  taken  by  the  defendants  that  it  was 
not  shewn  that  the  special  car  in  which  the  plaintiff  tra- 
velled back  from  Headingly  was  let  by  any  one  having 
authority  to  do  so.  I  think  the  plaintiff  was  justified  in 
assuming  that  the  conductor  had  communicated  with  some 
one  having  the  necessary  authority,  and  that  the  contract 
with  the  plaintiff  for  the  car  was  duly  authorised.  In  the 
absence  of  any  evidence  to  the  contrary,  it  must  be  in- 
ferred that  the  car  was  duly  let  to  the  plaintiff.  In  any 
event  the  plaintiff  was,  at  the  time  of  the  accident,  law- 
fully travelling  on  one  of  the  company's  cars  operated  by 
them  on  their  line  of  railway  and  had  paid  for  the  privi- 
lege of  so  travelling. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Mathers,  C.J.K.B.,  concurred. 
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MANITOBA. 

September  2^5th,  1911. 

coukt  of  appeal. 

GRACE  V.  OSLER. 

BuHding  Contract — Subsidence  of  Walls  during  Progress  of 
Work — Fault  of  Contractors — Refusal  to  Repair — Temv- 
ination  of  Employment — Justification — Construction  of 
Contract— Modification  of  Specifications — Negligence  or 
Lack  of  Judgment  of  Architects — Burden  of  Proof  — 
Refusal  of  Progress  Certificate — Counterclaim — Expense 
Incurred  in  Completing  Building — Injury  to  Neighbour- 
ing Building — Measure  of  [Damages — Offer  to  Restore  — 
Estoppel — Delay  in  Completion — Loss  of  Rents — Liqui- 
datejA  Damages — Extension  of  Time — Extras — Damages 
for  Nonrcompletion  within  Time  Specified  by  Contract. 

The  judgment  of  Mathebs,  G.J.K.B.,  16  W.  L.  R.  627,  was 
affirmed  by  the  Court  of  Appeal  as  regards  the  dismissal  of  the 
plaintiffs'  claim,  and  varied  in  respect  of  the  recovery  by  the  defend- 
ants upon  their  counterclaim,  by  the  disallowance  of  the  sum  awarded 
as  liquidated  damages  and  in  other  respects. 

Appeal  by  the  plaintiffs  from  the  judgment  of  Mathers, 
O.J.K.B.,  16  W.  L.  R.  62^7. 

The  appeal  was  heard  by  Howell,  C.J.M.,  Richards, 
Perdue,  and  Cameron,  J  J.  A. 

G.  D.  Minty  and  C.  S.  Tapper,  for  the  plaintiffs. 
J.  H.  Munson,  K.C.,  and  E.  P.  Haffner,  for  the  defend- 
ants. 

Howell,  C.J.M.: — It  seems  to  me  the  evidence  fully 
justifies  the  finding  of  fact  by  the  trial  Judge  that  the 
sinking  and  slipping  in  of  the  walls  was  caused*  by  the 
accumulation  of  water  in  the  basement,  and  that  the  water 
got  there  through  the  negligence  or  want  of  care  of  the 
plaintiffs.  The  plaintiffs,  however,  dispute  this  finding 
ftnd  contend  that  it  was  caused  by  defects  in  the  plans  and 
ppecifications,  and  that  the  damages  were  caused  by  "the 
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negligence  or  lack  of  judgment  of  the  architect "  provided 
for  by  the  last  clause  of  article  IV.  of  the  contract. 

Even  if  this  finding  of  fact  is  not  supported  by  the 
evidence,  I  do  not  see  how  the  plaintiffs  could  recover. 
The  plaintiffs  contend  that  they  entered  into  a  contract 
to  put  in  foundations  in  an  excavation  already  made,  and 
erect  buildings  thereon  according  to  plans  and  specifica- 
tions, and  they  assert  and  called  evidence  to  prove  that 
the  scheme  was  impracticable  and  the  work  could  not  be 
done  according  to  those  plans.  The  plans  and  specifica- 
tions referred  to  in  the  contract  are  complete  in*  them- 
Belves,  and*  the  work  could  have  been  done  without  further  - 
directions  or  interference  of  the  architects  except  certain 
details  elaborating  the  general  plans.  By  the  specifications 
the  contractor  is  required  to  study  the  plans  and  specifica- 
tions, and,  if  he  has  a  doubt  as  to  stability,  he  shall  so 
report  in  writing  to  the  architects;  and  there  is  also  the 
following  provision :  "  Thie  contractor  shall  provide  for  ef- 
fectively securing  and  protecting  the  work  from-  injury 
either  from  inclemency  of  the  weather,  fire,  accident,  de- 
sign, or  otherwise  until  acceptance  of  the  work,  and, 
should  any  damage  arise,  the  same  shall  be  made  good  by' 
the  contractor  to  the  satisfaction  of  the  architects;"  and 
in  another  clause  appears  the  following,  "  The  work  is  en- 
tirely at  the  contractor's  risk  until  the  same  is  approved 
of  and  accepted.'' 

The  plaintiffs  do  not  assert  that  any  details  or  directions 
of  the  architects,  given  after  the  contract  was  entered 
into,  in  any  way  changed  the  nature  of  the  work  or  made 
it  more  impracticable,  but  they  assert  that  this  case  does 
not  come  within  the  principles  laid  down  in  Thorn  v.  Mayor 
and  Commonalty  of  London,  1  App.  Gas.  120,  and  Bottoms 
V.  Mayor,  etc.,  of  York,  2  Hudson  on  Building  Contracts 
220,  and  that  it  did  not  become  their  duty  to  see  for  them- 
selves if  the  work  could  be  done  because  of  the  last  clause 
in  article  IV.  of  the  contract.  The  important  part  of  that 
clause  is  as  follows :  "  The  contractor  shall  be  responsible 
for  all  loss  or  damage  to  the  works  during  the  progress  of 
the  works  until  such  time  as  the  works  are  complete,  imless 
due  to  the  negligence  or  lack  of  judgment  of  the  architect 
or  caused  by  other  trades." 

I  quite  agree  that,  if  the  contract  in  terms  contradicted 
or  was  inconsistent  with  the  plans  and  specifications,  the 
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former  should  prevail,  but  it  seems  to  me  clear  that  the 
proper  construction  to  be  put  upon  that  clause  is  to  apply 
"  the  negligence  or  lack  of  judgment  of  the  architects  '^  not 
to  the  plans  and  specifications  and  design  of  the  work  but 
to  the  acts  or  negligence  of  the  architects  in  doiug  their 
part  after,  the  contract  was  entered  into;  and  this  also 
would,  in  point  of  time,  harmonise  it  with  the  last  few  words 
of  the  clause  "  caused  by  other  trades.*'  This  construction 
would  also  allow  a  sensible  meaning  to  be  given  to  the  spe- 
cifications, portions  of  which  have  been  quoted.  The  build- 
ing collapsed,  and  the  plaintiffs  refused  to  go  on  with  the 
work  of  restor'ng  it  and  of  completing  it  unless  extras  were 
allowed.  To  my  mind,  the  evidence  is  clear  that  the  plain- 
tiffs really  abandoned  the  work  and  contended  that  new 
terms  should  be  added  to  the  agreement. 

The  effect  of  the  judgment  appealed  from  is  to  give 
the  plaintiffs  the  benefit  of  all  the  work  done  by  them  by 
crediting  them  with  contract-price  and  by  charging  them 
with  the  moneys  they  have  received  and  with  the  expenses 
which  the  defendants  have  been  put  to  in  repairing  the 
damaged  walls  and  completing  the  contract;  and  I  think 
this  should  stand. 

The  learned  Chief  Justice  also  allowed  the  defendants 
the  sum  of  $16,200  by  way  of  liquidated  damages;  but,  with 
great  respect,  I  differ  with|him  on  this  subject.  The  con- 
tract, dated  the  16th  July,  required  the  work  to  be  com- 
pleted by  the  1st  April  following,  and  the  work  was  of  such 
a  nature  that  the  principal  part  of  it  must  be  done  in 
moderate  weather;  only  inside  work,  after  the  walls  were 
erected,  the  roof  on,  and  the  building  enclosed,  could  be 
done  in  the  winter.  Assum'ng  that  immediately  after  the 
date  of  the  contract  the  plaintiffs  commenced  the  work, 
pome  time  must  elapse  before  materials  and  machinery 
poiild  be  assembled  to  commence  the  foundations  and  walls, 
and  at  best  the  time  was  very  short  for  this  outside  work. 
Early  in  the  work  the  plaintiffs  were  delayed  by  the  archi- 
tects changing  the  front  wall;  and  it  seems  to  me  this  delay 
was,  under  the  circumstances,  and  considering  the  time  of 
the  year,  unnecessarily  too  long,  and,  no  doubt,  delayed  the 
roofing  of  the  building,  and  perhaps  prevented  it  being 
put  on  before  winter.  The  work  proceeded  after  the  1st 
April  just  as  before,  and  on  the  Ist  August  following  an 
extra  by  way  of  the  addition  of  part  of  another  storey 
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was  ^ordered  by  the  architects  of  the  value  of  more  than. 
$4,000.  Other  extras  were  ordered,,  some  before  and 
some  after  the  Ist  April.  Hudson,  at  pp.  626,  531,  532, 
states  the  law  to  be  that,  if  the  architect  has  power  to 
extend  the  time  in  case  of  extras,  it  must  be  done  before 
the  time-limit  expires;  and  in  Findlay  v.  Stevens,  20  0.  L. 
R.  334,  it  was  held  that  the  penalty  clause  did  not  apply 
in  any  way  w.here  the  whole  work  was  delayed  until  after 
tlie  time-limit  had  expired  Dodd  v.  Cburton,  [18!):]  1  Q. 
B.  567,  decided  that,  if  extra  work  was  ordered,  thirs  re- 
lieved as  to  time-limit,  and  did  away  with  the  penalty;  but, 
of  course,  this  could  be  contracted  against. 

Section  7  of  the  contract  provides  that,  if  the  contractor 
is  delayed  by  the  neglect  of  the  architect  or  by  extras  or 
by  inclemency  of  the  weather,  '^  then  the  time  herein  fixed 
for  the  completion  of  the  works  shall  be  extended  for  a 
period  equivalent  to  the  time  lost.^'  That  clause  also  con- 
tains this  provision  at  the  end  of  it,  "  that  duration  of  this 
extension  shall  be  certified  by  the  architect  subject  to  ap- 
peal to  arbitration  as  hereinafter  provided.'^  There  is  no 
statement  that  the  parties  shall  be  bound  by  this  certifi- 
cate of  the  architect,  and  he  made  none.  If  it  is  sound  law 
that  the  architect  can  only  grant  extensions  of  time  before 
the  timerlimit  expires,  he  was  powerless  to  grant  it  for 
the  extras  ordered  after  the  1st  April. 

iMore  than  four  months  after  the  work  should  have 
been  completed,  the  architects  ordered  a  part  of  another 
storey  to  be  added  to  the  building,  thereby  quite  changing 
the  roof;  and  it  might  well  be  argued  that  this  was  more 
than  an  extra  provided  for  by  sec.  7  of  the  contract.;  The 
front  of  the  building  was  changed  as  above  set  forth,  and 
this  also  may  not  be  an  extra  but  a  material  change,  not 
provided  for,  and  the  same  might  be  said  of  the  changes  in 
the  roof  and  the  connections  necessitated  by  the  added 
storey.  The  architects,  the  agents  of  the  defendants,  have 
not  certified  as  to  time  required  by  the  contract,  even  where 
they  caused  great  delay  by  their  neglect.  Payments  con- 
tinued after  the  1st  April  as  before,  without  any  reference 
to  the  $100  per  day  for  liquidated  damages.  From  all  this, 
I  conclude  that  the  parties  mutually  considered  and  agreed 
that  the  clause  as  to  the  limit  of  time  was  abandoned,  and 
that  the  penalty  of  $100  per  day  would  not  "be  enforced, 
and  they  varied  the  contract  accordingly. 
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The  defendants  contend  that,  even  if  they  are  not  en- 
titled to  the  liquidated  damages  above-mentioned,  they  are 
entitled  to  damages  because  the  plaintiffs  did  not  complete 
their  contract  within  a  reasonable  time. 

The  plaintiffs  completed  the  walls  of  the. building  and 
put  the  roof  on  and  had"  a  considerable  portion  of  the 
other  work  completed  before  the  cave-in  above  set  forth 
had  happened.  The  defendants  took  the  work  over  in 
September;  and,  although  this  building  was  enclosed  in, 
they  did  not  complete  the  work  themselves  until  the  next 
spring.  The  defendants  delayed  the  plaintiffs  by  not  giv- 
ing them  the  particulars  or  plans  of  the  front  of  the  build- 
ing, and  by  directing  large  extras  as  late  as  in  August,  and 
evidently  proceeded  slowly  in  the  completion  of  the  work 
themselves*  Considering  all  these  facts,  and  considering 
that  the  onus  of  proving  this  claim  is  upon  the  defendants, 
I  do  not  think  they  have  made  out  a  case  for  damages  on 
account  of  unreasonable  delay  on  the  part  of  the  plaint'flfs. 

The  defendants  also  claim  damages  because  the  building 
they  completed  is  unlevel. 

Let  us  assume  that  the  contract  and  plans  required  a 
building  with  level  floors;  and,  I  think,  we  must  assume 
also  from  the  evidence  that  the  building  could  have  been 
levelled  up  when  the  defendants  took  over  the  work  and 
could  have  been  completed  as  a  building  with  level  floors. 
The  plaintiffs  offered  to  do  this  levelling  for  $5,000.  The 
defendants  evidently  were  satisfied  to  complete  that  build- 
ing with  unlevel  floors,  and  they  did  so  complete  it;  and 
I  think  we  may  assume  that  they  were  satisfied  so  to  com- 
plete it.  If  this  is  the  case,  then  the  defendants  deliber- 
ately finished  the  building  not  according  to  the  plans  and 
specifications,  but  chose  to  finish  it  in  the  state  in  which 
it  now  is.  Suppose  the  building  was  to  be  a  five-storey 
building,  and  the  defendants  took  it  over  and  completed  it 
as  a  four-storey  building,  I  do  not  see  well  how  they  could 
complain  and  get  damages  because  they  completed  the  work 
and  made  a  building  on  a  different  plan  from  that  agreed 
upon.  I  think  the  defendants  are  not  entitled  to  damages 
under  thirJ  head.  I  would  dismiss  the  defendants'  appeal 
with  costs.  The  plaintiffs'  appeal  is  allowed  in  part  as  above 
indicated,  and  the  formal  judgment  will  be  varied  as  set 
forth  in  the  formal  memorandum  of  minutes  now  handed  in. 
The  plaintiffs  will  get  all  their  disbursements  of  and  inci- 
dental to  their  appeal,  to  be  taxed  l)y  the  Master. 
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EicHARDS,  J.A. : — 1  have  carefully  gone  over  the  judg- 
ment of  my  brother  the  Chief  Justice,  and  agree  with  it  in 
every  respect,  except  that  I  express  no  opinion  as  to  whether 
the  sinking  and  slipping  of  the  walls  was  the  result  of  lack 
of  judgment  of  the  architects  in  preparing  the  plans,  or  of 
the  accumulation  of  water  in  the  basement. 

Perdue,  J.A.: — The  plaintiffs  allege  that  they  were  not 
liable  to  make  good  the*  damages  caused  to' the  building  and 
to  the  adjoining  premises  by  the  sinking  and  sliding  in  of 
the  foundations.  They  base  this  claim  upon  the  contention 
that  the  cause  of  the  accident  was  due  to  the  negligence  or 
lack  of  judgment  of  the  architects  in  designing  and  super- 
intending the  building. 

By  the  contract  the  plaintiffs,  as  contractors,  agreed  to 
erect  the  building  for  the  defendants,  the  owners,  under  the 
direction  of  the  architects,  who  are  designated  the  owners* 
agents,  and  to  provide  all  the  materials  and  perform  all  the 
work  mentioned  in  the  specifications  and  shewn  on  the  draw- 
ings and  details  prepared  by  the  architects  and  in  accord- 
ance therewith,  these  specifications  and  drawings  being  iden- 
tified by  the  signatures  of  the  parties.  Part  of  article  IV. 
of  the  contract  is  as  follows :  ^^  The  whole  of  the  works  are  to 
be  executed  in  the  most  substantial,  workmanlike,  and  per- 
fect manner,  unless  otherwise  provided  for  in  the  specifica- 
tions. The  contractor  shall  be  responsible  for  all  loss  or 
damage  to  the  works  that  may  occur  during  the  progress  of 
the  works  until  such  time  as  the  works  are  complete,  unless 
due  to  the  negligence  or  lack  of  judgment  of  the  architects, 
or  caused  by  other  trades,  provided  that  the  contractor  shall 
be  responsible  for  reasonable  wear  ajid  tear  to  the  work,  even 
if  caused  by  other  trades,  and  the  contractor  shall  make 
good  any  damage  he  is  liable  for,  as  aforesaid,  with  as  little 
delay  as  possible,  delivering  the  whole  work  clean,  complete 
and  perfect  in  every  respect  in  accordance  with  the  plans 
and  specifications.-^' 

Apart  from  the  meaning  that  is  to  be  given  to  the  words, 
'^unless  due  to  the  negligence  or  lack  of  judgment  of  the 
architects,'^  it  is  clear  that  the  contractor  would  be  liable 
to  make  good  any  injury  that  happened  to  the  building  dur- 
ing tl^  progress  of  its  construction,  although  the  cause  of 
that  injury  was  due  to  defective  design  or  to  errors  on  the 
part  of  the  architects  in  preparing  the  specifications  for  the 
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work.  When  a  contractor  tenders  for  the  erection  of  a 
bnilding,  he  is  given  tiie  opportunity  of  examining  the  plans 
and  specifications;  he  may,  if  he  thinks  it  necessary^  take 
the  advice  of  a  skilled  engineer ;  he  is  not  bound  to  contract 
to  do  the  work;  but,  if  he  does  so  contract,  he  assumes,  in 
the  absence  of  a  guarantee  as  to  the  feasibility  of  the  work 
in  accordance  with  the  plans,  the  risk  of  being  able  to  per- 
form it:  Thorn  v.  Mayor  and  Commonalty  of  London,  1 
App.  Cas.  120;  Bottoms  v.  Mayor,  etc.,  of  York,  2  Hudson 
on  Building  Contracts  220.  This  is  the  case  even  where 
the  defects  which  caused  the  rejection  of  the  work  were  un- 
avoidable, if  it  was  performed  in  accordance  with  the  speci- 
fications: Hydraulic  Engineering  Co.  v.  Spencer,  2  Times 
L.  R.  554. 

If  we  assume  the  plaintiffs'  contention  to  be  well  founded, 
and  interpret  the  clause  above  quoted  as  being  sufiicient  to 
protect  the  builder  and  throw  the  loss  upon  the  owner, 
where  such  loss  arose  from  injury  to  the  work,  due  to  negli- 
gence or  lack  of  judgment  on  the  part  of  the  architects  in 
preparing  the  plans  and  details  of  construction  or  in  sup- 
erintending it,  the  plaintiffs  must  prove  that  the  negligence 
or  lack  of  judgment  of  the  architects  was  in  fact  responsible 
for  any  injury  that  occurred.  A  great  mass  of  evidence, 
much  of  it  being  that  of  expert  engineers  and  architects, 
was  put  in  at  the  trial,  dealing  with  the  cause  or  supposed 
causes  of  the  catastrophe.  I  have  read  the  whole  of  the  evi- 
dence, and  I  see  no  reason  for  disagreeing  with  the  con- 
elusion  of  the  learned  trial  Judge  as  to  what  was  the  actual 
cause  of  the  injury.  Snow  and  rain  had  come  into  the  base- 
ment before  the  building  was  roofed  and  protected  from  the 
weather.  The  earth  which  formed  the  strut  or  support  to 
the  footings  of  the  walls,  so  as  to  prevent  them  from  being 
pushed  in  by  the  pressure  of  the  outside  clay,  became  wet 
and  trodden  up  by  the  men  at  work  in  the  basement.  On 
the  24th  July  ah  exceptionally  heavy  rain-storm  occurred, 
which  caused  the  water  to  back  into  the  basement  from  the 
sewer,  the  opening  -into  which  had  been  left  open.  On  the 
night  of  the  10th  August,  a  similar  occurrence  took  place, 
the  basement  being  again  flooded  to  the  depth  of  about  two 
feet.  The  great  bulk  of  the  water  in  each  case  ran  out 
again  through  the  sewer  as  the  water  in  the  latter  subsided, 
but  a  considerable  part  would  in  each  case  be  absorbed  by 
the  soil  and  left  in  pools  on  the  earth  in  the  basement.   This 
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would  soak  into  the  clay  and  interfere  with  its  efficiency 
as  a  support  to  the  footings.  The  fact  that  the  sinking  and 
slipping  in  of  the  footings  of  both  east  and  west  walls  oc- 
curred at  the  same  time,  and  almost  immediately  after  the 
flooding  of  the  10th  August,  points  clearly  to  the  conclusion 
that  the  accident  was  caused  by  the  water  which  then  came 
into  the  basement,  in  conjunction  with  the  previous  state 
of  the  clay  around  the  footings  on  the  inside  of  the  building. 

The  specifications  declare  that  '^  the  contraptor  shall  pro- 
vide for  effectively  securing  and  protecting  the  work  from 
injury,  either  from  inclemency  of  the  weather,  fire,  accident, 
design,  or  otherwise,  until  the  acceptance  of  the  work;  and, 
should  any  damage  arise,  the  same  sliall  be  made  good  by  the 
contractor  to  the  satisfaction  of  the  architect.'*  They  also 
contain  the  following  provision :  ^^  Bale  out  and  remove  from 
foundations  all  water,  soil,  etc.,  that  may  come  into  or  upon 
same  by  reason  of  rain,  springs,  drains,  or  otherwise.  All 
foundations  to  be  kept  dry.''  It  was  argued  that  this  last 
provision  related  only  to  keeping  the  trenches  in  which  the 
concrete  foundations  were  to  be  laid  clear  of  water,  soil,  etc. ; 
but  the  last  sentence  of  the  paragraph  shews  that  the  founda- 
tions are  to  be  protected  from  water  during  the  construc- 
tion of  the  building. 

It  is  said  that  the  architects  should  have  given  directions 
for  the  closing  of  the  sewer  or  should  have  prescribed  means 
for  excluding  the  water  from  the  cellar.  The  answer  to  this 
is,  that  the  care  of  the  work  during  its  progress  was  thrown 
upon  the  contractor,  and  that  the  blocking  of  the  entrance 
to  the  sewer  was  a  matter  of  no  difficulty,  and  could  have 
been  effected  in  a  few  minutes  by  most  simple  means.  Even 
if  the  backing  up  of  water  through  the  sewer  was  an  al- 
together unexpected  event,  such  as  might  not  have  been  an- 
ticipated by  a  most  careful  builder,  the  first  flood  gave  ample 
warning  that  a  similar  casualty  might  again  occur.  Still, 
warning  was  not  taken  from  the  first  flood,  and  seventeen 
days  afterwards  there  was  a  recurrence  of  it.  With  the  sec- 
ond flood  matters  reached  a  climax.  The  thoroughly  sat- 
urated earth  outside  the  foundation  walls  exerted  pressure 
inwards  which  the  inner  strut  of  clay  against  the  footings, 
weakened  as  it  was  by  the  effect  of  the  water,  could  not 
resist. 

I  have  come  to  the  conclusion,  therefore,  that  the  real 
cause  of  the  accident  was  the  failure  of  the  plaintiffs  to 
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protect  the  foundations  from  the  effects  of  water.  In  this 
view  it  is  needless  to  attempt  the  interpretation  of  article 
IV.  of  the  contract  in  so  far  as  the  meaning  and  applica- 
tion of  the  words  *' unless  duetb  the  negligence  or  lack  of 
judgment  of  the  architect,"  are  concerned.  These  words,  I 
understand,  are  not  usually  found  in  building  contracts. 
Whether  their  meaning  is  as  wide  as  the  plaintiffs'  coun- 
sel argued  it  to  be,  or  as  narrow  as  the  contention  of  the 
defendants'  counsel  would  make  it,  need  not  be  considered 
in  this  case. 

Having  found  the  cause  of  the  accident  to  have  been 
due  to  water  in  the  foundations,  there  is  no  necessity  to 
consider  the  sufficiency  of  the  plans  and  specifications.  Even 
if  it  were  established  that  the  design  was  weak,  and  that  due 
care  had  not  been  taken  in  the  plans  and  details  of  the  con- 
struction, it  is  manifestly  clear  that  it  was  possible  to  erect 
a  building  according  to  those  plans  and  details.  The  con- 
tractors did  not  warrant  the  permanency  of  the  building. 
If  they  erected  it  in  accordance  with  the  plans  and  specifi- 
cations, they  were  not  responsible  for  what  might  happen 
to  it  after  it  had  been  accepted  and  taken  off  their  hands: 
Hudson,  vol.  1,  p.  270.  But  they  did  undertake  to  construct 
the  building  in  accordance  with  the  plans,  and  that  con- 
tract they  were  bound  to  perform;  even  if  the  architects 
were  negligent,  as  long,  at  all  events,  as  the  construction 
was  capable  of  performance. 

The  plaintiffs  should  have  repaired  the  damages  to  the 
building,  and  also  those  caused  to  the  adjoining  premises  of 
the  Canadian  Northern  Railway  Company.  On  their  refusal 
to  do  this,  the  defendants  were  justified  in  terminating  the 
plaintiffs'  employment  and  completing  the  work  themselves 
as  provided  by  article  V.  of  the  contract.  In  such  case  the 
plaintiffs,  by  the  provisions  of  that  article,  were  disentitled 
to  receive  any  further  payment  until  the  works  should  be 
wholly  finished.  If  the  amount  of  the  balance  payable  under 
the  contract  should  exceed  the  expense  incurred  by  the  owner 
in  finishing  the  work^  such  excess,  it  is  provided,  should 
be  paid  to  the  contractor;  if  the  balance  is  the  other  way 
the  contractor  should  pay  it.  The  defendants  have  counter- 
claimed  for  a  very  large  sum  of  money,  being  the  expense 
of  making  the  repairs  to  both  buildings,  completing  the  work 
to  be  done  under  the  plaintiffs'  contract,  liquidated  damages 
for  not  completing'  the  building  within  the  time  limited, 
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and  general  damages  for  loss  of  rents  and  use  of  the  build- 
ing, and  upon  other  grounds  of  alleged  damage. 

The  learned  trial  Judge  allowed  to  the  defendants  the 
sum  of  $16,200  by  way  of  liquidated  damages  under  article 
VI.  of  the  contract.  That  article  is  as  follows :  ''  The  con- 
tractor shall  complete  the  whole  of  the  works  comprehended 
in  this  agreement  by  the  1st  day  of  April,  A.D.  1907,  pro- 
vided that  the  contractor  sball,  for  every  day  after  the  date 
herein  fixed  for  completion  thereof  that  his  work  shall  re- 
main uncompleted,  pay  to  the  owner  as  liquidated  damages 
for  such  delay  the  sum  of  $100.^' 

Article  VII.  provides  that,  *^  should  the  contractor  be  ob- 
structed or  delayed  in  the  prosecution  or  completion  of  the 
works  by  the  act,  neglect,  delay,  or  default  of  the  owner  or 
of  the  architecft  ...  or  by  reason  of.  extra  work  being 
required  to  be  done,  or  by  reason  of  inclemency  of  the 
weather  ...  or  by  reason  of  any  damage  which  may 
happen  by  flood,  fire,  lightning,  "earthquake,  or  cyc- 
lone, or  by  reason  of  the  abandonment  of  the  works  by  the 
employees  through  no  fault  of  the  contractor  .  .  .  then 
the  time  fixed  for  the  completion  of  the  works  shall  be  ex- 
tended for  a  period  equivalent  to  the  time  lost  by  reason 
of  any  or  all  of  such  causes  aforesaid,  but  no  such  allow- 
ance' shall  be  made  if,  in  consequence  of  the  contractor's 
omission  to  present  a  claim  therefor  to  the  architect  within 
a  reasonable  time  after  the  occurrence  of  the  said  delay,  the 
architect  or  abitrators  are  unable  to  make  a  fair  estimate 
of  the  extension  of  time  the  contractor  should  receive  here- 
under. The  amount  of  such  loss  or  damage  to  either  party 
hereto  shall  in  every  case  be  fixed  and  determined  by  the 
architect,  subject  to  arbitration  as  hereinafter  provided." 

The  delay  upon  the  part  of  the  architects,  occasioned  by 
alterations  in  the  works,  ordering  of  extras,  and  failure  to 
furnish  necessary  drawings  and  details,  was  of  a  very  flag- 
rant character.  The  evidence  and  the  correspondence  shew 
that  the  plaintiffs  met  with  the  greatest  difficulty  in  pro- 
curing the  drawings  and  details  required  for  the  work  to 
enable  them  to  order  materials  and  fittings  and  to  proceed 
with  it.  Months  in  some  cases  were  allowed  to  pass  before 
the  architects  complied  and  furnished  what  was  necessary. 
Mr.  Jordan,  the  architect  in  charge,  makes  the  admission: 
''And  sometimes,  possibly,  we  were  negligent  in  our  office. 
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.  .  .  We  could  not  be  flooded  in  the  office  to  the  detri- 
ment of  other  jobs/' 

The  defendanfs  contend  that,  because  the  plaintiffs  have 
not  procured  certificates  from  the  architects  extending  the 
time  for  completion,  no  allowance  can  be  made  for  the  vari- 
ous delays,  however  caused,  and  that  the  penalties  must  be 
exacted. 

There  was  one  feature  in  connection  with  the  alterations 
in  the  building  which  is  of  great  importance  in  considering 
tliis  question.  Almost  immediately  after  the  execution  of  the 
contract,  the  plaintiffs  wrote  to  the  architects  requesting 
details  for  the  cut  stone  in  order  to  furnish  them  to  the  sub- 
contractors who  were  to  cut  the  stone.  After  some  delay 
these  were  received,  but  on  the  11th  September  the  archi- 
tects notified  the  plaintiffs  that  a  change  would  be  made 
in  the  east  front  entrance,  and  stopped  the  work  upon  it. 
The  details  relating  to  this  change  were  not  finally  settled 
upon  and  furnished  by  the  architects  until  late  in  the  aut- 
umn— the  trial  Judge  finds  not  until  the  10th  November. 
Then  the  cut  stone  in  accordance  with  the  new  design  had 
to  be  ordered  and  procured.  The  stone,  without  default  on 
the  part  of  the  contractors,  did  not  arrive  until  about  the 
Ist  January,  1907.  Carter,  who  was  the  local  manager  for 
the  plaintiffs  and  had  charge  of  the  work,  states  that  this 
delayed  the  construction  of  almost  the  entire  stone  front 
during  that  time.  The  defendants  contend  that  temporary 
support  might  have  been  put  in,  a  space  left  for  the  entrance, 
and  the  rest  of  the  stone  front  built  above  it.  Even  if 
that  course  were  feasible,  the  j)laintiffs  were  not  bound  to 
adopt  it,  and  it  would  not  be  reasonable  to  expect  them  to 
do  so.  They  would  in  fact  have  been  acting  most  impru- 
dently and  assuming  great  risk  if  they  attempted  to  pro- 
ceed with  the  construction  of  the  front  of  the  building  while 
they  were  ignorant  of  the  changes  that  were  to  be  made. 

The  result  of  this  change  in  the  plan  was,  as  Carter 
states,  to  make  a  winter  job  out  of  the  outside  work,  instead 
of  a  summer  job.  The  front  of  the  building  bein^  unfin- 
ished, the  building  could  not  be  roofed  and  "closed  in,  so 
that  the  inside  work  could  proceed  during  the  winter.  The 
result  was,  that  construction  of  the  front  wall  had  to  be 
gone  on  with  in  the  winter,  and  the  building  was  not  roofed 
until  May.    In  the  meantime,  snow  and  rain  came  into  the 
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building,  causing  the  wet  state  of  the  basement,  and  this 
was  the  beginning  of  trouble  with  the  foundations. 

I  cannot  consider  this  change  in  the  front  of  the  build- 
ing as  an  extra.  The  front  entrance  was  an  essential  part 
of  the  building,  and  the  change  in  the  design  of  it  was  not 
Fomething  which  had  not  been  included  in  the  first  place  and 
was  subsequently  added:  see  Hudson,  vol.  1,  p.  437.  It  was 
a  change  in  the  plans,  deliberately  made  by  the  owners  and 
their  architects,  which  had  the  effect  of  delaying  the  plain- 
tiffs for  some  three  months  in  the  construction  of  a  most 
important  part  of  the  building,  upon  the  completion  of  which 
depended  the  progress  that  could  be  miade  upon  the  rest  of 
the  work. 

The  plaintiffs  contracted  to  erect  a  building  in  accord- 
ance with  the  plans  and  specifications  shewn  to  them  and 
made  a  part  of  the  contract.  If  they  failed  to  complete  the 
*' works  comprehended  in  the  agreement''  within  the  time 
limited  they  were  to  be  liable  to  pay  the  penalty.  They 
did  not  contract  to  erect  a  building  the  front  of  which  was 
to  be  materially  altered,  having  the  effect  of  seriously  de- 
laying and  embarrassing  them  in  the  work,  and  still  to  be 
liable  for  the  penalty:  see  Bush  v.  Whitehaven,  Hudson, 
vol.  2,  p.  118.  This  change  was  not  extra  work  such  as  was 
contemplated  in  article  VII.,  and  it  is  not  covered  by.  the 
words,  '*  act,  neglect,  delay,  or  default  of  the  owner  or  arclii- 
tect,'*  contained  in  that  article.  These  words  do  not  con- 
template an  essential  change  in-  the  contract  or  the  con- 
struction of  a  building  different  from  that  referred  to  in  the 
signed  contract.  It  was  not  the  correction  of  an  error  or 
omission  such  as  is  contemplated  by  article  II. 

I  think,  therefore,  that  the  question  that  arose  from  the 
change  in  the  front  of  the  building  was  not  governed  by 
article  VII. ;  that  it  was  not  a  matter  in  the  architects'  hands 
in  respect  of  which  they  might  make  an  allowance  for  lost 
time  if  a  claim  was  presented  to  them  by  the  contractor 
within  a  reasonable  time;  but  that  the  rule  laid  down  in 
Dodd  V*  Churton,  [1897]  1  Q.  B.  563,  and  cases  therein  re- 
ferred to,  should  be  applied.  The  rule  is  thus  stated  by 
Lopes,  L.J. :  "  It  is  a  well  ascertained  rule  of  law  that,  when 
the  failure  of  a  contractor  to  complete  the  work  by  the  s.peci- 
fied  day  has  been  brought  about  by  the  act  of  the  other  party 
to  the  contract,  he  is  exonerated  from  the  performance  of 
the  contract  by  that  date,  which  has  been  thus  rendered 
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impossible."  I  would  also  refer  to  Roberts  v.  Bury  Com- 
missioners^ L.  J.  5  C.  P.  310,  in  which  the  form  of  contract 
was  very  similar  to  that  in  the  present  case  and  in  which 
the  same  principle  was  applied. 

Roberts  v.  Bury  Commissioners  exemplifies  the  principle 
that  a  clause  conferring,  in  effect,  power  upon  the  architect 
to  inflict  a  heavy  penalty  (by  neglecting  or  refusing  to 
certify)  must  be  created  by  clear  and  unambiguous  language. 
There  is  nothing  said  in  article  VII.  of  the  present  con- 
tiact  as  to  what  is  to  be  the  effect  of  a  change  in  the  plan 
as  regards  the  delay  thereby  caused.  In  the  case  of  extras 
or  of  the  other  cause?  of  delay  mentioned,  '^  the  time  shall 
b€  extended."  It  is  not  made  a  condition  for  obtaining  such 
extension  that  the  contractor  must  present  a.claina  for  the 
extension.  The  effect  of  omission  to  do  so  is,  that,  if,  in 
consequence  of  that  omission,  the  architects  are  unable  to 
certify,  the  contractor  loses  his  right  to  the  extension.  In 
the  present  case  the  owners  failed  to  establish  that  the  archi- 
tects were,  in  consequence  of  the  contractors'  delay  in  pres- 
enting a  claim  for  extension,  unable  to  certify.  This  being 
the  case,  the  architects  were  bound  to  certify  to  the  dura- 
tion of  the  extension,  under  the  express  wording  of  article 
VII.,  wherever  a  certificate  would  be  necessary. 

By  the  delay  for^which  the  defendants  are  responsible, 
the  time  when  the  $100  per  day.  for  liquidated  damages 
would  commence  to  run  has  been  rendered  inoperative,  and 
there  is  no  provision  under  which  a  new  date  can  be  sub- 
stituted. All  right,  therefore,  to  recover  the  sums  stipulated 
as  liquidated  damages  is  gone:  Dodd  v.  Churton,  supra; 
Wells  V.  Army  and  Navy  Co-operative  Society,  86  L.  T.  R. 
764;  Halsbury's  Laws  of  England,  vol.  3,  pp.  243-244. 

I  think  that  the  evidence,  further  establishes  that  the 
payment  of  $100  per  day  as  liquidated  damages  was  in  fact 
waived  by  the  defendants.  By  the  terms  of  the  contract, 
the  work  was  to  have  been  completed  by  the  Ist  April,  1907; 
and,  after  tliat  date,  the  daily  payments  for  non-completion 
were  to  commence,  subject  to  the  provisions  as  to  extension 
of  tlie  time.  But  we  find  the  architects  furnishing  details 
of  the  work,  making  alterations,  and  ordering  extras  after 
that  date,  and  continuously  up  to  the  time  the  building  was 
taken  out  of  the  plaintiffs'  hands.  As  late  as  the  Ist  Aug- 
uFt,  1907,  we  find  an  extra  ordered  for  janitor's  quarters 
amounting  to  $4,700,  an  alteration  to  stairs  in  basement. 
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$164,  and  a  partition  in  front  oflBce  at  a  cost  oT  $1,460. 
Every  change  in  the  plans  and  every  extra  ordered  would 
have  the  effect  of  delaying  the  completion  of  the  building. 
The  alterations  and  extras  ordered  after  the  Ist  April,  1907, 
would  have  the  effect  of  extending  the  time  of  default,  for 
every  day  of  which  $100  was,  according  to  the  defendants' 
contention,  to  be  exacted.  So  also  the  penalty  was  to  be 
exacted,  although  it  was  impossible  to  have  finished  the  work 
within  the  time  limited,  the  details  for  it  not  having  been 
completed  by  the  architects  until  long  after  the  time-limit 
had  passed. 

We  also  find  that  after  the  1st  April  the  architects  con- 
tinued to  issue  progress  certificates  and  the  defendants  to 
pay  them  down  to  the  time  of  the  disaster.  Progress  certifi- 
cates were  issued  by  the  architects  and  paid  by  the  defend- 
ants between  the  18th  April,  1907,  and  the  10th  August, 
1907,  amounting  to  $43,677.  No  deduction  was  made  for 
the  daily  penalty  of  $100,  nor  was  any  suggestion  made 
that  it  would  be  charged  until  the  litigation  commenced. 

It  appears  to  me  that  the  making  of  these  payments  in 
the  way  they  were  made  by  the  owners,  after  the  time  for 
completion  had  elapsed,  and  the  ordering  of  extras  after 
that  time,  are  cogent  evidence  that  a  subsisting  contract 
was  in  process  of  completion  in  which  the  plaintiffs  were 
treated  as  not  being  in  default,  and  that  the  penalties  for 
non-compfetion  within  the  time  limited  had  been  waived 
by  the  owners:  Ex  p.  Newitt,  16  Ch.  D.  522,  532,  533. 

Furniehi.ig  plans  for  portions  of  the  work  and  ordering 
extras  after  the  1st  April,  1907,  are  things  which  are  in- 
consistent with  and  repugnant  to  a  condition  that  the  work 
should  be  wholly  completed  by  that  date.  No  extension  of 
time  in  respect  of  the  extras  ordered  after  the  1st  April, 
1907,  could  be  given  by  the  architects,  because  their  powers 
under  the  contract  to  certify  to  such  extensions  had  then 
ceased:  Findlay  v.  Stevens,  20  0.  L.  R.  331,  334;  Halsbury's 
J/aws  of  England,  vol.  3,  p.  345.  I  would  take  the  view  that 
after  the  lf?t  April,  1907,  the  work  went  on  under  what  was 
in  effect  a  new  contract  from  which  the  time-limit  for  com- 
pletion and  the  penalty  clause  had  been  excluded:  see  Find- 
lay  v.  Stevens,  supra,  and  Holme  v.  Guppy,  3  M.  &  W.  387. 

The  reasons  I  have  already  set  forth  as  disentitling  the 
defendants  to  liquidated  damages  also  preclude  them  from 
recovering  general   damages   for   delay.     Down  to  the   1st 
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April,  1907,  the  plaintiffs  were  not  guilty  of  delay  in  the 
completion  of  the  tuilding  so  as  to  make  them  responsible 
in  damages.  After  the  Ist  April,  the  work  was  carried  on" 
under  a  continuance  of  the  contract  which  did  not  set  any 
time  within  which  the  work  was  to  be  completed.  I  cannot 
find  that  the  plaintiffs  unreasonably  delayed  the  progress  of 
the  work. 

The  learned  trial  Judge  allowed  the  defendants'  claim 
for  the  cost  of  levelling  up  the  building,  and  directed  an  in- 
quiry to  ai?certain  the  amount  of  this,  cost,  and  of  ^*  making 
good  any  damage  which  would  necessarily  occur  in  such 
levelling  up:"  see  formal  judgment,  paragraph  2,  sub-para- 
graph (d).  It  appears  to  me  that  the  defendants  are  not 
in  a  position  to  sue  for  such  a  claim.  They  took  the  work 
out  of  the  plaintiffs'  hands  and  proceeded  to  complete  it 
themselves.  They  should  have  completed  it  in  accordance 
with  the  contract  and  with  the  plans  and  specifications. 
They  would  then  have  the  building  called  for  by  the  con- 
tract, levelled  up  and  complete.  The  expense  incurred  in 
doing  this,  over  and  above  the  contract-price  of  the  build- 
ing, would  be  payable  by  the  plaintiffs,  and  could  be  re- 
covered from  them.  But,  instead  of  completing  the  build- 
ing in  accordance  with  the  contract,  plans,  and  specifica- 
tions, the  defendants  completed  a  building  which  was  not 
properly  levelled  up  and  in  which  the  floors-  were  uneven. 
They  claim  in  this  suit  that  they  are  entitled  to  damages 
for  this  condition  of  the  building.  It  is  plain  that  the  level- 
ling up  should  have  been  done  before  the  completion  of  the 
building.  It  cannot  now  be  done  except  at  the  risk  of  great 
damage  to  the  structure.  If  tlie  levelling  had  been  done, 
the  plaintiffs  would  have  been  liable  to  pay  the  cost  of  it. 

The  defendants  seek  to  recover  the  cost  of  work  which 
they  did  not  perform.,  or  to  recover  damages  for  deprecia- 
tion in  the  value  of  the  building  caused  by  a  defect  which 
they  failed  to  correct  at  a  time  when  correction  was  im- 
possible. They  cannot  recover  the  cost  of  work  which  they 
did  not  perform,  and  they  completed,  the  building  them- 
selves, intentionally  leaving  it  in  its  unlevelled  condition. 
This  must  be  taken  as  an  acceptance  of  the  work  in  its 
present  state.  Further,  I  think  it  would  be  impossible  to 
ascertain  the  actual  amount  of  depreciation  in  value  from 
such  a  cause.  It  must  be  assumed  that  the  defendants  did 
not  consider  the  want  of  levelling  a  serious  objection,  or  they 
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would  have  corrected  it  when  they  were  repairing  and  com- 
pleting, the  building. 

The  judgment  entered  in  the  Court  of  King^s  Bench 
should  be  varied  in  the  above  respects.  I  think,  also,  that 
the  form  of  the  reference  should  be  changed  as  shewn  in 
the  draft  form  of  order  proposed  by  this  Court. 

There  should  not  be  a  reference  to  ascertain  the  damage 
sustained  by  the  owners  or  occupants  of  the  Canadian  North- 
em  building,  they  not  being  parties  to  the  suit. 

I  agree  as  to  the  disposition  of  the  costs  set  forth  in 
the  judgment  of  the  Chief  Justice. 

Cameron,  J. A. : — The  plaintiffs  are  engaged  in  the  busi- 
ness of  building  and  contracting,  and  have  their  head  office 
in  Chicago.  The  defendants  are  the  owners  of  an  irregularly- 
shaped  piece  of  land  facing  the  intersection  of  Main  street 
and  Portage  avenue  in  the  city  of  Winnipeg.  The  plaintiffs 
agreed  with  the  defendants  to  construct  an  office  building 
on  this  property  under  an  agreement  in  writing,  dated  the 
16th  July,  1906.  After  the  agreement  was  concluded,  the 
plaintiffs  proceeded  with  the  construction.  The  date  of  com- 
pletion was  fixed  by  the  agreement  as  the  Ist  April,  1907; 
but,  for  reasons  to  which  reference  will  be  made  later,  this 
was  not  done. 

The  building  had  not  been  roofed  in  when  winter  com- 
menced. Cracks  in  and  settlements  of  the  walls  were  dis- 
covered in  March  or  April  of  1907,  continuing  from  day  to 
day  and  becoming  larger. 

During  the  winter,  snow  and  ice  accumulated  in  the 
basement,  and  there  melted  in  the  spring.  The  roofing  was 
put  on  in  June,  but  the  pipes  conveying  water  from  the 
roof  were  not  properly  connected.  In  a  letter  from  the 
plaintiffs^  representative  to  Green  &  Litster,  of  tho  8th 
June,  1907,  this  was  pointed  out,  and  it  was  said :  '^  If  the 
rain  comes  in  and  fills  the  basement  with  water,  no  doubt 
it  will  cause  serious  damage."  Then  came  the  rain  of  the 
24th  July,  when  the  sewer  backed  up.  This  was  followed 
by  the  still  heavier  storm  of  the  10th  August,  when  the  sewer 
backed  the  water  up  again  to  a  considerable  deptli.  Torner, 
who  was  in  the  basement  the  next  morning,  said  the  mark 
on  the  wall  indicated  a  depth  of  thirty  inches  on  that  occa- 
sion. Mr.  Ewen,  when  he  went  into  the  basement  some  days 
after  the  heavy  rain,  '*  about  the  middle  of  August,"  says 
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he  had  a  stick  with  him  and  that  it  went  into  the  ground 
"  a  foot  or  two  in  many  places/^  "  I  believe  if  I  had  had  a 
eiowbar  it  would  have  gone  into  the  top  with  my  own  weight 
upon  it.     The  stick  I  had  I  poked  in  about  two  feet." 

The  storjn  of  the  10th  August  and  the  flooding  of  the 
cellar  on  that  day  occurred  on  Saturday  night.  The  flood- 
ing subsided  in  a  few  hours,  and  nothing  unusual  occurred 
until  Monday  morning,  when  the  walls  settled  and  slipped 
in  the  manner  and  to  the  extent  indicated  in  the  evidence. 

The  subsidence  was  of  so  serious  a  nature  as  to  imperil 
the  whole  building.  Prompt  measures  were  immediately 
adopted  to  prevent  its  collapse,  and  s-ubsequently  steps  were 
taken  by  the  defendants  to  restore  the  walls. 

This  action  is  brought  to  determine  the  responsibility  for 
the  dislocation  of  the  walls.  The  plaintiflEs  allege  that  the 
disaster  was  due  to  faulty  plans  and  directions  on  the  part 
of  the  architects  and  ask  for  the  payment  of  $48,000,  bal- 
ance due  for  work  done  in  accordance  with  the  contract. 
The  defendants  deny  their  liabUity,  on  the  ground  that  the 
company  did  not  complete  the  work  and  on  other  grounds, 
and  counterclaim  in  damages  for  breach  of  contract,  asking 
$100,000  therefor. 

The  following  are  extracts  from  the  contract: — 

Article  I.  The  contractor,  under  the  direction  and  to 
the  satisfaction  of  Darling  &  Pearson,  architects,  acting  for 
the  purposes  of  this  contract  as  agents  of  the  owner,  shall 
and  will  provide  all  the  materials  and  perform  all  the  work 
mentioned  in  the  specifications  and  shewn  on  the  drawings 
and  details  prepared  by  the  said  architects  and  in  accordance 
therewith,  and  with  the  general  conditions  annexed  hereto, 
for  all  trades  required  in  the  erection  and  completion  of  a 
five-storey  building  on  the  north-west  comer  of  Portage 
avenue  and  Main  street,  Winnipeg,  which  drawings  and 
specifications  are  identified  by  the  signatures  of  the  parties 
hereto,  and  which  materials  and  work  are  herein  called  ''  the 
works/' 

Article  II.  The  architects  shall  furnish  the  contractor 
with  such  further  detailed  drawings  or  explanations  as  may 
be  required  from  time  to  time  and  necessary  to  detail  and 
illustrate  the  works  to  be  done,  and  the  contractor  shall 
conform  to  the  same  as  part  of  this  contract,  so  far  as  they 
may  be  consistent  with  the  original  drawings  and  specifica- 
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tions  referred  to  and  identified  as  provided  in  article  I.,  and 
any  corrections  made  therein  by  the  architects  shall  be  per- 
mitted, without  increasing  the  contract-price,  only  where  the 
contractor  has,  by  errors  or  omission^  not  been  misled  in 
malting  his  tender  on  the  said  works. 

Article  III.  No  alteration  shall  be  made  in  the  works 
Bhewn  or  described  by  the  drawings  and  specifications,  ex- 
'  cept  upon  written  or  verbal  order  of  the  architects,  and, 
when  so  made,  the  value  of  the  work  added  or  omitted  shall 
be  computed  by  the  architects  at  latest  within  two  days  after 
they  are  requested  in  writing  by  either  party  so  to  do,  and 
the  amount  so  ascertained  shall  be  added  to  or  deducted 
from  the  contract-price.  In  case  of  dissent  from  such  com- 
putation by  either  party  hereto  or  of  failure  of  the  archi- 
tects to  make  such  <jomputation,  the  valuation  of  the  work 
added  or  omitted  shall  be  referred  to  arbitration  as  herein- 
after mentioned. 

Article  IV.  The  contractor  shall  provide  sufficient,  safe, 
and  proper  facilities,  at  all  times,  for  the  inspection  of  the 
works  by  the  architects  or  their  authorised  representative. 
He  shall,  within  twenty-four  hours  after  receiving  verbal 
and  written  notice  from  the  architects  to  that  effect,  pro- 
ceed to  remove  from  the  grounds  or  buildings  all  materials 
condemned  by  the  architects,  whether  worked  or  unwarked, 
and  to  take  down  all  portions  of  the  work  which  the  archi- 
tects shall,  by  like  verbal  and  written  notice,  condemn  as  in 
any  way  failing  to  conform  to  the  drawings  and  specifica- 
tions. No  materials  brought  on  the  grounds  shall  be  re- 
moved, without  the  consent  in  writing  of  the  architects. 
The  whole  of  the  works  are  to  be  executed  in  the  most  sub- 
stantial, workmanlike,  and  perfect  manner,  unless  otherwise 
provided  for  in  the  specifications.  The  contractor  shall  be 
responsible  for  all  loss  or  damage  to  the  works  that  may 
occur  during  the  progress  of  the  works,  until  such  time  as 
the  works  are  complete,  unless  due  to  the  negligence  or  lack 
of  judgment  of  the  architects  or  caused  by  other  trades, 
provided  that  the  contractor  shall  be  responsible  for  rea- 
sonable wear  and  tear  to  the  work,  even  if  caused  by  other 
trades,  and  the  contractor  shall  make  good  any  damage  he 
is  liable  for,  as  aforesaid,  with  as  little  delay  as  possible, 
delivering  the  whole  work,  clear,  complete,  and  perfect  in 
every  respect,  in  accordance  with  the  plans  and  specifica- 
tions. 
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The  specifications  annexed  to  the  contract  include  the 
following : — 

Protecting  work.  The  contractor  sliall  provide  for  ef- 
fectively securing  and  protecting  the  work  from  injury,  either 
from  inclemency  of  the  weather,  fire,  accident,  design,  or 
otherwise,  until  acceptance  of  the  work;  and,  should  any 
damage  arise,  the  same  shall  be  made  good  by  the  con- 
tractor to  the  satisfaction  of  the  architects. 

Stability.  The  carpenter-contractor  must  maintain  all 
requisite  lights,  guards,  temporary  sidewalks,  and  fences 
for  the  protection  of  the  work  and  the  safety  of  the  pre- 
mises, subject  to  the  order  of  the  architects.  The  work  is 
entirely  at  the  contractor's  risk  until  the  same  is  approved 
of  and  accepted,  and  he  will  be  liable  for  its  safety;  and, 
in  case  accident  causing  injury  to  person  or  property,  the 
contractor  binds  himself  to  obtain  acquittance  from  or  make 
payment  in  full  to  party  so  injured  or  damages.  And  the 
contractor  hereby  binds  himself  to  truly  defend,  indemnify, 
and  forever  save  harmless  the  owner  from  any  and  all  claims 
for  damage  which  shall  be  set  up  by  reason  of  any  such 
injury  or  damages  aforesaid,  including  the  costs  of  suits  and 
reasonable  attomey^s  fees  by  the  proprietors  expended  in 
necessarily  and  unavoidably  defending  such  claims. 

It  is  to  be  specially  understood  that  the  contractor  shall 
study  the  drawings  and  specifications  to  fully  understand 
every  detail  of  the  construction;  and,  if  at  any  time  he 
thinks  there  is  any  modification  necessary  or  desirable  for 
the  stability  or  economical  construction  of  the  building,  he 
is  immediately  to  notify  the  architects  of  this  in  writing, 
and  the  parts  so  criticised  are  not  to  be  executed  until  a 
decision  has  been  rendered  to  the  contractor  in  writing  by 
the  architects. 

Bale  out  and  remove  from  foundations  all  water,  soil, 
etc.,  that  may  come  into  or  upon  same  by  reason  of  rain, 
springs,  drains  or  otherwise.  All  foundations  to  be  kept 
dry. 

Shoring.  Do  all  shoring,  underpinning,  or  bracing 
necessary  or  as  directed  by  the  architects,  and  any  pipes, 
wires,  etc.,  encountered  are  to  be  protected  and  kept  in 
repair. 

Protect  walls.  All  walls  to  be  properly  protected  dur- 
ing the  prosecution  of  the  work. 
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Underpinning.  Underpin  party  wall  full  length  of  ad- 
joining building  most  carefully,  so  as  not  to  injure  adjoin- 
ing property,  build  brickwork  under  this  wall,  in  conjunction 
with  mason,  at  time  foundations  are  put  down,  same  to  be 
laid  in  small  sections  not  over  6'  0'^  long  and  allowed  to 
thoroughly  hatden  before  adjacent  sections  of  old  work  are 
torn  away. 

It  was  admitted  on  the  argument  that,  unless  the  effect 
of  the  provision  in  article  IV.  is  to  take  this  case  out  of  the 
principle  laid  down  in  the  decision  in  Thorn  v.  Mayor  and 
Commonalty  of  London,  1  App.  Cas.  120,  the  plaintiffs  can- 
not succeed.  The  defendants'  argument  is,  that  the  words 
*' unless  due  to  the  negligence  or  lack  of  judgment  of  the 
architects''  are  to  be  read  as  including  any  faults  in  the 
designing  of  the  original  plans  and  in  the  drawing  up  of  the 
original  specifications,  as  well  as  in  the  carrying  out  of  the 
contsruction  of  the  building.  The  point  is  important,  and^ 
if  determined  against  the  plaintiffs,  practically  determines 
this  case. 

Prior  to  the  execution  of  the  contract  there  were  nego- 
tiations between  the  parties.  The  plans  and  specifications 
were  examined  by  the  plaintiffs,  through  their  representa- 
tive, who  gave  them  such  consideration  as  he  saw  fit.  Then- 
the  written  contract  was  entered  into,  the  terms  of  which 
we  must  consider.  Article  I.  provides,  as  above  stated, 
that  the  company  (contractor)  shall  provide  all  materials 
and  do  all  the  work  mentioned  in  the  specifications 
and  shewn  on  the  drawings  and  prepared  by  the  architect 
and  annexed  to  the  contract.  Evidently  these  specifications 
and  drawings  are  made  the  very  basis  of  the  contract.  So  far 
as  article  I.  is  concerned,  the  contractor  binds  himself  ab- 
solutely to  do  the  work  in  accordance  with  the  drawings  and 
specifications;  and  whether  these  are  perfect  or  imperfect,  or, 
in  fact,  impossible  of  execution,  is  here  immaterial.  The 
other  articles  of  the  contract  impose  duties  upon  the  archi- 
tects, but,  so  far  as  those  are  directly  expressed,  these  duties 
are  connected  witli  and  relate  to  the  performance  of  the 
work  which  is  to  be  in  accordance  with  these  original  plans. 
And,  looked  at  from  that  point  of  view,  it  eeems  clear  that 
the  words  *Mack  of  judgment*'  in  article  IV.  refer  only  to 
an  exercise  of  defective  or  mistaken  judgment  on  the  part 
of  the  architects  when  carryin/2:  out  the  dut'es  that  are  theirs 
in  connection  with  the  actual  construction  of  the  building. 
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The  whole  of  the  provisions  of  the  contract  relate  to  matters 
that  are  to  or  may  arise  in  the  future  from  and  after  its 
date,  and  the  contract  includes  the  original  plans.  There  is, 
so  far  as  I  can  see,  no  exception  to  this.  The  contract  is  a 
thing  done,  and  the  duties  of  each  of  the  parties  thereto  to 
the  other,  as  the  same  shall  arise  in  the  future,  are  set  out 
and  defined.  The  authority  and  the  responsibilities  of  an 
architect  under  such  a  contract  as  this  are  very  great,  but 
they  are  by  the  consent  of  the  contracting  parties.  But 
that  it  was  the  intention  of  the  parties  to  extend  those  re- 
sponsibilities beyond  the  orders  and  other  acts  of  the  archi- 
tects in  the  conduct  and  supervision  of  the  \^^rk  as  it  pro- 
gressed, and  extended  them  back  to  the  original  designs  upon 
which  the  contract  is  founded,  does  not,  to  my  mind,  appear 
upon  the  face  of  this  contract.  Had  it  been  in  the  minds  of 
the  parties  to  very  the  general  law,  we  should  surely  have 
-found  somewhere  in  the  contract  a  provision  whereby  it 
would  appear  clearly  and  beyond  peradventure  that  the 
owners  covenanted  and  agreed  that  the  plans,  prepared  by 
the  architects,  were  absolutely  sufficient  for  the  purposes  for 
which  they  purported  to  be  drawn. 

To  state  the  effect  of  the  plaintiffs'  contention  in  this 
was  is  to  shew  its  untenability.  In  point  of  fact  owners 
would  not  sign  such  a  covenant.  They  would  naturally  say: 
"You  are  as  well  able  as  (or  you  are  better  able  than) 
we  are  to  judge  whether  the  architects'  plans  can  be  carried 
out  or  not ;  if  you  rely  upon  them,  well  and  good ;  if  you  do 
not,  you  can  have  them  tested  by  engineers  and  experts  of 
your  own,  or  you  need  not  undertake  the  work;  others  will 
do  it."  The  plans  are  before  the  contractors  for  their  con- 
sideration, and  they  must  rely  upon*  their  own  knowledge, 
experience,  and  the  information  at  their  disposal,  before 
they  unequivocally  bind  themselves  by  contract  to  complete 
the  work  on  the  basis  of  those  plans;  and  this  is,  no  doubt, 
exactly  what  happens.  In  any  event,  however,  there  is  here 
no  such  express  covenant  or  agreement  on  the  part  of  the 
owners.  What  the  law  is,  was  well  understood.  If  the 
plaintiffs  wanted  to  protect  themselves  against  defects  in 
the  original  plans,  they  should  have  had  a  clause  to  that 
effect  inserted  in  the  contract.  That  was  not  done,  and  I 
cannot  see  how  it  can  now  be  read  into  it  by  implication. 
In  my  opinion,  the  words  **  lack  of  judgment "  in  article  IV. 
must  be  held  to  have  reference  only  to  the  duties  and  author- 
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ity  conferred  on  the  architects  by  the  contract,  and  did  not 
include  the  original  plans  and  specifications.  If  that  be  the 
true  construction  of  the  contract,  then  the  evidence  given 
in  support  of  the  plaintiffs'  case  was  inadmissible,  and  must 
be  disregarded. 

The  learned  Chief  Justice  who  tried  the  action  put  aside 
the  question  of  the  construction  of  the  contract,  and  held 
that  the  plaintiffs  had  otherwise  failed  to  make  out  their 
case.  He  found  that  the  contention  put  forward,  that  both 
the  east  and  west  walls  were  eccentric,  and  that  the  sinking 
and  slipping  of  the  walls  were  due  to  this  eccentricity,  was 
not  sustained  by  the  evidence.  Mr.  Archibald,  an  expert 
witness  for  the  plaintiffs,  a  builder  and  practising  engineer 
of  experience,  gave  it  as  his  opinion  that  the  sinking  of  both 
walls  was  due  to  eccentric  loading. 

His  opinion  was,  that  the  loading  pressure  on  the  walls 
was  off  the  centre  of  gravity  of  the  footings,  and  that  the 
water  in  the  basement  would  have  no  effect  whatever  on 
them.  Mr.  Butlinger,  general  superintendent  of  the  plain- 
tiffs in  1906  and  1907,  gave  it  as  his  opinion  that  it  was  the 
excessive  weight  on  the  walls  that  was  the  cause,  "the  only 
thing  I  can  conceive  of;"  but  in  the  case  of  .the  wall 
along  the  C.  N.  R.  wall  it  was  the  eccentric  loading.  Mr. 
Giaver,  a  structural  engineer  of  wide  experience  and  of  high 
rank  in  his  calling,  also  a  witness  for  the  plaintiffs,  differs 
from  Mr.  Archibald.  He  says  as  to  the  west  wall:  ''I  do 
not  attach  a  great  deal  of  significance  to  the  fact  that  it  was 
an  eccentric  loading,  for  the  reason  that  it  has  a  vertical 
load  and  an  outside  load;  and  the  fact  that  the  toe  of  the 
wall  would  project  inside  the  brick  wall  is  not  a  bad  feature 
in  that  case,  that  is,  when  you  have  no  outside  load,  and 
especially  inasmuch  as  the  west  wall  has  comparatively  little 
load  above  it.''  Mr.  Gaiver  considers  the  design  of  the 
walls  faulty.  '^  The  design  of  these  foundation  walls  is,  in 
my  opinion,  faulty,  for  the  reason  that  they  are  not  de- 
signed as  retaining  walls  but  simply  as  a  building  wall  if  it 
were  standing  free,  not  supporting  any  earth  on  the  outside. 
They  are  also  faulty,  in  my  opinion,  because  they  do  not 
project  far  enough  in  the  ground  below  the  basement  to  give 
that  the  necessary  stability  of  resistance  from  the  inside  of 
the  basement  against  this  sliding  action."  He  is  of  opinion 
that  water  had  nothing  to  do  with  the  settlement. 
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On  the  other  side,  both  Mr.  Pearson,  one  of  the  archi- 
tects, and  Mr.  Jordan,  their  manager,  hold  that  the  cause 
was  the  presence  of  water  in  the  basement.  Mr.  Shank- 
land,  a  civil  engineer,  engaged  in  building  and  structural 
engineering  for  twenty  years,  took  a  similar  view:  '^It  was 
the  softening  of  the  clay  in  the  basement  by  water,  destroy- 
ing its  lateral  pressure,  that  allowed  these  walls  to  slide  in 
and  that  caused  the  damage.'^  He  says  the  walls  are  not 
retaining  walls,  and  are  not  to  be  considered  as  such;  they 
are  held  by  the  floors  as  they  go  up  and  become  beams.  The 
lower  portion  may  be  considered  a  retaining  wall  until  it  is 
braced  by  the  ground  floor,  but  after  that  it  loses  its  re- 
taining wall  function.^'  This,  he  says,  is  shewn  by  the  fact 
that  the  wall  adhered  to  the  footing  when  it  sled. 

Mr.  Ewen,  for  the  defence,  an  engineer  also  of  great 
experience,  says  that  he  concluded  *^  that  the  water  had  been 
allowed  to  stand  in  the  basement  for  a  long  time  and  had 
completely  destroyed  the  bearing  power  of  the  soil,"  and  the 
wall  would  then  slip  along  the  line  of  least  resistance.  If 
the  water  had  not  been  lyinoj  there  and  soaking  the  soil  for 
months,  he  thought  the  storms  would  have  had  no  effect. 
There  was  no  necessity  for  retaining  walls.  If  the  walls 
had  been  built  as  such,  the  same  accident  would  have  hap- 
pened. 

I  think  it  can  be  taken  on  the  evidence,  particularly 
that  of  the  photographs,  that  the  west  wall  was  not  eccentric. 
That  is  the  finding  of  the  trial  Judge.  What  then  was  the 
cause  of  the  simultaneous  subsidence  of  the  two  walls  ?  Evi- 
dently it  could  not  be  their  eccentricity,  because  the  west  wall 
was  not  eccentric  at  all.  Nor  was  the  east  wall  north  of  the 
C.  N.  B.  building.  Was  it  then  the  insufficiency  of  the  strut 
of  earth  inside  the  walls?  That  was  one  foot  in  depth 
against  the  west  wall,  but  there  were  two  feet  against  the 
east  waU.  The  sufficiency  of  the  latter  is  not  denied,  so 
that  this  explanation  fails.  Evidently  the  cause,  whatever 
it  was,  must  be  found  in  something  that  affected  both  walls 
simultaneously. 

There  seems  to  be  no  question,  on  the  evidence  here, 
that  water  can  soak  into  the  clay.  Giaver  put  it  that  "water 
coming  in  will  lubricate  the  clay."  Jordan  gives  the  details 
of  an  experiment  by  which  he  demonstrated  the  fact. 

A  good  deal  of  evidence  was  directed  to  the  subject  of 
the  loadings  of  the  walls,  and  the  bearing  qualities  of  the 
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vMnnipeg  soil.  Mr.  Archibald  thought  the  loadings  were 
excessive.  Mr.  Giaver  thought  the  walls  were  unevenly 
loaded :  ^*  Some  are  loaded  very  high  and  some  less/*  but  all 
more  than  they  ought  to  be. 

On  the  other  side,  Mr.  Brydon-Jack,  professor  in  the 
University  of  Manitoba,  with  a  considerable,  practical  ex- 
perience, gave  evidence  that  he  had  conducted  experiments 
on  the  soil  in  the  cellar  of  this  building.  He  placed  a  piece 
of  lumber  12  inches  by  12  inches  beyow  the  surface  in  the 
basement,  and  on  this  he  put  a  platform,  on  which  he  piled 
bags  of  cement,  duly  numbered,  as  weights.  The  first  pene- 
tration occurred  at  a  load  of  9,172  pounds,  and  the  next  at 
10,242  pounds.  His  opinion  was  that  the  soil  was  capable  of 
standing  from  four  and  a  half  to  five  tons  per  square  foot — 
figures  which  are  largely  in  excess  of  those  given  in  behalf  of 
the  plaintiffs.  Mr.  Shankland  gives  figures  that  are  also 
below  those  given  by  the  plaintiffs*  witnesses.  On  the  whole, 
the  allegation  that  the  walls  were  overloaded  seems  to  me  to 
have  been  satisfactorily  met.  The  outstanding  fact  remains 
that  the  walls  as  restored  have  proved  sufficient  for  the  loads 
imposed. 

A  good  deal  of  attention  was  given  to  the  work  neces- 
sitated by  the  restoring  of  the  walls.  It  was  alleged  that 
the  structure  of  the  walls  as  restored  was  considerably  altered 
from  that  as  originally  designed,  and  that  the  variations 
demonstrate  the  defective  character  of  the  original  plana  and 
specifications.  It  is  alleged  that  this  work  was  done  in  the 
absence  of  the  architects'  superintendent,  but  the  trial  Judge 
does  not  so  hold,  but  finds  the  contrary. 

The  defendants  subsequently  restored  the  work  with  no 
other  plans  than  the  originals.  That  seems  beyond  question. 
There  were  some  variations  such  as  were  necessitated  by  the 
conditions  that  existed  after  the  collapse,  but  it  seems  clear 
that  the  walls  were  restored  in  general  accordance  with  the 
original  plans  and  specifications.  Wilson,  who  was  in  charge 
of  the  work,  gives  direct  evidence  in  support  of  this  view. 
The  eviden'ce  of  Horner,  inspector  for  the  architects,  is  that 
the  original  plans  were  used.  Jordan  says  that  there  were 
no  additional  plans  for  the  restoration,  and  he  points  out 
the  sufficiency  of  the  plans  and  specifications  for  the  under- 
pinning. It  seems,  therefore,  impossible  to  deduce  from 
these  facts  that  there  was  any  defect  in  the  original  plans. 
On  the  contrary,  the  evidence  goes  to  shew  their  sufficiency. 
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The  walls,  as  reconstructed,  according  to  the  original  plans, 
are  standing  and  in  no  way  impaired. 

The  settling  of  the  vault  had  clearly  nothing  to  do  with 
the  defects  which  are  in  question  in  this  case.  It  was  in 
the  nature  of  a  building  within  a  building,  and  its  settle- 
ment had  no  effect  on  the  walls  generally. 

It  is  of  importance  to  note  that,  in  reconstructing,  one 
entire  section  of  wall  and  footing  (about  26  feet),  north  of 
the  C.  N.  B.  north  wall,  was  taken  out.  The  evidence  on 
this  subject  is  clear.  The  reason  for  this  alteration  was  that 
the  concrete  originally  put  in  was  mixed  with  clay,  and/  it 
was  "  all  broken  up ''  when  the  excavation  was  made.  This 
was  clearly  not  according  to  plans  and  specifications,  and  it 
was  at  this  point  that  the  sinking  was  6^  inches. 

I  entertain  no  doubt  that  it  was  the  duty  of  the  plaintiffs 
to  keep  the  water  out  of  the  basement.  That  there  was 
negligence  on  the  architects*  part  in  not  requiring  the  plain- 
tiffs to  do  this,  and  in  not  providing  them  with  necessary 
plans  therefor,  is  an  argument  that  does  not  appeal  to  me. 
If  a  back-water  trap  or  some  other  device  was  necessary  to 
keep  the  sewage  ont,  tiiat  was  certainly  the  contractors'  busi- 
ness. 

In  connection  with  the  west  wall,  which  was  clearly  not 
eccentric,  and  carried  only  one  storey,  the  diflBculty  which 
faces  the  plaintiffs  from  the  discovery  of  the  footings  pro- 
jecting into  the  adjoining  property  on  the  west  is  sought  to 
be  obviated  by  the  ingenious  theory  that  oriT^nally  the  wall 
was  "  L  *'  shaped,  but  the  wall  slipped,  making  it  an  in- 
verted *'T/'  and  that  on  the  restoration  this  was  thrust 
back,  leaving  part  of  the  inverted  "T*'  on  the  adjoining 
property.  This  is,  however,  purely  hypothetical  and  in- 
capable of  positive  proof. 

In  reconstruction,  the  walls  between  the  Nanton  build- 
ing and  the  C.  N.  B.  building  were,  up  to  the  first  floor, 
taken  out,  and  made  one.  It  was  necessary  to  do  this  under 
the  circumstanxies.  But,  in  view  of  the  method  that  had  to 
be  adopted  in  making  this  change,  it  is  open  to  question 
whether  the  changed  construction  is  of  advantage  to  the 
building. 

The  basement  floor  was  in  reconstruction  made  thicker 
in  some  parts,  so  that  the  height  of  the  ceiling  above  became 
8  feet  instead  of  10  feet  in  some  places.  It  was  raised  by 
using  ^he  material  available  from  tfie  walls  taken  down  and 
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the  soil  coming  from  the  additional  excavations  to  an  extent 
varying  in  depth.  It  was  apparently  about  6  in.  higher  in 
the  front  and  increased  to  2  ft.  or  more  in  the  rear.  Bubble 
stones  were  placed  on  the  clay,  on  these  broken  stone,  and 
on  these  cement  and  then  concrete.  No  clay  was  removed 
from  the  basement  on  the  restoration.  The  broken  stone  and 
brick  were  spread  over  the  whole  floor  to  save  the  trouble  and 
expense  of  taking  it  out  and  to  afford  material  to  walk  on, 
to  the  extent  of  15  to  18  inches.  Mr.  Ewen's  evidence  as 
to  the  relative  resisting  powers  of  clay  and  of  the  substituted 
material  seems  to  me  convincing.  He  considers  the  sub- 
stituted floor  not  equal  to  the  original  clay.  At  any  rate 
it  was  not  established  that  the  effect  of  the  changes  made  was 
to  strengthen  the  strut;  and  it  cannot  be  said  that  what  was 
done  goes  to  establish  the  insufficiency  or  faultiness  of  the 
original  plans. 

Upon  consideration,  therefore,  I  am  of  opinion  that  the 
cause  of  the  subsidence  was  the  water  which  had  been  allowed 
to  get  into  the  basement,  saturate  the  earth  around  the  foot- 
ings, and  weaken  the  resistance  of  the  strut.  As  to  the  ques- 
tion whether  the  action  waa  prematurely  brought,  I  do  not 
feel  it  necessary  to  go  into  that  subject. 

The  defendants,  on  their  part,  appeal  against  the  judg- 
ment entered  in  respect  of  the  counterclaim^  and  seek  to 
recover:  (1)  the  full  amount  of  the  excess  of  cost  incurred 
in  completion  over  the  balance  due  the  plaintiffs  under  the 
contract  as  certified  by  the  architects,  viz.,  $33,034.04;  (2) 
in  addition  to  the  sum  of  $16,200  allowed  by  the  judgment  as 
liquidated  damages,  a  sum  at  the  rate  of  $100  per  diem  from 
the  21st  September,  1907,  to  the  date  of  completion;  or  (3) 
damages  incurred  for  loss  of  rents,  interest,  taxes,  insurance, 
heating,  and  loss  of  occupation;  (4)  damages  caused  to  the 
permanent  value  of  the  building;  and  (5)  interest  on  all  such 
amounts  and  on  all  payments  made. 

As  to  the  $16,200  allowed  for  liquidated  damages,  being 
at  the  rate  of  $100  a  day  from  the  1st  April  until  the  21st 
September,  less  ten  days  during  which  there  was  a  strike,  I 
must  say  that  I  come  from  a  perusal  of  the  evidence  with  a 
conviction  that  the  provisions  of  article  VI.  of  the  contract, 
fixing  the  Ist  April  as  the  date  of  completion,  were,  by  the 
actions  and  conduct  of  the  architects,  completely  abrogated. 
This,  it  seems  to  me,  is  corroborated  by  the  written  evidence 
and  correspondence.     I  think  it  fairly  clear  that  this  claim 
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was  an  afterthought,  and  that  it  would  not  have  been  put 
forward  at  all  if  the  buildings  had  been  finished  by  the 
plaintiffs  without  interruption. 

As  bearing  on  this  aspect  of  the  case,  I  refer  to  the  fol- 
lowing exhibits: — 

1.  Correspondence  between  the  architects  and  the  plain- 
tiffs referring  to  revised  plans  of  blue  print  room  commencing 
on  the  16th  February,  1907,  and  culminating  in  an  order  for 
work  on  the  26th  March. 

2.  Letter  of  the  23rd  March,  from  the  plaintiffs  to  the 
architects  for  details  of  marble  trim. 

3.  Correspondence  between  the  architects  and  the  plain- 
tiffs commencing  on  the  3rd  April,  and  culminating  in 
order  for  steel  column  on  the  23rd  April. 

4.  Letter  from  the  architects  to  the  plaintiffs  of  the  12th 
April. 

5.  Letter  from  the  plaintiffs  to  the  architects  as  to  delay 
in  supplying  drawings  for  electrical  work,  the  17th  May. 

6.  Letter  of  the  12th  June,  from  the  architects  to  the 
plaintiffs,  not  to  construct  partitions  pending  revised  lay- 
out of  all  office  floors. 

I  also  refer  to  two  letters  from  Mr.  Nanton — one  to  the 
architects,  dated  the  26th  July,  1907,  and  the  other  to  Mr. 
Hammond,  dated  the  2nd  August,  1907.  In  the  former  he 
states  that  the  contractors'  representative  has  complained 
bitterly  to  him  about  the  delay  in  receiving  instructions  as  to 
certain  important  particulars  and  asking  them  to  give  the 
matter  their  attention.  In  the  other  he  declares  himself 
very  much  dissatisfied  with  the  architects. 

On  the  1st  August,  1907,  the  plaintiffs  received  from  the 
architects  a  written  order  for  additional  work  as  follows : — 

Janitor's  quarters  on  roof $4,700 

Alterations  in  stairs  to  basement 164 

Partition,  etc.,  in  front  office  second  floor  to 

suit  tenant 1,460 


$6,3£.'4 
It  would  take  some  time  to  do  this  work,  and  it  is  diffi- 
cult to  say  that  that  referring  to  the  janitor's  quarters  was 
contemplated  by  the  contract.  Surely  this  order  must  be 
taken  as  equivalent  to  an  authority  to  take  the  time  necessary 
for  the  purposes  of  the  order.  And  the  same  observation  can 
be  made  with  reference  to  other  orders. 
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There  are  also  on  file  orders  for  additional  work :  on  the 
5th  March,  steel  beams,  $7Q'.25;  on  the  23rd  March,  chang- 
ing wood  studding  to  metal,  $289;  on  the  26th  June,  addi- 
tional for  vault  doors,  $500;  on  the  16th  July,  difference 
cost  of  electric  lighting,  $390.80;  on  the  8th  August,  sub- 
stituting vestibule  construction  for  revolving  doors,  $600; 
on  the  8th  August,  electric  outlet,  etc.,  $138.  I  even  find  two 
orders  dated  the  fith  September  and  the  20th  September. 

There  was  no  doubt  that  there  was  delay  occasioned  by 
the  proposed  change  in  the  cut  stone.  It  is  quite  possible 
that  this  might  have  been  avoided  by  a  suitable  temporary 
construction,  as  pointed  out  by  some  witnesses;  aTid  the 
actual  cost  of  the  alteration  made  was  small.  But  the  ma- 
terial, as  a  result  of  the  delay,  did  not  arrive  until  January, 
1907.  Had  the  plaintiffs  foreseen  the  delay  that  actually 
took  place,  they  oould,  no  doubt,  have  provided  for  and 
avoided  it  in  some  way,  but  they  cannot,  under  the  circum- 
stances, be  held  accountable  for  the  delay  in  roofing  oc- 
casioned by  the  change. 

On  the  whole,  I  cannot  come  to  any  other  conclusion  than 
that  the  conduct  of  the  architects  was  such  as  to  put  the 
plaintiffs  off  their  guard  if  there  was  an  intention  to  hold 
them  to  the  payment  of  liquidated  damages.  But,  as  I  have 
said,  I  do  not  think  there  was  such  an  intention  until  after 
the  10th  August.  The  effect  of  the  actions  and  conduct  of 
the  architects  was  to  create  a  new  contract  or  a  series  of  new 
contracts,  and  thereby  eliminate  altogether  any  claim  for 
liquidated  damages.  There  can  be  no  date  from  which 
liquidated  damages  can  be  calculated:  Dodd  v.  Churton, 
[1897]  1  Q.  B.  562.  Article  VI.  of  the  contract  having  been 
abrogated  by  the  parties,  article  VII.,  so  far  as  it  provides 
for  an  extension  of  the  time  fixed  by  article  VI.,  must  be 
taken  to  fall  with  it,  and  is  inapplicable. 

It  is  alleged,  and  there  is  evidence  to  shew,  that  the 
floors  of  the  building  are  not  level,  and  the  defendants  claim 
damages  because  the  selling  value  of  the  building  is  thereby 
depreciated.  It  was  open  to  the  defendants,  when  they  took 
over  the  contract,  to  restore  and  complete  the  building  in 
exact  accordance  with  the  plans  and  specifications.  Had  the 
restoration  and  reconstruction  been  in  strict  compliance  with 
the  plans,  thereby  making  the  floors  level  as  they  were  in- 
tended to  be,  the  defendants  would  be  entitled  to  credit  for 
any  additional  expenditure  necessary  for  that  purpose.     But 
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the  defendants  did  not  elect  to  take  this  course.  They  chose 
to  construct  a  building  different  from  that  called  for  by  the 
plans;  and  if,  as  a  consequence,  the  selling  value  of  the  re- 
stored building  is  less  than  that  of  the  building  contemplated 
by  the  contract  and  plans,  I  am  unable  to  see  how  the  plain- 
tiffs can  be  held  liable  therefor. 

The  judgment  as  varied  by  the  Court  of  Appeal  wtfs  as 
follows : — 

1.  The  plaintiffs'  claim  be  and  the  same  is  hereby  dis-* 
missed  with   costs. 

2.  This  Court  doth  declare  that  in  taking  the  accounts 
hereinafter  directed  the  defendants  are  entitled  to  the  sums 
properly  paid  by  them  on  account  of  liens  claimed  against 
the  building  in  the  pleadings  mentioned  in  respect  of  work 
done  or  materials  supplied  prior  to  the  21st  September,^  1907. 
and  payments  properly  made  by  the  defendants  in  respect  of 
the  reasonable  costs  of  repairing  and  restoring  the  Canadian 
Xorthern  Building;  and  that  the  defendants  are  entitled  to 
be  paid  the  excess,  if  any,  of  the  expenses  incurred  by  the 
defendants  in  finishing  the  works  in  the  contract  referred  to 
in  the  pleadings  over  the  unpaid  balance  of  the  amount  to 
be  paid  to  the  plaintiffs  under  the  ^aid  contract,  including 
all  moneys  payable  to  the  plaintiffs  in  respect  of  extras, 
alterations,  and  additions  ordered  by  the  defendants  in 
respect  of  said  building;  and  that  it  be  referred  to  the 
Master  to  take  the  following  accounts;  namely: — 

(a)  The  amounts  agreed  to  be  paid  by  the  defendants  to 
the  plaintiffs  in  respect  of  all  extras,  alterations,  or  addi- 
tions ordered  by  the  defendants  prior  to  21st  September, 
1907.  which  amounts  are  to  be  added  to  the  amount  stated 
in  the  contract  as  the  cost  of  said  building; 

(b)  The  reasonable  cost  of  all  work  done  or  materials 
provided  by  the  defendants  (if  any)  in  completing  the  extras, 
alterations,  and  additions  ordered  by  the  defendants  prior 
to  said  last  mentioned  date  and  left  uncompleted  by  the 
plaintiffs; 

(c)  All  amounts  paid  to  the  plaintiffs  by  the  defendants 
prior  to  21st  September,  1907 ; 

(d)  All  amounts  properly  chargeable  by  the  defendants 
to  the  plaintiffs  prior  to  21st  September,  1907,  because  of 
changes  or  alterations  in  the  work  and  the  amounts  pro- 
perly paid  by  the  defendants  at  any  time  in  respect  of  liens 
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claimed  for  work  done  and  material  supplied  for  the  plain- 
tiffs prior  to  said  last  mentioned  date. 

(e)  The  reasonable  cost  to  the  defendants  of  restoring 
and  completing  the  works  covered  by  said  contract,  including 
the  reparation  or  rebuilding  of  the  damaged  foundation  walls 
in  accordance  with  said  contract; 

(f)  The  reasonable  cost  to  the  defendants  of  repairing 
and  restoring  the  building  adjoining  that  of  the  defendants 
and  known  as  the  Canadian  Northern  building. 

3.  And  this  Court  doth  further  order  and  adjudge  that 
either  party  has  the  right  to  apply  for  further  directions  at 
any  time,  and  that  the  question  of  costs  of  the  defendants' 
counterclaim  and  of  the  reference  hereunder  be  reserved 
for  further  directions. 

4.  It  is  ordered  that  the  defendants'  appeal  is  dismissed 
with  costs  to  be  paid  by  them  to  the  plaintiffs,  and  that  the 
defendants  shall  pay  to  the  plaintiffs  the  disbursements  of 
and  incidental  to  the  plaintiffs'  appeal,  to  be  taxed  by  the 
taxing  officer. 


HAXriTOBA. 

Mathers,  C.J.K.B.  October  4th,  1911. 

TRIAL. 

BARTEAUX  v.  McLEOD. 

Principal  and  Agent — AgenVs  Commission  on  Exchange  of 
Lands — Remuneration  for  Services — Quantum  Meruit. 

The  defendants  employed  the  plaintiff  to  sell  or  exchange  lands 
for  them.  No  commission  was  named.  The  plaintiff  believed  that 
the  usual  commission  would  be  paid.  By  the  plaintiff's  instrument- 
ality, an  agreement  was  made  between  the  defendants  and  a  lumber 
company  for  an  exchange  of  lands,  but  not  on  the  express  terms 
named  by  the  defendants.  The  defendants,  when  they  made  the  agree- 
ment, knew  that  the  plaintiff  had  been  instrumental  in  bringing  them 
and  the  lumber  company  together,  though  another  agent  appeared  in 
the  negotiations: — 

Held,  that  the  plaintiff  was  entitled  to  recover  remuneration  for 
his  services  quantum  meruit;  and  the  sum  of  $600  was  allowed. 

Action  for  $2,000  commission  on  an  exchange  of  certain 
farm  lands  in  Saskatchewan  owned  by  the  defendants  and 
some   property   in   the   city   of   Winnipeg   owned  by   the 
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Houser-Armstrong  Lumber  Company  of  Portage  la  Prairie, 
or  in  the  alternative  for  the  value  of  services  rendered  by 
the  plaintiff  in  bringing  about  the  exchange. 

D.  W.  McKerchar  and  W.  M.  Morrissey,  for  the  plan- 
tiff. 

E.  R.  Chapman  and  S.  H.  Green,  for  the  defendants. 

Mathers,  C. J.K.B.  : — The  plaintiff  is  a  travelling  sales- 
man, who  also  dabbles  in  real  estate.  He  met  the  defend- 
ant McLeod  on  a  train  travelling  between  Regina  and 
Moose  Jawy  and  McLeod,  ascertaining  that  the  plaintiff 
occasionally  found  purchasers  for  real  estate,  listed  with 
the  plaintiff  1,2'80  acres  of  land  which  the  defendants 
owned  in  Saskatchewan,  either  for  sale  or  barter  for  other 
property.  The  price  on  a  sale  was  stated  to  be  $20  per 
acre,  and  on  barter  $25  per  acre.  Nothing  at  all  was  said 
at  this  interview  about  the  compensation  the  plaintiff  was 
to  receive  in  the  event  of  finding  a  purchaser.  The  plain- 
tiff gays  that,  when  they  arrived  at  Moose  Jaw,  they 
walked  up  and  down  the  platform  of  the  railway  station, 
and  there  McLeod  asked  him  how  long  he  thought  it 
would  require  to  make  a  sale,  and  that  he  replied  that  he 
might  find  a  purchaser  in  a  week,  or  it  might  take  a  month; 
but  that,  as  the  proposition  was  a  good  one,  he  believed  he 
could  effect  a  deal.  He  says  that  McLeod  then  replied 
that,  if  he  did  so,  there  would  be  $2,000  in  it  for  him. 
This  conversation  McLeod  absolutely  denies.  Upon  this 
evidence,  I  hold  that  the  plaintiff  has  not  satisfied  the  onus 
upon  him  of  establishing  that  such  a  conversation  did  take 
place.  If  he  is  entitled  to  succeed,  it  must  be  upon  his 
alternative  claim  for  a  quantum  meruit. 

On  the  plaintiff's  arriving  in  Winnipeg,  he  saw  one 
Forrester,  a  real  estate  agent,  who,  he  knew,  had  listed  with 
him  some  properties  for  exchange.  He  told  Forrester 
about  the  farm  lands,  the  cash  price  and  barter  price,  and 
asked  him  to  take  it  up  and  endeavour  to  make  a  deal. 
The  plaintiff  took  no  part  in  the  negotiations  which  fol- 
lowed. Forrester  opened  correspondence  with  McLeod  and 
submitted  several  propositions  to  him.  The  latter  knew 
that  Forrester  had  been  brought  into  the  transaction  by  the 
plaintiff.  McLeod  regarded  favourably  one  of  the  proposi- 
tions submitted,  but  referred  Forrester  to  one  J.  L.  Gibson, 
a  real  estate  agent,  who,  McLeod  stated,  would  go  to  Win- 
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nipeg  after  Christmas,  and,  if  everything  was  favourable, 
and  if  they  could  agree  on  terms,  would  close  the  deal 
while  there.  He  sa^d  that  Gibson  had  full  power  to  act 
for  him.  Gibson  did  come  to  Winnipeg  in  January,  and 
was  introduced  by  Forrester  to  Mr.  Housser  of  the  Housser- 
Armstrong  Lumber  Company.  Negotiations  then  took 
place,  which  resulted  in  a  memorandum  of  agreement, 
dated  the  10th  January,  being  drawn  up  and  signed  by  the 
defendants,  per  J.  L.  Gibson,  and  by  the  Housser-Arm- 
strong  Lumber  Company,  for  the  exchange  of  the  lands 
in  question  for  certain  real  estate  in  the  city  of  Winnipeg. 
In  this  agreement  the  price  placed  upon  the  lands  is  $26 
per  acre.  Further  negotiations  then  took  place  between 
the  Housser-Armstrong  Lumber  Company  and  Gibson, 
which  resulted  in  a  formal  agreement  being  drawn  up  and 
executed  on  the  22nd  February,  1910.  This  formal  agree- 
ment does  not  state  the  price  at  which  the  farm  lands  were 
taken  in;  but  McLeod  in  his  evidence  said  that  the  price 
was  about  $23.75  per  acre.  He  says  he  made  the  reduction 
because  the  Housser-Armstrong  Lumber  Company  agreed 
not  only  to  take  the  land  but  a  quantity  of  farm  chattels, 
on  favourable  terms.  He  states,  however,  that  he  never 
heard  of  the  informal  agreement  dated  the  10th  January. 

On  this  statement  of  facts,  I  have  no  hesitation  in  find- 
ing that  the  defendants  did  employ  the  plaintiff  to  find  a 
purchaser  for  the  farm  lands  who  would  either  be  willing 
to  pay  cash  or  give  acceptable  real  estate  in  exchange;  that 
the  plaintiff,  through  Forrester,  did  find  the  Housser-Arm- 
strong Lumber  Company,  with  whom  the  defendants  did 
effect  an  exchange,  and  that  the  defendants  had  notice  that 
the  purchasers  were  procured  by  the  plaintiff,  acting  through 
Forrester. 

The  defence  relied  upon  is,  that  the  price  quoted  by 
McLeod  in  his  conversation  with  the  plaintiff  was  a  net 
price.  It  is  admitted  that  nothing  was  directly  said  about 
a  commission  being  paid,  in  the  conversation  between  Mc- 
Leod and  the  plaintiff  on  the  train.  I  do  not  think  that 
Mcljeod  used  any  language  in  that  conversation  to  indicate 
that  the  price  was  a  net  price.  I  find  that  he  did  not  say 
to  the  plaintiff  that  the  price  was  *'  $20  cash  to  me  "  or 
"$25  to  me/'  in  the  event  of  an  exchange,  even  if  these 
words  would  indicate  a  net  price.  It  is  true  that  in  one 
part  of  his  evidence  he  did  say  that  the  words  quoted  had 
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been  used;  but,  when  relating  the  conversation  at  another 
time,  when  speaking  less  guardedly,  he  omitted  them. 
Whatever  he  had  in  his  mind,  he  did  not  express  it  in  terms 
that  would  indicate  to  the  plaintiff  that  the  usual  commis- 
sion was  not  to  be  paid.  I  infer  that  the  plainiff  believed 
the  usual  commission  would  be  paid. 

The  exchange  was  not  effected  on  the  express  terms 
named  by  the  defendant  McLeod  to  the  plaintiff;  but  the 
plaintiff  was  instrumental  in  bringing  the  parties  together, 
and  the  defendant,  with  knowledge  of  that,  entered  into  an 
agreement  with  the  Housser^Armstrong  Lumber  Company. 
I  think,  therefore,  that  the  plaintiff  is  entitled  to  be  paid 
a  quantum  meruit,  which  I  fix  at  the  sum  of  $600. 

Even  if  the  defendants'  contention  that  the  price 
named  was  a  net  figure,  and  that  any  commission  was  to  be 
made  in  excess  of  that,  were  correct,  the  plaintiff  would  be 
entitled  to  succeed.  The  price  for  an  exchange  of  the  lands 
was  $25  per  acre,  and,  by  the  agreement  arrived  at  on  the 
10th  January,  the  farm  lands  are  taken  in  at  $26  per  acre. 
I  find,  however,  that  there  was  no  agreement  as  to  the 
amount  of  compensation  to  be  paid,  and  no  stipulation  by 
the  defendants  that  the  price  quoted  was  a  net  price  to 
them. 

There  will  be  judgment  for  the  plaintiff  for  $600  and 
costs  of  suit. 


KAimOBA. 

October  10th,  1911. 

coubt  of  appeal. 

BANK  OF  MONTREAL  v.  TUDHOPE. 

Chose  in  Action — Assignment — Notice  —  Bank  Act — Rignt 
of  Assignees  Subject  to  Set-off — Mutwal  Dealings  — 
Accounting — Settlemsnt — Bona  Fides, 

Appeal  by  the  plaintiffs  from  the  judgment  of  Robson, 
J.,  17  W.  L.  R.  83,  dismissing  the  action. 
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The  appeal  was  heard  by  Howell,  C.J.M.,  Bichards, 
Perdue,  and  Cameron,  JJ.A. 

J.  P.  Kilgour,  for  the  plaintiffs. 

R.  M.  Dennistonn,  K.C.,  and  D.  A.  Stackpoole,  for  the 
defendants. 

The  Court  dismissed  the  appeal,  without  calling  on 
the  respondents'  counsel. 


SASKATCHEWAir. 

Wetmore,  C.J.  September  8th,  1911. 

trial. 

DICKER  V.  WILLOUGHBY  SUMNER  CO. 

Principal  and  Agent — Agmfs  Ccmmisision  on  Sale  of  Land 
— Sale  not  Brought  about  by  Agent 

The  defendants,  land  agents,  were  employed  by  0.  to  seU  land  for 
him  for  $15,000,  one-third  in  cash ;  the  defendants'  commission  to  be 
6  per  cent  The  plaintiff,  also  a  land  agent,  told  the  defendants  that 
he  thought  G.'s  land  would  suit  a  client  of  his,  meaning  one  R.,  to 
whom  the  land  had  already  been  offered  by  G.  himself  at  the  same 
price  and  upon  the  same  terms.  The  defendants  agreed  to  pay  the 
plaintiff  one-half  of  the  5  per  cent,  commission  if  the  plaintiff  made  a 
sale.  Several  offers  made  by  R.,  through  the  plaintiff,  were  brought 
before  C.  by  the  defendants,  but  all  were  declined.  C.  was  not  told 
that  the  proposed  buyer  was  R.  After  the  last  offer,  C.  and  R.  met 
and  arranged  a  sale  at  $15,000,  with  only  $4,000  to  be  paid  down : — 

Held,  that  neither  of  the  parties  to  the  action,  was  the  cauta 
eau9an$  or  the  efficient  cause  of  the  sale;  and  the  plaintiff  was  not 
entitled  to  recover  one-half  of  5  per  cent  of  the  $15,000  from  the 
defendants. 

Stration  v.  Vaughan,  44  S.  O.  R.  at  p.  406,  and  Munro  v. 
Beitchel,  1  Sask.  L.  R.  238,  8  W.  L.  R.  846,  spedaUy  referred  to. 

Action  for  a  share  of  a  conunission  upon  the  sale  of 
land. 

6.  A.  Cruise,  for  the  plaintifiE. 

A.  M.  Mclntyre,  for  the  defendants. 

Wetmore,  C.J. : — I  find  the  following  facts  in  this  case, 
and  state  them  in  the  order  in  which  they  arose.  One 
Chubb  owned  two  lots  of  land  in  Saskatoon,  and  approached 
one  Reinhom  about  the  latter  end  of  November,  1910,  with 
a  view  of  selling  them  to  him,  and  offered  them  to  him  for 
$15,000,  one-third  of  which  was  to  be  paid  in  cash.  Rein- 
hom stated  he  would  think  it  over.     About  two  or  throe 
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days  after  that,  Chubb  listed  the  property  with  the  defend- 
ants to  sell  for  $15,000,  one  third  payable  down  and  the 
balance  on'  time.  The  defendants'  commission  was  to  be 
5  per  cent.  Some  time  in  January,  1911,  after  this  prop- 
erty was  so  listed  with  the  defendants,  the  plaintiff  saw 
Reinhom  with  respect  to  it,  and  ten  days  or  a  fortnight 
afterwards  he  interviewed  Sumner,  one  of  the  defendants, 
and  stated  he  thought  it  would  be  suitable  for  a  client  of 
his.  (Whether  he  then  mentioned  Reinhorn's  name  is  not 
material,  because  he  afterwards  brought  him  to  the-  de- 
fendants' oflSce,  and  Reinhom  was  undoubtedly  the  client 
he  had  in  his  mind.)  Sumner  told  him  the  price  of  the 
property  was  $15,000,  one-third  cash;  and  he  agreed  to  pay 
to  the  plaintiff  one-half  the  5  per  cent,  commission  if  he 
(the  plaintiff)  made  a  sale.  The  plaintiff  communicated 
the  price  and  terms  quoted  to  Reinhom,  and  a  number  of 
offers  were  made  by  him  or  by  the  plaintiff  on  his  behalf 
to  the  defendants,  but  none  of  them  was  in  accordance 
with  the  price  and  terms  upon  which  the-  property  was 
listed  with  the  defendants.  Some  of  these  offers,  and  pos- 
sibly all  of  them,  were  presented  to  Chubb,  who  refused  all 
that  were  so  presented.  One  offer  was  to  give  a  quarter 
section  of  land  in  exchange  for  the  cash  payment:  another 
offer  was  to  pay  $4,000  as  the  cash  payment,  instead  of 
$5,000.  These,  offers  were  certainly  communicated  to 
Chubb,  and  they  were  (as  all  the  others  were)  declined. 
The  two  offers  last  mentioned  seem  to  have  oeen  the  last 
offers  that  came  through  the  defendants  to  Chubb.  Not 
very  long  after  the  last  of  these  offers  was  communicated 
to  Chubb,  he  and  Reinhom  met  in  the  street,  and  Reinhorn 
told  him  he  would  buy  the  property,  and  Chubb  sold  it  to 
him  for  $15,000,  of  which  $4,000  was  paid  down,  the  bal- 
ance to  be  paid  on  terms.  All  communications  made  to  Chubb 
by  or  through  the  defendants  respecting  the  offers  made 
to  them  by  Reinhom  or  by  the  plaintiff  on  his  behalf  were 
by  telephone,  and  Reinhorn's  name  was  not  mentioned,  and 
Chubb  did  not  know  either  at  the  time  that  such  communi- 
cations were  being  made  to  him  or  when  he  closed  the  sale 
with  Reinhom  that  the  offers  were  made  on  his  (Rein- 
l^m's)  behalf.  Nor  can  I  find  any  facts  or  circumstances 
in  the  evidence  which  would  lead  me  to  the  conclusion  that 
Chubb  ought  to  have  known  that  they  were  made  on  behalf 
of  Reinhom,  or  which  ought  to  have  put  him  on  inquiry. 
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I  find  that'  Reinhorn  was  not  introduced  as  a  proposed 
buyer  to  Chubb  by  either  the  plaintiff  or  the  defendants, 
so  far  as  Chubb  knew  or  had  any  reason  to  know,  he  was 
introduced  to  him  as  a  proposed  buyer — if  I  may  so  express 
the  idea — at  the  conversation  in  November,  and  the  sale 
was  concluded  in  January  in  pursuance  or  continuation  of 
that  conversation.  Neither  of  the  parties  to  the  action  was 
the  causa  causans  of  the  sale  being  effected,  nor  was  either 
of  them  the  eflScient  cause  of  the  sale;  and,  therefore,  the 
plaintiff  is  not  brought  within  what  was  stated  by  Duff,  J., 
in  Stratton  v.  Vaughan,  44  S.  C.  B.  at  p.  406,  citing  from 
Burchell  v.  Gowrie  and  Blockhouse  Collieries,  [1910]  A. 
C.  at  p.  624.  I  think  this  case  is  to  some  extent  parallel 
with  what  was  decided  by  the  Supreme  Court  of  this 
province  in  Munro  v.  Beischel,  1  Sask.  L.  B.  238,  8  W.  L.  R. 
846.  I  may  add  that  the  plaintiff  did  not  carry  out  his 
specific  contract  to  sell  the  property. 

Judgment  for  the  defendants  with  costs. 


SASKATCHEWAir. 

Wet^iobe,  C.J.  September  23rd^  1911. 

TRIAL. 

GRAHN  V.  LITWIN. 

Parent  and  Child  —  Ttrmsfer  of  La/nd  by  Aged  Father  to 
Daughter  — •  Action  to  Set  aside  —  Charges  of  DuresSy 
Fraud,  and  Undue  Influence  Negatived  —  Adequacy  of 
Consideration — 'Lack  of  Independent  Advice, 

In  an  action  brought  by  a  man  of  eighty-two  years  of  age  to  set 
aside  a  transfer  of  land  made  by  him  to  his  daughter,  it  was  held^ 
upon  the  evidence,  that  there  was  no  duress  or  fraud  on  the  part  of 
the  defendant  or  her  husband ;  and  also  that  the  charge  of  undue 
influence  failed,  the  consideration  for  the  transfer  being  reasonably 
adequate  and  the  plaintiff  being  in  full  possession  of  his  faculties  and 
understanding  the  transaction  fully ;  he  had  no  Independent  advice, 
but  he  did  not  stand  in  need  of  protection ;  and  the  action  was  dis- 
missed. 

Harrison  V.  Quest,  5  De  G.  M.  &  G.  424,  and  Rosher  V.  WilUams, 
L.  R.  20  Eq.  210.  foUowed. 

An  action  to  set  aside  a  transfer  of  land  made  by  the 
plaintiff  to  the  defendant,  his  daughter. 

.  H.  L.  Jordan,  for  the  plaintiff. 
A.  E.  Bence,  for  the  defendant. 
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WBTiiOHE,  C.J.: — I  find  that  neither  the  defendant  nor 
her  husband  procured  the  transfer  in  question  to  the  defend- 
ant, or  any  document  leading  up  to  it,  to  be  signed  or  execu- 
ted by  the  plaintiff  by  or  through  duress  or  by  or  through 
threats  or  acts  of  violence,  or  by  or  through  fraud.  As  a 
matter  of  fact,  the  plaintiff's  testimony  was  very  unsatis- 
factory. In  many  respects  it  was  untrue;  in  many  other 
respects  it  was  inconsistent.  It  was  said  that  this  was  due 
to  his  age ;  but,  whatever  it  was  due  to,  it  rendered  his  testi- 
mony unreliable.  He  was  eighty-three  years,  of  age  at  the 
time  of  the  trial,  and  about  eighty-two  at  the  time  of  the 
transactions  impeached  in  this  action. 

The  only  question  is,  whether  the  execution  of  the  trans- 
fer or  such  other  documents  was  procured  or  brought  about 
by  undue  influence  on  the  part  of  the  defendant  or  members 
of  her  family.  The  relationship  existing  between  the  plain- 
tiff and  defendant  is  that  of  father  and  daughter.  They  are 
Germans,  and  the  defendant's  husband  is  also  German. 
Neither  the  plaintiff  nor  the  defendant  understands  English 
very  well — Litwin  understands  it  fairly  well.  It  may  be 
stated  that  the  plaintiff,  for  practical  purposes,  does  not 
understand  it  at  all.  The  defendant  and  her  husband  have 
been  in  this  country  for  some  time.  The  plaintiff  came  here 
in  September,  1906,  from  Poland,  where  he  had  been  pre- 
viously residing,  and  where  he  owned  a  farm.  Litwin,  the 
defendant's  husband,  in  March,  1906,  filed  an  application  for 
a  homestead  for  the  plaintiff  with  respect  to  the  north-west 
quarter  of  section  6  in  township  30,  range  Z2,  west  of  the 
2nd  principal  meridian.  This  quarter  section  is  the  pro- 
perty in  dispute  in  this  action.  The  plaintiff  states  that  he 
was  induced  by  the  Litwins  to  come  out  to  this  country. 
They  deny  that,  and  say  that  he  desired  to  come  out  and  so 
stated  two  years  or  more  before  he  came,  and  that  they  sent 
him  the  money  to  bring  him  out.  This,  however,  does  not 
seem  to  me  to  be  very  material.  There  is  no  doubt  the  Lit- 
wins sent  him  the  money  to  bring  him  out.  When  he  did 
come,  he  went  to  live  with  the  Litwins.  A  shack  was  erected 
on  this  quarter-section,  and  he  lived  in  it  during  the  summer 
months,  clearly  with  the  object  of  performing  one  of  the 
homestead  duties  required.  Litwin  furnished  him  with  pro- 
visions, and,  while  he  was  not  living  at  the  shack,  with  lodg- 
ing from  the  time  he  came  to  this  country  until  he  went  to 
Winnipeg  as  hereinafter  stated.     He  also  supplied  him  with 
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other  necessaries.  The  whole  quarter  section  in  question  was 
broken^  not  all  in  one  season,  but  some  each  year  until  it 
was  all  broken.  This  was  all  done  by  litwin.  The  land 
was  cultivated  in  1908  and  1909,  and  crops  taken  oflE  it. 
These  were  the  only  crops  taken  off  up  to  the  time  of  the 
transfer  to  the  defendant.  This  also  was  done  by  Litwin, 
with  some  slight  assistance  in  picking  stones  and  other  light 
work  by  members  of  his  family.  In  fact,  practically  all  the 
work  done  on  this  quarter  section  was  done  by  Litwin,  so 
assisted  by  members  of  his  family,  and  he  furnished  the  seed 
for  cropping.  The  plaintiff  did  very  little  of  such  work, 
except,  possibly,  some  of  a  very  light  character.  As  a  matter 
of  fact,  the  plaintiff  was,  from  his  age,  not  capable  of  doing 
any  work  of  a  heavy  character.  In  due  course  the  patent 
issued  for  the  land.  But  the  payment  for  locating,  etc.,  and 
all  the  work  and  duties  necessary  for  obtaining  the  patent, 
except  residence,  were  made  and  done  by  Litwin. 

I  find  that  the  plaintiff  lived  during  this  time  amicably 
with  the  Litwins  and  the  members  of  that  family,  and  thus 
continued  until  he  went  to  Winnipeg.  I  dare  say  it  may  be 
probable  that  occasionally  they  had  what  ar6  sometimes  cjJled 
*^  family  jars.''  For  instance,  Lydia  Litwin,  one  of  the 
defendant's  daughters,  testified  that  on  one  occasion  Litwin 
and  the  plaintiff  had  what  was  called  a  quarrel  with  respect 
to  some  letters  received  from  the  old  country,  and  her  sister 
told  her  that  her  father  had  a  poker  in  his  hand  on  that  oc- 
casion. In  the  first  place,  that  was  hearsay  testimony;  and, 
in  the  next  place,  there  was  no  evidence  that  any  attempt 
was*  made  on  that  occasion  to  assault  the  plaintiff  with  such 
poker;  and,  moreover,  it  had  nothing  to  do  with  the  matter 
of  procuring  the  transfer  of  the  land  in  question.  Further, 
Litwin  swore  that  he  never  at  any  time  threatened  to  assault 
the  plaintiff  with  a  poker,  but  he  had  a  difference  or  dispute 
with  him  in  respect  to  something  in  letters  he  received  from 
the  old  country;  and  I  accept  that  statement  as  the  truth. 
The  breaking,  discing,  harrowing,  stubble  ploughing,  seed- 
ing, harvesting,  and  other  work  done  on  the  plaintiff's  home- 
stead or  in  connection  therewith,  moneys  paid  to  or  for  him, 
supplies  and  board  furnished,  and  interest  on  all  this,  were 
charged  to  the  plaintiff,  and  he  must  have  known  it  before 
the  agreement  in  question  was  made  with  respect  to  the  sale 
of  the  land  to  the  defendant,  because  the  price  ($4  an  acre) 
a^eed  on  was  the  price  over  and  above  what  the  Litwins 
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had  against  him  for  the  things  to  which  I  have  referred^ 
after  being  credited  with  what  was  obtained  for  the  crops. 
There  was  no  evidence  to  shew,  and  there  was  no  contention 
at  the  trial,  that  these  charges  for  work,*  board,  services,  and 
supplies  furnished  were  not  reasonable  charges;  in  fact,  the 
evidence  on  the  part  of  the  plaintiff  was  that  they  were. 
Assuming  these  charges  and  the  interest  charged  to  be  rea^ 
sonable,  the  land  was  sold  at  about  its  fair  value.  The  evi- 
dence establishes  that  the  land  was  worth  about  $20  an  acre. 
The  quarter  section  contained  160  acres,  which  would  make 
the  gross  value  $3,200.  The  amount  of  the  charges  against 
the  plaintiff,  leaving  out  the  cropping,  and  allowing  for  an 
error  of  $6  in  the  addition  of  the  charges  in  1908,  was 
$2,481.99.  From  this,  for  some  reason,  the  Litwins  have 
deducted  $14.49.  I  presume  there  was  a  good  reason  for  it, 
and  I  deduct  it,  which  leaves  a  balance  of  $2,467.50  to  re- 
present those  charges.  I  may  state  here  that,  so  far  as  the 
crops  for  1908  and  1909  are  concerned,  after  setting  off  the 
cost  of  preparing  the  land,  seeding,  cropping,  harvesting, 
and  marketing  of  those  crops,  there  was  a  balance  of  $22.51 
in  favour  of  the  plaintiff,  which  was  credited  on  the  interest 
charged  in  1910,  and  only  the  balance  of  in»terest  for  that 
year  charged.  Adding  the  $640  (being  the  amount  repre- 
senting the  160  acres  at  $4  an  acre)  to  the  $2,467.50  above- 
mentionied  would  make  $3,107.60,  or  only  $93.50  less  than 
what  the  land  would  come  to  at  $20  an  acre.  I  cannot  help 
but  feel  convinced  that  all  this  must  have  been  thought  out 
by  the  plaintiff  before  he  offered  to  take  $4  an  acre.  Because 
I  find  that  that  was  the  plaintiff's  own  offer,  and  I  find  that 
he  made  it  without  any  undue  influence  being  brought  to 
bear  on  him.  I  find  that  he  had  got  dissatisfied  with  this 
country  on  account  of  the  extreme  cold,  and  decided  to  dis- 
pose of  his  property  and  return  to  Poland,  and  he  had,  pre- 
vious to  the  12th  April,  offered  the  property  on  more  than 
one  occasion  to  litwin  and  his  wife.  I  consider  that,  when 
he  came  to  fix  the  price  he  would  take  for  the  property  over 
and  above  the  charges  against  him,  he  indicated  that  he  was 
possessed  of  intelligence  and  good  judgment,  and  a  full  ap- 
preciation of  the  situation.  I  find  that,  having  agreed  upon 
the  terms  upon  which  the  plaintiff  would  sell,  he  and  Litwin 
proceeded  to  put  the  arrangement  into  writing.  A  note 
dated  the  9th  April,  1910,  for  $2,473.50,  payable  to  Litwin 
on  the  1st  May,  with  interest  after  maturity  at  10  per  cent.. 
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was  drawn.  This  amount  represented  the  amount  due  from 
the  plaintiflE  to  Litwin,  without  the  correction  of  the  sum  of 
$6  before  mentioned.  This  note  is  in  English,  but  was  trans- 
lated into  German  to  the  plaintiff  by  Lydia  Litwin,  a  young 
girl,  one  might  almost  say  a  young  woman,  who  thoroughly 
understood  English  and  German,  and  he  fully  understood  it, 
and  signed  it.  Litwin  indorsed  this  nt)te  to  the  defendant. 
An  agreement  of  sale  of  the  property  from  the  plaintiff  to 
the  defendant  for  $640,  to  be  paid  when  the  defendant  gave 
the  deed,  was  also  prepared.  This  agreement  was  dated  the 
12th  April.  As  a  matter  of  fact,  it  and  the  note  above  men- 
tioned were  drawn  and  signed  on  the  same  date,  the  12th 
April.  This  agreement  was  written  in  the  German  language. 
The  plaintiff  understood  it,  and  before  he  signed  it  suggested 
some  words  in  respect  to  the  time  of  payment  being  inserted, 
which  was  done,  and  he  then  signed  it  also.  It  was  ver- 
bally agreed  that,  if  the  plaintiff  carried  out  the  agreement 
and  transferred  the  land  to  the  defendant,  the  note  was  not 
to  be  enforced,  but  the  $640  was  to  be  paid  to  the  plaintiff. 
At  this  time  the  patent  had  not  issued.  Shortly  after  this, 
a  notice  was  received  from  the  Department  of  the  Interior, 
dated  the  22nd  April,  that  the  patent  had  issued  and  would 
be  forwarded  to  the  land  titles  oflSce  at  Saskatoon.  Shortly 
after  this,  the  defendant  was  instructed  by  the  plaintiff  to 
have  a  transfer  of  the  property  to  her  prepared.  She  did  so; 
it  was  brought  to  the  plaintiff  and  explained  to  him  by  Lydia 
in  German,  and  he  signed  it,  fully  knowing  what  it  was. 
The  plaintiff  attempted  to  set  up  at  the  trial,  in  the  first 
instance,  that  he  did  not  sign  this  particular  transfer,  that 
this  document  was  folded  up  so  that  he  could  not  see  any- 
thing of  it  except  the  blank  space  where  he  signed  his  n'ame, 
but  afterwards  he  stated  that  he  had  signed  a  transfer;  and 
I  am  satisfied  that  the  transfer  put  in  evidence  was  the  one 
signed  by  him.  I  mention  this  principally  as  a  sample  of 
the  extraordinary  character  of  a  good  deal  of  the  testimony 
given  by  the  plaintiff. 

Shortly  after  this,  one  Schemke,  who  had  mamed  a 
granddaughter  of  the  plaintiff,  appeared  on  the  scene  and  in 
some  way  induced  the  plaintiff  to  go  to  his  house.  The  de- 
fendant went  after  him,  and  he  returned  with  her  willingly. 
While  she  was  a  Schemke's  house,  he  assaulted  and  battered 
her,  and  as  a  result  he  was  brought  before  a  Justice  on  the 
23rd  May  and  convicted.     The  plaintiff  gave  testimony  at 
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that  trial,  and  swore  that  he  had  been  living  with  the  defend- 
ant Litwin  for  four  years  and  had  been  treated  well,  and 
that  he  had  sold  the  property  to  Litwin  for  $6,400.  He  also, 
while  attending  at  that  trial,  in  conversation  with  one  Miller, 
told  him  that  he  had  sold  the  land  to  his  daughter;  that 
Schemke  had  told  him  that  the  way  he  had  sold  the  land  to 
her  was  no  good,  as  the  papers  he  made  were  no  good ;  and 
the  plaintiff  said  to  Miller  that,  if  the  papers  were  not  good, 
he  would  make  them  good.  He  also,  on  the  same  occasion, 
in  conversation  with  one  Falske,  told^  him  that  he  had  tran's- 
ferred  his  farm  to  his  daughter,  and  stated  that  the  Litwins 
had  treated  him  well.  After  that,  about  the  7th  June,  one 
Gerhault  stopped  at  the  Litwin  house.  Litwin  and  his  wife 
were  not  at  home,  and  he  had  a  conversation  with  the  plain- 
tiff, who  told  him  that  he  sold  his  farm  to  Mrs.  Litwin,  and 
that  they  were  helping  him  to  his  old  country;  that  he  was 
getting  1,000  roubles  in  his  old  country;  that  he  preferred 
that  country ;  that  Schemke  told  him  that  the  papers  were  not 
made  in  the  right  manner,  and  he  wanted  him  to  get  them 
and  make  them  correctly.  He  said  he  did  not  need  Schemke 
to  make  them  right.  He  also  said  he  was  treated  all  right 
by  the  Litwins;  he  had  a  home  there;  they  sent  money  to  the 
old  country  for  him;  and  everybody  knew  it  was  they  who 
proved  the  land  up  (that  is,  did  his  homestead  work  and  pre- 
pared it  so  as  to  be  fit  for  cultivating).  I  understand  the 
remark  respecting  sending  money  to  the  old  country  to  have 
had  reference  to  sending  money  to  bring  him  out  to  this 
country.  All  this  testimony  indicates  that  the  plaintiff  fully 
knew  what  he  had  done,  and  was  willing  to  carry  it  out; 
and  the  conversation  with  Gerhault  states  accurately  a  por- 
tion of  the  arrangement  made,- namely,  sending  money  to 
the  old  country,  as  I  will  mention  later  on. 

At  the  time  the  defendant  was  instructed  by  the  plain- 
tiff to  have  the  transfer  prepared,  she  objected  because  the 
agreement  of  sale  provided  that  the  money  was  to  be  paid 
when  the  transfer  was  signed.  At  this  time  the  plaintiff 
intended  to  visit  another  daughter,  married  to  one  Kuppe, 
who  lived  at  Winnipeg,  and  spend  some  time  with  her  be- 
fore returning  to  Poland;  and  he  said  to  the  defendant: 
"  When  I  get  to  Kuppe's,  they  will  want  to  borrow  money 
from  me,  so  you  keep  the  money  until  I  want  to  travel  to 
Poland,  and  buy  me  a  ticket  and  give  me  enough  money  so 
that  I  can  comfortably  get  there.     Don't  send  the  remainder 
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until  I  ask  for  it  from  Poland/'  Some  mention  was  made 
about  1,000  roubles  being  the  amount  that  would  be  left  in 
the  defendant's  hands  to  send  to  Poland.  On  the  15th  July, 
the  plaintiff  went  to  Winnipeg  to  visit  his  daughter  there, 
and  the  intention  then  was  to  go  to  Poland  the  following 
May;  but  it  was  understood  before  he  went  that,  if  he 
wished  to  return*  to  Litwin's  to  spend  the  winter  there,  he 
could  do  so.  When  he  so  left  for  Winnipeg,  he  and  the 
Litwins  appeared  to  part  on  very  friendly  terms.  The  plain- 
tiff cried  and  kissed  them  all.  On  the  5th  August,  he  wrote 
the  Litwins  from  Winnipeg  a  letter  couched  in  very  friendly 
terms.  He  also  wrote  one  Penske  from  Winnipeg,  stating 
that  the  defendant  had  bought  the  property  for  $640.  He 
wrote  again  from  there  to  the  Litwins  on  the  12th  October, 
anxi  in  the  letter  he  recognises  the  arrangement  made  with 
respect  to  the  sale  of  the  land,  because  he  writes:  *^You 
promised  to  give  me  $640  after  harvest  time,  and  to  date 
you  have  sent  me  nothing  at  all.''  The  evidence  of  the  plain- 
tiff shews  that  the  $640  referred  to  in  that  letter  is  the  money 
payable  under  the  arrangements  hereinbefore  detailed.  Up 
to  this  time  he  had  expressed  no  dissatisfaction  with  the 
arrangement.  He  frequently  aflBrmed  that  he  made  it,  and 
was  willing  to  accept  $640  and  carry  it  out,  and  this  al- 
though he  had  come  under  the  influence  of  his  other  daughter 
and  had  been  under  it  for  three  months.  This  letter,  how- 
ever, is  undoubtedly  a  complaining  letter,  and  I  think  justly 
so.  The  plaintiff  had  been  in  Winnipeg  three  months;  he 
would  be  in  need  of  money;  he  took  nothing  with  him  except 
a  SO-rouble  gold  coin,  worth  about  $10;  cold  weather  was 
coming  on;  he  desired  warm  clothing,  and  to  pay  something 
to  Kuppe  for  board.  He  wrote  to  the  only  persons  in  this 
country  who  owed  him,  and  they  did  not  send  him  a  dollar. 
It  is  idle  to  set  up  that  it  was  arranged  that  they  were  only 
to  pay  him  when  he  was  about  to  start  for  Poland,  and  then 
only  a  portion  of  it,  and  to  wait  for  further  instructions  from 
there  as  to  the  remainder.  That  was  only  a  verbal  arrange- 
ment; it  was  not  a  binding  agreement;  and  the  plaintiff  was 
at  liberty  to  demand  and  enforce  payment  of  the  whole 
amount  at  any  time.  In  all  probability,  if  the  defendant 
had  remitted  a  small  portion  of  the  $640  and  asked  for 
further  instructions  as  to  the  remainder,  it  would  have  been 
satisfactory.  The  Litwins  were  in  a  position  to  do  this.  But 
they  did  nothing.     I  am  inclined  to  think  that  their  mean- 
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ness  (for  I  call  it  nothing  else)  in  this  respect  was  the  be- 
ginning of  the  trouble  that  came  upon  them.  Probably,  if 
they  had  paid  some  attention  to  this  request,  we  should  never 
have  heard  about  this  law-suit.  I  cannot  help  but  say  that 
if  this  law-suit  has  been  a  worry  to  them  they  have  got  no 
more  than  they  deserve.  And  I  may  add  that  if  they  had 
seirf;  some  money  in  answer  to  that  letter  it  would,  in  my 
opinion,  have  been  such  a  complete  answer  to  any  such  action 
as  this  that  no  prudent  solicitor  would  have  advised  the 
plaintiff  to  bring  it.  However,  this  action  is  not  brought 
to  recover  the  $640  or  any  other  money ;  it  is  brought  to  set 
aside  the  transaction  respecting  the  sale  of  the  property,  and 
I  can  only  deal  with  it  from  that  standpoint. 

The  only  question  with  respect  to  which  I  have  any 
doubt  was,  whether  the  interest  charged  wais  not  so  great 
that,  under  all  the  circumstances,  I  ought  to  set  the  sale 
and  transfer  aside.  The  interest  charged  is  supposed  to  be 
at  the  rate  of  10  per  cent,  per  annum  compounded  (I  make 
it  more),  certainly  a  very  excessive  rate  of  interest.  Never- 
theless, 10  per  cent,  is  not  an  unusual  rate  of  interest  to 
charge.  The  plaintiff  must  have  been  aware  that  it  was 
being  charged,  because  the  evidence  shews  that  he  is  not  an 
uneducated  man,  that  he  can  figure  up  interest;  and  Litwin 
states  that  he  and  himself  (Litwin),  at  the  time  the  agree- 
ment for  sale  and  the  note  were  signed,  figured  up  the 
interest,  and  the  plaintiff  had  a  pencil  and  paper,  doing  such 
figuring;  and  after  all  this  he  signed  the  note.  He  must, 
therefore,  have  known  what  interest  was  being  charged ;  and, 
knowing  that,  he  signed  the  note,  and  therefore  agreed  to 
the  interest.  Unless  gome  undue  influence  was  brought  to 
bear  on  him  he  was  bound  by  what  that  note  contained.  I 
do  not  wish  it  understood  tiiat  the  faets  hereinbefore  set 
forth  were  admitted,  because  they  were  not,  by  any  means. 
A  great  many  of  them  were  denied.  But  such  facts  so  set 
forth  are  the  facts  as  I  find  them. 

Counsel  for  the  plaintiff  admitted  at  the  close  of  the  case 
that  no  specific  act  of  duress  was  proved.  I  agree  that 
that  was  correct.  Apart  from  undue  influence,  no  fraud 
was  proved.  The  learned  counsel  put  his  case  at  the  close 
on  the  ground  of  undue  influence  only,  and  on  that  ground, 
as  it  appeared  to  me,  he  was  forced  to  rest.  He  contended 
that  when  he  had  established  the  relationship  existing  be- 
tween the  plaintiff  and  the  defendant,  and  the  age  of  the 
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plaintiff,  the  onus  of  proving  that  there  was  no  undue  in- 
fluence was  on  the  defence,  that  is,  that  it  was  on  the  de- 
fendant to  prove  that  the  plaintiff  had  a  full  knowledge  of 
the  facts  at  the  time  the  arrangement  was  made,  and  that 
he  acted  under  competent  independent  advice.  I  find  that 
he  had  a  full  knowledge  of  the  facts  at  the  time  the  ar- 
rangement was  made. 

In  dealing  with  the  question  whether  he  ought  to  have 
had  competent  independent  advice,  one  or  two  matters  are 
worthy  of  consideration.  In  the  first  place,  I  find  that  it 
was  not  true  that  he  was  prevented  from  going  about  and 
visiting  among  the  neighbours  or  going  to  Nottomis  or 
anywhere  else.  The  evidence  utterly  fails  to  establish  to 
my  satisfaction  that  he  was  hindered  in  this  respect  in  any 
way  whatever.  It  is  also  worthy  of  comment  that,  al- 
though the  plaintiff  has  a  daughter  with  a  husband  living 
in  Winnipeg,  with  whom  he  was  living  for  a  year  before  the 
trial,  and  has  also  a  granddaughter  living  near  the  de- 
fendant married  to  Schemke,  and  although  Schemke 
seemed  at  one  time  to  interfere  in  this  matter,  not  one 
person  was  produced  at  the  trial  to  prove  that  the  plaintiff 
was  of  weak  intellect  or  that  his  mind  or  capacity  to  reason 
or  understand  was  impaired  by  age.  Am  I  to  assume,  in 
the  absence  of  any  such  evidence,  that  his  intellect  is  weak 
or  his  mind  or  capacity  to  reason  impaired  by  age,  merely 
because  he  was  living  with  the  defendant  and  was  eighty- 
two  years  of  age  when  he  made  the  agreement  and  exe- 
cuted the  transfer  in  question,  especially  in  view  of  the 
findings,  which  I  have  made  otherwise? 

Harrison  v.  Guest,  6  DeG.  M.  &  G.  424,  was  an  action 
in  which  it  was  sought  to  set  aside  a  sale  and  conveyance 
of  certain  copyhold  property,  on  the  ground  that  the  per- 
son who  executed  it  was  illiterate,  bedridden,  and  seventy- 
one  years  of  age,  and  that  he  had  acted  without  professional 
advice.  As  a  matter  of  fact,  he  declined  to  employ  pro- 
fessional advice.  In  giving  judgment,  the  Lord  Chan- 
cellor is  thus  reported  (p.  435) :  **  The  result  was,  that  there 
was  a  purchase  for  what  turns  out  to  be  an  extremely  in- 
adequate consideration.  That,  however,  is  of  no  conse- 
quence if  the  parties  were  in  a  situation  to  judge  for  them- 
selves, and  this  makes  the  question  as  to  the  poor  old  man's 
state  of  mind  at  the  time  he  entered  into  this  bargain  very 
material.     Now,  looking  at  the  evidence,  I  cannot  enter- 
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tain  any  very  serious  doubt  that  he  perfectly  understood 
what  he  was  about/*    The  transaction  was  upheld. 

Bosher  v.  Williams,  L.  R.  20  Eq.  210,  was  a  purchaser's 
suit  for  specific  performance.  It  was  set  up  that,  as  the 
vendor  was  ninety-two  years  of  age,  the  contract  ought  not 
to  be  performed.  Malins,  V.-C,  after  referring  to  Har- 
rison V.  Guest  with  approval,  at  p.  217,-  states  the  fol- 
lowing: "No  such  rule  can  be  laid  down  ...  I  think 
it  would  be  unsafe  to  come  to  the  conclusion  that  merely 
because  he  was  ninety-two  years  of  age  the  contract  he 
had  entered  into  was  to  be  disregarded/* 

I  can  find  no  case  where  the  relationship  was  such  as  it 
was  in  this  case,  namely,  father  and  daughter,  and  it  has 
been  established  that  the  father,  who  made  the  conveyance 
or  contract,  was,  although  of  advanced  years,  mentally 
competent  fully  to  understand  and  did  fully  understand 
what  he  was  doing,  and  there  was  no  fraud  or  undue  influ- 
ence, that  the  transaction  was  set  aside  merely  because 
independent  professional  advice  was  not  furnished  for  him. 
I  know,  or  know  of,  a  good  many  old  gentlemen  to  any  one 
of  whom  I  should  be  very  sorry  to  make  any  such  sug- 
gestion if  he  desired  to  make  a  conveyance  to  one  of  his 
children.  I  have  one  in  my  mind,  in  very  high  position, 
by  whom,  I  should  judge,  such  a  suggestion  would  be  con- 
sidered an  insult. 

This  action  will  be  dismissed,  with  costs. 


SASKATCHEWAir. 

Brown,  J.  September  25th,  1911. 

TRIAL. 

KAMP  V.  ALBRECHT. 

Fraud  and  Misrepresmtation — Cionira^t  for  Sale  of  Land — 
Rescission — Return  of  Moneys  Paid  and  Value  of  Land 
Transferred  in  Part  Payment — Land  Conveyed  to  Inno- 
cent Purchasers. 

In  an  action  against  several  defendants  for  the  rescission  of  a 
contract  made  by  the  plaintiffs  with  the  defendants  H.  and  H.  for 
the  sale  by  11.  and  H.  of  land  to  the  plaintiffs,  in  consideration  of  a 
money  payment  and  a  transfer  of  a  section  of  land  (27),  upon  the 
ground  of  misrepresentations: — 
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Held,  upon  the  evidence,  that  fraudulent  representations  were 
made  to  the  plaintiffs  by  the  defendants  H.  and  H.  by  which  the 
plaintiffs  were  induced  to  purchase;  and  the  contract  was  rescinded 
and  the  defendants  H.  and  H.  ordered  to  repay  the  sum  paid  by  the 
plaintiffs  and  the  value  of  section  27,  which  had  been  conveyed  to  the 
defendant  W.  and  by  him  to  the  other  defendants. 

And  held,  that  the  defendant  W.  was  not  affected  with  notice  of 
the  fraud ;  and  the  action  was  dismissed  as  against  him  and  the  other 
defendants,  with  costs  to  be  paid  by  the  plaintiffs. 

Action  by  H.  B.  Kamp,  F.  J.  Von  Bohland,  and  John 
C.  Latzke,  against  C.  Albrecht,  D.  W.  Harvey,  W.  E.  Hep- 
burn, D.  Wark,  W.  H.  Cross,  F.  E.  Cole,  and  G.  Anderson, 
to  rescind  a  contract  for  the  sale  of  land  to  the  plaintiffs, 
on  the  ground  of  misrepresentations,  and  for  a  return  of 
the  money  paid  and  land  transferred  as  part  of  the  con- 
sideration. 

J.  A.  Allan,  for  the  plaintiffs. 

W.  M.  Graham,  for  the  defendant  Wark. 

A.  Casey,  for  the  defendants  Cole,  and  Anderson. 

No  one  for  the  other  defendants. 

Brown,  J.: — I  am  thoroughly  satisfied  in  th  s  case  of 
the  fraudulent  misrepresentations  on  the  part  of  the  de- 
fendants Harvey  and  Hepburn,  and  that,  in  consequence, 
the  contract  should  be  rescinded,  and  these  defendants 
ordered  to  repay  the  money  received  by  them  on  the  con- 
tract and  the  value  of  section  27,  which  was  also  con- 
veyed as  part  payment  of  the  purchase-price. 

As  to  the  defendant  Wark,  I  find  it  very  difiicult,  upon 
the  evidence,  to  arrive  at  a  conclusion  as  to  the  actual  cir- 
cumstances under  which  he  obtained  the  transfer  of  section 
27  from  the  defendant  Harvey.  The  statement  of  claim 
alleges  an  interest  on  the  part  of  Wark  with  the  defendants 
Harvey  and  Hepburn  in  the  transaction  between  the  plain- 
tiffs and  Harvey  and  Hepburn,  and  also  alleges  that  Wark 
obtained  the  transfer  of  section  27  as  the  nom'nee  of 
Harvey  and  Hepburn.  There  is  no  denial  of  this  interest 
on  the  part  of  Wark  in  his  statement  of  defence,  and  there 
is  nothing  in  the  pleadings  or  the  evidence  to  shew  what 
the  nature  of  that  interest  is.  Wark  h'mself  says  that  he 
had  no  interest  whatever  in  the  transaction,  and  alleges 
that  he  got  title  bona  fide  and  that  the  consideration  for 
the  transfer  was  past  indebtedness  on  the  part  of  Harvey, 
of  which  he  gave  some  particulars.  On  the  other  hand, 
the  evidence  of  Van  Valkenburg  and  the  defendant  Al- 
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brecht  goes  to  shew  that  Wark  had  admitted  an  interest  to 
them,  but  that  the  interest  was  simply  by  way  of  commis- 
sion. 

I  have  reached  the  conclusion  that  {her  transfer  was 
given  to  Wark  to  satisfy  an  indebtedness^  and  that  part 
of  that  indebtedness  (how  much^  there  is  nothing  to  shew) 
was  a  commission  earned  by  Wark  in  connection  with  this 
land.  The  evidence  is  indefinite  as  to  just  how  this  com- 
mission was  earned;  and  I  find  it  impossible  to  say  whether 
it  was  earned  in  connection  with  the  sale  to  the  plaintiffs 
or  on  the  purchase  by  the  defendants  Harvey  and  Hep- 
bum,  or  for  services  rendered  during  the  interval.  The 
most  that  the  evidence  discloses  is,  that  it  was  a  commis- 
sion that  came  out  of  the  deal.  There  is  no  evidence  that 
Wark  knew  of  any  representations  having  been  made  to  the 
plaintiffs  on  the  part  of  Harvey  and  Hepburn^  or  the  his- 
tory of  those  representations,  and  there  is  no  satisfactory 
evidence  to  shew  that  when  he  obtained  the  transfer  from 
Harvey  he  knew  that  Harvey  obtained  this  land  as  part 
payment  on  the  contract  in  question.  There  are  some 
suspicious  circumstances  disclosed  by  the  evidence;  but  on 
the  whole  I  do  not  feel  that  I  should  be  justified  in  dis- 
turbing Wark's  title  to  the  property.  Having  reached  this 
conclusion  as  to  Wark,  I  am  also  bound  to  find  in  favour 
of  the  defendants  Cross  and  Cole  and  Anderson. 

The  result  is,  that  the  contract  will  be  rescinded,  and 
that  the  plaintiffs  will  have  judgment  against  the  defend- 
ants Harvey  and  Hepburn  for  $15,600,  with  interest  on 
$1,000  from  the  15tii  February,  1907,  and  interest  on 
$14,600  from  the  28th  March,  1907,  together  with  costs. 
There  will  also  be  judgment  in  favour  of  the  defendants 
Wark,  Cross,  and  Cole  and  Anderson.  The  defendants 
Wark  and  Cole  and  Anderson,  who  defended,  will  have 
their  costs  against  the  plaintiffs. 
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SASKATCHEWAN. 

WETMbRE,  C.J.  October  11th,  1911. 

TRIAL. 

COTE  V.OLSON. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Pur- 
chase^nwney  PoAfoble  hy  Instalments  —  Assignment  of 
Contract — Liability  of  Assignee  to  Pay  Instalments  — : 
Covenant — Possession — Indemnity  —  Right  of  Action  — 
Construction  of  Agreement — Statute  of  Frauds  —  False 
Representation, 

By  a  written  agreement  (exhibit  G)  under  seal,  dated  the  17th 
April,  1900,  P.  agreed  to  sell  land  to  R.  for  $4,000,  payable  in  instal- 
ments with  interest,  and  R.  covenanted  to  pay  and  0.  to  convey  on 
payment  in  full.  At  the  same  date  and  at  the  same  time  a  memo- 
randum of  agreement  (exhibit  A),  also  under  seal,  was  executed 
by  the  same  parties,  which  shewed  an  agreement  for  the  sale  of  P.'s 
business  and  stock-in-trade  to  R.  On  the  17th  March,  1910,  R.,  by  a 
memorandum  (exhibit  B)  under  seal,  written  at  the  foot  of  exhibit 
A,  in  consideration  of  $4,(X)0  said  to  be  paid  to  him  by  the  plaintiff, 
transferred  to  the  plaintiff  and  his  assigns  all  his  (R.'s)  interest  "in 
the  within  written  instrument,"  and  every  covenant,  article,  or  thing 
therein  contained.  No  reference  was  made  in  exhibit  B  to  exhibit  G, 
and  R.  retained  his  copy  of  G.  The  plaintiff  entered  Into  possession 
of  the  premises,  and,  on  the  11th  April,  1910,  by  writing  under  seal 
(exhibit  G),  indorsed  on  exhibit  A,  in  consideration  of  $4,0(X)  said  to 
be  paid  to  him  by  the  defendant,  transferred  to  the  defendant  all  his 
(the  plaintiff's)  interest  in  "  the  within  written  instrument " — the 
form  being  the  same  as  in  exhibit  B.  At  the  time  of  the  execution  of 
exhibit  C,  R.  produced  his  copy  of  exhibit  G,  and  it  was  delivered  to 
the  defendant,  who  went  into  possession  of  the  premises.  Both  the 
plaintiff,  in  taking  the  assignment  from  R.,  and  the  defendant,  in 
taking  that  from  the  plaintiff,  were  under  tiie  impression  that  they 
had  acquired  an  assignment  of  the  agreement  of  sale  from  P.  to  R. : — 

Held,  that,  as  between  the  plaintiff  and  defendant,  the  defendant 
was  in  equity  the  assignee  of  the  agreement  of  sale  from  P.  to  R. 
(exhibit  G). 

The  plaintiff  claimed  from  the  defendant  $1,155.55,  representing 
the  first  (overdue)  instalment  of  the  $4,000  and  interest,  or  in  the 
alternative  specific  performance: — 

Held,  that  the  plaintiff  had  no  locus  standi  to  maintain  this  action 
to  recover  the  instalment  of  the  purchase-money  paid  under  the  agree- 
ment. Assuming  that  the  covenant  in  exhibit  G  to  pay  the  purchase- 
money  was  a  covenant  running  with  the  land,  P.  was  the  only  person 
who  could  bring  an  action  on  the  covenant ;  but,  as  no  default  under 
the  covenant  occurred  while  the  plaintiff  was  in  possession,  P.  had 
no  right  of  action  against  him,  because  no  liability  as  against  him 
would  remain  after  he  went  out  of  possession,  and  no  implied  liability 
could  arise  on  the  part  of  the  defendant  to  indemnify  the  plaintiff 
against  a  liability  which  never  could  arise  against  him.  And,  assum- 
ing that  the  covenant  did  not  run  with  the  land,  the  plaintiff  was  in 
no  worse  position :  he  did  not  give  his  personal  covenant ;  but  the 
defendant,  being  in  possession,  would  be  liable  to  P.  if  the  payments 
were  not  made  according  to  the  original  agreement  while  the  defend- 
ant was  in  i>ossession. 
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On  the  19th  May,  1910,  R.  assi^ed  his  interest  under  exhibit  B 
to  P. ;  and  on,  the  1st  November,  1910,  an  agreement  under  seal  was 
made  between  the  plaintiff  and  C.  by  which  P.  was  to  convey  the 
same  land  to  the  plaintiff,  in  consideration  of  certain  payments,  etc. 
The  defendant  was  not  a  party  to  this  agreement: — 

tf rM,  that  the  effect  of  it  was  in  equity  to  vest  in  the  plaintiff 
all  P.'s  interest  in  the  land  and  subrogated  the  plaintiff  to  P.'s  rights 
and  put  him  in  a  position  to  deal  with  the  defendant  in  the  same 
manner  and  to  the  same  extend  that  P.  could  have  done  before  this 
last  instrument  was  executed ;  and  the  plaintiff  was  clothed  with  a  . 
right  of  action  against  the  defendant  in  respect  of  his  making  default 
during  his  possession  in  regard  to  the  first  instalment  under  exhibit  G. 

Semhle,  that  tie  covenant  to  pay  the  purchase-money  ran  with 
the  land«  especially  as  it  in  terms  extended  to  assigns. 

And  held,  that,  whether  or  not  the  covenant  ran  with  the  land, 
the  defendant  purchased  and  went  into  possession  with  knowledge 
that  the  instalments  of  purchase-money  had  to  be  paid,  and  in  equity 
he  was  bound  to  pay  all  that  fell  due  during  his  possession,  and  the 
Court  could  compel  him  so  to  pay,  without  circuity  of  action. 

Morland  v.  Cool',  L.  R.  6  Eq.  252,  and  Cooke  v.  ChUcott,  3  Ch. 
D.  694,  followed. 

Held,  also,  that  the  defendiyit,  having  gone  into  possession,  could 
not  set  up  the  Statute  of  Frauds. 

Held,  also,  upon  the  evidence,  that  the  defendant  was  not  induced 
by  a  falae  representation  (if  made)  to  accept  the  assignment  made 
to  him. 

Action  to  recover  $1,155.55,  or  in  the  alternative  for 
specific  performance  of  a  contract. 

D.  Mundell,  for  the  plaintiff. 

E.  L.  Elwood,  for  the  defendant. 

Wetmore,  C.J. : — By  a  written  agreement,  under  seal, 
])earing  date  the  17th  April,  1909,  one  William  J.  Page 
agreed  to  sell  to  one  Carl  Badkc  lot  No.  2  in  block  1  and 
lots  12  and  13  in  block  2  in  the  town-site  of  Maryfield,  for 
the  sum  of  $4,000,  payable  in  four  instalments  of  $1,000 
each,  with  interest  at  7  per  cent.,  on  the  first  days  of 
November,  1910,  1911,  1912,  and  1913,  the  first  payment 
of  interest  to  }ye  made  on  the  1st  November,  1909,  and 
''  the  purchaser "  thereby  covenanted  with  *'  the  vendor  '' 
tliat  **  the  purchaser  "  would  well  and  truly  pay  to  *'  the 
vendor  "  the  said  sum  of  money  and  interest  on  the  days  and 
times  and  in  the  manner  above-mentioned;  and  it  was  agreed 
in  such  agreement  that  the  words  "  vendor  '*  and  *'  pur- 
chaser "  therein  would  in  all  proper  cases  cover  and  include 
the  heirs,  executors,  administrators,  and  assigns  of  the 
respective  parties  thereto.  The  *'  vendor  ''  agreed,  on  full 
payment  of  the  purchase-money,  to  convey  to  the  "  pur- 
chaser the  said  lands  free  from  all  incumbrances.*'  The 
agreement  also  set  forth  that  there  was  a  dwelling-house 
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18  feet  by  24  feet  on  lot  2,  block  1,  and  a  livery  barn  28 
feet  by  80  feet  and  a  granary  16  feet  by  20  feet  on  lots  12 
and  18  in  block  2.  This  agreement,  in  so  far  as  1  can  dis- 
cover, is  a  regular  and  complete  agreement  for  sale  and 
purchase  of  the  land  therein  mentioned.  For  convenience 
of  reference,  I  will  hereafter  refer  to  this  agreement  as 
exhibit  6. 

On  the  same  date  and  at  the  same  time,  what  is  called 
a  memorandum  of  agreement,  also  under  seal,  was  executed 
by  the  same  parties,  which  is  as  follows: — 

Memorandum  of  agreement  entered  into  (in  duplicate) 
this  seventeenth  day  of  April  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  nine  (1909). 

Between  William  J.  Page,  of  Maryfield,  livery  stable 
keeper  (hereinafter  called  tlie  *^  vendor  "),  of  the  one  part, 
and  Carl  Badke,  of  the  same  place,'  farmei*  (hereinafter 
called  the  "purchaser"),  of  the  other  part. 

Whereby  the  vendor  represents  himself  to  be  the  owner 
of  lot  two  (2)  in  block  one  (1)  and  lots  twelve  (12)  and 
thirteen  (13)  in  block  two  (2)  in  the  town-site  of  Maryfield, 
all  according  to  a  map  or  plan  of  the  said  town-site  as  filed 
at  the  land  titles  office  in  Begtna  as  number  K.  590,  and 
that  upon  said  lot  two  (2)  is  situate  a  dwelling-house  of  a 
size  eighteen  (18)  feet  by  twenty-four  (24)  feet  and  that 
upon  said  lot  twelve  (12)  is  situate  a  livery  stable  of  a 
size  twenty-eight  (28)  feet  by  eighty  (80)  feet  and  a  granary 
of  a  size  sixteen  (16)  feet  by  twenty  (20)  feet,  and  that  the 
said  lands  and  buildings  now  stand  in  his  name  for  an 
estate  in  fee  simple  free  from  all  incumbrances  except  a 
balance  of  forty-one  dollars  and  sixty-six  cents  ($41.66/100) 
and  interest  thereon  owing  to  the  Canadian  Pacific  Railway 
Company  in  respect  of  the  purchase-price  of  said  lot  thir- 
teen (13)  and  a  mortgage  of  seven  hundred  dollars  and  in- 
terest in  favour  of  one  Glinz  Madeby,  the  vendor,  and  cov- 
ering said  lot  12  in  block  2,  both  of  which  said  incum- 
brances the  vendor  hereby  covenants  and  undertakes  with 
the  purchaser  to  pay  oflE  and  discharge  in  due  course. 

And  whereby  the  vendor  represents  himself  as  being  the 
owner  of  the  livery  stable  business  now  carried  on  by  him 
in  connection  with  the  lands  aforesaid  and  of  all  the  stock- 
in-trade,  goods,  chattels,  and  effects  now  in  his  possess'on 
and  ordinarily  situate  upon  the  said  lands  and  used  in 
connection   with   the    said   business,   including    (but    this 
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enumeration  shall  not  limit  the  generality  of  the  above  de- 
scription) the  goods  and  chattels  described  in  the  schedule 
herento  annexed  marked  with  the  lt?tter  *^A/'  freed 
and  cleared  from  all  liens,  mortgages,  and  other  incum- 
brances, saving  only  a  balance  of  seventy-five  dollars  ($76) 
or  thereabouts  owing  to  one  George  Rosengren  in  respect 
of  the  bay  colt  "  Prince  "  and  a  balance  of  ten  dollars  ($10) 
or  thereabouts  owing  to  one  McMurchie  of  Reston  in  re- 
spect of  the  sorrel  horse  *^King,"  which  balance  the  said 
vendw  agrees  to  forthwith  pay  and  discharge. 

And  whereby  the  vendor  has  agreed  to  sell  to  the  pur- 
chaser and  the  purchaser  has  agreed  to  buy  from  the 
vendor  the  said  lands,  buildings,  goods,  chattels,  stock-in- 
trade,  and  effects  for  the  sum  of  six  thousand  five  hundred 
dollars  ($6,500),  payable  on  the  days  and  times  and  in 
manner  hereinafter  mentioned,  that  is  to  say^  the  sum  of 
one  thousand  dollars  ($1,000)  in  cash  at  the  sealing  and 
delivery  hereof  (the  receipt  whereof  is  hereby  acknow- 
ledged), the  further  sum  of  four  thousand  dollars  ($4,000) 
on  the  days  and  times  and  in  manner  and  with  interest  as 
set  forth  in  articles  of  agreement  for  the  sale  and  purchase 
of  the  said  lands  bearing  even  date  herewith  and  made  be- 
tween the  parties  hereto,  and  the  remaining  sum  of  fifteen 
hundred  dollars  ($1,500)  on  the  days  and  times  and  in 
manner  and  with  interest  as  set  forth  in  a  certain  lien-note 
for  the  sum  of  fifteen  hundred  dollars  ($1,500)  bearing 
even  date  herewith  and  made  by  the  purchaser  to  the  order 
of  the  vendor. 

And  whereby  it  is  agreed  and  understood  that  the  goods 
and  chattels  sold  by  the  vendor  to  the  purchaser  include 
not  only  horses,  rigs,  harness,  and  the  like,  but  also  all  the 
hay,  oats,  small  tools,  office  furniture,  stoves,  bedding, 
robes,  rugs,  whips,  and  other  articles  now  used  in  connec- 
tion with  the  said  livery  stable  business. 

And  whereby  the  said  vendor  covenants  with  the  pur- 
chaser that  he  will  not,  within  a  period  of  ^ye  years  now 
next  ensuing,  carry  on  or  be  engaged  or  interested  in  the 
trade  or  business  of  a  livery  or  feed  stable  keeper  within 
the  town-site  of  Maryfield  or  within  a  radius  of  five  miles 
therefrom  without  the  consent  in  writing  of  the  purchaser 
thereto  first  obtained,  unless  the  purchaser  shall  have  made 
default  in  the  payment  of  the  purchase-price  hereinbefore 
mentioned  or  any  portion  thereof,  and  the  vendor  shall 
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have  resumed  possession  of  the  said  lands,  goods,  or  chat- 
tels, or  any  of  them,  pursuant  to  the  powers  in  that  behalf 
reserved  to  him. 

And  whereby  the  purchaser  agrees  forthwith  to  build 
a  brick  chimney  on  the  barn  so  as  to  take  advantage  of 
the  lower  rates  of  insurance. 

As  witness  the  hands  and  seals  of  the  parties. 
Signed,  sealed,  and  delivered    ]  W.  J.  Page 

in  the  presence  of 

John  A.  C.  Fraser.  j  Carl  Eadke 

No  schedule  is  annexed  to  this  instrument  as  stated 
therein. 

For  convenience  of  reference  I  will  hereafter  refer  to 
this  last  mentioned  writing  as  exhibit  A.  This  instru- 
ment appears  to  be  one  containing  recitals  only. 

On  the  17th  March,  1910,  Radke,  by  writing  under  seal, 
written  at  the  foot  of  exhibit  A,  in  consideration  of  four 
thousand  dollars  to  him  paid  by  Cote  (the  plaintiff),  the 
receipt  of  which  was  acknowledged,  sold,  assigned,  and 
transferred  to  him  and  his  assigns  all  his  (Eadke's)  interest 
**in  the  within  written  instrument'^  and  every  covenant, 
article,  or  thing  therein  contained.  No  reference  whatever 
is  made  in  this  last-mentioned  writing  (which  I  will  here- 
after call  exhibit  B)  to  exhibit  G,  and  Radke  retained  his 
copy  of  that  exhibit.  Cote  entered  into  possession  of  the 
premises  in  question,  and  on  the  11th  April,  1910,  by  writ- 
ing under  seal,  also  indorsed  on  exhibit  A,  in  consideration 
of  four  thousand  dollars  to  him  paid  by  Olson  (the  de- 
fendant), the  receipt  of  which  was  acknowledged,  sold,  as- 
signed, and  transferred  to  him  all  his  (Cote's)  interest  in 
"the  within  written  instiuraent,"  etc.  The  last  form  of 
tlie  last  mentioned  instrument  (which  I  will  hereafter  refer 
to  as  exhibit  C)  is  exactly  the  same  as  that  of  exhibit  B, 
except  in  substituting  Cote's  name  for  Eadke's  and  Olson's 
for  Cote's.  At  the  time  of  the  execution  of  exhibit  C, 
l?adke  produced  his  copy  of  exhbit  G,  and  it  was  delivered 
to  the  defendant  with  the  other  documents  referred  to; 
and  the  evidence  establishes  that  the  defendant  went  into 
].o?sess'on  of  the  land  in  question,  constructively  at  any 
rate.  Both  the  plaintiff,  in  taking  the  assignment  from 
Kadke,  and  the  defendant,  in  taking  that  from  the  plain- 
tiff, were  under  the  impression  that  they  had  acquired  an 
jissignment  of  the  agreement  of  sale  from  Page  to  Radke. 
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And,  whatever  may  be  defective  in  the  fact  that  the  aFsign- 
luents  to  the  plaintiff  and  the  defendant  were  written  on 
exhilut  A  instead  of  on  exhibit  G,  I  hold,  in  view  of  exhibit 
G  having  been  so  delivered  to  the  defendant,  that,  as  be- 
tween him  and  the  plaintiff,  he  must  be  held,  at  any  rate 
in  equity,  to  be  the  assignee  of  the  agreement  of  sale  from 
Page  to  Badke. 

No  part  of  the  purchase-money  mentioned  in  exhibit  G 
has  been  paid,  unless  it  be  the  interest  falling  due  on  the 
1st  November,  1909;  and  I  gather  from  the  testimony  that 
such  interest  has  been  paid,  because  the  testimony,  as  w^ell 
as  the  statement  of  claim,  seems  to  me  inferentially  to  bear 
that  out;  but  I  am  not  satisfied  that  anything  has  been  paid 
on  this  agreement.  The  plaintiff  contends  that  the  con- 
sideration for  exhibit  C  and  in  respect  thereto  is  not  cor- 
rectly set  out  in  that  instrument.  He  claims  that  the 
consideration  for  the  assignment  was  $4,100,  of  which  $100 
was  to  be  and  was  paid  to  him  for  himself  for  his  interest 
in  the  land,  and  it  was  verbally  agreed  that  the  $4,000  was 
also  to  be  paid  to  him,  and  that  the  receipt  6f  that  amount 
by  him  acknowledged  in  exhibit  C  is  not  correct.  The  plain- 
tiff^s  counsel  conceded  that  the  plaintiff,  on  receiving  any 
part  of  the  $4,000,  would  be  bound  to  pay  it  to  Page.  There 
is  no  doubt  that  the  plaintiff  was  to  get  $100  for  his  interest 
in  the  land  or  in  the  bargain  for  it,  and  it  was  paid  to  him. 
It  is  also  not  the  fact  that  the  $4,000  was  paid  to  him,  but 
I  find  that  it  was  not  agr,eed  that  this  $4,000  should  be 
paid  to  him.  The  $4,000  was  inserted  in  exhibit  B  just 
because  it  happened  to  be  in  exhibit  B,  and  the  notary  who 
wrote  exhibit  C  put  it  in  there  at  the  dictation  of  the  plain- 
tiff, who  was  reading  from  exhibit  B.  T  do  not  know  pre- 
cisely why  $4,000  was  put  in  either  one  of  those  assign- 
ments. I  conjecture  that  it  was  because  that  amount  rep- 
resented the  purchase-prite  agreed  to  be  paid  to  Page  for 
the  property;  but  there  was  no  agreement,  verbally  or 
otherwise,  on  the  part  of  the  defendant,  to  pay  that  amount 
to  the  plaintiff  either  to  his  own  use  or  to  be  paid  by  him 
to  Page,  nor  was  there  any  agreement  to  pay  it  to  Page, 
and  certainly  there  was  no  implied  personal  covenant  on 
the  part  of  the  defendant  to  do  so. 

The  plaintiff  claims  from  the  defendant  $1,155.55  with 
interest  from  the  Ist  November,  1910,  or  in  the  alternative 
specific  performance.    From  the  standpoint  of  what  I  have 
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above  stated,  I  cannot  find  that  the  plaintiff  has  any  locu* 
standi  to  maintain  this  action  to  recover  the  instalment  of 
the  purchase-money  paid  under  the  agreement.  Assuming 
that  the  covenant  to  pay  the  purchase-money  mentioned  in 
exhibit  G  was  a  covenant  running  with  the  land',  Page 
was  the  only  person  who  could  bring  an  action  on  the  coven- 
ant; but,  as  no  default  under  the  covenant  occurred  while 
the  plaintiff  was  in  possession,  Page  had  no  right  of  action 
against  him,  because  no  liability  as  against  him  would  re- 
main after  he  went  out  of  possession,  and  on  no  principle 
that  I  know  of  could  any  implied  liability  arise  on  the  part 
of  the  defendant  to  indemnify  the  plaintiff  against  a  lia- 
bility which  never  could  arise  against  him.  Radke,  of 
course,  would  be  liable  on  his  personal  covenant,  and  so  the* 
defendant,  if  a  default  occurred  while  he  was  in  possession, 
would  be  liable  on  the  covenant  if  it  was  one  running  with 
the  land;  but  there  was  no  personal  covenant  by  the  plain- 
tiff on  which  he  would  be  liable.  The  plaintiff  seems  to 
have  been  under  the  impression  that  he  was  liable  to  Page, 
and  strove,  apparently,-  earnestly  to  get^some  sort  of  a 
settlement  by  which  he  would  be  relieved  in  whole  or  in 
part  from  such  liability.  But,  assuming  that  the  covenant 
I  refer  to  does  not  run  with  the  land,  the  plaintiff  was  in 
no  worse  })osition.  He  did  not  give  his  personal  covenant; 
but  the  defendant,  being  in  possession,  would  be  liable  to  be 
proceeded  against  by  Page,  in  some  form  of  action,  if  tlie 
payments  were  not  made  according  to  the  original  agree-, 
ment,  while  he  (the  defendant)  was  in  possession,  and  Page, 
not  the  plaintiff,  would  be  entitled  to  relief. 

But  that  does  not  dispose  of  this  case,  because  on  tlu*, 
19th  May,  1910,  Radke,  by  an  instrument  reciting  that  he 
had  sold  the  lands  and  buildings  under  an  assignment  dated 
the  17th  March,  1910,  to  the  plaintiff,  assigned  hib 
(Radke's)  interest  in  such  last-mentioned  assignment  to 
Page.  The  assignment  of  the  17th  March  referred  to  is 
exhibit  B.  I  am  unable  to  discover  in  what  way  this  as- 
signment to  Page  is  material  to  the  matters  in  question  a& 
between  the  parties  to  this  action.  But  on  the  Ist  Novem- 
ber, 1910,  by  an  agreement  under  seal  of  that  date  and 
made  between  the  plaintiff  (Cote)  of  the  first  part  and  Page 
of  the  second  part,  after  reciting  the  sale  to  Radke  under 
the  agreements  of  the  17th  April,  1909  (exhibits  G  and  A), 
that  Radko  had  assigned  to  Cote,  by  the  assignment  of  the 
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17th  March,  1910  (exjiibit  B),  all  his  interest  in  the  agree- 
ment for  the  sum  of  $4,000,  that  Page  had  not  been  paid 
any  of  the  moneys  mentioned  in  the  agreement,  and  that 
the  first  instalment,  together  with  interest  thereon,  fell 
due  on  the  Ist  November,  1910,  and  that  Cote  had  agreed 
to  pay  Page  $3,250  and  interest  thereon  at  the  rate  of 
6  per  cent,  from  the  1st  November,  1910,  and  that  Page 
had  agreed  to  accept  the  same  and  relieve  Cote  from  all 
further  claims  under  the  said  agreement  between  Page  and 
Radke,  and  that  Page  had  agreed  to  transfer  the  lands  in 
question  to  Cote  upon  payment  of  the  said  sum  of  $3,250 
and  interest.  Cote  covenanted  to  pay  Page  the  $3,250  and 
interest  in  four  equal  instalments  of  $812.50  on  the  first 
days  of  January  in  each  of  the  years  1911,  1912,  1913,  and 
1914.  There  were  some  other  covenants  by  Cote,  which 
are  not  material;  and  Page  agreed,  in  consideration  of  Cote 
paying  this  sum,  to  convey  to  Cote  the  lands  in  question, 
Cote  to  be  at  liberty  to  go  into  possession  immed'ately  after 
the  executioin  of  the  agreement,  but  to  get  possession  at 
his  own  expense.  Page,  by  such  agreement,  assigned  all 
his  claims  against  Eadke  under  the  two  agreements  of  the 
17th  April,  1909  (exhibits  G  and  A),  reserving  to  himself 
the  right  to  collect  interest  on  $4,000  from  the  17th  April, 

1909,  to  the  17th  March,  1910  (the  date  of  Eadke's  assign- 
ment to  Cote,  exhibit  B). 

This  last-mentioned  instrument  seems  to  assert  an 
existing  claim  against  Cote,  which  I  am  quite  unable  to 
perceive,  and  it  seems  to  have  been  entered  into  by  way  of 
a  settlement  of  such  claim.  It  was  urged  on  behalf  of 
the  defendant  that  this  last-mentioned  agreement  worked 
an  extinguishment  of  the  plaintiff's  claim  against  the  de- 
fendant, if  any  such  claim  existed.  But,  assuming  such 
a  claim  to  exist,  I  cannot  see  how  that  would  follow.  The 
defendant  was  no  party  to  the  agreement.  He  was  and 
still  is  in  possession,  so  far  as  I  know,  either  actually  or 
constructively,  of  the  land,  claiming  through  exhibits  G, 
A,  B,  and  C;  and  Page  and  the  plaintiff  could  not  cut  down 
his  rights  by  an  agreement  between  themselves.  In  my 
opinion,  the  effect  of  the  agreement  of  the  1st  November, 

1910,  was  in  equity  to  vest  in  the  plaintiff  all  Page's  inter- 
est in  the  lands  and  subrogated  the  plaintiff  to  Page's  rights 
and  put  him  in  a  position  to  deal  with  the  defendant  in  the 
same  manner  and  to  the  same  extent  that  Page  could  have 
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done  before  the  last-mentioned  instrument  was  executed.  The 
defendant,  on  payment  to  Cote  of  the  purchase-price  pre- 
scribed by  exhibit  G,  could  enforce  a  title  eithfer  from  Page 
or  Cote,  whoever  might  have  it  when  the  payments  were 
made  in  full.  Page  could  not  deprive  the  defendant  of  his 
rights  in  equity  by  an  assignment  to  some  other  person 
while  the  original  agreements  exhibits  6  and  A  remained 
uncancelled.  But,  with  all  this,  the  plaintiff  is  clothed  with 
a  right  of  action  against  the  defendant  in  respect  of  his 
making  default  during  his  possession  of  the  payment  to  be 
made  on  the  1st  November,  1910.  The  diflRculty  I  have  is 
to  determine  in  what  way  and  to  what  extent  he  is  liable. 
If  the  covenant  to  pay  the  purchase-price  is  one  nmning 
with  the  land  or  of  the  same  character,  it  might  possibly 
be  a  very  simple  matter  to  determine. 

In  Morland  v.  Cook,  L.  R.  6  Eq.  252,  Lord  Romilly, 
M.R.,  states  at  p.  261 :  '*  The  cases  of  covenants  running 
with  the  land  usually  arise  as  between  landlord  and  tenant, 
which  is  not  the  case  here,  or  between  vendpr  on  the  one 
side  and.  purchaser  on  the  other  side" — which  last  is  the 
case  here;  and  I,  therefore,  incline  to  the  opinion  that  the 
covenant  in  this  case  to  pay  the  purchase-money,  especially 
as  the  word  "assigns"  is  practically  used  in  the  original 
agreement,  is  a  covenant  running  with  the  land.  But,  in  my 
opinion,  it  is  not  material  whether  it  is  a  covenant  run- 
ning with  the  land  or  not.  The  defendant  purchased  and 
went  into  possession  with  the  full  knowledge  that  the 
instalments  of  purchase-money  had  to  be  paid,  and  that 
in  equity  he  was  bound  to  pay  all  that  fell  due  during 
his  possession;  and  I  am  of  opinion,  in  view  of  what  was 
laid  down  in  Morland  v.  Cook,  above  cited,  and  by  Malins, 
V.-C,  in  Cooke  v.  Chilcott,  3  Ch.  D.  694,  that  this  Court 
can  compel  the  defendant  so  to  pay.  Surely  it  would  not  be 
necessary  for  payment  to  be  enforced  as  against  Hadke  on 
his  personal  covenant,  and  so  put  him  in  the  position  to 
enforce  his  right  of  indemnity  against  the  defendant.  He 
is  liable  either  in  law  or  equity.  This  Court  has,  in  my 
opinion,  the  jurisdiction  to  compel  the  defendant  to  pay 
what  he  ought  to  pay,  and  the  Court  exercises  its  jurisdic- 
tion on  principles  both  of  law  and  equity.  It  is  immaterial 
whether  the  covenant  is  now  running  with  the  land  or  not; 
and  I  think  it  is  immaterial  whether  a  decree  is  made  for 
the  ]inyment  of  the  money,  or  judgment  is  entered  in  the 
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I»laintifT's  favour  for  the  amount  according  to  the  usual 
praitiio  of  tlie  (*ourt  in  actions  for  a  money  demand.  I 
think  the  practice  is  sufficiently  flexible  to  warrant  that 
being  done. 

It  was  set  up  that  the  plaintiff's  right  of  action  was 
barred  by  the  Statute  of  Frauds.  I  am  of  opinion  that  the 
defendant,  having  gone  into  possession,  cannot  set  that  up. 

It  was  also  sot  up  for  the  defendant  that  he  was  induced 
to  accept  the  assignment  of  the  agreement  on  a  false 
representation  that  a  policy  of  insurance  on  the  barn  and 
contents  would  continue  for  a  longer  time  than  was  the 
fact.  As  a  matter  of  fact,  it  expired  about  four  days  after 
the  assignment  to  the  defendant.  I  find  that  the  represen- 
tation, if  made,  did  not  induce  the  defendant  to  accept  the 
assignment.  As  a  matter  of  fact,  the  alleged  policy  was 
handed  to  him  with  the  other  documents  when  the  assign- 
ment was  made,  and  he  took  it  away  with  him.  If  he  had 
read  it  he  would  have  found  out  that  it  expired  on  the  15th 
April,  and  that  the  insurance  had  been  effected  by  Page, 
the  policy  assigned  to  Radke,  and  that  it  continued  in 
Radke. 

The  plaintiff  only  claims  $1,155.56  to  the  commence- 
ment of  the  action.  He  is  clearly  entitled  to  that.  There 
will  be  judgment  for  the  plaintiff  for  that  amount,  with 
interest  on  $1,000  from  the  commencement  of  the  action, 
at  the  rate  of  7  per  cent,  per  annum,  with  costs. 


Digiti 


zed  by  Google 


16(5  THE  WESTERy  LAW  REPORTER.  [yOL.  19 

SASKATCHEWAN. 

Brown,  J.  Octobkr  12th.  1911. 

TRIAL. 

STEWART  V.  BORM. 

Vendor  and  Purchaser — Contract  far  Sale  of  Land — Pur- 
chase-money  Payable  by  Instalments — Default — Delay  in 
Remedying — Specific  Performance — Notice  of  Cancellff- 
tioni — Aban don  m en t — Resale — Effect  of — Assignm^n t  of 
Contract  by  Pvrdiaser — Sta4u8  of  Assignee  to  Mainkiin 
Action  for  Return  of  Moneys  Paid — Clause  in  Contract 
Requiring  Approval  of  Vendor — Parties — Addition  of 
Original  Pn rch aser — Discretion . 

On  the  5th  March,  1907,  the  defendant  B.  sold  to  a  company 
three  quarter  sections  of  land  for  $1,440  each,  payable  $160  in  caah 
and  the  balance  in  six  annual  instidments,  the  first  of  which  was  to 
be  paid  on  the  5th  March,  1908,  with  interest.  There  was  a  separate 
written  agreement  for  each  quarter  section,  and  each  agreement  con- 
tained a  cancellation  clause.  The  company  having  failed  to  pay  the 
instalment  which  fell  due  on  the  5th  March,  1908,  B.  served  a  notict^ 
of  cancellation.  B.  afterwards  extended  the  time  for  payment  of  tli^ 
first  instalment,  but  default  was  again  made,  and  B.  gave  another 
notice  of  cancellation.  The  company,  on  the  20th  August,  1908, 
lodged  in  the  land  titles  ofiice  a  caveat  against  the  lands.  On  the 
1st  November,  1908,  the  company  assigned  all  their  interest  under  the 
agreements  to  the  plaintiff.  In  November,  the  caveat  lapsed ;  on  the 
9th  January,  1909,  B.  made  a  sale  of  the  land  to  the  defendant  1*. ; 
and  a  certificate  of  title  was  afterwards  issued  to  P.,  subject  to  a 
caveat  lodged  by  the  plaintiff  on  the  11th  January,  190©.  The  plain- 
tiff took  no  steps  to  make  good  the  default  until  May,  1910,  when  he 
told  B.  that  he  was  prepared  to  pay  up  all  arrears,  and  on  the  12th 
August,  1910,  he  made  a  tender  to  B.,  which  was  refused.  The  plain- 
tiff then  brought  this  action  for  specific  performance  or  a  return  of 
the  cash  paid : — 

Held,  that  the  plaintiff  was  not  entitled  to  specific  performanco, 
after  default  for  so  long  a  time  and  such  delay  in  attempting  to  make 
payment. 

Wallace  v.  Hesslein,  29  S.  C.  R.  171,  followed. 

Held,  also,  that  the  notice  of  cancellation  given  by  B.  was  not 
effective,  as  it  did  not  comply  with  the  provisions  of  the  contract 

Held,  also,  upon  the  evidence,  that  there  was  no  repudiation  or 
abandonment  on  the  part  of  the  company  or  the  plaintiff. 

Semhle,  that  B.,  upon  the  resale  to  P.,  would  be  obliged  to  restore 
any  profit  which  he  had  received  under  the  part  execution  of  the 
contracts. 

Held,  however,  that  the  plaintiff  could  not  maintain  the  action, 
because,  under  a  clause  in  the  contracts,  the  approval  of  B.  wna 
necessary  before  the  assignment  to  the  plaintiff  was  valid,  and  the 
approval  had  not  been  given. 

Held,  also,  that  the  company  should  not  be  added  as  plaintiff.-t. 
ns  their  conduct  and  the  plaintiff's  was  such  that  a  discretion  should 
not  be  exercised  in  their  favour. 
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Action  by  Charles  William  Stowart  against  Julius  Borm 
and  Minnie  Amanda  Parkins,  for  specific  performance  of 
certain^  contracts  for  the  sale  of  land  to  a  company,  the 
plaintiff's  assignors,  or,  in  the  alternative,  to  recover 
moneys  paid  by  the  company  or  the  plaintiff  on  account  of 
the  purchase-price. 

F.  W.  G.  Haultain,  K.C.,  for  the  plaintiff. 
J.  A.  Allan,  for  the  defendants. 

Brown,  J. : — The  defendant  Borm,  on  or  about  the  5th 
March,'  1907,  sold  to  the  Imperial  Investments  Limited, 
hereinafter  called  "  the  company,'^  under  an  agreement  of 
Balcy  the  north-west  quarter  of  section  23,  township  17, 
range  9,  west  of  the  3rd  meridian,  for  the  price  of  $1,440^ 
payable  $160  cash  and  the  balance  in  six  equal  consecutive 
annual  instalments  of  $213.33  each;  the  first  of  such  in- 
stalments to  be  paid  on  the  5th  March,  1908.  The  company 
also  agreed  to  pay  interest  at  the  rate  of  6  per  cent,  per 
annum  and  all  taxes  after  the  31st  December,  1907.  Ex- 
actly similar  agreements  were  entered  into  between  Hit 
same  parties  for  the  north-east  quarter  and  the  south-east 
quarter  of  the  same  section.  The  property  sold  was  prairie 
land,  and  was  never  occupied  by  either  party.  Eacli  con- 
tract contained  what  is  known  as  the  cancellation  clause: 
and,  the  company  having  failed  to  meet  the  instalment 
which  fell  due  in  the  5th  March,  1908,  the  defendant  Borm 
caused  a  notice  of  cancellat'on  to  be  served  on  the  com- 
pany, purporting  to  be  given  in  pursuance  of  the  cancel- 
lation clause  in  the  contract.  Service  of  this  notice  was 
effected  on  the  13th  March,  1908.  The  plaintiff,  who  was 
the  manager  of  the  company,  after  receiving  this  notice, 
interviewed  Borm  and  asked  for  an  extension  of  time  of 
sixty  days,  stating  that,  at  the  expiration  of  that  time,  the 
company  would  be  able  and  willing  to  make  payment,  with 
the  result  that  Borm  agreed  to  such  extension,  and  a  note 
was  given  by  the  company  in  favour  of  Borm  to  cover  the 
instalments  due  under  the  several  contracts  dated  the  1st 
April,  1908,  and  made  payable  two  months  thereafter.  This 
note  fell  due  on  the  4th  Jime,  but  the  company  made  de- 
fault in  payment,  intimating  that  times  were  hard  and  they 
could  not  do  anything.  On  the  18th  June,  Borm  served 
another  notice  of  cancellation  on  the  company,  similar  to 
the  one  which  was  served  in  the  preceding  March.     It  ap- 
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pears,  however,  and  it  is  admitted  by  the  learned  counsel 
for  the  defendants,  that  the  notice  so  given  was  not  in 
accordance  with  the  form  provided  for  in  the  contract :  in 
fact,  the  notice  treats  all  of  the  contracts  as  if  they  were 
one,  and  calls  for  payment  of  the  total  amount  due  under 
all  the  contracts.  The  company,  however,  paid  no  atten- 
tion to  this  notice,  except  that  on  the  20th  August,  1908, 
they  caused  a  caveat  to  be  lodged  in  the  proper  land  titles 
oiBce  against  the  land. 

By  deed  of  assignment  dated  the  1st  November,  1908, 
the  company,  for  some  unexplained  reason,  assigned  all 
their  interest  in  and  rights  under  the  several"  agreements 
to  the  plaintiff,  their  manager.  In  the  month  of  Novem- 
ber, the  company's  caveat  was  allowed  to  lapse  by  virtue  of 
a  notice  given  by  the  registrar  at  the  request  of  Borm;  and 
he  (Borm),  thinking  that  he  had  a  right  to  do  so,  listed  the 
land  for  sale,  and  on  the  9th  January,  1909,  concluded  a 
sale  of  the  property  to  the  defendant  Parkins.  By  this  deal 
with  the  defendant  Parkins,  Borm  obtained  a  residential 
property  in  the  city  of  Winnipeg,  and  Parkins  obtained  a 
transfer  of  the  land  in  question.  The  transfer  of  this  land 
from  Borm  to  Parkins  puts  the  consideration  at  $4,800,  and 
T  gather  from  the  evidence  that  this  is  the  amount  which 
Parkins's  equity  in*  the  residential  property  was  at  that 
time  worth.  This  transfer  to  Parkins  was  not  registered 
until  the  21st  January,  1909;  and  a  certificate  of  title  was 
afterwards  issued  to  her,  subject,  however,  to  a  caveat 
lodged    by  the  plaintiff  on  the  11th  January,  1909. 

The  plaintiff  did  not  seem  to  be  any  more  ready  or  able 
to  make  good  the  default  under  the  agreements  than  were 
the  company,  for  it  was  not  until  the  month  of  May,  1910, 
that  any  steps  whatever  were  taken  by  him  in  that  direc- 
tion. In  the  meantime,  Borm  had  paid  the  taxes  against 
the  land  for  the  years  1908  and  1909. 

In  May,  1910,  it  appears,  the  plaintiff  saw  a  prospect 
of  reselling  the  property  at  an  advanced  price,  and  then, 
through  his  solicitor,  one  J.  E.  Hansford,  started  out  to  see 
what  he  could  do  with  Borm.  On  the  4th  May,  1910, 
Hansford  wrote  Bonn  a  letter  informing  him  that  the  con- 
tracts had  been  assigned  to  a  client  of  his  (without  stating 
the  name  of  the  client),  and  that  he  was  prepared  to  pay 
up  all  arrears  under  the  contracts,  and  he  threatened  ac- 
tion unless  some  settlement  was  at  once  arrived  at.     At 
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aboiit  the  same  time,  the  defendant  Parkins  made  com- 
plaint to  Borm  about  the  caveat  which  was  lodged  against 
her  title,  and  which  prevented  her  from  securing  the  pro- 
ceeds of  a  loan  which  she  was  endeavouring  to  raise  on  this 
property  as  security.  Borm  then  obtained  from  Parkins  a 
nine  days'  verbal  option  to  take  the  property  back,  and  im- 
mediately proceeded  to  Hansford's  office,  inform'. ng  Hans- 
ford that  he  had  received  his  letter,  and  that  lie  was  now- 
ready  to  take  the  money  and  give  him  a  title.  Hansford, 
however,  did  not  have  the  money;  and  I  judge  from  Borm's 
evidence  that  he  (Borm)  was  pretty  well  satisfied  before  he 
went  that  Hansford  would  not  have  the  money.  Borm 
then  left  the  office,  apparently  determined  to  have  nothing 
more  to  do  with  the  plaintiff  or  his  solicitor.  Nothing  more 
appears  to  have,  been  done  until  tho  4th'  August,  when 
Hansford  and  the  plaintiff  visited  Borjn  at  his  residence 
and  endeavoured  to  get  him  to  approve  of  the  assignments 
of  the  several  contracts.  Borm,  however,  refused  to  do  so 
or  to  have  anything  to  do  with  the  plaintiff  or  his  solici- 
tor, and  referred  them  to  his  own  solicitors.  Again,  on 
the  12th  August,  Hansford  came  back  to  Borm's  residence 
and  tendered  him  the  amount  due  under  the  contracts,  but 
Borm  refused  io  accept  the  money  or  to  have  anything  to 
do  with  him. 

The  plaintiff  now  brings  this  action  for  specific  perform- 
ance, and,  in  the  alternative,  for  a  return  of  the  moneys 
paid  under  the  contracts. 

It  is  clear  that  the  plaintiff  is  not  entitled  to  specific 
performance.  The  company's  default,  and  that  of  the 
plaintiff,  with  such  great  delay  before  any  attempt  is  made 
to  make  payment,  is  a  complete  bar  to  that  form  of  relief : 
Wallace  v.  Hesslein,  29  S.  C.  R.  171. 

The  notice  of  cancellation  given  by  Borm  was  not  effec- 
tive as  a  cancellat'on  notice.  Tn  order  for  such  a  notice 
to  be  effective,  it  must  strictly  comply  with  the  provisions 
of  the  contract.     In  this  case  it  clearly  did  not  so  comply. 

Again,  I  cannot  find  that  there  was  any  repudiation  or 
abandonment  on  the  part  of  the  company  or  the  plaintiff. 
It  is  true  that  their  default  was  of  a  most  annoying  and 
prolonged  character;  but  the  fact  that  they  each  in  turn 
filed  a  caveat  against  the  land  would  indicate  an  intention 
not  to  abandon.  So  that,  when  Borm  resold  the  land  to 
Parkins,  the  contracts  between  him  and  the  company  were 
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subsiating;  and,  that  being  so,  he  would  net  have  the  right 
to  resell,  and  thus  rescind  the  contracts,  without  thereby 
becoming  obliged  to  restore  any  profit  which  he  has  himself 
received  under  the  partial  execution  of  the  contracts.  But, 
while  I  give  expression  to  th's  opinion,  I  do  not  wish  to  be 
considered  as  deciding  the  po'nt,  because,  in  another  view 
of  this  case,  I  do  not  consider  it  necessary  to  do  so. 

Each'  contract  contains  the  following'  provision :'  "  No 
assignment  of  this  contract  shall  be  valid  unless  the  same 
shall  be  for  the  entire  interest  of  the  purchaser  and  in- 
dorsed hereon  or  permanently  attached  hereto,  and  ap- 
proved and  countersigned  by  the  vendor,  and  no  agree- 
ments or  conditions  or  relation  between  the  purchaser  and 
any  assignee  or  any  other  person  acquiring  title  or  interest 
from  or  through  the  purchaser  shall  preclude  the  vendor 
from  the  right  to  convey  the  promises  to  the  said  purchaser 
on  the  surrender  of  this  agreement,  and  the  payment  of 
the  unpaid  portion  of  the  purchase-money  which  may  be 
due  the  vendor,  unless  the  assignment  hereof  be  approved 
and  countersigned  by  the  vendor  as  aforesaid/' 

There  was  no  approval  of  the  assignment  in  th\s  case. 
There  was  no  attempt  to  get  any  approval  until  the  4th 
August,  1910,  and  it  was  then  refused.  It  was  urged,  how- 
ever, that  what  took  place  between  Borm  and  Hansford  in 
Hansford's  office,  in  the  month  of  May,  constituted  a  waiver 
of  the  necessity  for  such  approval-  I  am  of  opinion  that 
tliere  was  no  such  waiver,  and  in  fact  it  does  not  appear 
from  the  evidence  that  Borm  was  aware  at  that  t'me  that 
there  had  been  an  assignment  to  the  plaintiff.  It  is  true 
that  Hansford  purported  to  be  acting  for  the  plaintiff,  but 
the  plaintiff  was  the  manager  of  the  company,  and  Borm  was 
not  made  aware  whether  Hansford  was  acting  for  him  as 
rt?signee  of  the  company  or  as  the  manager  of  the  company. 
I  am  of  opinion  that  Borm  thought  he  was  dealng  with 
the  same  parties  as  he  had  been  dealing  with  from  the 
very  beginning.  The  clause  in  question,  requiring  the  ap- 
proval of  tho  n-s^<T^nment  by  the  vendor,  is  a  valid  one,  and 
must  he  given  its  intended  effect:  Sawyer-Massey  Co.  v. 
Bennett,  2  Sask.  L.  R.  P3,  10  W.  L.  R.  539.  While,  as  be- 
tween the  company  and  the  plaintiff,  the  assignment  would 
be  good,  yet  without  the  approval  of  Borm  the  assignment 
is  not  effective  as  against  him:  Sawyer-Massey  Co.  v. 
Bennett,  2  Sask.  L.  R.  522,  12  W.  L.R.  249.     I  am  of 
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opinion,  therefore,  that  the  plaintiflE  has  no  locus  standi. 
No  application  was  made  to  add  the  company  as  parties  to 
the  action;  and,  if  I  have  any  power  to  add  them  now,  I 
will  not  exercise  my  discretion  to  do  so  in  the  plaintiflPs 
favour.  His  conduct  and  that  of  the  company  have  not 
been  such  as  to  excite  any  t^ympathy  towards  him. 

There  will,  therefore,  be  judgment  for  the  defendants 
with  costs. 


ALBEBTA. 

Winter,  Dist.Ct.J.  September  12tii,  1911. 

ulstrk  t  court  of  lethhridge. 

Ke  CABULAK. 

AVitns  —  Xaiuralization  —  Eequirem^nts  of  Naturalizaiion 
Act — Form.  B.  im  Schedule — Imperative  Requirements — 
Compliance  with  Farm — Particulars — Copy. — Posting  hy 
Cleric  of  Court. 

Upon  an  application  to  a  District  Court  ^udge  under  the  Natur- 
alization Act  for  a  certificate  of  naturalization,  strict  compliance 
leitb  the  form  B.  in  the  schedule  to  the  statute  is  required.  The 
direction  as  to  the  particulars  to  be  inserted  is  imperative. 

When  an  alien  desires  to  be  naturalized  in  Alberta,  he  must 
obtain  from  an  official  desig:nated  by  the  Act  a  certificate  in  form  B. 
containing:  ^a)  the  name  and  description  of  the  person  before  whom 
the  oaths  of  residence  and  allegiance  have  been  taken;  (b)  the  name 
of  the  alien,  his  former  address  in  the  foreign  country  from  which  he 
rame  an«l  of  which  he  is  a  subject  or  citizen ;  (c)  the  present  address 
of  the  alien ;  (d )  the  occupation  or  addition  of  the  alien ;  and  this 
certificate  must  be  filed  with  the  clerk  of  the  Court,  and  the  clerk 
must  post  up  a  copy  of  it  in  his  office  for  two  weeks ;  if  objection  is 
made,  the  Judge  h^s  to  decide  the  question  in  a  summary  way ;  if  no 
objection  is  made,  he  is  to  direct  the  issue  of  a  certificate  of  natur- 
alization. 

It  is  essential  that  all  the  particulars  referred  to  as  (a),  (b). 
(c),  and  (d)  should  be  included  in  the  certificate  of  the  ofiScial  who 
administers  the  oaths  of  residence  and  allegiance ;  if  any  are  omitted, 
the  certificate  is  defective ;  the  copy  posted  must  correspond  with  the 
original  certificate  in  all  these  essential  particulars — the  omission  of 
any  would  make  it  defective. 

Application  by. George  Cabnlak  and  other  aliens  for 
oortificates  of  naturalization  under  the  Naturalization  Act. 

S.  J.  Shepherd  and  J.  R.  Pjilmer,  for  the  various  ap- 
plicants. 

R.  A.  Smith,  J.  K  Ritchie,  A.  E.  Dunlop,  and  E  C. 
Mackenzie,  contra. 
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Winter,  Dist.Ct.J.  :— Application  having  been  made 
under  the  Xaturalization  Act  for  the  naturalization  of  one 
Cabulak,  and  of  several  other  aliens,  and  objections  having 
been  made  to  the  granting  of  certificates  of  naturalization, 
.on  the  grounds  stated  in  such  objections,  it  has  become 
necessary  to  consider  the  papers  presented  in  each  case. 

In  all  the  provinces,  when  an  alien  .desires  to  be  natur- 
alized, he  has  to  obtain  from  such  oflBcial  as  is  designated 
by  the  Act  a  certificate  in  form  B  of  the  schedule  to  the 
Act.  This  form  requires,  in  effect,  in  order  to  complete  it. 
cortain  particulars : — 

(a)  The  name  and  description  of  the  person  before 
whom  the  oatlis  of  residence  and  allegiance  have  been 
taken. 

(b)  The  '^name  of  the  alien,''  his  former  address  in 
the  foreign  country  from  which  he  came  and  of  which  ho 
is  a  subject  or  citizen. 

(c)  The  "  present  address  ^'  of  the  alien. 

(d)  The  ^^  occupation  or  addition  ^'  of  the  alien,  the 
latter  being  his  quality  or  description,  such  as  ^'  farmer,*' 
"  gentleman,^'  "retired  gentleman,''  '*  esquire,"  or  as  the 
case  may  be. 

This  certificate  has  to  be  presented  to  a  Judge  or  Court 
according  to  the  provisions  of  the  Act.  In  the  provinces 
other  than  Alberta  and  Saskatchewan,'  notice  to  present 
such  a  certificate  to  the  Judge  must  be  given  to  the  clerk 
of  the  Court,  and  such  notice  must  contain  the  name, 
residence,  and  occupation  or  addition  of  the  alien.  Tht- 
clerk  has  to  post  up  in  a  conspicuous  place  in  his  office  and 
keep  posted  there  for  a  prescribed  period  a  list  shewing  the 
names,  residences,  and  occupations  or  addUions  of  all  aliens 
as  io  whom  due  notice  lias  been  received  by  him  of  their 
intention  to  present  their  certificates  to  o])tain  the  natur- 
alization certificate  (sec.  17.) 

It  will  be  observed  that  in  the  certificate  form  B,  a? 
also  in  the  notice  above  referred  to,  it  is  requisite  to  state 
the  name,  residence,  and  occupation  of  the  alien,  the  ob- 
vious reason  for  these  requirements  being  that  they  fur- 
nish a  ready  means  of  enabling  members  of  the  public  to 
identify  the  persons  applying  for  naturalization  and  to 
enter  any  objections,  if  such  exist,  to  their  applications. 

In  Alberta  and  Saskatchewan  the  procedure  is  as  fol- 
lows:  Before   presenting  the  certificate  B   to  the.  Judge, 
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the  applicant  or  his  agent  files  with  the  clerk  of  the  Court 
the  certificate,  and  the  clerk  must  post  up  a  copy  of  it  in 
a  conspicuous  place  in  his  office  for  not  less  than  two 
weeks.  After  this  period  has  elapsed,  the  clerk,  having 
certified  the  posting  and  whether  or  not  any  objection  has 
been  filed,  presents  the  certificate  to  the  Judge.  If  no  ob- 
jections have  been  filed,  and  the  certificate  B  appears  to 
be  regular  and  suflScient,  the  Judge  is  to  direct  the  issue 
to  the  alien  of  a  certificate  of  naturalization;  but,  if  notice 
of  objection  has  been  filed  or  if  the  certificate  is  defective 
or  othen^'ise  open  to  objection,  the  Judge  has  to  decide 
the  question  in  a  summary  way  (sec.  20  (e)). 

On  reference  to  form  B,  it  will  be  seen  ^hat  it  is  neces- 
sary to  insert  the'rein  the  particulars  above  referred  to  as 
(a),  (b),  (c),  and  (d).  The  copy  of  such  certificate,  there- 
fore, assuming  the  original  to  be  correctly  prepared,  should 
contain  more  extiended  partieulars  respecting  the  alien 
than  are  contained  in  the  list  to  be  posted  up  in  provinces 
other  than  Alberta  and  Saskatchewan.  Such  list  and  copy 
of  the  certificate  B,  however,  have  this  in  common,  that 
the  "  name,  present  residence,  and  occupation  '*  of  the 
alien  must  appear  in  each;  but,  in  addition,  in  the  original 
certificate  (  and  of  course  in  the  copy  that  has  to  be  posted 
up)  there  must  also  appear  the  name  and  description  of 
the  official  before  whom  the  oaths  of  allegiance  and  resi- 
dence have  been  taken,  as  also  the  name  of  the  place  and 
of  the  foreign  country  from  which  the  alien  came.  The 
particulars,  therefore,  to  be  inserted  in  the  list  for  posting 
by  clerks  of  the  Court,  in  provinces  other  than  Alberta 
and  Saskatchewan,  are  detailed  in  the  Act  itself  (sec.  17), 
but  with  regard  to  those  two  provinces  the  matter  to  be 
posted  up  in  the  clerk's  office  is  the  copy  of  the  certificate, 
form  B,  which  itself  alone  prescribes  what  its  contents 
are  to  be.  The  practice  in  this  judicial  district  (which 
correspond?,  so  far  as  I  am  aware,  with  that  in  other 
judicial  districts)  is  for  the  alien  or  his  agent  to  deliver  to 
the  clerk  of  the  Court  the  original  oaths  of  residence  and 
allegiance  and  the  certificate  B.  of  the  person  before  whom 
the  oaths  were  taken,  with  a  copy  of  such  certificate  for  the 
clerk  to  post  in  his  office,  as  required  by  the  Act. 

The  objections  lodged  in  respect  of  the  applications, 
amounting  to  over  100,  are  all  made  in  the  same  form  and 
are  in  effect  as  follows : — 

VOL.  XIX.  W.L.11.  NO.  2 — 12 
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(1)  That  a  certificate  in  form  B  was  not  granted  to 
the  applicant. 

(2)  That  a  copy  of  the  certificate  waa  not  posted  as 
required  by  the  Act. 

(3)  That  the  certificate  given  by  the  commissioner  or 
other  person  wha  took  the  oaths  of  allegiance  and  residence 
is  defective  in  not  stating  the  occupation  or  addition  of  the 
alien. 

While  it  has  been  judicially  recognised  that  a  schedule 
to  an  Act  is  just  as  much  part  of  the  Act  as  the  rest  of  it, 
the  forms  prescribed  by  it'  (which  are  often  placed  in  a 
schedule)  are  considered  generally  in  the  light  of  prece- 
deivts.  In  certain  cases,  however,  a  rigid  adherence  to  the 
forms  given  is  necessary;  and  in  the  Act  .  .  .  under 
consideration,  the  form  B  makes  provision  for  particulars 
which  must  be  inserted  in  order  to  make  it  valid;  and  these 
oonstitute,  in  my  view,  provisions  which  are  imperative  and 
not  directory  merely. 

It  is  often  a  matter  of  difficulty  to  decide  whether  the 
provisions  of  a  statute  are  imperative  or  directory.  The 
observations  on  this  subject  contained  in  MaxwelFs  treatise 
on  the  Interpretations  of  Statutes,  4th  ed..  pp.  556,  557,  et 
seq.,  indicate  some  useful  rules  to  go  by  in  distinguishing 
the  latter  from  the  former.  These  have  in  many  instances 
received  judicial  approbation.  The  learned,  author's  words 
are :  "  In  the  first  place,  a  strong  line  of  distinction  may  be 
drawn  between  cases  where  the  prescriptions  of  the  Act  af- 
fect the  performance  of  a  duty,  and  where  they  relate  to  a 
privilege  or  power.*  Where  powers  or  rights  are  granted, 
with  a  direction  that  certain  regulations  or  formalities  shall 
be  complied  with,  it  seems  neither  unjust  nor  -inconvenient 
to  exact  a  rigorous  observance  of  them  as  essential  to  the 
acquisition  of  the  right  or  authority  conferred;  and  it  is, 
therefore,  probable  that  such  was  the  intention  of  the  legis- 
lature.*' 

The  right  of  citizensh^'p  is  a  privilege  granted  by  the 
State;  and,  if  a  statute  exacts  the  performance  of 
certain  formalities  as  conditional  to  such  right  being 
obtained  (which  formalities,  if  defective  in  the  first 
instance,  can  always  be  remedied  later),  no  injustice  or  in- 
convenience will  result  to  an  alien  applying  for  a  certificate 
of  naturalization,   if  he  is   applying  for  the  privilege  on 
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legitimate  grounds,  and  not  solely  for  the  purpose  of  exercis- 
ing some  particular  right  at  a  particular  moment. 

In  this  connection  it  is  noticeable  that  there  are  a  num- 
ber of  aliens  who  make  no  applicAtion*  to  be  naturalized 
antil  an  election  is  imminent,  although  for  a  long  period 
they  may  have  been  qualified  to  apply;  and  if  they  delay 
their  applications  and  then  employ  agents  who  put  for- 
ward defective  papers  (which  cannot  be  made  good  in  suflB- 
cdent  time  before  the  election  takes  place  to  enable  such 
aliens  to  obtain  a  certificate  of  naturalization),  any  result- 
ing inconvenience  must  lie  at  their  own  door. 

In  conclusion,  I  desire  to  express  my  view  that  it  is  es- 
sential that  all  the  particulars  above  referred  to  as  (a),  (b), 
(c),  and  (d),  should  be  included  in  at  least  one  of  the  oaths 
of  the  alien,  as  well  as  in  the  certificate  of  the  official  who 
administers  the  oaths  of  residence  and  allegiance,  and  that, 
if  any  of  these  particulars  are  omitted,  the  certificate  is  de- 
fective; also  that  the  copy  posted  must  correspond  with  the 
original  certificate  in  all  these  essential  particulars;  other- 
wise it  is  not  a  copy;  and,  while  I  would  not  hold  that  some 
slight  clerical  errors,  omissions,  or  deviations  from  the  form 
given  in  the  Act,  would  vitiate  this  certificate,  the  absence 
of  the  esseirtial  particulars  must  render  it  defective. 

I  will  mark  each  of  the  applications  presented  to  me 
with  the  fiat  for  granting  the  certificate,  or  a  note  of  re- 
jection in  accordance  with  the  ruling  above  given,  as  eaoh 
ease  requires. 


TUKOH  TEBBITOBT. 

Macaulav,  J.  September  25th,  1911. 

8INOLB  COUBT. 

FULLER  V.  NOETHERN  LIGHT  POWER  AND 
COAL  CO. 

Company — Shares — Transfer — Refusal  to  Register — Trans- 
ferees Indebted  to  Company — *Dom%nion  Companies  Act, 
sees.  7,  6Jf,  67 — Mandamns — Injunction — Damages. 

The  plainHfft  held  transfers  of  a  large  block  of  shares  in  the 
defendant  company  from  the  defendant  T.,  the  manager  of  the  com- 


Digiti 


zed  by  Google 


176  TBE  WESTERN  LAW  REPORTER.  [vOL.  19 

pany.  The  defendant  company  were  subject  to  the  Companies  Act 
of  Oanada,  and  tbeir  head  office  in  Canada  was  at  the  city  of  Dawson, 
in  the  Yukon  Territory,  in  compliance  with  sec.  7  of  the  Act.  Section 
G4  of  the  Act  provides  that  no  shares  shall  be  valid  until  entir  of 
any  transfer  is  duly  made  in  the  register  of  transfers;  and  sec  67 
provides  that  the  directors  may  decline  to  register  any  transfer  of 
shares  belonging  to  any  shareholder  who  is  indebted  to  the  company. 
The  defendant  T.  refused  to  allow  the  transfer  of  the  shares  to  be 
registered  at  the  head  office  at  Dawson,  and,  in  answer  to  a  motion 
for  a  mandamus,  asserted  that  the  plaintiffs  were  indebted  to  the 
company,  and  that  an  action  by  the  company  against  the  plaintiffs 
aad  been  brought  and  was  pending,  to  recover  the  amount  in  which 
they  were  indebted,  and  also  to  restrain  the  plaintiffs  from  disposing 
of  the  shares  of  stock  held  by  them,  on  the  ground  that  they  were 
wrongfully  obtained  by  the  plaintiffs  from  trustees  for  the  company ; — 

Held,  that,  in  these  circumstances,  a  mandamus  could  not  be 
granted ;  to  grant  it,  the  Court  would  have  to  decide  the  issue  raised 
In  the  pending  action,  without  hearing  the  evidence.' 

Heldt  also,  that  the  plaintiffs  were  not  entitled  to  an  interim 
injunction  to  restrain  the  defendant  company  from  holding  special 
and  general  meetings  of  shareholders  until  the  issue  between  the 
plaintiffs  and  defendants  had  been  decided;  if  the  plaintiffs  were 
right,  they  would  l^ave  a  remedy  in  damages. 

Motion  by  the  plaiDtiflfs  for  a  mandamus  to  compel  the 
registration  of  a  transfer  of  shares  of  the  capital  stock  of 
the  defendant  company,  and  for  an  injunction  restraining 
the  defendants  from  holding  meetings  until  the  transfer 
should,  be  registered. 

J.  P.  Smith,  for  the  plaintiffs. 
C.  W.  C.  Tabor,  for  the  defendants. 

Macaulay  J. : — This  is  an'  application  on  behalf  of  the 
plaintiffs,  who  are  transferees  from  the  defendant  Ed- 
mund Heathcote  Thruston,  the  managing  director  of  the 
defendant  company,  of  10,920  shares  of  the  capital  stock 
of  the  said  defendant  company,  which  said  company  is  a 
company  incorporated  under  the  laws  of  the  Dominion  of 
Canada,  and  carries  on  business  in  the  Yukon  Territory, 
and  has  its  head  oflBcie  or  chief  place  of  business  at  the  city 
of  Dawson,  in  the  said  Territory,  for  a  mandamus  to  compel 
the  defendants  to  register  the  said  transfers  of  shares  from 
the  defendant  Thruston  to  the  plaintiffs  in  the  register  of 
transfers  book  of  the  defendant  company,  and  to  restrain  by 
injunction  the  defendant  company  from  holding  a  speciid 
general  meeting  of  the  said  company  at  the  company's  office, 
Dawson,  on  the  18th  September,  1911,  at  11  o'clock  in  the 
forenoon,  and  an  ordinary  general  meeting  of  the  said  com- 
pany at  the  said  place  on  the  said  18th  September,  1911, 
at  12  o'cJock  noon,  or  until  the  shares  of  the  said  transfer- 
ees, the  plaintiffs,  have  been  registered  in  the  said  register 
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book  of  the  defendant  company,  and  the  plaintiffs  entitled 
to  attend  the  said  meetings  aHid  vote  on  the  different  by-laws 
to  be  submitted  to  the  said  meetings,  as  provided  in  the 
notices  issued  at  London,  England,  by  the  defendant  com- 
pany and  dated  the  17th  August,  1911. 

The  notice  of  the  said  special  general  meeting  states  that 
"  the  meeting  will  be  held  for  the  purpose  of  considering, 
and,  if  thought  fit,  of  approving,  of  a  proposed  by-law,  num- 
ber 32,  to  authorise  the  directors  of  the  said  company  to 
borrow  $1,000,000  on'  the  credit  of  the  company,  and  to  is- 
sue bonds,  debentures,  and  other  securities  of  the  company 
to  that  amount,  and  to  hypothecate,  mortgage,  or  pledge  the 
real  or  personal  property,  rights,  franchisee,  and  powers  of 
the  company  to  secure  such  bonds,  debentures,  or  securities; 
and  also  for  the  purpose  of  considering,  and,  if  thought  fit, 
of  approving,  of  a  proposed  by-law,  number  33.,  to  increase 
the  capital  stock  of  the  said  company  to  $4,000,000,  and 
the  issue  of  10,000  new  shares  of  $100  each." 

The  plaintiffs  in  their  application  state  that  they  are 
opposed  to  the  adoption  of  the  said  proposed  by-laws,  and 
object  to  the  company  borrowing  the  money  referred  to  in 
the  said  proposed  by-law  number  32,  and  object  to  the  said 
proposed  increase  of  the  capital  stock  of  the  paid  company  re- 
ferred to  in  the  said  proposed  by-law  number  33 ;  and  that 
they  wish  to  attend  the  said  meetings  of  the  defendant  com- 
pany to  be  held  on  the  18th  September,  1911,  and  to  vote  at 
the  said  meetings  on  their  said  stock;  but  they  will  be 
unable  so  to  vote  unless  the  defendant  company  registers 
on  the  books  of  the  company  the  said  transfer  of  stock 
from  the  defendant  Thruston  to  the  plaintiffs. 

The  plaintiffs  further  aver  that,  if  their  said  shares  were 
registered  in  the  said  register  book  of  the  defendant  com- 
pany, it  would  be  impossible  for  the  defendant  company 
to  pass  the  said  by-laws  by  the  vote  required  by  the  Com- 
panies Act,  viz.,  a  vote  representing  two-thirds  in  value  of 
the  8ub?oribed  stock  of  the  company,  unless  the  plaintiffs 
voted  in  favour  of  the  said  by-laws,  which  they  would  not  do. 

The  plaintiff  Newman  A.  Fuller,  in  his  affidavit  filed 
on  the  motion,  states  that  on  Friday  the  15th  September, 
1911,  he,  in  company  with  J.  P.  Smith,  the  solicitor  for  the 
plaintiffs,  went  to  the  head  office  of  the  defendant  company, 
and  asked,  amongst  other  things,  to  have  an  en,try  of  the 
transfer  of  the  10  shares  of  the  said  stock  represented  by 
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certificate  number  5419,  from  the  defendant  Edmund  Heath- 
cote  Thruston  to  the  said  'Puller,  duly  made  in  the  register 
of  transfers  of  the  said  company;  that  the  said  application 
was  made  to  the  said  Thruston,  the  managing  director  of 
the  defendant  company,  personally,  in'  hia  private  office  in 
the  said  city  of  Dawson,  and  was  refused,  and  the  said  ap- 
plication, was  immediately  afterwards  made  to  a  member  of 
the  clerical  staff  of  the  defendant  company,  in  the  public 
office  of  the  defendant  company,  and  was  also  refused ;  that 
on  Saturday  the  16th  September,  1911,  the  said  J.  P.  Smith 
aaid  the  said  Fuller  attended  at  the  said  office  of  the  de- 
fendant company  at  about  12.30  in  the  afternoon,  and  again 
applied  to  have  the  entries  of  the  said  transfers  of  stock 
above  referred  to  made  in  the  register  of  transfers  of  the 
said  company,  and  the  said  application  was  refused;  and 
that  the  said  J.  P.  Smith  also  applied  to  have  an  entry  made 
of  the  transfer  from  the  defendant  Edmund  Heathcote 
Thruston  to  the  plaintiff  Osoar  Newhouse,  of  10,920  phares, 
represented  by  the  stock  certificates  mentioned  in  the  said 
affidavit,  other  than  the  said  certificates  numbered  5418  and 
6419,  duly  made  in  the  register  of  transfers  of  the  defend- 
ant company,  but  this  request  was  refused;  that  no  reason 
was  assigned  for  the  said  refusal,  but  that  the  defendant 
Thruston  said  he  would  refuse  to  have  any  communication 
with  the  said  Puller  or  the  said  J.  P.  Smith  unless  the  said 
communication  was  in  writing;  that  on  the  15th  September, 
1911,  the  said  J.  P.  Smith  wrote  to  the  defendant  Thrus- 
ton referring  to  the  said  defendant's  refusal  to  make  the 
said  entries  of  said  transfers  of  stock,  and  repeated  the  re- 
quest to  make  the  said  entries  of  the  said  transfers  of  stock 
represented  by  the  said  certificates  numbers  5418  and  5419; 
and  advised  the  said  defendant  that  the  said  Smith  and  the 
said  Puller  would  again  attend  the  office  of  the  defendant 
company  to  make  the  said  entries  if  the  defendants  would 
permit  the  entries  to  be  made;  that  in  answer  to  said  com- 
munioation  the  said  defendant  Thruston  sent  the  follow- 
ing reply: — 

''B.  H.  Thruston, 

"Managing  Director. 

''  The  Northern  Light  Power  and  Coal  Co.  limited. 

''Corner  Second  avenue  and  Queen  street, 

*' Dawson,  Y.T.,  16th  September,  1911. 
"J.  P.  Smith,  Esq.,  Dawson,  Y.T., 

*'  Dear  Sir:    In  reply  to  yours  of  the  15th  instant,  trans- 
fers of  stock  are  only  made  by  the  directors  of  the  com- 
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pany.  Application  by  you  should,  therefore,  be  made  to  the 
office  of  the  company  at  London  at  Basildon  House,  Moor- 
gate  street,  London,  E.G.  I  am  forwarding  to  the  directors 
by  next  mail  your  application. 

"Yours  truly, 

''E.  H.  Thruston, 
"Managing  Director/* 

''  P.S.  I  may  add,  in  continuation  of  my  letter  of  this 
date  to  Mr.  Fuller,  that,  in  my  capacity  as  manager  of  this 
company,  I  cannot  receive  from  you  or  Mr.  Puller  other  than 
written  communications,  which,  when  received,  will  have  my 
best  and  prompt  attention/' 

This  letter  is  no  way  refers  to  the  registration  of  trans- 
fers of  shares  as  requested  by  the  plaintiff  Puller  and  his 
solicitor. 

The  defendant  Thruston,  in  his  affidavit  filed  on  the 
motion,  amongst  other  things,  swears  that  the  plaintiffs  are 
indebted  to  the  defendant  company  in  the  sum  of  $560,000 
cash,  and  that  the  said  defendant  company  has  commenced 
an  action  in  this  Court  against  the  plaintiffs,  and  also  an 
action  in  the  Courts  in  London,  England,  against  the  plain- 
tiffs, for  the  recovery  of  the  said  sum,  and  also  for  an  order 
restraining  the  plaintiffs  from  disposing  of  the  said  shares 
of  stock  above  mentioned,  on  the  ground  that  the  said  shares 
were  wcongfully  obtained  by  the  plaintiffs  from  Kountze 
Brothers  of  the  city  of  New  York,  who  held  the  same  as 
trustees,  and  that  the  said  shares  are  the  property  of  the 
said  defendant  company. 

The  head  office  or  chief  place  of  busin"ess  of  the  defend- 
ant company  in  Canada  is  at  the  city  of  Dawson,  in  the 
Yukon  Territory,  in  compliance  with  sec.  7  of  the  Com- 
panies Act. 

Section  64  of  the  said  Act  provides  that  "no  shares  in 
a  company  shall  be  valid  except  for  the  purposes  mentioned 
in  said  section  until  entry  of  any  transfer  of  such  share  or 
shares  is  duly  made  in  the  register  of  transfers." 

Section  67  of  the  said  Act  provides  that  *'  the  directors 
may  decline  to  register  any  transfer  of  shares  belonging  to 
any  shareholder  who  is  indebted  to  the  company." 

Section  90  of  the  said  Act  provides  that  "  a  book  called 
*the  register  of  transfers'  shall  be  provided,  and  in  such 
book  shall  be  entered  the  particulars  of  every  transfer  of 
shares  in  the  capital  of  the  company;'*  and  sea  91  provides 
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the  manner  in  whicii  such  book  or  books  shall  be  kept,  and 
also  provides  that  such  a  book  shall  be  kept  at  the  head 
office  or  chief  place  of  business  of  the  company. 

There  is  no  question,  then,  whatever  but  that,  under  the 
provisions  of  the  Companies  Act  of  Canada,  the  defendant 
company  were  obliged  to  keep  a  book  called  the  register  of 
transfers  book  at  their  head  office  at  the  city  of  Dawson, 
which  is  described  as  the  company's "  head  office  oi*  chief 
place  of  business  in  Canada;  and  that  the  plaintiffs  would 
be  entitled  to  have  the  said  transfers  of  shares  above  men- 
tioned registered  by  some  official  of  the  company  in  the 
said  book  upon  request,  unless  there  was  some  valid  excuse 
for  refusal  of  such  request. 

The  plaintiff  Fuller,  in  his  affidavit  filed  on  the  motion, 
says  that  no  excuse  or  ground  of  refusal  was  given  to  him- 
self or  his  solicitor,  J.  P.  Smith,  when  he  was  refused  reg- 
istration of  the  said  transfer  of  shares  at  the  said  office  of 
the  said  company;  and  there  is  nothing  in  the  letter  of  the 
said  Thruston  to  the  said  Smith  referring  to  the  transfer 
of  shares. 

On  the  motion  before  me,  the  grounds  for  such  refusal 
have  been  set  out  as  above  stated  in  the  affidavit  filed  on  the 
motion  by  the  said  Thruston.  The  said  defendant  company 
are  undoubtedly  within  their  rights  in  refusing  to  register 
said  transfer  of  shares  if  the  plaintiffs  are  indebted  to  the 
company;  and,  upon  the  authorities  in  such  cases,  it  is  held 
that  it  is  not  necessary  upon  such  refusal  for  the  directors  to 
give  the  grounds  of  refusal  for  such  registration. 

The  plaintiff  Fuller  has  filed  an  affidavit  denying  any 
indebtedness  whatever  of  the  plaintiffs  to  the  defendant  com- 
pany, and  denying  that  the  said  shares  above  mentioned  were 
wrongfully  obtained  from  the  said  defendant  company;  and 
there  is  an  issue  now  pending  before  this  Court  to  decide  the 
said  questions. 

If  I  were  to  hold  that  the  plaintiffs  are  entitled  to  have 
their  said  transfers  of  shares  registered  as  aforesaid,  I  should 
be  deciding  the  issue  between  the  parties  in  favour  of  the 
plaintiffs  before  the  evidence  had  been  heard;  and  conse- 
quently, under  the  circumstances,  I  am  of  the  opinion  that 
the  Court  cannot  order  the  issue  of  a  mandamus  as  asked 
by  the  plaintiffs. 

The  question,  therefore,  remaining  for  me  to  consider 
is,  whether  the  injunction  asked  for  by  the  plaintiffs  pro- 
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hibiting  the  holding  of  the  said  special  general  meeting 
and  the  said  ordinary  general  meeting  above  referred  to, 
should  be  granted,  pending  the  result  of  the  issue  between 
the  parties  affecting  the  alleged  indebtedness  of  the  plain- 
tiffs to  the  defendant  company.  The  motion  was  argued  be- 
fore me  on  Monday  the  18th  September,  1911,  commencing 
at  10  a.m.;  and,  after  having  had  read  to  me  part  of  the 
material,  at  11.10  a.m.  I  made  an  order  that  the  said  meet- 
ings should  not  be  proceeded  with  until  after  the  disposition 
of  this  motion,  and  requested  that  the  said  defendants  be  so 
notified.  In  answer  to  such  notification,  I  was  told  that 
the  said  special  general  meeting  had  been  held  at  11  o'clock 
as  announced;  and  whether  or  not  the  defendants  have  dis- 
obeyed the  order  in  regard  to  the  second  meeting  I  am  not 
aware,  but  I  have  no  reason  to  believe  that  the  said  order  has 
not  been  observed;  and  I  have  come  to  the  conclusion  that, 
if  the  Court  has  no  power,  under  the  above-mentioned  cir- 
cumstances, to  order  the  issue  of  a  mandamus  to  compel  the 
registration  of  the  above-mentioned  shares  by  the  directors 
pending  the  trial  of  the  said  issue,  then  the  Court  has  not 
the  right  to  restrain  the  defendant  company  from  conduct- 
ing their  affairs  as  they,  in  the  judgment  of  their  directors, 
deem  proper,  pending  the  trial  of  the  said  action. 

The  said  defendants  were  notified  by  the  plaintiffs  that 
the  latter  intended  to  oppose  the  passing  of  the  said  by- 
laws if  they  were  permitted  to  vote  at  the  said  meetings,  and 
they  were  entitled  to  have  their  said  shares  registered  and 
to  vote  at  the  said  meetings,  unless  they  were  indebted  to 
the  defendants  as  alleged.  Consequently  if,  on  the  trial  of 
the  issuse  between*  the  parties  as  to  the  said  indebtedness 
and  right  to  the  custody  of  the  said  stock,  the  decision  is 
in  favour  of  the  plaintiffs,  then  the  defendants  will  be 
liable  to  the  plaintiffs  in  damages  for  any  loss  or  injuries 
the  plaintiffs  may  have  suffered  by  reason  of  the  defendants' 
refusal  to  register  the  transfer  of  said  shares  and  permit  the 
plaintiffs  to  be  present  at  the  said  meetings  and  vote  on  the 
said  by-laws,  as  requested  by  the  plaintiffs. 

The  motion  will,  therefore,  be  refused,  with  costs  in  the 
cause  to  the  successful  party. 
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KAHITOBA. 

Metcalfe,  J.  August  18th,  1911. 

TRIAL. 

LISTER  V.  BANNERMAN. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Option 
— Acceptance — Formalities — Completion  of  Contract  — 
Specific  Performance — Competence  of  Vendor — Conduct 
of  Purchaser, 

The  plaintiff,  on  the  27th  September,  1910,  executed  a  document 
under  seal,  whereby,  in  consideration  of  $200  then  paid  to  him  by 
the  defendant,  he  agreed  to  sell  land  to  the  defendant  at  any  time  up 
to  12  o'clock  on  the  1st  December,  1910,  for  $98,000.  The  agreement 
provided  that  the  offer,  if  accepted  on  or  before  the  time  mentioned, 
should  constitute  a  binding  contract  of  purchase  and  sale  upon  cer- 
tain terms  set  forth.  The  plaintiff  was  described  in  the  agreement  as 
"  of  the  parish  of  St.  Paul ;"  and  it  was  provided  that  acceptance 
might  be  made  by  letter  "  addressed  to  the  vendor  at  his  above 
address,"  accompanied  by  a  cheque,  etc.  The  defendant  accepted  by 
a  letter  addressed,  not  to  "  the  parish  of  St.  Paul,"  but  to  the  plain- 
tiff's post  office  in  that  parish.  The  letter  contained  a  certified 
cheque,  and  otherwise  conformed  to  the  requirements  of  the  docu- 
ment. The  plaintiff  knew  that  the  letter  was  there  for  him,  and 
refused  to  accept  it : — 

Held^  that  the  contract  was  complete,  and  the  defendant  was 
entitled  to  specific  performance  of  it 

Heid,  also,  upon  the  evidence,  that  the  plaintiff  was  not  shewn  to 
have  been  insane  when  he  executed  the  document,  and  that  no  ad- 
vantage was  taken  of  him. 

Action  to  remove  a  caveat. 

H.  Phillipps,  for  the  plaintiff. 

J.  E.  O^Connor  and  H.  G.  Wilson,  for  the  defendant. 

Metcalfe,  J.: — The  plaintiff  brought  this  action  alleg- 
ing that  he  was  the  registered  owner  of  lots  31  and  32  in  the 
parish  of  St.  Panl,  in  Manitoba,  and  that  the  defendant 
wrongfully  and  without  colour  of  right  filed  a  caveat  against 
the  said  lands.  He  asked  that  the  defendant  be  ordered  to 
sism  a  withdrawal,  or,  in*  the  alternative,  that  it  be  ordered 
that  the  caveat  be  removed  from  the  records. 

The  defendant  sets  up  an  agreement  in  writing  bearing 
date  the  87th  September,  1910,  under  seal  and  executed  by 
the  plaintiff,  whereby,  in  consideration  of  $200  then  paid 
him  by  the  defendant,  he  offered  and  irrevocably  agreed  to 
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sell  the  said  lands  to  the  defendant  at  any  time  np  to  12 
o'clock  on  the  Ist  day  of  December,  1910,  for  the  price  of 
$98,000. 

It  was  a  term  of  the  said  agreement  that  the  offer,  if 
accepted,  on  or  before  the  said  date,  should  constitute  a 
binding  contract  of  purchase  and  sale  upon  certain  terms 
there  set  forth. 

The  plaintiff,  in  the  said  agreement,  was  described  as 
"William  Simpson  lister^  of  the  parish  of  St.  Paul,  in 
Manitoba,  farmer.'' 

It  was  further  provided  that  *'  acceptance  hereunder  may 
be  made  by  letter  from  purchaser  to  vendor,  mailed  with 
postage  prepaid  and  registered,  addressed  to  the  vendor  at 
his  above  address,  accompanied  by  a  certified  cheque  on  any 
chartered  bank  having  an  oflBce  in  Winnipeg,  for  the  amount 
payable  on  acceptance." 

The  amount  payable  on  acceptance  was  $5,000. 

It  was  further  provided  that  the  defendant  should,  im- 
mediately after  the  acceptance  of  the  offer,  have  the  right  of 
possession  and  ocoupntion  until  default. 

There  is  no  doubt  that  the  plaintiff  executed  the  agree- 
ment and  received  the  $200.  The  defendant  seeks  to  justify 
bis  caveat,  and  counterclaims  for  specific  performance. 

The  plaintiff  replies  alleging  certain  misrepresentations. 
He  also  says  that  he  was  of  unsound  mind,  and  further  that 
he  did  not  know  the  nature  of  the  paper  which  he  executed, 
and  ought  not  to  be  bound  thereby. 

Evidence  is  given  which  goes  to  shew  that  the  plain- 
tiff for  a  short  period  was  confined  in  the  asylum  for  insane 
persons;  that  he  was  not  eo  confined  until  a  considerable 
period  after  he  executed  the  agreement.  He  has  since  been 
released  from  custody  on  probation,  and  attended  the  trial. 
He  gave  his  evidence  quite  clearly  and  exhibited  no  evidence 
of  insanity.  Upon  the  evidence,  I  cannot  assume  that  he 
was  insane  when  he  executed  the  agreement. 

I  cannot  find  that  any  advantage  was  taken  of  the  plain- 
tiff. It  is  true  that  values  seemed  to  have  suddenly  ad- 
vanced in  that  locality.  But  the  values  are  speculative,  and 
may  as  suddenly  decline.  No  reason  has  been  given  to  sup- 
port extraordinary  values.  I  do  not  think  that  the  defendant 
acted  unfairly  in  this  regard. 

But  it  is  further  urged  that  the  offer  was  not  accepted. 
It  is  true  that  the  letter  was  not  sent  addressed  to  "the 
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parish  of  Saint  Paul/'  but  it  is  shewn  that  a  letter  of  ac- 
ceptance was  sent  to  the  plaintiff  addressed  to  him  at  his 
post  oflBce  in  the  parish  of  St.  Paul,  which  contained  a 
certified  cheque  and  conformed  to  the  requirements  of  the 
contract  as  to  acceptance.  The  plaintiff  knew  that  this  let- 
ter was  there  for  him,  and  refused  to  accept  it,  because  he 
thought  it  was  an  acceptance  containing  the  cheque. 

I  think,  under  the  circumstances,  that  the  plaintiff  must 
perform  the  contract. 

The  plaintiff's  action  will  be  dismissed,  and  there  will 
be  judgment  for  the  defendant  on  his  counterclaim  with 
costs. 


MANITOBA. 

October  IOth^  1911. 

court  of  appeal. 

McKENTY  V.  VANHOBENBACK. 

Cheque — Ncnrdelivery  —  A  hstr action  from  Drawer  —  Yahie 
Given  in  Good  Faith — Holder  in  Due  Course — Liability 
of  Drawer — Bills  of  Exchange  Act,  sees.  2,  40. 

The  defendant  signed  a  cheque  payable  to  bearer,  and  left  it  on 
his  desk.  This  was  a  mistake  on  the  defendant's  part — be  had  in- 
tended to  draw  a  cheque  to  the  order  of  a  servant,  for  wages  due. 
The  cheque  was  abstracted  from  the  defendant's  desk.  The  plaintiff 
cashed  the  cheque,  in  good  faith,  and  sued  the  defendant  for  the 
amount  of  it : — 

Held,  that  the  defendant  was  not  liable. 

Review  of  the  authorities. 

Consideration  of  sees.  2  and  40  of  the  BiUs  of  Exchange  Act 

County  Court  appeal. 

The  plaintiff  sued  the  defendant  as  the  maker  of  a  cheque 
drawn  in*  favour  of  A.  B.  Waller,  for  $53.55. 

The  case  was  tried  by  Prudhommb,  Co.C.J.,  in  the 
County  Court  of  St.  Boniface,  and  judgment  was  given  for 
the  defendant. 

The  plaintiff  appealed. 
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The  appeal  was  heard  hy  Howell,  CJM.,  Richards, 
Perdue,  and  Cameron,  JJ.A. 

B.  L.  Deacon,  for  the  plaintiff. 
A.  V.  .Hudson,  for  the  defendant. 

The  judgment  of  the  Court  was  delivered  by 

Cameron,  J.A.: — ^The  cheque  in  question  was  one  of  a 
large  number  signed  by  the  defendant,  a*  contractor,  and 
used  by  him  in  paying  the  wages  of  his  men;  and,  unlike 
the  others,  it  was  made  payable  to  bearer.  It  was  abstracted 
from  the  defendant's  desk  and  cashed  by  the  plaintiff.  The 
defendant  says  in  his  evidence  that  all  his  cheques  ste  made 
payable  to  order,  but  this  was  made  payable  to  bearer  by 
mistake,  and  that  he  '^  signed  it  on  the  desk  and  left  it 
there."  Beading  the  defendant's  account  of  the  attendant 
circumstances,  it  is  impossible  not  to  agree  with  the  trial 
Judge  in  his  finding  that  there  was  no  negligence  on  his 
part  such  as  precludes  him  from  relying  upon  the  defences 
he  sets  up. 

It  is  to  be  remembered  that  this  is  not  an  action  by  the 
maker  of  the  cheque  against  his  banker  to  recover  the 
amount  paid  by  him  upon  the  cheque  and  charged  to  the 
maker.  In  such  an  action  considerations  might  apply  at 
variance  with  those  arising  in  this  case. 

Counsel  for  the  plaintiff  relied  strongly  upon  sub-sec. 
(2)  of  sec.  40  of  the  Bills  of  Exchange  Act,  R.  S.  C.  1906 
ch.  119:  *'If  the  bill  is  in  the  hands  of  a  holder  in  due 
course,  a  valid  delivery  of  the  bill  by  all  parties  prior  to 
him,  so  as  to  make  them  liable  to  him,  is  conclusively  pre- 
sumed." "  Holder  in  due  course "  is  defined  by  sec.  66, 
and  "  holder  "  by  sub-sec.  (g)  of  sec.  2.  ^^  Issue  "  means  the 
first  delivery  of  a  bill  or  note,  complete  in  form,  to  a  per- 
son who  takes  it  as  a  holder  (sub-sec.  (i),  sec.  2).  Coun- 
sel for  the  defendant,  on  the  other  hand,  referred  to  sec. 
39:  "  Every  contract  on  a  bill,  whether  it  is  the  drawer's,  the 
acceptor's,  or  an  indorser's,  is  incpmplete  and  revocable 
until  delivery  of  the  instrument  in  order  to  give  effect 
thereto."  What  constitutes  delivery  is  set  out  in  sec.  40,  and 
is  defined  in  sec.  2,  sub-sec.  (f).  He  contended  that  this 
case  does  not  fall  within  sub-sec.  2*  of  sec.  40. 

There  was  here  plainly  no  delivery  of  the  cheque.  It 
wa5,  therefore,  ^'  incomplete  and  revocable  "  until  such  time 
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SB  it  should  be  delivered,  which  event  has  not  yet  happened. 
"Delivery  is  the  final  step  necessary  to  perfect  the  exist- 
ence of  any  written*  contract;  and,  therefore,  as  lon;^  as  a 
bill  or  note  remains  in  the  hands  of  the  drawer  or  niaker 
it  is  a  nullity :''  Daniel  on  Negotiable  Instrumetits,  p.  63. 
The  cases  are  collected  in  Maclaren  on  Bills,  Notes,  and 
Cheques,  pp.  119,  120. 

In  Arnold  v.  Cheque  Bank,  1  C.  P.  D.  584,  a  bill,  speci- 
ally indorsed  and  enclosed  in  a  letter  addressed  to  the  in- 
dorsee, had  been  placed  in  the  oflBce  letter  box  of  the  in- 
dorser,  but  before  posting  was  stolen.  It  was  held  that  the 
property  had  never  passed.  "  Indorsement  consists  not 
merely  of  the  written  indorsement  on  the  draft,  but  there 
must  also  be  a  delivery  with  intention  to  pass  the  prop- 
erty:''  Lord  Coleridge,  at  p.  584.  The  point  for  decision 
is  clearly  put  by  Lord  Justice  Buckley  in  Smith  v.  Pros- 
ser,  [1907]  2  K.  B.  754;  ''The  question  is  whether  tbese 
promissory  notes  were  ever  negotiable  instruments.^' 

We  were  pressed  with  the  authority  of  Ingham  v.  Prim- 
rose, 7  C.  B.  N.  S.  82.  There  the  defendant  accepted  a  bill 
and  gave  it  to  one  Murgatroyd  to  get  it  discounted.  Mur- 
gatroyd  failed  in  this,  and  returned  it  to  the  defendant, 
who  tore  the  paper  in  half  and  threw  it  away  in  the  btreet. 
Murgatroyd  picked  it  up  in  the  defendant's  presence,  after- 
wards pasted  the  pieces  together,  and  negotiated  the  bill. 
The  tearing  of  the  bill  was  done  in  such  a  way  as  to  be  as 
consistent  with  its  having  been  divided  for  the  purpose  of 
transmission  by  post  as  with  its  having  been  torn  for  pur- 
poses of  cancellation.  It  was  held  that  the  defendant  was 
liable  at  the  suit  of  a  bona  fide  holder  without  noti'^e.  No 
doubt,  in  that  case  the  statement  by  the  Court  as  to  the  law 
is  sweeping:  ''If  the  defendant  had  drawn  a  cheque,  and, 
before  he  had  issued  it,  he  had  lost  it  or  it  had  been 
stolen  from  him,  and  it  had  afterwards  found  its  way 
into  the  hands  of  a  holder  for  value  without  notice, 
who  had  sued  the  defendant  upon  it,  he  would  have 
had  no  answer  to  the  action:"  p.  84.  It  's  clenr  in 
that  case  that  the  bill  had  been  issued.  The  attempt 
to  invalidate  the  bill  was  unsuccessful.  The  cape  is, 
therefore,  distinguishable.  Moreover,  the  deeipion  has 
been  much  doubted.  See  illustration  numbered  (3),  p. 
60,  Chalmers  on  Bills  of  Exchange.  In  Baxend?^lp  v.  Ben- 
nett, 3  Q.  B.  D.  631,  the  language  of  Lord  Justice  Bramwdl 
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is  SO  strong  that  it  is  difficult  to  read  it  in  any  other  light 
than  that  of  a  refusal  to  follow  the  judgment  in  Ingham  v. 
Primrose.  He  says,  at  p.  530:.  "Suppose  there  was  no 
stamp  law,  and  a  man  simply  wrote  his  name,  and  the  paper 
was  stolen  from  him,  and  somebody  put  a  form  of  a  cheque 
or  bill  to  the  signature,  would  the  sender  be  liable?  I  can- 
not think  so.  But  what  about  the  authorities?  It  must 
be  admitted  that  the  cases  of  Young  v.  Grote,  4  Bing.  253, 
and  Ingham  v.  Primrose,  7  C.  B.  N.  S.  82,  go  a  long  way 
to  justify  this  judgment;  but  in*  those  cases,  and  in  all  the 
others  where  the  alleged  maker  or  acceptor  has  been  held 
liable,  he  has  voluntarily  parted  with  the  instruments ;  it  has 
not  been  got  from  hii**  by  the  commission  of  a  crime.  This, 
nndoubtedly,  is  a  distinction,  and  a  real  distinction.  The  de- 
fendant here  has  not  voluntarily  put  into  any  one^s  hands 
the  means,  or  part  of  the  means,  for  committing  a  crime.'' 

It  is  true  that  Lord  Justice  Brett  bases  his  decision  on 
different  (^rounds  from  those  taken  by  Bramwell,  L.J.  But 
he  says,  at  p.  531 :  "  Sometimes  it  is  said  that  the  acceptor 
of  such  a  bill  is  liable  because  bills  of  exchange  are  negoti- 
able instruments,  current  in  like  manner  as  if  they  were 
gold  or  bank  notes;  but  whether  the  acceptor  of  a  blank 
bill  is  liable  on  it  depends  upon  his  having  issued  the  ac- 
ceptance intending  it  to  be  used.  No  case  has  been  decided 
where  the  acceptor  has  been  held  liable  if  the  instrument  has 
not  been  delivered  by  the  acceptor  to  another  person.*'  See 
also  his  remarks  on  Ingham  v.  Primrose,  at  p.  532. 

In  Smith  v.  Prosser,  [1907]  2  K.  B.,  Lord  Justice  Vaug- 
han  Williams  says,  at  p.  746,  that  Ingham  v.  Primrose  has 
ceased  to  be  law.  It  seems  to  me,  therefore,  that  the  con- 
tention that  we  must  still  be  governed  by  the  decision  of 
Ingham  v.  Primrose  cannot  be  upheld.  In  the  same  case, 
Vaughan  Williams,  L.J.,  at  p.  748,  quotes  Brett,  L.J.,  in 
Baxendale  v.  Bennett,  where  he  holds  that  ^'  whether  the  ac- 
ceptor of  a  bank  bill  is  liable  upon  it  depends  upon  his  hav- 
ing issued  the  acceptance  intending  it  to  be  used."  Vaughan 
Williams,  L.J.,  goes  on  to  state:  ''In  my  opinion,  it  is 
clear  that  the  defendant  in  the  present  case  did  not  issue  the 
promissory  notes  intending  them  to  be  used,  in  the  sense 
In  which  Brett,  L.J.,  uses  those  words." 

Lord  Watson,  in  Soholfield  v.  Earl  Londesborough, 
[1896]  A.  C.  at  p.  538,  referring  to  Baxendale  v.  Bennett, 
supra,  and  to  London  and  South  Western  Bank  v.  Went- 


Digiti 


zed  by  Google 


188  5rjff^  WESTERN  LAW  REPORTER.  [voL.  19 

worth,  6  Ex.  D.  96,  cited  in  the  argument,  says :  "  The  dif- 
ference of  result  in  those  two  cases  was  plainly  due  to  the 
fact  that  in  the  one  the  acceptor  had  not,  and  in  the  othei 
he  had,  issued  a  bill  as  a  negotiable  instrument/' 

The  result  of  the  authorities  is  summed  up  in  the  state- 
ment in  Chaliners,  p.  57:  '^^The  liabilities  of  the  parties 
accrue  from  the  time  when  the  instrument  is  issued  in  a  com- 
plete form,  and  not  from  the  time  when  their  si^aturefl 
are  attached/' 

In  my  opinion,  therefore,  the  instrument  here  in  ques- 
tion was  never  a  negotiable  instrument.  It  was  never  de- 
livered, and  it,  therefore,  never  came  into  existence  as  a 
cheque.  The  bill  (or  cheque)  must  pre-exist  before  sub-sec. 
2  of  sec.  40  applies.  Here  the  instrument  was,  and  in  fact 
still  is,  a  nullity.  '^  The  presumption  (in  the  sub-section 
mentioned)  would  not  apply  to  an  instrument  never  issued 
as  a  bill:"  Maclaren,  p.  124. 

No  doubt,  the  result  is  a  hardship  on  the  plaintiff.  But 
it  cannot  be  argued  that  this  was  directly  due  to  any  acts  or 
conduct  of  the  defendant,  who  was  not  bound  to  take  into 
consideration  that  a  crime  might  be  committed,  as  pointed 
out  by  Bramwell,  L.J.,  in  Baxendale  v.  Bennett.  He  aated 
in  the  business  of  making  his  payments  to  his  men  with  rea- 
sonable and  proper  precaution,  under  the  circumstances. 

I  think  the  appeal  must  be  dismissed  with  costs. 
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KAHITOBA. 

October  10th,  1911. 
court  of  appeal. 

HANNESDOTTIR  v.  RURAL  MUNICIPALITY  OF 
BIPROST. 

Assessment  and  TaxeSi — Tax  Sale — Assessment  of  Land  he- 
fore  Issue  of  Patent — Municipal  Assessment  Ad,  sec.  166 
— Constitutional  Law, 

The  judgment  of  Metcalfe,  J.,  17  W.  U  R.  325,  affirmed. 

This  action  was  brought  to  set  aside  a  sale  of  land  for  ' 
taxes  under  the  following  circumstances: — 

The  plaintiff  made  a  homestead  entry  of  the  land  iir 
question  on  the  7th  September,  1901.  She  occupied  the  land' 
and  perfonned  her  homestead  duties  and  received  a  patent 
of  the  land  from  the  Crown  on  the  29th  July,  1907.  Prior 
to  the  1st  December,  1907,  the  land  in  question  was  situated 
within  the  rural  municipality  of  Gimli,  in  this  province. 
After  that  date  it  became,  by  6  &  7  Edw.  VII.  ch.  29, 
part  of  the  rural  municipality  of  Bifrost.  The  municipality 
nf  Gimli  had  taxed  the  land  for  the  years  1902  to  1907,  both 
inclusive.  On  the  creation  of  the  municipality  of  Bifrost, 
these  taxes  were  assigned  to  it,  under  an;  apportionment 
made  between  the  municipalities.  The  defendant  munici- 
pality taxed  the  land  for  the  year  1908.  The  plaintiff  of- 
fered to  pay  the  taxes  assessed  subsequently  to  the  issue  of 
the  patent,  but  the  defendant  municipality  insisted  upon  the 
payment  of  the  arreas  of  taxes  assessed  for  the  years  prior 
to  the  issue  of  the  patent,  including  those  of  1907,  the  year 
in  which  the  patent  was  issued. 
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In  1909^  the  defendant  municipality  adi^ertised  the  land 
for  Bale  for  the  taxes  assessed  for  the  years  1902  to  1908 
inclusive,  and  on  the  16th  August,  1909,  sold  it  for  the  ar- 
reajB  of  these  taxes,  becoming  itself  the  purchaser  of  the  land 
at  the  tax  sale.  A  certificate  declaring  the  defendant  muni- 
cipality to  be  the  purchaser  was  issued  by  the  treasurer  of 
the  municipality. 

The  plaintiff  asserted  that  the  land  could  not  be  assessed 
for  taxes  prior  to  the  issue  of  the  patent;  that  the  year  1908 
was  the  first  year  in  which  the  land  could  have  been  lawfully 
assessed;  and  that  no  sale  for  taxes  for  that  year  could  have 
been  lawfully  made  at  the  time  the  sale  took  place,  in  Aug- 
ust, 1909. 

The  action  was  tried  before  Metcalfe^  J.;  who  dismissed 
it:  17W.  L.  E.  325. 

The  plaintiff  appealed. 

The  appeal  was  heard  by  Howell,  C.J.M.,  Richards, 
Perdue,  and  Cameron,  JJ.A. 

W.  H.  Trueman,  for  the  plaintiff. 

H.  M.  Hannesson,  for  the  defendants. 

Tl^e  judgment  of  the  Court  was  delivered  by 

Perdue^  J.A.  : — No  question  has  been*  raised  as  to  the 
regularity  of  the  assessment,  in  so  far  as  the  steps  leading 
up  to  the  same  are  concerned,  assuming  that  the  municipal- 
ity had  the  right  to  tax,  and  nothing  turns  upon  the  regu- 
larity of  the  apportionment  and  transfer  of  the  taxes  from 
the  one  municipality  to  the  other. 

The  portions  of  the  Munidpal  Act,  R.  S.  M.  1902  ch. 
117,  which  particularly  apply  to  the  point  in  question,  are 
the  following: — 

Section  7:  ^^The  right,  interest  or  estate  of  the  occu- 
pant or  claimant,  whether  as  locatee,  licensee,  purchaser, 
homesteader,  pre-emption  entrant,  squatter  or  otherwise,  to 
or  in  Crown  land  vested  in  or  held  by  His  Majesty,  is,  and 
shall  be,  liable  to  taxation  from  the  date  of  such  location, 
license,  purchase,  or  homestead  or  pre-emption  entry;  and 
the  business  or  occupation  of  such  claimant  or  occupant,  as 
well  as  such  claimant  or  occupant,  is,  and  shall  be,  liable  to 
assessment  and  taxation.'' 
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Section  31 :  *^  In  the  case  of  unpatented  lands,  there  shall 
be  an  entry  made  on  the  assessment  roll  shewing  that  the 
same  are  unpatented,  and  that  the  assessment  is  made  in 
respect  of  such  right,  interest,  estate,  business  or  occupa- 
tion of  the  occupant  as  aforesaid,  but  it  shall  not  be  neces- 
sary to  the  validity  of  the  assessment  to  set  forth  correctly 
or  at  all  the  particular  nature  of  the  right,  interest"  or 
other  matter  so  assessed/' 

Section  140 :  "  The  taxes  accrued  on  any  land  or  personal 
property  shall  be  a  special  lien  on  such  land  or  personal  pro- 
perty, having  preference  over  any  claim,  lien,  privilege  or 
incumbrance  of  any  party  except  the  Crown,  and  shall  not 
require  registration  to  preserve  it." 

Section  166 :  *^  When  the  title  to  any  land  sold  for  arrears 
of  taxes  is  vested  in  the  Crown,  the  deed  or  tax  sale  certifi- 
cate therefor,  in  whatever  form  given,  shall  be  held  to  convey 
or  include  only  such  interest  as  the  Crown  may  have  given 
or  parted  with,  or  may  be  willing  to  recognise  or  admit  that 
any  person  or  persons  possesses  or  possess  under  any  colour 
<»r  right  whatever/' 

In  connection  with  these  sections,  we  must  read  sec.  1125 
ot  the  British  North  America  Act,  which  is  as  follows :  ^^  No 
lands  belonging  to  Canada  or  any  provinces  shall  be  liable 
io  taxation." 

The  right  of  the  Province  of  Manitoba  to  tax  lands  under 
purchase  from  the  Dominion,  the  title  to  which  was  still  in 
the  Crown,  was  considered  by  two  Judges  of  the  Supreme 
Court  of  Canada  in  the  case  of  Byan  v.  Whelan,  20  S.  C.  R. 
65.  Mr.  Justice  Gwynne  was  of  opinion  that,  upon  a  true 
construction  of  the  British  North  America  Act,  in  con- 
nection with  the  Manitoba  Act,  lands  in  the  province  of 
Manitoba  do  not  become  subject  to  taxation  until  the  is?ue 
of  letters  patent  therefor.  Mr.  Justice  Patterson  was  of  a 
contrary  opinion,  and  held  that  the  interest  of  a  purchaser 
from  the  Crown  was  taxable,  the  interests  of  the  Crown 
being  left  untouched.  The  opinion  of  these  two  learned 
Judges  upon  this  question  was  not  actually  necessary  for  the 
4leci8ion  of  the  case,  it  being  decided  upon  other  grounds. 

The  question  was  also  considered  by  the  Court  of  Queen's 
Bench  in  this  province,  in  the  case  of  Buddell  v.  Georgeson, 
S  Man.  L.  R  43,  407.  In  that  case,  however,  the  taxe^j  for 
which  the  land  was  sold  were  assessed,  and  the  sale  itself  took 
place,  several  years  before  the  issue  of  the  patent  to  the 
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purchaser  from  the  Crown.  The  tax-deed  appears  to  have 
been  in  the  ordinary  form  prescribed  by  the  Municipal  Act, 
without  any  resen^ation  of  the  Crown's  interest:  pp.  44;  415. 
The  action  was  brought  against  the  patentee,  who  derived 
his  title  through  a  transfer  from  the  original  purchaser  from 
the  Crown,  and  the  plaintiflE  sought  to  have  the  patentee  de- 
clared to  be  a  trustee  for  the  purchaser  at  the  tax  sale.  The 
Court  was  of  opinion  that  the  purchaser  from  the  Crowii 
had  not  such  an  interest  in  the  land  -as  could  be  made  the 
subject  of  taxation.  This  view  proceeded  upon  the  ground 
that  the  purchaser  had  not  an  enforceable  interest  or  estate 
in  the  land.  At  that  time  the  Municipal  Act  under  which 
the  taxes  were  assessed  and  the  land  sold  defined  **  land  '* 
and  "  lands ''  as  including  ^*  all  rights  thereto  and  interest 
therein :''  46  &  47  Vict.  ch.  1,  sec.  43  (5).  There  was  no 
provision  at  that  time  similar  to  sec.  7  of  the  present  Munici- 
pal Act,  which,  in  express  words,  makes  the  interest  of  a 
purchaser  from  the  Crown  or  of  a  homesteader,  before  patent, 
taxable  from  the  date  of  the  purchase  or  homestead  entry, 
the  rights  of  the  Crown  being  protected  by  sec.  166.  The 
provisions  contained  in  sec.  7  were  introduced  in  the  year 
1897,  and  no  question  has  ever  been  raised  as  to  the  power 
of  the  legislature  to  enact  them.  The  intention  of  the  legis- 
lature was,  in  so  far  as  it  apples  to  cases  like  the  present, 
to  make  the  interest  of  a  homesteader  in  the  lands  home- 
steaded  taxable,  whatever  that  interest  was,  the  rights  of 
the  Crown  being  safeguarded.  The  taxes  attached  to  the 
interest  of  the  homesteader  in  the  land  and  became  a  lien 
upon  it.  When  the  Crown  issued  the  patent  and  thereby 
conveyed  all  its  interests  and  estate  in  the  land  to  the 
homesteader,  the  lien  for  taxes  could  be  enforced  against 
the  whole  corpus  of  the  land  which  was  freed  from  the 
rights  of  the  Crown,  the  only  rights  superior  to  the  lien  for 
taxes. 

A  case  very  similar  to  the  present  was  considered  by  the 
Supreme  Court  of  Alberta:  In  re  Calgary  arid  Edmonton 
Land  Co.,  2  Alta.  L.  R.  446.  A  quarter  section  of  land 
forming  part  of  the  land  Fubsidy  from  the  Dominion  to  the 
Calgary  and  Edmonton  Railway  Company  was  assessed  be- 
fore the  issue  of  the  patent.  After  the  patent  had  been 
issued,  an  order  was  made  by  Sifton,  C.J.,  confirming  the 
return  of  the  tax  commissioner,  a  proceeding  leading  up  to 
a  forfeiture  of  the  land  for  taxes.     On  appeal  to  the  Court 
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en  banc  the  order  was  upheld.  The  Court  was  of  opinion 
that  the  beneficial  interest  of  the  company  was  liable  to  taxa- 
tion, the  rights  of  the  Crown  not  being  interfered  with,  and 
that  the  subsequent  issue  of  the  patent  shewed  that  the 
Crown  had  ceased  to  have  a  claim  upon  the  land ;  and  that, 
therefore,  the  order  was  properly  made. 

On  the  argument  of  the  present  case,  reference  was  made 
to  sec.  29  of  the  Dominion  Lands  Act,  7  &  8  Edw.  VII.  ch. 
SO,  which  declares  that,  with  certain  exceptions,  which  need 
not  be  here  enumerated,  ^*no  charge  of  any  nature  may  be 
created  upon  a  homestead,  a  purchased  homestead  or  a  pre- 
emption.'' 

The  provision  oames  out  the  long-standing  policy  of  the 
Dominion  to  prevent  trafficking  in  homestead  entries  and 
to  protect  homesteaders  against  making  improvident, 
charges  upon  their  allotments.  It  refers  to  charges  cre- 
ated by  the  homesteader  or  pre-emptor,  and  it  is  not  in- 
tended to  interfere  with  the  province's  right  of  direct  tax- 
ation of  the  interest  of  such  person  in  the  land,  there  being 
no  interference  with  the  rights  of  the  Dominion. 

I  think  the  appeal  should  be  dismissed  with  costs- 


KAHITOBA. 

Macdonald,  J.  October  5th,  1911. 

CHAMBERS. 

GAS    POWEB    AGENCY    LIMITED    v.    CENTBAL 
GABAGE  CO. 

Parties  —  Joinder  of  Defendants  —  Uniti/  of  Causes  of 
Action  —  Pkading  —  Breach  of  Contract  —  Procuring 
Breach, 

Where  the  plaintiffs  sued  the  defendant  company  for  a  breach 
of  contract  and  the  other  two  defendants  for  inducing  and  procuring 
the  breach: — 

HM,  that  the  whole  arose  out  of  the  breach,  and  there  was 
such  a  unity  in  the  matters  complained  of  as  entitled  the  plaintiffs  to 
join  the  three  defendants. 

Appeal  by  the  defendant  company  from  an  order  of  the 
Deputy  Beferee  in  Chambers  dismissing  an  application  by 
the  appellants  to  strike  out  paragraphs  9,  10,  and  11  of  the 
statement  of  claim. 
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The  action  was  brought  against  the  defendant  company 
for  a  breach  of  contract,  and  against  the  other  defendants, 
Williams  and  Parker,  for  maliciously  and  tTrongfully  pro- 
curing and  inducing  the  breach,  and  the  paragraphs  fought 
to  be  struck  out  all  referred  to  the  claims  against  the  last 
named  defendants. 

J.  W.  E.  Armstrong,  for  the  appellants. 
H.  A.  Burbidge,  for  the  plaintiflfs. 

Macdonald,  J. : — The  motion  is  made  on  behalf  of  the 
defendant  company,*  the  other  defendants  (and  those 
mostly  interested)  not  being  parties.  Had  the  motion  been 
by  the  defendants  mostly  interested,  it  might  have  been 
urged  that,  before  they  could  be  held  liable,  a  breach  of 
contract  must  be  proved,  and  that  they  should  not  be  put 
to  the  expense  of  a  defence  until  such  breach  was  proved; 
but,  even  this  would  not,  in  my  opinion,  entitle  them  to  a 
stay  of  proceedings  pending  the  result  of  a  trial  for  such 
breach. 

It  is  urged  that  the  statement  of  claim  shews  two  inde- 
pendent actions,  one  arising  out  of  contract*  and  one  in 
tort,  and  that  separate  relief  is  sought  in  each.  The  cases 
cited  in  support  of  this  contention  are  readily  distinguish- 
able from  the  one  under  consideration. 

In  the  cases  of  Sadler  v.  Great  Western  E.  W.  Co., 
[1896]  A.  C.  450,  Gower  v.  Couldridge,  [1898]  1  Q.  B. 
348,  Thompson  v.  London  County  Council,  [1899]  1  Q.  B. 
840,  and  Hinds  v.  Town  of  Barrie,  6  0.  L.  R.  656,  it  is  held 
that  ^'  you  cannot  bring  plaintiffs,  and,  by  parity  of  reason- 
ing, you  cannot  bring  defendants,  before  the  Court  where 
the  causes  of  action  vested  in  the  different  plaintiffs  or  the 
causes  of  action  that  exist  against  the  defendants  are 
separate.^'  '' Claims  for  damages  against  two  or  more 
defendants  in  respect  of  their  several  liabilities  for  separ- 
ate torts  cannot  be  combined  in  one  action.*'  '*  Defend- 
ants cannot  be  brought  to  Court  in  the  same  action  when 
the  real  causes  of  action  against  them  are  separate." 

In  the  case  here  the  action  against  the  defendant  com- 
pany is  for  a  breach  of  contract  and  against  the  other  de- 
fendants for  inducing  and  procuring  the  breach,  the  whole 
arising  out  of  the  breach,  and  there  appears  to  me  such  a 
unity  in  the  matters  complained  of  as  entitles  the  plaintiffs! 
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to  join  the  three  defendants :  Kent  Goal  Exploration  Co.  v. 
Martin,  16  Times  L.  R.  486;  Evans  v.  Jaflfray,  1  0.  L.  R. 
614. 

I  dismiss  the  appeal  with  costs. 


KAHITOBA. 

Mathers,  CJ.K.B.  October  4th,  1911. 

single  court. 

Re  municipality  OF  STRATHCLAIR  AND  CAN- 
ADIAN NORTHERN  R.  W.  CO. 

Order  of  Bocard  of  Railway  Commissioners — Rule  of  Court — 
Enforcement — Vagueness. 

An  order  of  the  Board  of  Railway  Ck)mmi88ioiier8  for  Canada  may 
be  made  a  rule  of  the  Court  of  King's  Bench;  but  Hn  order  will  not 
be  made  a  rule  of  Court  where  it  is  too  vague  to  be  enforceable ;  and 
an  order  to  "put  in  satisfactory  shape  for  public  travel  the  diverted 
highway,'',  etc.,  is  too  vague,  there  being  no  standard  as  to  what  is 
satisfactory. 

The  Municipality  of  Strathclair  applied  under  sec.  46 
of  the  Dominion  Railway  Act  to  make  the  following  ordera 
of  the  Board  of  Railway  Commissioners,  numbered  respec- 
tively 8445  and  10880,  a  rule  of  the  Court  of  King's 
Bench : — 

No.  8445. 

"Upon  hearing  the  complaint,  a  representative  of  the 
said  municipality  and  counsel  for  the  said  railway  com- 
pany : — 

^*It  is  ordered  that  the  Canadian  Northern  Railway 
Company  do  prior  to  the  Ist  December,  1909: — 

*^1.  Convey  to  the  Municipality  of  Strathclair  a  strip 
of  land  for  a  highway  in  lieu  of  the  highway  taken  by  the 
railway  company  on  the  south-east  quarter  of  section  11 
and  the  south-west  quarter  of  section  12,  township  18, 
range  22,  in  the  said  municipality,  and  construct  a  high- 
way on  the  said  property  in  a  satisfactory  condition  for 
public  travel  as  the  portion  of  the  original  highway  taken 
by  the  railway  company: 
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"  2.  Put  in  satisfactory  shape  for  public  travel  the 
diverted  highway  theretofore  constructed  by  the  railway 
company  around  the  end  of  the  lake  in  the  south-west 
quarter  of  section  10,  township  18,  range  22,  in  the  said 
municipality : 

"3.  Construct  a  crossing  of  its  railway  over  the  high- 
way which  runs  north  and  south  between  lots  10  and  11, 
township  18,  range  22,  in  accordance  with  the  general  regu- 
lations of  the  Board  affecting  highway  crossings,  dated  the 
26th  January,  1909. 

*'4.  Construct  a  crossing  where  its  railway  crosses  the 
highway  which  runs  between  lots  11  and  2',  township  18, 
range  22,  in  the  said  municipality,  in  accordance  with  the 
general  regulations  of  the  Board  affecting  highway-  cross- 
ings, dated  the  26th  January,  1909/' 
No.  10880. 

'^  Upon  its  being  represented  to  th^  Board  that  the  re- 
quirements of  the  said  order  have  not  been  complied 
with : — 

"It  is  ordered  that  the  Canadian  Northern  Rail- 
way Company  carry  out  the  provisions  of  the  said  order 
within  sixty  days  from  the  date  hereof ,^  and,  in  the  event 
of  its  failure  to  carry  out  the  terms  of  the  order  within  the 
time/  limited,  it  shall  be  liable  to  a  penalty  of  $25  per  day 
for  every  day  thereafter  that  the  work  remains  uncom- 
pleted.^' 

A.  B.  Hudson,  for  the  applicants. 

0.  H.  Clark,  K.C.,  for  the  railway  company,  opposed  the 
application,  contending  that  the  Board  had  no  jurisdiction 
to  make  an  order  in  the  terms  of  clause  1  of  No*  8445,  and 
that  clause  2  of  the  same  order  was  too  vague  to  be  en- 
forced, and  therefore  should  not  be  made  a  rule  of  Court. 

Mathers,  C. J.K.B.  : — Ordinarily,  if  the  Board  had  jur- 
isdiction, the  making  of  its  order  a  rule  of  Court  ought 
to  be  a  matter  of  course.  Such  was  the  practice  on  appli- 
cations to  make  a  submission  to  arbitration  a  rule  of  Court, 
under  sec,  17  of  the  Common  Law  Procedure  Act,  1854:  In 
re  Taylor,  5  B.  &  Ad.  217;  In  re  Oglesby,  [1879]  W.  N. 
161;  In  re  Davy  and  Bailway  Assurance  Co.,  49  L.  J.  Ch. 
568. 

It  may,  I  think,  be  taken  for  granted  that,  if  it  clearly 
appears  that  the  Board  had  no  jurisdiction  to  make  the 
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order,  the  application  will  be  refused;  but  I  have  found  no 
rase  in  which  the  objection  was  taken  that  the  order  was 
po  vaguely  worded  as  to  be  unenforceable.  The  defeiice  of 
vagueness  and  uncertainty  has,  however,  frequently  been 
urged  with  success  in  actions  for  specific  performance;  and 
it  seems  to  me  that  the  considerations  which  should  induce 
the  Court  to  refuse  specific  performance  because  the  agree- 
ment is  too  vague  for  enforcement  ought  to  have  equal 
weight  in  an  application  of  this  kind.  The  application  is 
to  make  the  order  a  judgment  of  this  Court;  and,  if  it  is 
so  vague  as  to  be  afterwards  incapable  of  enforcement,  it 
phould  not  be  inscribed  on  tlie  records  of  tliis  Court  as  a 
judgment  thereof. 

The  clause  in  question  directs  tlie  railway  company  to 
put  a  section  of  a  public  highway  "  in  satisfactory  shape  for 
public  travel."  No  standard  up  to  which  the  road  is  to  bo 
constructed  is  specified.  What  might  be  regarded  as  quite 
•' satisfactory "  by  the  railway  company  and  its  engineers 
might  be  considered  very  unsatisfactory  by  the  munici- 
pality. 

I  have  no  doubt  that  a  Court  of  Equity  would  not 
decree  specific  performance  of  an  agreement  couched  in 
such  vague  term^*. 

An  agreement  to  take  a  Iojikc  of  a  dwolling-liouse,  "  if 
put  into  thorough  repair,'^  and  the  vln«Nvin;^-room  "hand- 
Bomely  decorated  according  to  the  prcsoul  style,*'  was  held 
to  be  too  vague  and  uncertain  for  the  Court  to  enforce: 
Taylor  v.  Partington,  7  DeG.  M.  &  G.  32S. 

In  my  opinion,  a  judgment  in  the  terms  of  clause  2 
would  not  be  enforceable;  and,  for  that  reason,  T  do  not 
think  it  ought  to  be  made  a  rule  of  this  Court. 

The  application  will  be  dismissed  with  costs. 

(October  13th,  1911.) 

Mr.  Hudson  requests  me  to  say  whether  or  not  what  I 
have  said  above  as  to  clause  2  of  order  8445  applies  to  any 
other  portions  of  either  order,  and  I  may  say  it  does  not.  I 
considered  the  question  of  jurisdiction  and  came  to  the  con- 
clusion that  the  orders  were  not  beyond  the  Board's  powers. 
Had  it  not  been  for  the  fatal  uncertainty  in  paragraph  2, 
I  would  have  granted  the  application. 
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MAinroBA. 

Prendergast,  J.  October  17th,  1911. 

TRIAL, 

PERKS.  V.  SCOTT. 

Vendor  and  PtBrchaser  —  Cwiiract  for  Sale  of  Land  —  Pur- 
chafer  Taking  Possession  —  Default  in  Payment  of 
Interest  and  Taxes  —  Notice  of  Cancellation  —  Tender 
of  Taxes  only  —  Action  for  Relief  from  Default — Syh- 
mission  of  Vendor — Pwrchaser  to  be  Relieved  on  Making 
Full  Compensation  to  Vendor. 

The  defendant,  in  October,  1907,  agreed  to  sell  land  to  the  plain- 
tiff upon  certain  terms,  the  purchase-money  being  payable  by  the 
purchaser,  who  was  to  have  possession,  improving  the  land  and  rend- 
ering to  the  vendor  a  share  of  the  crops,  the  purchaser  paying  interest 
in  cash  and  paying  taxes.  The  purchaser  went  into  possession.  Time 
was  to  be  considered  the  essence  of  the  agreement,  and  upon  the  pur- 
chaser making  default  the  vendor  was  to  be  at  liberty  to  cancel  the 
contract,  resume  possession,  and  retain  all  that  he  had  received.  There 
was  default,  and  the  vendor  served  a  notice  of  cancellation.  The  pur- 
chaser then  brought  this  action  for  a  declaration  that  the  notice  given 
did  not  in  effect  cancel  the  contract  and  revest  the  land  in  the  defend- 
ant (the  vendor),  and  for  relief  from  default  on  payment  of  all  moneys 
overdue.  The  statement  of  defence  stated  the  defendant's  willingness 
to  withdraw  the  notice  of  cancellation  and  to  treat  the  agreement  aa 
in  full  force,  upon  the  plaintiff  making  good  the  several  defaults 
alleged  by  the  defendant ;  and,  by  way  of  counterclaim,  the  defendant 
asked  that,  if  the  several  defaults  were  not  made  good  within  a  time 
to  be  fixed  by  the  Court,  the  agreement  should  be  declared  to  be  can- 
celled. Before  action  the  plaintiff  made  a  tender  to  the  defendant 
of  the  amount  of  taxes  in  arrear,  but  this  was  refused : — 

Held^  that  the  cancellation  notice  served  by  the  defendant  com- 
plied with  the  contract  and  was  good  as  far  as  it  went,  and  that  the 
plaintiff's  tender  of  taxes  was  not  a  tender  of  all  arrears  for  which 
he  was  in  default. 

The  question  whether  the  plaintiff  had  disentitled  himself  to  all 
relief,  by  bringing  action  before  tendering  all  arrears,  did  not  arise, 
as  the  defendant  did  not  insist  on  cancellation,  but  asked  only  that 
a  time  be  fixed  for  performance  by  the  plaintiff,  and  that  the  agree- 
ment be  rescinded  only  in  the  event  of  non-performance  within  the 
time  fixed. 

The  plaintiff  was  in  default  for  interest,  as  well  as  taxes;  and 
the  defendant  was  entitled  to  be  fully  compensated  by  the  plaintiff, 
by  payment  of  interest  on  overdue  interest  and  taxes,  as  well  as  the 
sums  in  arrear,  and  by  payment  of  reasonable  expenses  incurred  in 
consequence  of  the  plaintiff's  default. 

Upon  failure  of  the  plaintiff  to  pay  these  sums  within  two  months, 
the  agreement  to  be  cancelled. 

The  plaintiff,  the  purchaser  in  a  certain  agreement  for 
the  sale  of  land,  brought  this  action  to  have  it  declared 
that  a  notice  of  cancellation  for  default  served  on  him  bv 
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the  defendant,  the  vendor,  did  not  in  effect  cancel  the 
agreement  and  revest  the  land  in  the  defendant,  and  for 
relief  from  his  default,  upon  payment  of  all  moneys  over- 
due. 

W.  J.  Cooper,  K.C.,  and  A.  Meighen,  for  the  plaintiff. 
C.  P.  Fullerton  and  F.  G.  Taylor,  for  the  defendant. 

Prendergast,  J.: — By  indenture  of  the  2'6th  October, 
1907,  the  defendant  agreed  to  sell  to  the  plaintiff  and  the 
plaintiff  agreed  to  purchase  from  the  defendant  a  certain 
section  of  land,  for  the  sum  of  $9,600,  with  interest  at  7 
per  cent,  until  duly  paid.  No  cash  payment  was  provided 
for.  The  plaintiff,  amongst  other  things,  agreed  to  fence 
and  erect  suitable  farm  buildings  in  1908;  to  break  and 
backset  a  certain  quantity  of  land  every  year  up  to  387 
acres;  to  seed  yearly  to  wheat  and  other  grain  all  the  land 
broken  the  previous  year;  to  deliver  yearly  to  the  elevator 
or  in  cars  at  Burton  station,  not  later  than  the  15th  Oc- 
tober, in  the  name  of  the  vendor,  one-half  of  the  wheat 
and  other  grain  grown  on  the  land;  to  give  the  vendor  five 
ilays*  notice  in  writing  of  the  time  when  he  would  begin  to 
thresh,  and  a  similar  notice  prior  to  hauling  the  grain,  and 
also  provide  him,  without  delay,  with  a  thresher's  certifi- 
cate. The  proceeds  of  the  sale  by  the  vendor  of  his  half 
of  the  grain  were  to  be  applied,  first,  in  payment  of  in- 
terest, and  the  balance  on  principal;  but  for  the  first  year 
(1908),  as  I  read  the  agreement,  and  as  I  understood  coun- 
sel to  concede,  the  plaintiff  was  to  pay  the  interest  in  cash, 
besides  his  turning  in  half  of  the  crop  of  that  year. 

The  articles,  moreover,  provide  that  'Hime  is  to  be  con- 
sidered the  very  essence  of  the  agreement,'^  and  contain 
also  the  following  clause,  not  numbered  therein,  but  to 
which  I  shall  later  refer  as  default  paragraph  1,  to  wit: 
"And  it  is  further  agreed  that,  in  case  the  purchaser  shall 
at  any  time  make  default  in  any  of  the  payments  by  him 
herem  agreed  to  be  paid,  or  in  any  part  thereof,  or  in  the 
performance  of  any  of  the  covenants  herein  contained,  the 
vendor  shall  be  at  liberty,  at  any  time,  after  such  default, 
with  or  without  notice  to  the  purchaser,  either  to  cancel 
this  contract  and  declare  the  same  void  and  forfeit  any  pay- 
ments that  may  have  been  made  on  account  thereof,  and 
retain  all  improvements  that  may  have  been  made  on  said 
premises,  or  to  proceed  to  another  sale  of  the  said  land. 
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cither  by  public  aiict"on,  tender,  or  private  contract  .  . 
and  tlie  vendor  shall  be  entitled  immediately  upon  any 
default  as  aforesaid,  without  giving  any  notice  or  making 
any  demand,  to  consider  and  treat  the  purchaser  as  his  ten- 
ant, holding  over  without  permission  or  any  colour  of  right, 
and  may  take  immediate  possession  of  the  premises  and  re- 
move the  purchaser  therefrom/^ 

There  are  also  further  on,  separated  from  the  above 
clause  by  other  covenant?,  these  three  paragraphs,  following 
each  other  consecutively,  and  also  not  numbered  in  the 
agreement,  but  to  which  I  shall  later  refer  as  forfeiture 
paragraphs  2,  3,  and  4,  to  wit : — 

(2)  '^But,  if  the  purchaser  or  his  heirs  or  assigns,  as  the 
case  may  be,  shall  fail  to  make  the  payments  aforesaid  or 
any  of  them  within  the  times  above  limited  respectively, 
or  faUs  to  carry  out  in  their  entirety  the  conditions  of  this 
eo;ntract  in  the  manner  and  within  the  times  above  men- 
tioned, the  times  of  payment  as  aforesaid  as  well  as  the 
strict  performance  of  each  and  every  of  the  said  other 
conditions  and  stipulations  being  a  condition  precedent 
and  of  the  essence  of  this  contract,  then  the  party  of  the 
first  part,  his  heirs  or  assigns,  shall  have  the  right  to  de- 
clare thig  contract  null  and  void,  by  a  notice  in  writing  to 
that  effect  personally  served  on  the  party  of  the  second 
part  .  .  .  and  upon  service  of  notice  as  aforesaid  all 
rights  and  interests  hereby  created  or  then  existing  in  fa- 
voui*  of  the  party  of  the  second  part,  his  heirs,  assigns,  or 
personal  representatives,  or  derived  under  this  contract, 
shall  thereupon  cease  and  determine,  and  the  premises 
hereby  agreed  to  be  sold  shall  revert  to  and  revest  in  the 
vendor,  his  heirs  or  assigns,  without  any  further  declara- 
tion of  forfeiture  or  notice  or  act  of  re-entry  and  without 
any  other  act  by  the  vendor,  his  heirs  or  assigns,  to  be 
performed,  or  any  suit  or  legal  proceedings  to  be  brought 
or  taken,  and  without  any  right  on  the  part  of  the  pur- 
chaser, hia  heirs,  executors,  administrators,  or  assigns,  to 
any  reclamation  or  compensation  for  moneys  paid  thereon, 
and  the  said  land  and  the  buildings  and  all  improvements 
thereon  shall  be  and  forever  remain  the  absolute  property 
of  the  vendor,  his  heirs  or  assigns,  and  the  purchaser  shall 
have  no  claim  in  respect  of  the  same/' 

(3)  "  Provided,  however,  that  the  party  of  the  first  part 
fhall  not  exercise  the  foregoing  power  of  cancellation  and 
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re-entry,  without  first  giving  to  the  party  of  the  second 
part  one  month's  previous  notice  of  his  intention  to  exer- 
cise such  power  of  cancellation  and  re-entry." 

(4)  "And  it  is  mutually  understood  and  agreed  that^ 
in  case  default  in  payment  of  any  moneys  owing  here- 
under be  made  by  the  purchaser,  and  such  default  con- 
tinues for  three  months,  the  vendor  may,  if  he  see  fit,  de- 
clare this  contract  null  and  vo'd,  by  notice  from  the  vendor, 
addressed  to  the  purchaser,  directed  to  the  post  office  at 
and  deposited  in  the  post  office  at  .'^ 

I  find  on  the  evidence  that  the  plaintiff  put  up  farm 
buildings,  fenced  the  premises,  did  the  breaking  and  back- 
Fitting,  sowed  the  land,  and  reaped  and  threshed  the  crop, 
in  the  manner  and  at  the  times  provided  for 

With  regard  to  the  plaint'ff's  undertaking  to  give  notic(^ 
in  writing  of  the  time  when  he  would  commence  to  thresh 
and  when  he  would  haul  the  grain,  as  well  as  to  supply  a 
thresher's  certificate  after  the  grain  was  threshed,  I  find, 
on  the  evidence,  that  where  there  was  default  in  these  re- 
spects, it  was  purged  by  the  defendant's  acquiescence,  con- 
donation, and  waiver. 

With  respect  to  paying  in  cash  tlie  interest  for  1908 
and  delivering  at  the  elevator  or  in  cars  at  Burton  station, 
in  the  name  of  the  defendant,  half  of  the  crop  in  the  fall 
of  1908,  1909,  and  1910,  I  find  as  follows.  In  the  fall  of 
1908,  the  plaintiff  wrote  to  the  defendant,  who  lives  at 
Grand  Rapids,  Michigan,  a  letter  (exhibit  5)  stating  that 
he  required  to  buy  more  horses  and  machinery,  and  asking 
to  be  relieved  from  paying  the  first  year's  interest  then 
just  due  ($672),  stating  that  he  woidd  ])ay  the  same  out  of 
his  share  of  the  1909  crop.  He  said  nothing  about  not 
turning  in  half  of  the  1908  crop.  The  defendant  replied 
that  he  would  accede,  provided  the  plaintiff  gave  him  se- 
curity on  the  horses  and  machinery  that  he  would  buy.  The 
plaintiff  did  not  write  further,  did  not  turn  in  half  of  the 
crop,  nor  pay  the  interest,  nor  give  security,  and  the  mat- 
ters were  apparently  allowed  to  run  that  way  for  a  year. 

In  the  fall  of  1909,  the  defendant  sent  to  the  plain- 
tiff a  statement  (exhibit  7),  which  I  take  practically  to  mean 
that  he  was  claiming,  besides  the  half  crop  of  that  year,  the 
unpaid  interest  of  1908.  As  to  the  undelivered  crop  of 
1908,  I  take  it  that,  by  not  ment'oning  it  either  in  this 
document  nor  at  any  other  time  afterwards,  the  defendant 
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waived  it.  The  plaintiflE  at  all  events  sent  only  the  value 
of  half  of  the  1909  crop,  saying  nothing  of  the  overdue  in- 
terest of  1908.  The  defendant  allowed  this  again  to  go 
on  for  another  year. 

In  September,  1910,  the  defendant  came  up  from  Grand 
Kapids  to  this  province,  and  went  to  the  farm  to  see  the 
crop  threshed;  but  the  threshers  were  not  ready,  and  he 
could  not  wait.  He  fays  he  had  made  a  slip  of  what  was 
due,  that  he  shewed  it  to  the  plaintiflp,  and  remarked  that, 
as  there  was  a  very  good  crop,  he  did  not  see  why  he  should 
not  have  from  $2,000  to  $2,500,. and  then  added  that  he 
should  have  $2,000  anyway.  He  then  left,  and  shortly 
after  received  at  Grand  Rapids  from  the  plaintiff,  not  $2,- 
000,  but  $1,4^8,  which  was  only  $56.50  more  than  one-half 
of  the  year's  crop — leaving  the  1908  interest  practically  all 
Ftill  unpaid,  as  well  as  the  half  crop  of  1908 — ^but  the  latter, 
as  I  said,  had  been  waived,  in  my  opinion.  Upon  receiving 
this  money,  the  defendant  wrote  to  the  plaintiff  a  letter 
(exhibit  A)  which  counsel  for  the  plaintiff  contended  was  a 
waiver  as  to  immediate  payment  of  any  other  sum  then 
due;  but  I  do  not  think  this  view  is  tenable,  unless  it  be 
on  the  ground  that  the  defendant  was  bound  by  his  many 
past  acts  of  kindness  and  forbearance  to  continue  them 
forever. 

On  the  1st  April,  1911,  the  defendant  received  word 
from  a  relative  in  Manitoba  that  the  land  had  been  sold 
for  taxes.  The  defendant  had  no  solicitor  here;  he  did 
not  know  when  the  sale  had  taken  place,  whether  it  was 
definite  and  final,  or  what  time  he  would  have  to  redeem, 
if  any;  so  that,  a  few  hours  later  in  the  same  day,  he  took 
the  train  at  Grand  Rapids  and  came  to  Gladstone,  where 
he  went  to  the  municipal  treasurer's  office,  and,  after  bor- 
rowing the  money,  redeemed  the  land.  At  Gladstone,  the 
defendant  met  the  plaintiff's  son  and  sent  word  to  the 
plaintiff  that  he  would  leave  Gladstone  at  3.20  for  Port- 
age, and  that  he  expected  that  the  plaintiff  would  come 
and  see  him  there,  where  he  would  be  some  days.  The 
farm  in  question,  w-here  the  plaintiff  lived,  is  one  and  a 
half  miles  from  Burton  station  on  the  Canadian  Northern 
Railway.  It  is  plain  to  me  that  the  plaintiff  could  easily 
have  come  to  Portacre  to  meet  the  defendant,  but  he  did 
not  do  so.  He  says  the  trains  were  irregular;  but  he  ad- 
mits that  he  made  no  effort  to  go,  and  I  am  convinced  that 
lie  did  not  care  to  do  so. 
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I  take  this  default  of  the  plaintiff  to  he  one  of  a  very 
-erious  nature,  as  it  threatened  the  whole  interest  of  the 
defendant,  amounting  then  to  more  than  $9,000.  Even 
when  giving  evidence  at  the  trial,  the  plaintiff  did  not  seem 
to  realise  the  gravity  of  this.  He  did  not  pay  taxes  in 
1908  nor  in  1909.  Then  he  learned,  he  says,  that  the  land 
was  advertised  for  sale,  hut  did  nothing;  and  later  he 
learned  that  the  land  had  heen  sold.  He  knew  this  when 
the  defendant  came  up  to  the  farm  in  1910;  he,  however, 
told  him  nothing  ahout  it,  and  says  that  he  did  not  pro- 
pose to  redeem  until  the  year  was  ahout  up,  as  the  interest 
penalty  is  the  same  one  ^day  after  the  sale  as  364  days  after 
the  sale,  and  he  proposed  to  save  the  interest  on  the  money. 
This  extreme  anxiety  of  the  plaintiff  to  save  at  all  risks  a 
few  dollars  for  himself,  contrasted  with  his  gross  and  de- 
liberate disregard  of  the  defendant's  large  interest,  which 
he  was  hound  to  protect,  and  was  so  putting  in  Jeopardy,  is 
surely  not  such  as  to  commend  him  to  the  favourable  con- 
sideration of  the  Court. 

The  defendant,  however,  says  that  he  would  have  been 
willing  at  the  time  to  settle  the  matter,  upon  being  paid 
the  taxes  and  his  travelling  expenses,  amounting  to  $93.70, 
made  xTp  of  actual  disbursements  and  $25  for  loss  of  nine 
days.  But,  having  waited  four  days  at  Portage  without 
avail,  he  left  for  Grand  Bapids,  after  giving  his  solicitor 
instructions,  in  consequence  of  which  the  following  notice 
was  served  on  the  plaintiff  on  the  18th  February : — 

^*To  Thomas  Perks,  formerly  of  the  city  of  Portage  la 
Prairie,  in  the  province  of  Manitoba,  but  now  of  township 
13,  in  range  12,  west  of  the  principal  meridian,  in  Manitoba, 
farmer : — 

*'I,  Adam  Malcolm  Scott,  of  Grand  Rapids,  in  the  State 
i)f  Michigan,  one  'of  the  United  States  of  America,  baker, 
hereby  give  you  notice  that  you  have  made  default  in  pay- 
ment of  the  purchase-money  mentioned  in  a  certain  agree- 
ment of  sale,  bearing  date  the  26th  day  of  October,  A.D. 
1907,  and  made  between  yourself  and  myself,  whereby  I 
agreed  to  sell  to  you  and  you  agreed  to  purchase  all  of  sec- 
tion 18  in  township  13  in  range  12,  west  of  the  principal 
meridian,  in  Manitoba. 

"And  I  further  give  you  notice  that  you  have  made  de- 
fault in  payment  of  the  taxes  assessed  against  the  land 
nbove  described,  for  the  years  1908  and  1909,  which,  by  the 
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said  agreement,  you  did  covenant  and  agree  to  pay,  and  by 
reason  of  which  neglect  the  said  lands  was  sold  for  taxe.< 
on  the  30th  day  of  September,  A.D,  1910. 

"And  I  further  give  you  notice  that  you  have  made  de- 
fault under  the  provisions  of  the  said  agreement,  in  that 
you  have  not  by  the  15th  of  October  in  each  year,  during 
the  curreiVjy  thereof,  delivered  at  the  elevator  or  on  cars 
at  Burton  station,  in  my  name,  one-half  of  all  the  wheat 
and  other  grain  grown  on  the  said  land,  as  by  the  said 
agreement  you  did  covenant  and  agree  with  me  to  deliver; 

'^\nd  I  further  give  you  notice  that,  by  reason  of 
your  failure  to  carry  out  the  above-  conditions  of  the  said 
agreement,  in  the  manner  and  \^nthin  the  times  tlicrein 
mentioned,  I  hereby  declare  the  said  agreement  null  and 
void,  and  hereby  notify  you  that,  upon  the  service  of  this 
notice,  all  right  and  interest  created  by  the  said  agree- 
ment or  at  present  existing  in  your  favour  in  the  said  lands, 
or  any  part  thereof,  shall  cea^'o  and  determine,  and  the 
said  land  shall  revert  to  and  revest  in  me,  without  any 
further  declaration  of  forfeiture,  or  notice,  or  act  of  re- 
entry, and  without  any  other  act  by  me  or  on-  my  behalf 
to  be  performed,  and  without  any  suit  or  legal  proceedings 
to  be  brought  or  taken,  and  without  any  right  on  your 
part  to  any  reclamation  or  compensation  for  moneys  paid 
thereon;  and  the  faid  lands  and  all  buildings  or  improve- 
ments thereon  shall  from  the  date  of  the  service  of  this 
notice  be  and  forever  remain  my  absolute  property,  and 
you  shall  have  no  claim  whatever  in  respect  of  the  same; 

"  And  I  hereby  further  demand  from  you  the  immediate 
possession  of  the  said  lands  and  premises. 

"Dated  at  the  city  of  Portage  la  Prairie,  this  11th  day 
of  February,  A.D.  1911. 

"  Adani  M.  Scott, 
"by  Taylor  &  Colwill, 
"his  solicitors.'' 

There  were  then  interviews  and  dealings,  as  well  as  an 
exchange  of  correspondence  (exhibit  3)  between  the  parties' 
solicitors,  on  which  I  hold  that  the  plaintiff  tendered  to 
the  defendant  the  amount  he  had  paid  to  redeem  ($205.04), 
which  tender  was  refused,  the  defendant's  solicitors'  let- 
ter of  the  1st  March,  stating:  "Mr.  Scott  claims  that  his 
notice  of  cancellation  puts  an  end  to  Perks's  agreement, 
and  wants  possess'on  of  the  property." 
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Then,  on  the  8th  March,  1911,  the  plaintiff  instituted 
this  suit,  alleging  in  the  statement  of  claim  that  he  wiia 
served  with  a  cancellation  notice  when  he  was  not  in  arrear 
or  in  default,  except  in  respect  of  the  taxes,  which  he  had 
tendered,  and  asking  for  the  relief  already  stated. 

I  have  already  held  that  the  pla'ntiflf  was  otherwise  in 
default  than  with  respect  to  the  taxes. 

The  statement  of  defence  alleges  the  plaintiff's  several 
defaults,  as  well  those  that  I  have  held  to  be  condoned  as 
those  that  still  persist  in  my  opinion,  and  comams  the  fol- 
lowing paragraph :  "  7.  The  defendant  is  ready  and  willing 
to  withdraw  the  notice  of  cancellation  referred  to  in  th^j 
seventh  paragraph  of  the  statement  of  claim,  and  to  treat 
the  said  agreement  as  in  full  force  and  effect,  upon  the 
plaintiff  making  good  the  several  defaults  above  referred 
to  made  by  him  in  respect  of  sa'd  agreement " 

There  is  also  a  counterclaim  in  the  following  words: 
"  8.  The  defendant  repeats  the  several  parasrraphs  of  this 
defence  and  counterclaims  against  the  plaintiff  that,  if  the 
several  defaults  above  referred  to  are  not  made  good  within 
a  time  to  be  fixed  by  the  Court,  the  said  agreement  to  be 
declared  to  be  cancelled  and  rescinded.'* 

The  question  is,  whether  the  cancellation  notice  is  in 
conformity  with  the  agreement? 

It  Fcems  to  me  that  the  four  herein  above  set  forth 
default  paragraphs,  found  in  the  agreement,  provide  for 
three  distinct  modes  of  cancellation,  and  not  for  two  only, 
a^  the  plaintiff  seems  to  contend  in  paragraph  9  of  his 
statement  of  claim.  Paragraph  1  provides  in  itself  for 
one  mode,  consisting  in  a  declaration  of  forfeiture  (which 
I  hold  to  mean  a  written  one  to  be  duly  served),  and  which 
may  be  made  as  soon  as  there  is  default,  and  without  any 
prior  notice.  Paragraphs  2  and  3,  read  together,  provide 
for  a  second  mode,  consisting,  as  soon  as  there  is  default, 
in  giving  one  month's  previous  notice  of  an  intention  to 
cancel,  followed  after  that  month  by  a  formal  declaration 
of  forfeiture.  And  paragraph  4  provides  for  a  third  mode, 
consisting  (as  in  paragraph  1)  in  a  declaration  of  foreiture 
without  prior  notice,  but  to  be  served  only  after  there  ha-* 
been  default  for  three  months. 

The  cancellation  notice  served  here  clearly  does  not 
come  under  paragraphs  2'  and  3,  which  require  a  previous 
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notice:  Banton  v.  March  Bros,  and  Welle,  16  W.  L.  B.  337. 
Doee  it  come  under  paragraph  4,  which  applies  to  cases 
where  the  default  has  persisted  for  three  months?  The  in- 
terest for  1908,  as  well  as  the  taxes  for  1908  and  1909,  had 
surely  heen  overdue  for  more  than  three  months,  and  the 
tax  sale  had  also  taken  place  more  than  three  months 
previously.  There  is,  however,  the  point  that  paragraph  4 
says:  "By  notice  from  the  vendor,  addressed  to  the  pur- 
chaser, directed  to  the  post  oflBce  at  and  deposi- 
ted in  the  post  oflSce  at  ,''  the  name  of  the  post 
oflSce  being  left  blank  in  the  agreement.  Does  this  omis- 
sion to  fill  in  those  blanks  indicate  that  the  parties  intended 
that  this  paragraph  should  be  left  inoperative  ?  The  Court 
en  banc  of  Saskatchewan  have  decided  this  point  in  the 
negat've  in  Steele  v.  McCarthy,  7  W.  L.  E.  902,  906. 

Then,  should  a  notice  served  personally  on  the  plan- 
tiflF,  such  as  this  one  was,  be  held,  inasmuch  as  it  seems  to 
be  the  most  perfect  form  of  notice  from  a  practical  point 
of  view,  to  conform  sufficiently  with  this  paragraph  4?  In 
Le  Neveu  v.  McQuarrie,  5  W.  L.  E.  348,  my  learned  brother 
Macdonald  construed  most  strictly  indeed  the  rule  that 
the  notice  must  conform  with  the  agreement;  and  I  am 
rather  inclined  to  doubf,  on  the  whole,  whether  the  notice 
given  here  complies  with  the  provisions  of  this  paragraph. 
But  I  am  of  opinion  that  the  notice  comes  properly 
under  paragraph  1.  This  paragraph  is  separated  by  other 
covenants  from  the  other  cancellation  provisions,  and  so 
seems  to  stand  by  itself.  It  provides  for  an  immediate 
declaration  of  cancellation  after  default,  without  giving 
previous  notice.  It  is  very  harsh  indeed,  and,  of  the  sev- 
eral methods  of  cancellation  provided  for  in  the  agreement, 
the  defendant,  as  pointed  out,  has  selected  the  harshest. 
That  is  a  matter;  however,  more  to  be  considered  with  re- 
spect to  the  effect  which  the  Court  will  feel  disposed  to 
give  to  it  in  granting  or  withholding  relief.  But,  as  it  is,  T 
think  that  the  notice  is  authorised  by  the  agreement,  and 
the  defendant  had  a  right  to  avail  himself  of  it. 

.  I  then  hold  that  the  cancellation  notice  is  good  as  far 
as  it  goes,  and  that  the  plaintiff's  tender  of  taxes  was  not 
a  tender  of  all  arrears  for  which  he  was  then  in  default. 

The  question  as  to  whether  the  plaintiff  disentitled  him- 
self to  all  relief  from  the  Court  by  bringing  action  before 
tendering  all  arrears  (Dalziel  v.  Homeseekers*  Land  and 
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Colonization  Co.,  20  Man.  L.  R.  736,  18  W.  L.  R.  246),  is 
one  which  does  not  arise  here;  as  the  defendant,  in  his 
statement  of  defence  (par.  7),  does  not  insist  on  cancella- 
tion, but  only  asks  that  a  time  be  fixed  in.  which  the  other 
party  m^  perform,  and  that  the  agreement  be  rescinded 
only  in  default  of  such  performance.  See  in  Canadian 
Fairbanks  Co.  v.  Johnston,  18  Man.  L.  R.  589,  601,  10  W. 
L.  R.  571,  575,  the  judgment  of  Mr.  Justice  Cameron;  also, 
Hudson's  Bay  Co.  v.  Macdonald,  4  Man.  L.  R.  237;  and 
Lysaght  v.  Edwards,  2  Ch.  D.  506. 

It  was  quite  in  order  for  the  defendant,  in  his  pleading, 
to  take  issue  as  he  did  upon  the.  plain  tiff's  allegation  that  he 
was  only  in  default  as  to  taxes,  and  to  oppose  the  plaintiff's 
prayer  for  a  decree  that  the  agreement  continue  in  force 
and  effect  upon  his  paying  the  taxes  only — although  willing, 
as  he  states  in  his  statement  of  defence,  that  the  agreement 
should  so  continue,  upon  the  pla'ntiff  paying  the  other  ^ms 
overdue  as  well  as  the  taxes. 

The  plaintiff  was  in  default  with  respect  to  the  inter- 
est for  1908  ($672)  on  which  interest  at  7  per  cent,  com- 
pounded yearly  should  be  computed  from  the  26th  October, 
1808,  less  the  sum  of  $56.50,  paid  in  1910;  and  also  with 
respect  to  taxes  ($206.04),  on  which  interest  at  the  legal 
rate  should  be  computed  from  the  6th  February,  1911. 
The  defendant  must  also  be  otherwise  fully  compensated: 
Whitla  V.  Riverview  Realty  Co.,  19  Man.  L.  R.  746,  758. 

The  defendant  alleges  that  he  was  put  to  expense  and 
loss  of  time  in  coming  to  this  province  to  redeem  the  land; 
the  sum  of  $93  70  made  up  as  aforesaid,  and  which  he 
claims  in  consequence,  seems  to  me  reasonable,  and  this 
should  be  repaid  to  him,  also  with  interest. 

There  will  be  a  reference  to  the  Master  to  ascertain  the 
amounts  due  by  the  plaintiff  on  the  above  findings. 

And  a  decree  that,  unless  the  plaintiff  pay  the  sum  so 
fourd  to  the  defendant  together  with  costs,  within  two 
months,  the  agreement  will  be  cancelled. 
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MANITOBA. 

Mathers,  C.J.K.B.  October  18th,  1911. 

single  court. 

GRIFFIN  Y.  BLAKE. 

Judgment — Motion  for  Final  Judgment — Undefended  Action 
—  Defendant  not  Personally  Served  with  Statement  of 
Claim — Service  by  Publication — Ineffectiveness — Motion 
Refused. 

In  an  action  for  a  declaration  that  the  defendant  had  no  actual 
interest  in  land  in  which  he  appeared  by  a  ref^istered  aj^eement  to 
have  an  interest,  the  defendant  could  not  be  found  by  the  Sheriff's 
bailiff  who  endeavoured  to  serve  him  with  the  statement  of  claim, 
and  an  order  was  made  in  Chambers  authorising  service  upon  the 
defendant  by  publication  in  a  Winnipeg  newspaper.  Publication  hav- 
ing been  made,  and  no  defence  having  been  delivered,  an  order  was 
made  in  Chambers  allowing  the  plaintiff  to  sign  judgment,  upon  which 
interlocutory  judgment  was  signed.  Upon  motion  to  the  Court  for 
final  judgment : — 

Held,  that  there  was  no  probability  of  the  method  of  service 
adopted  having  brought  knowledge  of  the  action  to  the  defendant ; 
it  would  be  contrary  to  natural  justice  to  give  judgment  against  him 
in  his  absence;  and  the  motion  for  final  judgment  was  dismissed. 

Howard  v.  Lawaon,  19  Man.  L.  R.  223,  followed. 

Motion  by  the  plaintiff  for  final  judgment  in  an  action 
to  have  it  declared  that  the  defendant  never  acquired  and 
had  not  any  right,  title,  or  interest  in  certain  lands  which^ 
by  a  registered  agreement,  he  appeared  to  have  bought 
jointly  with  the  plaintiff  in  1881;  and  for  other  relief. 

B.  L.  Deacon,  for  the  plaintiff. 
No  one  appeared  for  the  defendant. 

Mathers,  C.J.K.B.: — The  action  was  begun  on  the  12th 
July,  1911,  but  the  statement  of  claim  was  not  personally 
served  upon  the  defendant.  On  the  11th  August,  the 
learned  Deputy  Referee  made  an  order  for  service  by  pub- 
lication in  the  "  Daily  Telegram  '*  three  times  between  the 
12th  and  24th  August.  The  material  upon  which  this  order 
was  made  consists  of  an  affidavit  by  the  Sheriff's  bailiff, 
which  states  that  he  received  the  statomo!it  of  claim  for 
service  on  the  defendant  *on  the  12th  July  last;  that  he 
endeavoured  to  ascertain  the  dofondantV  wlieroabouts  by 
making  inquiries  of  all  persons  living  in  Winnipeg  by  the 
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name  of  Blake,  whom  he  knew,  and  that  not  one  of  them 
knew  him;  that  he  also  searched  the  city  directories  of 
Winnipeg  back  to  the  year  1903,  and  failed  to  find  any 
person  by  the  name  of  the  above  defendant;  that  he  was 
unable  to  find  any  trace  of  the  defendant,  and  believes 
that  he  is  not  at  present  in  this  bailiwick.  There  was  also 
an  affidavit  from  one  Wideman,  a  student  in  the  office  of 
the  plaintiflF^s  solicitors,  which  stated  that  he  was  informed 
by  the  plaintiff  and  believed  that  shortly  after  the  agree- 
ment entered  into  between  the  plaintiff  and  the  defend- 
ant, in  or  about  the  year  1881,  the  defendant  disappeared, 
and  has  nevei^  been  heard  from  by  the  plaintiff  since  that 
time;  that  he  searched  the  city  directories  for  the  city  of 
Winnipeg  as  far  back  as  the  year  1884,  but  the  defendant's 
name  does  not  appear  in  any  of  them. 

No  defence  was  entered,  and  on  the  18th  September, 
upon  reading  the  order  of  the  Deputy  Referee,  dated  the 
11th  August,  and  an  affidavit  of  publication,  as  by  it  re- 
quired, the  learned  Referee  made  an  order  that  the  plain- 
tiff be  at  liberty  to  sign  judgment  against  the  defendant 
as  in  his  statement  of  claim  demanded.  Interlocutory  judg- 
ment was  accord'ngly  signed  on  the  same  day. 

The  plaintiff  now  moves  for  final  judgment. 

I  refused  a  similar  application  in  Howard  v.  Lawson, 
19  Man.  L.  R.  22'3,  on  the  ground  that  the  materials  on 
which  the  order  for  substituted  service  was  obtained  in  that 
tase  were  entirely  insufficient  to  raise  a  probability  that  the 
method  of  service  directed  wotild  bring  the  action  to  the 
defendant's  notice.  And  I  there  pointed  out  the  principle 
which  ought  to  be  acted  upon  in  making  orders  for  sub- 
stituted service. 

Had  that  case  been  brought  to  the  learned  Deputy  Ref- 
eree's attention,  I  think  it  probable  that  the  order  of  the 
11th  August  would  not  have  been  made.  The  practice  I 
laid  down  in  Howard  v.  Lawson  is  not  new.  It  is  founded 
on  one  of  the  first  principles  of  justice,  viz.,  that  a  man 
sihould  not  be  proceeded  against  without  notice.  It  was 
well  established  by  the  Court  of  Chancery  before  the  Judi- 
cature Acts.  In  the  head-note  to  Hope  v.  Hope,  4  DeG.  M. 
k  Qt.  328,  it  is  said :  "  The  principle  on  which  substituted 
service  is  ordered  is,  that  there  is  reasonable  ground  to 
suppose  that  the  service  will  come  to  the  knowledge  of  the 
defendant/' 
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In  his  judgment  in  that  case,  Lord  Chancellor  Cran- 
worth  says:  ''The  object  of  all  service  is,  of  course,  only 
to  give  not'ce  to  the  party  on  whom  it  is  made,  so  that 
lie  may  be  made  aware  of  and  may  be  able  to  resist  that 
which  is  sought  against  him;  and,  when  that  has  been  sub- 
stantially done,  so  that  the  Court  may  feel  perfectly  con- 
fident that  service  has  reached  him,  everything  has  been 
done  that  is  required/' 

In  Ferber  v.  King,  29  W.  B.  634,  Vice-Chancellor  Bacon 
said:  "The  old  practice  is  not  altered  by  the  Judicature 
Act.  The  Court  never  orders  substituted  service  unless 
reasonable  ground  is  shewn  for  supposing  that  it  will  come 
to  the  notice  of  the  person  to  be  served/' 

The  same  guiding  principle  is  laid  down  in  Danieirj^ 
Chancery  Practice,  7th  ed.,  p.  285;  in  Wolverhampton  v. 
Bond,  29  W.  R.  699;  and  in  Ee  Slade,  30  W.  R.  at  p.  30. 

The  practice  is  the  same  in  Ontario.  In  Alexander  v. 
Alexander,  1  0.  L.  R.,  at  p.  643,  Street,  J.,  says:  "A 
plaintiff  should  not  be  permitted  to  proceed  as  if  personal 
service  had  been  effected  when  it  has  not,  without  some 
substantial  ground  upon  which  it  may  reasonably  be'  pre- 
sumed that  the  defendant  has  received  notice  of  the  pro- 
ceeding, for  it  is  contrary  to  the  first  principles  of  justice 
that  proceedings  should  be  taken  against  him  without  giv- 
ing him  notice  of  them." 

I  am  not,  of  course,  sitting  in  appeal  from  the  learned 
Referee's  orders,  but  I  am  asked  to  pronounce  the  judgment 
by  which  this  defendant  will  be  finally  deprived  of  h^s  in- 
terest in  the  lands  in  question,  if  he  has  any.  In  Alex- 
ander V.  Alexander,  supra.  Street,  J.,  said,  under  somewhat 
analogous  circumstances:  "The  facts  that  the  defendant 
has  not  been  personally  served  and  that  no  one  has  ap- 
peared for  him  from  beginning  to  end  of  this  action,  im- 
pose upon  me  the  duty  of  requiring  the  plaintiff  to  shew 
that  her  proceedings  have  been  in  accordance  with  th«> 
practice.**  He  did  not  in  that  case  refuse  to  proceed  with 
the  action,  although  of  opinion  that  the  order  for  substi- 
tuted service  had  been  made  on  insuflBcient  material,  but 
he  heard  it  and  dismissed  it  upon  the  merits.  What  course 
he  would  have  pursued  had  the  plaintiff  made  out  a  case 
against  the  defendant  on  the  merits  he  does  not  say;  but, 
from  his  language  above  quoted,  I  think  it  extremely  prob- 
able he  would  have  refused  to  pronounce  judgment  against 
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tke  defendant.  Alexander  y.  Alexander  was  an  action  for 
damages  for  breach  of  contract,  in  which  the  necessity' for 
cantion  is  not  as  great  as  where  the  title  to  land  is  in 
qnestion. 

In  this  case  the  only  evidence  before  the  Deputy  Beferee 
was  that  the  Sheriff's  officer  could  not  find  the  defendant 
in  his  bailiwick;  that  his  name  does  not  appear  in  the  city 
directories  from  1884  to  the  present;  and  that  the  plain- 
tiff has  not  heard  from  the  defendant  since  1881,  even  if 
that  fact  may  be  taken  to  be  sufficiently  established  by  the 
affidavit  of  a  student  in  the  plaintiff's  solicitors'  office  on 
information  and  belief.  There  is  nothing  in  any  of  these 
facts  that  would  in  the  remotest  degree  point  to  the  prob- 
ability that  notice  of  this  suit  would  be  brought  to  the 
knowledge  of  the  defendant  by  publishing  an  advertise- 
ment in  a  Winnipeg  newspaper.  With  the  greatest  re- 
spect for  the  learned  Deputy  Referee — a  most  careful  and 
competent  officer  —  I  think  the  evidence  upon  which  he 
acted  entirely  inadequate  to  justify  his  order. 

It  may  be  said  that,  if  the  plaintiff  cannot  produce  evi- 
dence to  satisfy  the  Court  that  some  method  of  service  may 
be  adopted  which  will  probably  bring  home  to  the  defend- 
.ant  knowledge  of  the  plaintiff^s  action,  he  may  be  without 
remedy.  That  may  possibly  be  the  case;  but  the  Court 
proceeds  upon  well-known  principles  of  justice;  and,  unless 
a  litigant  can  bring  himself  within  those  principles,  he  is 
not  entitled  to  its  aid. 

I  cannot  set  aside  the  orders  in  question  on  this  appli- 
cation; but,  as  in  Howard  v.  Lawson,  I  can  refuse  to  imple- 
ment the  plaintiff's  irregular  proceedings  by  declining  to 
pronounce  final  judgment. 

In  order  that  the  plaintiff  may  take  the  matter  to  the 
Oofurt  of  Appeal,  if  he  be  so  advised,  the  motion  for  final 
judgment  will  be  dismissed. 
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BBITI8H  COLITHBIA. 

Clement,  J.  October  4th,  1911. 

TRIAL. 

FOmiAN  V.  RYAN. 

Will  T-  Testamentary  Capacity  —  Finding  against  —  Action 
tq  Estdblish  WiU  Dismdssed — Eviden<:e — Case  in  Support 
of  Wm — Evidence  in  Reply — Costs, 

In  an  action  to  efitablish  a  will,  it  was  held,  upon  the  evidence, 
that  the  testator  was  not,  at  the  time  of  the  execution,  of  mental 
competence  to  make  a  will ;  and  the  action  was  dismissed. 

Held,  also,  that,  upon  the  trial  of  the  action,  the  plaintiffs  pro- 
pounding the  will  should  have  given,  in  opening,  all  the  testimony  they 
had . supporting  the  will;  and  should  have  been  confined  in  reply  to 
evidence  strictly  in  rebuttal  of  that  adduced  by  the  uefendants  oppos- 
ing the  admission  of  the  will  to  probate. 

The  costs  of  the  defendants  opposing  the  establishment  of  the 
will  were  ordered  to  be  paid  by  the  principal  legatee  supporting  the 
will,  and  any  costs  not  recoverable  by  lier  by  the  plaintiffs,  who  pro- 
pounded the  will  as  executors.  No  costs  were  allowed  out  of  the 
estate. 

Action  to  establi€h  a  will. 

E.  V.  Bodwell,  K.C,  and  D.  S.  Tait,  for  the  plaintiffs. 
A.  E.  McPhillips,  K.C.,  and  A,  D.  Crease,  for  the  de- 
fendants. 

Clement,  J. : — At  the  conclusion  of  the  evidence,  I  felt 
that  the  plaintiffs  had  failed  to  establish,  to  my  satisfac- 
tion, that  the  document  propounded  by  them  was  the  last 
will  of  a  capable  testator.  Before  the  argument  I  read  over 
the  extended  notes  of  the  evidence ;  and  since  the  argument 
I  have  re-read  them  carefully,  with  the  result  that  I  feel 
constrained  to  find  affirmatively  that  James  Boyd  had  not 
on  the  18th  September,  1909  (the  material  date),  sufficient 
intelligence  to  appreciate  the  nature  and  extent  of  the  prop- 
erty at  his  disposal,  or  to  weigh,  even  in  capricious  scales, 
the  claims  upon  his  bounty  of  those  who,  by  ties  of  blood 
or  by  reason  of  kindnesses  done  him,  might  naturally  be 
expected  to  pass  in  review  through  his  mind. 

I  cannot  see  that  it  will  serve  any  good  purpose  to  trace 
in  detail  Boyd's  life  from  his  serious  and  shattering  illness 
in  1905  down  to  his  death  in  April,  1910.    Suffice  it  to  say 
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that  from  the  autumn  of  1908  his  steps  were  ordered  of 
others,  and  his  owb  volition  seems  to  have  played  little 
part.  Of  the  transaction  by  him  on  his  own  initiative  of 
any  business  of  any  serious  import  after  August,  1908 — 
his  last  bank  deposit  was  on  the  first  of  that  month — I  can 
find  no  trace  in  the  evidence.  Others  looked  after  him  and 
his  affairs,  and  did  to  and  for  him  what  seemed  best  to 
them,  without  any  serious  regard  for— or  any  evidence  of 
— ^any  views  entertained  by  the  old  man,  either  for  or 
against  the  actual  course  pursued.  From  the  22nd  March, 
1909,  Mrs.  Cook  and  Dr.  Nelson  were  practically  in  sole 
control.  What,  perhaps,  is  more  to  the  purpose,  there  is 
positive  evidence  from  the  plaintiff  Mr.  James  Formau 
that  Boyd  had  lost  all  grasp  of  his  business  affairs  eomo 
time  before  the  alleged  will  was  executed.  For  some  months 
prior  to  March,  1909,  the  plaintiffs  had  been  mailing  their 
oheqnes  covering  rent  collections  to  Boyd.  After  March, 
1909,  they  found  that  the  cheques  were  not  being  cashed. 
At  a  date  which  I  fix  as  not  later  than  August  of  that  year, 
the  plaintiff  Forman  spoke  to  Boyd  about  the  matter  and 
received  back  the  uncashed  cheques  for  March,  April,  May, 
June,  and  July,  on  a  promise  to  let  the  old  man  have  money 
any  time  he  wanted  it.  On  the  subsequent  application  "  ifi 
lunacy ''  made  in  December,  1909,  "  in  the  matter  of  James 
Boyd,  a  person  of  unsound  mind,  not  so  found,"  the  plain- 
tiff Forman  puts  fom^ard  this  very  transaction  as  evidence 
of  unsoundness  of  mind  on  the  part  of  Boyd,  without  giv- 
ing any  precise  date  for  it.  At  the  trial  he  could  not  fix 
the  date,  but  he  does  say :  ^^  Yes,  I  spoke  to  him  about  the 
•cheques  staying  out  so  long,  not  going  through  the  ba,nk; 
and  after  that  we  did  not  issue  any  cheques,  and  because — 
I  simply  held  these.^^  As  appears  by  the  plaintiffs'  state- 
ment of  accounts  filed,  Jio  cheques  were  issued  after  that 
<it  the  3l8t  July,  1909,  so  that  before  the  end  of  August, 
when  in  due  routine  of  business  the  next  cheque  would  is- 
sue, something  had  happened  to  break  that  routine;  and 
thenceforward  no  cheque  (or  even  statement)  was  made 
out.  The  affidavit  of  the  plaintiff  Forman  sworn  on  the 
12th  January,  1910,  and  filed  in  the  proceedings  "in  lun- 
acy," speaks  of  this  particular  matter  in  these  words :  "  Five 
cheques  amounting  to  about  $175,  which  the  said  firm  gave 
him  some  time  ago  he  later  handed  to  me  uncashed  and 
seemed  not  to  realise  their  value  and  forgot  in  a  short  time 
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all  about  them.''  There  is  other  evidence  of  Boyd's  loss 
of  grasp  of  his  business  affairs,  but  I  have  referred  partic- 
ularly to  the  dealings  of  the  plaintiffs  with  Boyd,  during  a 
period  shortly  anterior  to  the  execution  of  the  alleged  will, 
not  only  for  their  direct  bearing  on  the  issue,  but  as  justi- 
fication also  for  the  disposition  I  make  of  the  costs  of  this 
action,  so  far  as  the  plaintiffs  are  concer^ied. 

As  to  claims  upon  his  boiinty,  hie  slater,  the  defendant 
Sarah  Eyan,  was  only  remembered  at  Mr^  Forman^a  in- 
stance; Boyd  "agreed**  to  leave  her  $1,000.  His  niece  is 
not  considered,  nor  any  others  of  his  kin.  The  bequests 
to  charity  had  to  be  suggested;  whereas  in  March  or  April 
a  bequest  to  charity  bulked  large  in  Boyd's  mind  (Mr.  El- 
liott, p.  426).  The  claims  of  Mrs.  Ledingham,  the  same 
in  kind  as  those  of  Mrs.  Cook,  though  less  in  degree,  and 
the  strong  claim  of  his  old  friend  James  Smith,  do  not  seem 
to  have  been  considered  at  all.  In  March  or  early  in  Aprils 
he  had  an  intention  to  "  do  something  '*  for  Mrs.  Cook,  and 
perhaps  for  the  Ledinghams.  On  the  12th'  April,  a  will 
was  drawn  by  Mr.  Elliott,  under  which  Mrs.  Cook  was  sole 
beneficiary — charity,  the  Ledinghams,  and  ties  of  blood  all 
ignored  or  forgotten.  The  unsuggested  first  '*  instruc- 
tions'' to  Mr.  Forman  in  September  would,  if  carried  out^ 
have  resulted  in  duplicating  the  will  drawn  by  Mr.  Elliott^ 
which  Mrs.  Cook  carried  about  in  her  satchel  or  purse ;  but, 
as  I  have  sa'd,  suggestions  made  by  Mr.  Forman  were 
'^  agreed  to ''  or  acquiesced  in  by  Boyd,  and  the  document  in 
question  was  the  result.  In  my  opinion,  it  cannot  stand, 
for  the  reasons  already  given. 

Strange  to  say,  the  action  came  before  me  for  trial 
without  Mrs.  Cook  (the  residuary  devisee  and  legatee  to 
whom  the  alleged  will  leaves  nearly  the  whole  of  Boyd's? 
property)  and  two  other  legatees  for  small  sums,  being  part- 
ies. This  was  remedied  before  the  trial  began,  so  that  the 
contest  was,  in  the  end,  fought  out  between  those  really 
interested,  Mrs.  Cook  supporting  the.  document  and  the 
other  defendants  denying  its  validity.  The  result,  however, 
was  that  the  other  defendants  had  not  the  advantage  of 
any  examination  of  Mrs.  Cook  for  discovery  before  trial. 
In  another  respect,  too,  the  defendants  were  put  at  a  dis- 
advantage by  the  course  adopted  by  Mr.  Bodwell  at  the 
trial  in  resting  h'S  case  on  the  evidence  of  the  attesting 
witnesses  alone.     While  T  think  I  was  right  in  saying  that 
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if  the  ca$e  closed  then  I  should  have  to  find  for  the  will, 
I  think  I  should  have  warned  Mr.  Bodwell  that  he  could  not 
be  allowed  to  split  his  evidence,  but  must  offer  all  the  testi- 
mony he  had  for  the  a£5rmative,  i.e.,  in  support  of  the  will, 
in  opening;  his  reply  being  limited  to  evidence  strictly  in 
rebuttal.  However,  at  the  conclusion  of  the  evidence  for 
the  defendants  (other  than  those  taking  under  the  will) 
no  objection  was  raised  to  the  evidence  then  put  forward 
by  Mr.  Bodwell.  In  the  result — ^the  defendants  succeeding 
notwithstanding  their  handicap — ^no  harm  has  been  done; 
but  I  deem  it  right  to  say  what  I  have  for  fear  that  the 
course  I  took  at  this  trial  may  be  (Jiuoted  as  a  precedent. 

As  to  the  charge  of  undue  influence:  if  Boyd  had  been 
in  possession  of  his  mental  facilities  to  the  extent  necessary 
to  the  valid  execution  of  a  will,  I  should  say  that  the  charge 
should  clearly  fa^ ;  but  I  cannot  but  think  that  in  the  end 
the  old  man  became  so  weak-minded  that  he  surrendered 
his  volition  to  Mrs.  Cook  and  accepted  her  guidance  in  all 
things.  Having  lost  all  realisation  of  the  value  and  extent 
of  his  property  and  all  recollection  of  past  services  from 
.  others,  and  having  lost  the  habit,  if  I  may  so  express  it,  of 
looking  after  his  own  affairs,  it  was  not  a  surprising  thing 
that  he  should  make  a  will — if  he  made  one  at  all — ^in  fa- 
vour of  one  so  constantly  in  kindly  attendance  upon  him. 
That  he  should  make  a  will  had  been  pressed  upon  him  by 
several  persons,  and  Mrs.  Cook  had,  on  one  occasion,  at  all 
events,  joined  in  pressure  when  other  possible  claimants 
upon  his  bounty  had  dropped  into  the  forgotten  past,  and 
Mrs.  Cook  was  an  ever-present  influence.  It  was  not,  as  I 
have  said,  surprising  that  she  alone  was  "  remembered  *'  in 
the  alleged  will,  when  Boyd  was  brought  to  the  point  of 
making  a  will. 

Mrs.  Cook's  evidence  was  directly  opposed  to  that  of  the 
doctor  as  to  Boyd's  mental  condition  in  December,  1909, 
and  January,  1910,  and  I  can  only  conclude  that  her  powers 
of  observation  were  not  in  this  case  to  be  relied  on.  Dr. 
Xebon's  evidence  along  this  line  was  not  strong,  and  its 
probative  force  was,  in  my  view,  very  small,  in  the  face  of 
his  testimony  upon  the  proceedings  in  lunacy,  and  his  death 
certificate. 

I  dismiss  the  action.  Mrs.  Cook  will  pay  the  costs  of  all 
parties  other  than  the  plaintiffs.  Any  such  costs  not  re- 
coverable from  Mrs.  Cook  must  be  paid  by  the  plaintiffs. 
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Otherwise  as  between  the  plaintiffs  and  Mrs.  Cook  there 
will  be  no  costs.  I  can  see  no  justification  in  th's  case  for 
depleting  the  estate  in  the  hands  of  those  to  whom  it  right- 
fully belongs  by  any  direction  for  payment  of  costs  out  of 
the  estate;  but  I  venture  to  express  the  hope  that  the  suc- 
cessful defendants  will  deal  generously  with  Mrs.  Cook  as 
well  as  with  Mrs.  Lcdingham  and  James  Smith  in  respect 
of  their  services  to  the  deceased. 


ALBEKTA. 

Scott,  J.  *  September,  1011. 

TRIAL. 

WHITEHEAD  v.  McCLAIVE. 

Fire — Injury  to  Property — Spread  from  Fire  not  Effectually 
Extinguished — Prairie  Fires  Ordinance — Money  Claim 
— Work  and  Labour — Counterclaim  for  Improper  Work. 

The  plaintiff  recoyered  judgment  against  the  defendant  for  the 
amount  of  a  money  claim  for  work  done  by  the  plaintiff  in  breaking 
and  ploughing  land  for  the  defendant.  The  defendant  counterclaimed 
for  damages  for  improper  ploughing  by  the  plaintiff,  and  this  counter- 
claim was  allowed.  The  defendant  also  counterclaimed  for  damage 
caused  to  his  hay-land  by  fire  started  from  a  forge  set  up  by  the 
plaintiff  for  the  purpose  of  sharpening  tools  for  use  in  his  steam 
ploughing  outfit.  As  to  this  counterclaim,  it  was  held,  upon  the  evi- 
dence, that  the  fire  was  not  effectually  extinguished  in  the  forge,  and 
that  sparks  were  blown  therefrom  to  the  hay-land ;  but  that  the 
plaintiff  had  not  been  shewn  to  be  guilty  of  negligence. 

Construction  of  the  Prairie  Fires  Ordinance. 

Chaz  V.  Les  Cistcrciens  Rcfomies,  12  Man.  L.  R.  330,  and  Clark 
v.  Ward,  2  Alta.  L.  R.  101,  9  W.  L.  R.  657,  followed. 

Action  for  $439.22  for  work  done  by  the  plaintiff  in 
breaking  and  ploughing  land  for  the  defendant,  less  $9.50 
admitted  to  have  been  paid  on  account  by  blacksmithing 
work  done  by  the  defendant  for  the  plaintiff.  The  plaintiff 
claimed  the  balance  of  $429.72",  with  interest  from  the  1st 
July,  1910. 

This  claim  having  been  admitted  by  the  defendant  at 
the  trial,  judgmoni  was  pven  for  the  plaintiff  for  $400.57, 
with  costs  of  suit. 
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The  defendajit  couatercla'med  $1,07390,  being  $1,02 1.40 
for  damages  caused  to  his  hay-land  by  a  fire  T^hich  he  al- 
leged was  owing  to  the  plaintiff's  negligence,  started  from 
his  forge  while  he  was  engaged  in  doing  such  breaking  an(J 
ploughing,  $3  for  fence  posts  burned  by  the  same  fire,  and 
$49.50  for  damages  for  improper  ploughing  by  the  plaintiff. 

Campbell  and  Fawcett,  for  the  plaintiff. 
Shepherd  and  Craig,  for  the  defendant. 

Scott,  J.: — The  ploughing  and  breaking  were  done  by 
the  plain tfff  on  sections  7  and  8,  township  11,  range  23, 
west  of  the  4tli  meridian.  He  used  a  steam  ploughing  out- 
fit in  doing  the*  work,  and  for  the  purposes  thereof  he 
erected  a  forge  on  section  8  in  the  same  township,  near  the 
north  boundary  of  section  7.  So  far  as  appears  by  the 
evidence,  although  not  clearly  stated,  a  forge  for  sharpen- 
ing tools  is  ordinarily  used  with  such  an  outfit,  and  il  is 
not  contended!  that  its  use  for  that  purpose  was  not  lawful 
and  legitimate.  At  the  time  of  its  erection  he  burned  the 
grass  around  it  to  the  extent  of  about  one-fourth  of  an 
acre.  It  was  contained  in  a  wooden  box,  standing  on  four 
wooden  legs,  and  sods  were  placed  at  the  bottom  of  the 
box  with  mud  around  the  sides,  and  filling  up  the  cracks  to 
prevent  the  fire  from  reaching  the  wood  or  falling  to  the 
ground.  The  plaintiff  appears  to  have  taken  reasonable 
precautions  when  erecting  the  forge  to  prevent  the  spread 
of  fire,  as  it  is  shewn  that,  when  burning  the  grass  around 
it,  there  were  present  five  men  with  three  or  four  barrels 
of  water. 

On  the  morning  of  the  fire,  the  plaintiff's  son  was  using 
the  forge  for  sharpening  plough-shares.  He  states  (and  I 
see  no  reason  for  disbd'eving  his  statement)  that,  after 
finishing  the  work,  he  poured  two  partly  filled  pails  of  water 
on  the  fire  in  the  forge,  and  believed  that  he  had  entirely 
extinguished  it,  and  that,  when  he  left  it,  about  twenty 
minutes  after,  he  saw  no  signs  of  fire. 

The  fire  which  caused  the  damage  complained  of  started 
to  spread  from  the  easterly  edge  of  the  portion  burned 
around  the  forge,  which  at  that  point  was  about  45  feet  dis- 
tant from  it.  The  box  in  which  it  was  placed  and  one  of 
the  legs  thereof  were  partly  burned,  and  a  portion  of  the  sod 
filling  had  dropped  to  the  ground.  There  is  no  evidence 
that  any  one,  other  than  the  plaintiff's  workmen,  had  been 
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near  the  forge  that  day;  and  I  am  led  to  what  appears  to  me 
to  be  the  only  reasonable  conclusion,  that  the  plaintiff's  son 
did  not  effectually  put  out  the  fire  in  it,  and  that  the  high 
south-westerly  wind,  shewn  to  have  been  prevailing  at  tHat 
time,  caused  it  to  set  fire  to  the  box,  and  the  sparks  there- 
from to  blow  over  the  intervening  45  feet  to  the  dry  graas 
beyond. 

The  defendant  contends  that  the  forge  was  not  properly 
protected,  in  that  the  grass  sides  of  the  sods  were  under- 
neath, instead  of  on  the  top.  The  evidence  as  to  the  effect 
of  so  placing  the  sods  is  inconclusive;  but,  as  th^  spread  of 
the  fire  is  not  shewn  to  have  resulted  from  the  manner  in 
which  they  were  placed,  it  is  unnecessary  for  me  to  deter- 
mine that  question. 

The  only  other  ground  of  negligence  charged  is,  that  the 
defendant  omitted  effectually  to  extinguish  the  fire  in  the 
forge. 

The  question  whether  this  omission  would  constitute 
negligence  has  been  fully  treated  in  Chaz  v.  Les  Cisterciens 
Reformes,  12  Man.  L.  R.  330,  and  by  my  brother  Beck  in 
Clark  V.  Ward,  2  Alta.  L.  R.  101,  9  W.  L.  R.  657.  The  facts 
of  the  present  case  are  not  unlike  those  in  the  first-men- 
tioned case,  and  the  language  of  Taylor,  J.,  in  his  judgment 
in  that  case,  quoted  by  my  brother  Beck  in  Clark  v.  Ward, 
appears  to  me  to  be  singularly  applicable  to  the  present 
case.  I,  therefore,  hold  that  the  plaintiff  has  not  been 
shewn  to  have  been  guilty  of  negligence. 

I  agree  with  my  brother  Beck  in  the  construction  he  has 
placed  in  his  judgment  referred  to  upon  the  provisions  of 
the  Prairie  Fires  Ordinance. 

I  allow  the  defendant's  counterclaim  for  $49  50  for  dam- 
ages for  improper  ploughing,  and  give  judgment  for  him  for 
that  amoimt,  with  costs  in  respect  of  that  portion  of  his 
counterclaim. 
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ALBEETA. 

Scott,  J.  September,  1911. 

TRIAL. 

RINGLAND  v.  EDWARDS. 

Mechanic^  Lwns — Lien  of  Sub-contractarg — Enforcement — 
Misrepreseniaiion  €ts  to  Payments  Made  by  Contractor 
— Payments  Made  by  Owner  to  Contractor  and  other 
Lien-holders  —  Protection  against  —  Abandonment  of 
Work  by  Contractor — Completion  by  Owner, 

■  -  The  plaintiffs,  who  were  sub-contractors  for  the  cement  work  of 
a  building,  under  the  defendant  R.,  the  contractor,  claimed  a  lien 
for  work  done  as  against  the  defendant  E.,  the  owner.  The  plaintiffs 
had,  however,  by  giving  R.  receipts  for  money  which  he  had  received 
from  K.  to  pay  the  plaintiffs,  and  had  not  paid  them,  led  her  to 
believe  that  they  had  been  paid,  and  on  the  faith  of  that  she  made 
other  payments  to  R.,  in  excess  of  the  work  which  he  did  or  procured 
to  be  done  upon  the  building,  and  herself  completed  the  building  when 
he  abandoned  it.  She  also  made  payments  to  another  sub-contractor 
atid  lien-holder: — 

Heldj  that,  in  the  circumstances  of  the  case,  the  plaintiffs  were 
not  entitled  to  enforce  a  lien  against  E.'s  land,  toough  they  had  not 
been  paid  in  full  for  the  work  done  and  materials  furnished  by  them. 

Travi9  v.  Breckenridge-Lund  Lumber  and  Coal  Co,,  43  S.  C.  R. 
59,  specially  referred  to. 

Action  to  enforce  a  mechanics'  lien. 

J.  W.  McDonald,  for  the  plaintiff. 

E.  P.  McNeill,  for  the  defendant  Edwards. 

Scott,  J.: — The  defendant  Bundle  on  the  11th  May, 
1910,  entered  into  a  contract  with  his  co-defendant  to  erect 
for  her  a  dwelling-house  on  the  lands  in  question,  the  con- 
tract-price being  $3,625.  He  then  sublet  to  the  pla'ntiffa 
the  cement  work  in  connection  with  the  building  for  $1,180, 
and  that  work  was  completed  by  them  on  the  28th  June, 
1910.  They  admit  payment  of  $450  on  account,  and  now 
claim  the  balance,  amounting  to  $730. 

On  the  23rd  May,  1910,  Bundle  submitted  to  Mrs.  Ed- 
wards a  statement  or  estimate  of  the  work  done  and  ma- 
terials supplied  up  to  that  date,  which  amounted  to  $758.60, 
of  wh'ch  $555  appears  to  have  been  for  work  done  by  the 
plaintiffs  under  their  sub-contract.   The  full  amount  of  this 
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estimate  was  paid  by  Mrs.  Edwards  to  Bundle  on  the  follow- 
ing day. 

On  the  16th  June,  the  pla'ntiff$  gave  Bundle  a  receipt 
dated  the  30th  May,  which  stated  that  it  was  for  a  payment 
of  $450  on  account  of  Mrs.  Edwards's  building.  The  plain- 
tiffs had  not  received  any  such  payment  or  any  payment  on 
that  account,  and  the  receipt  was  given  by  them  at  Bundle's 
request  in  order  that  he  might  thereby  induce  Mrs.  Ed- 
wards to  believe  that  they  had  received  that  amount.  Upon 
the  representation  of  Bundle,  fortified  by  this  receipt,  that 
he  had  pa'd  the  plaintiffs  that  amount,  she,  on  the  17tli 
June,  issued  her  cheque  to  them  for  a  further  payment  of 
$460,  receiving  from  Bundle  their  receipt  therefor,  and 
also  paid  Bundle  at  that  time  the  sum  of  $2'79.  Assuming 
that  the  plaintifiPs  had  received  the  two  payments  of  $450 
each,  this  latter  payment  would  be  within  one  dollar  of  the 
amount  of  the  pla'ntiffs'  contract-price,  but  it  is  not  shewn 
that  the  payment  was  made  on  that  account. 

Some  time  between  the  25th  and  28th  June,  BuudU* 
abandoned  the  work,  leaving  the  building  unfinished,  and 
Mrs.  Edwards,  in  order  to  protect  her  property,  went  on 
and  completed  it.  The  total  amount  expended  by  her  upon 
the  building,  including  what  was  paid  by  her  to  Bundle  and 
others  for  work  done  and  materials  supplied  by  him,  wa.^ 
$4,473.80,  being  $848  80  in  excess  of  the  contract-price. 

The  first  not'ce  Mrs.  Edwards  received-of  the  plaintiffs' 
claim  was  a  verbal  notice  given  by  them  on  or  about  the 
25th  June,  and  at  that  time 'they  informed  her  that  they 
had  received  only  the  $450  which  she  had  directly  paid 
them.  She  then  told  them  to  bring  Bundle  to  her  to  settle 
the  matter.  Later,  Bundle  came  alone  to  her,  and  shewed 
her  the  plaintiffs'  two  receipt.^  for  $450  each,  whereupon 
she  paid  him  the  $279.  On  the  28th  June,  the  plaintiffs' 
solicitor  notified  her  by  letter  of  the  plaintiffs'  claim  fo/ 
$730.  This  fhe  may  not  have  received  until  some  days 
after  its  date. 

Up  to  the  time  Bundle  abandoned  the  work,  the  total 
amount  paid  by  Mrs.  Edwards  on  account  of  the  building 
was  $2,487.50,  made  up  as  follows: — 

To  Bundle  $758.50  and  $279.00 $1,037  50 

To  the  plaint'ffs 450  00 

To  Peter  McLaren,  a  lumber  dealer 1,000  00 
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She  afterwards  paid  $202'.08  for  wages  for  work  donQ  hy 
Rundle  on  the  building  before  he  abandoned  it.  The  pay- 
ment of  $1,000  to  McLaren  was  made  in  pursuance  of  an 
arrangement  between  him  and  Rundle.  McLaren  had  re- 
fused to  deliver  any  more  lumber  for  the  building  without 
security.  It  was  then  agreed  that  Mrs.  Edwards  should 
advance  McLaren  the  $1,000  for  the  purpose,  and  she  did 
so  in  order  to  prevent  delay  in  completion.  Up  to  the  time 
Rundle  abandoned  the  work,  McLaren  had  supplied  lumber 
to  the  amount  of  $618.79.  Subsequent  deliveries  made  by 
him  amounted  to  $410.17. 

The  agreement  between  Mrs.  Edwards  and  Rundle  con- 
sists merely  of  a  bare  agreement  on  the  part  of  the  latter 
to  erect  the  building  according  to  certain  plans  and  speci- 
fications, for  the  contract-price.  It  is  silent  as  to  the  tern>.-* 
of  the  payment  of  the  price;  and  it  must,  therefore,  be  as- 
sumed that,  under  its  terms,  Mrs.  Edwards  was  not  liabb? 
for  the  payment  of  any  portion  of  the  price  until  the  com- 
pletion of  the  work.  She  states  that  her  misunderstanding 
was  that  she  was  going  to  hold  back  10  per  cent,  of  the  con- 
tract-price until  the  final  settlement,  but  she  does  not  state 
that  such  was  a  term  of  their  verbal  agreement. 

In  Travis  v.  Breckenridge-Lund  Lumber  and  Coal  Co  , 
a  meagre  report  of  which  appears  in  43  S.  C.  R.  59,  I  have 
obta'ned  copies  of  the  reasons  for  judgment  of  the  several 
Judges  of  that  Court,  and  I  find  that  Anglin,  J.,  holds  that 
payments  made  by  the  owner  to  the  contractor,  after  the- 
lien-holders'  claim  has  attached,  of  moneys  not  due  accord- 
ing to  the  terms  of  the  contract,  should  not  be  protected  as 
payments  bona  fide  without  notice.  The  payment  of  the 
$758.50  to  Rundle,  therefore,  was  not  a  bona  fide  payment 
as  against  the  plaintiffs,  nor  would  the  further  payment  of 
$279  be  such,  were  it  not  for  the  fact  that  the  latter  was 
the  direct  result  of  misrepresentations  made  by  both  the 
plaintiffs  and  Rundle  to  Mrs.  Edwards;  and  I  think  it  would 
be  manifestly  inequitable  that  the  plaintiffs  should  not  br? 
held  responsible  therefor. 

I  have  shewn  that  the  amount  paid  by  Mrs.  Edwards  on 
account  of  the  building  was  $848.80  in  excess  of  the  cor- 
tract-price;  and,  therefore,  as  between  her  and  Rundle, 
there  never  was  and  never  can  be  anything  due  to  him. 
As  between  her  and  the  plaintiffp,  however,  I  must  hold 
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that  she  is  not  entitled  to  set  up  against  them  the  payment 
of  $758.50  to  Bundle^  hut  that  is  less  than  the  excess  paid 
by  her  over  the  contract-price.  The  only  other  payment 
as  to  which  I  think  there  can  be  any  doubt  was  the  advance 
made  by  her  to  McLaren  on  account  of  lumber.  I  think, 
however,  that  Mrs.  Edwards  should  be  protected  as  to  this. 
It  is  evident  that  the  work  on  the  building  would  have 
stopped  if  she  had  not  made  it.  He  was  entitled  to  a  lien 
for  the  lumber  already  delivered,  and  would  have  been  en- 
titled to  a  lien  for  that,  as  well  as  for  the  future  deliveries, 
and  the  total  deliveries  were  in  excess  of  thei  advance.  In 
the  case  referred  to,  it  was  held  that  the  owner  was  en- 
titled to  prefer  one  lien-holder  over  others.  Mrs.  Edwards 
may  be  absolved  from  the  charge  of  preferring  other  lien- 
holders  as  against  the  plaintiffs,  as  they  by  th'cir  conduct 
led  her  to  believe  that  they  had  been  paid  nearly  the  full 
amount  of  their  contract-price. 

I  dismiss  the  plaintiffs*  action  with  costs*. 


ALBEBTA. 

Crawford,  Dist.Ct.J.  October  27th,  1911. 

district  court  of  macleod. 

Re   BODNEE  and   WEST   CANADIAN   COLLIERIES 
LIMITED. 

Worhmen^s  Compensation  Act  —  Arbitration  —  Evidence  — 
Foreign  Com/mission  —  Powers  of  District  Court  Judge 
Acting  as  Arbitrator, 

A  District  Court  Judge,  acting  as  arbitrator  under  the  provisions 
of  the  Workmen's  Compensation  Act,  has  no  power,  under  any  Act 
or  law  in  force  in  Alberta,  to  grant  an  order  directing  evidence  to  be 
taken  abroad,  by  commission  or  otherwise. 

Application  for  an  order  for  a  foreign  commission. 

Crawford,  Dist.CtJ.: — In  this  matter  and  in  six 
others,  wh^ch,  I  understand,  arose  out  of  the  Bellevue 
mining  dipaster,  an  application  was  made  by  the  applicant 
and  an  answer  was  made  by  the  respondents,  under  the 
provisions  of  the  Workmen's  Compensation  Act. 
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The  cases  were  set  down  for  hearing  by  me,  and  eame 
before  me  at  the  sittings  of  the  Court  held  at  Frank  on  the 
14th  September,  1911. 

Upon  the  eases  being  called  for  hearing,  counsel  for  the 
applicant  secured  an  adjournment,  on  the  ground  that  he 
wished  to  examine  certain  witneses  abroad  in  Austria,  and 
his  application  was  granted. 

On  the  27th  September,  counsel  for  the  applicant  ap- 
plied to  me  for  a  Chambers  summon?,  which  I  granted  as 
Judge  of  the  District  Court,  calling  upon  the  respondents 
to  attend  on  an  application  of  the  plaintiff  for  an  order  that 
a  commission  issue  for  the  examination  of  witnesses  in 
Austria,  viva  voce  or  by  interrogatories,  on  behalf  of  the 
applicant. 

Upon  the  return  of  the  summons,  there  was  read  the 
affidavit  which  is  hereto  attached. 

Counsel  for  the  respondents  thereupon  objected  to  the 
application  on  seven  different  grounds,  namely:  (a)  that  it 
was  not  in  the  interests  of  justice  that  a  commission  should 
issue  pending  the  appeal  to  the  Judicial  Committee  of  the 
Privy  Council  of  Krzus  v.  Crow's  Nest  Pass  Coal  Co.;  (b) 
that  I  had  no  jurisdiction  to  grant  the  summons,  nor  to 
make  it  returnable  before  a  Judge  in  Chambers;  (c)  that  no 
jurisdicition  exists  for  a  Judge  in  Chambers  or  an  arbi- 
trator to  make  an  order  for  a  commission  to  issue  under 
the  Workmen's  Compensation  Act;  (d)  that  it  was  not  dis- 
closed that  there  was  some  good  reason  why  the  witnesses 
could  not  be  examined  at  the  trial;  (e)  that  the  material 
does  not  disclose  that  the  examination  would  be  effectual, 
but,  on  the  contrary,  discloses  that  the  means  for  full  cross- 
examination  cannot  be  had ;  (f)  that  it  does  not  appear  from 
the  affidavits  that  the  taking  of  evidence  is  necessary  for 
the  purposes  of  justice;  (g)  that  the  affidavit  in  support  of 
the  application  is  not  definite  enough  in  detail. 

To  enable  either  of  the  parties  without  any  doubt  to 
take  an  appeal  to  the  Court  en  banc  in  this  matter  it  has 
been  suggested  by  this  Court  that  the  application  be  turned 
by  consent  into  a  submission  to  the  Court,  under  sec.  3  of 
the  2nd  schedule  of  the  above  Act,  on  the  point  of  law 
whether,  under  any  law  or  statute  in  force  in  Alberta, 
either  the  Court  or  an  arbitrator  under  the  Workmen's 
Compensation  Act  has  the  power  to  grant  an  order  d'rect>- 
ing  evidence  to  be    taken  abroad  by  commission  or  other- 


Digiti 


zed  by  Google 


224  ^fi^  WESTERN  LAW  REPORTER.  [yoL.  19 

wise.     And  counsel  for  both  parties  have  consented  to  this 
being  done.     I  shall,  therefore,  deal  with  it  accordingly. 

In  coming  to  a  finding  on  this  question  of  law,  I  deem 
it  necessary  to  consider  first  the  provisions  of  our  Judi- 
cature Act.  Rule  267  is  as  follows :  "  The  Court  or  Judge 
may,  in  any  cause  or  matter,  when  it  shall  appear  necessary 
for  the  purposes  of  justice,  make  an  order  for  the  examin* 
ation  upon  oath,  viva  voce  or  by  interrogatories  in  writing, 
before  the  Court  or  a  Judge  or  any  officer  of  the  Court  or 
any  other  person,  and  at  any  place,  of  any  witness  or  per- 
son, and  may  empower  any  party  to  any  such  cause  or 
matter  to  give  such  deposition  in  evidence  therein,  on  such 
terms,  if  any,  as  the  Court  or  Judge  may  direct.^' 

It  seems  to  me  that  the  first  question  I  have  to  determine 
is  whether  this  matter  is  a  "  cause  or  matter  "  within  that 
section.  The  interpretation  clauses  of  the  Judicature  Act 
define  "  cause ''  as  follows :  ^'  (1)  ^  Cause  *  includes  any  ac- 
tion, suit,  or  other  original  proceeding  between  a  plaintiff 
and  a  defendant."  And  defines  matter  as  "  (3)  ^  Matter ' 
includes  every  proceeding  in  a  Court  not  in  a  cause." 
Whether  or  not  this  is  an  action,  suit,  or  other  original 
proceeding  so  as  to  constitute  a  cause  is  a  question  which 
is  in  no  doubt  whatever.  It  has  been  decided  that  it  is  not 
an  action,  in  the  cases  of  Powell  v.  Maine  Colliery  Co., 
[1900]  A.  C.  366;  Sutton  v.  Great  Northern  E.  W.  Co., 
[1909]  2  K  B.  791;  and  Mountain  v.  Parr,  [1899]  1  Q.  B. 
805.  Nor  is  it  a  "  matter  '^  coming  within  that  section,  for 
these  cases,  which  are  authorities  binding  upon  me,  have 
decided  clearly  that  a  Judge,  sitting  as  an  arbitrator  under 
the  Workmen's  Compensation  Act,  is  acting  merely  as  an 
arbitrator,  and  has  none  of  the  powers  of  a  Judge  or  of  a 
Court  except  in  so  far  as  the  Act  in  question  confers  upon 
him  such  powers. 

The  only  section  which  seems  to  confer  such  a  power 
upon  the  arbitrator  is  sec.  3  of  the  2nd  schedule.  The 
latter  part  of  that  section  is  as  follows:  "And  the  Court 
shall,  for  the  purpose  of  proceedings  under  this  Act,  have 
the  same  powers  for  procuring  the  attendance  of  witnesses 
and  the  production  of  documents  as  if  the  proceedings  were 
an  action  in  the  Court.''  This  provision  contains  the  wordj^ 
"an  action  in  the  Court,"  but  it  has  been  construed  by 
Cozens-Hardy,  M.R.,  in  the  ease  of  Sutton  v.  Great  North- 
ern R.  W.  Co.,  at  tlie  bottom  of  p.  793,  to  have  only  a 
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limited  application,  namely,  the  issue  of  subpcenas  for  the 
production  of  documents  or  for  the  attendance  of  witnesses. 
He  says:  "The  most  important  provision  of  all  is  clause  4 
of  the  2nd  schedule  of  the  Act.  That  says  that  the  Arbir 
tration  Act,  1889,  shall  not  apply  to  an  arbitration  under 
that  Act.  So  that  we  are  outside  that  Act  altogether.  But 
then  it  goes  on,  after  providing  that  the  decision  of  the 
arbitrator  is  to  be  final,  but  subject  to  appeal  to  the  Court 
of  Appeal,  in  this  way — ^  and  the  Judge  of  the  County  Court 
or  the  arbitrator  appointed  by  h*m  shall,  for  the  purpose 
of  proceedings  under  this  Act,  have  the  same  powers  of 
procuring  the  attendance  of  witnesses  and  the  production 
of  documents  as  if  the  procedings  were  an  action  in  the 
County  Court ' — that  is  to  say,  issue  subpoenas  for  the  pro- 
duction of  documents  or  for  the  attendance  of  witnesses; 
but  there  is  nothing  to  be  found  such  as  one  would  expect 
to  find  if  it  were  intended  that  this  arbitrator  should  have 
the  power  of  giving  liberty  to  deliver  interrogatories  and  of 
making  an  order  requiring  the  respondents  or  the  person 
who  is  served  to  answer  these  interrogatories  under  the 
penalties  for  perjury."'  In  his  judgment,  he  also  deals  with 
the  Kules  which  correspond  with  our  Workmen's  Compen- 
pation  Rules  Xos.  27  and  68,  and  which  read  almost  identic- 
ally the  same.  In  regard  to  those  Rules,  he  declares  that 
they  cannot  extend  in  any  way  the  powers  given  by  the 
legislating  body  in  the  Act,  but  merely  provide  machinery 
for  giving  effect  to  statutory  enactments  contained  in  the 
body  of  the  Act  itself. 

A  mere  arbitrator  cannot  grant  an  order  directing  a 
commission;  see  Shaw  v.  Ronaldson,  [1892*]  1  Q.  B.  91,  and 
Ke  Macpherson  and  City  of  Toronto,  16  P.  R.  230.  The 
case  of  In  re  Mysore  West  Gold  Mining  Co.,  42  Ch.  D.  536, 
cited  by  the  counsel  in  support  of  the  application,  is  easily 
distinguishable  from  the  case  in  hand,  for  sec.  138  of  the 
Companies  Act  of  1862,  the  section  under  which  the  appli- 
pation  was  made  in  that  case,  expressly  gives  the  right  to 
apply  to  the  Court.  It  states  that  "  the  liquidators  or  any 
contributory  of  the  company  may  apply  to  the  Court;'*  and 
this  would  seem  to  make  it  a  cause  or  matter  pending  be- 
fore the  Court,  enabling  the  Court  to  grant  the  order 
directing  the  commission,  under  the  provisions  of  the  Judi- 
cature Act.  In  the  case  cited  by  counsel  in  support  of  the 
application  of  Follis  v.  Schaake  Machine  Works,  13  B.  C.  R. 
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471,  the  learned  Judge  did  not  expressly  decide  the  point, 
but  merely  expressed  an  opinion  on  it. 

On  the  strength  of  these  decisions,  I  reach  this  conclu- 
sion, that  an  arbitrator  under  the  Act  is  an  arbitrator  only 
and  cannot  be  clothed  with  any  of  the  powers  of  a  District 
Court  Judge  other  than  those  given  him  by  the  Act;  and 
that  the  legislature,  in  enacting  this  measure,  sought  to 
provide  simpler  and  less  expensive  machinery  for  the  de- 
termination of  matters  in  dispute  under  it  than  in  an 
ordinary  action;  and  that,  therefore,  the  words  of  sec.  3 
in  the  2nd  schedule  of  the  Act,  in  the  absence  of  express 
words  to  that  effect,  cannot  be  given  sucli  an  extended 
meaning  as  to  give  the  arbitrator  all  the  powers  that  a 
Judge  would  have.  Also  the  statute,  being  one  that  grants 
new  powers  and  rights,  must  be  construed  strictly. 

It  has  been  urged  by  counsel  that  the  District  Court 
Judge  has  the  power,  under  the  provisions  of  the  Act,  to 
make  the  order  directing  the  commission  to  take  evidence 
abroad,  by  reason  of  the  fact  that  in  the  Alberta  Act  the 
word  "  Court ''  is  used,  instead  of  the  words  to  be  found  in 
the  English  Act,  "A  Judge  of  the  County  Court,'*  in  sec.  2 
of  the  2nd  schedule.  I  cannot,  however,  give  effect  to  this 
contention.  The  learned  Lord  Justices  in  the  cases  cited 
above  imanimously  agree  that  the  proceedings  taken  under 
the  Act  are  arbitration  proceedings  purely,  and  not  actions, 
and  that  the  Judge  of  the  County  Court  is  a  mere  arbi- 
trator. I  do  not  think  that  the  mere  substitution  of  the 
word  "  Court  **  for  the  words  "  Judge  of  the  County  Court '' 
could  so  extend  the  powers  of  the  District  Court  Judge, 
sitting  as  a  mere  arb'trator  in  mere  arbitration  proceedings, 
as  to  clothe  him  with  any  special  powers  other  than  the 
Act  itself  confers  upon  him,  particularly  when  the  Act  pro- 
vides thj|t  an  arbitrator  appointed  by  the  Judge  of  the 
District  Court  under  the  Act  shall  have  all  the  powers  of  a 
District  Court  Judge.  It  does  not  seem  reasonable  to  sup- 
pose that  the  legislature,  when  using  the  word  "  Court,'' 
in  this  connection,  ever  intended  that  a  mere  lay  arbitrator, 
witli  no  legal  training  or  knowledge,  should  have  the  power 
to  make  an  order  directing  a  commission  to  take  evidence 
abroad,  and,  upon  the  bearing  of  the  application  for  the 
order,  to  have  the  power  to  determine  the  nice  questions  of 
law  that  often  arise  upon  such  an  application.  I  prefer  to 
follow  the  eminent  authoritv  of  Romer,  L.J.,  in  his  rc- 
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marks  on  the  words  '^according  to  the  procedure  de- 
scribed by  Rules  of  Court/'  which  in  the  English  Act  fol- 
low immediately  after  the  words  ^' Judge  of  a  County 
Court,"  and  in  our  Act  follow  immediately  after  the  word 
'*^  Court/'  in  the  2'nd  section  of  the  2nd  schedule  of  Vhe 
Act.  He  says:  "It  is  quite  clear  that,  where  the  Bules 
under  this  Act  provide  that  the  County  Court  Rules  are  to 
apply,  it  can  only  mean  that  they  are  to  apply  with  the 
necessary  modification,  having  regard  to  the  fact  that  pro- 
ceedings under  the  Act  are  proceedings  in  an  arbitration, 
and  not  in  a  Coimty  Court  action/'  I  think  the  same 
reasoning  can  be  applied  in  interpreting  the  meaning  tb.be 
put  upon  the  word  ^'  Court  ^'  used  in  this  connection,  and 
that  the  mere  use  of  the  word  "Court"  cannot  alter  the 
fact  that  the  Judge  of  the  District  Court  or  any  other  arbi- 
trator appointed  by  him  sits  merely  as  an  arbitrator,  and 
that  the  proceedings  under  the  Act  are  mere  arbitration 
proceedings. 

Upon  the  point  of  law  reserved,  I  find  that  the  District 
Court  Judge,  acting  as  an  arbitrator  under  the  provisions 
of  the  Act,  has  no  power,  under  any  Act  or  law  in  force  in 
Alberta,  to  grant  an  order  directing  evidence  to  be  taken 
abroad,  by.  commission  or  otherwise. 


TTTKOH  TEBBITOKT. 

Macaulay,  J.  October  12th,  1911. 

TRIAL. 

NIEL  V.  DAY. 
Negligence — CoUisian  of  Rafts  in  River — Evidence. 

An  action  for  damages  for  loss  suffered  by  the  plaintiff  by  reason, 
as  he  alleged,  of  the  defendant's  raft  having  been  negligently  allowed 
to  run  into  the  plain tiff^s  raft  in  a  river,  was  dismissed,  upon  the 
ground  that  the  evidence  did  not  shew  any  negligence  on  the  part  of 
the  defendant,  the  collision  being  due  to  inevitable  accident. 

Action  brought  by  Frank  S.  Niel,  a  wood  dealer, 
against  Michael  Day,  also  a  wood  dealer,  for  damages  suf- 
fered by  the  plaintiff  for  loss  of  wood,  caused  by  a  raft 
manned  by  the  defendant  and  his  workmen  colliding  with 
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a  raft  owned  by  the  plaintiff^  which  was  lawfully  and 
securely  moored  at  Klondike  City,  on  the  Yukon  river,  on 
the  6th  July,  1911,  by  reason  (as  alleged  by  the  plaintiff)  of 
the  negligent  and  unlawful  manner  in  which  the  defendant's 
raft  was  handled;  whereby,  as  the  plaintiff  alleged,  he  lost 
61  cords  of  wood  of  the  value  of  $467,  which  was  the 
amount  the  plaintiff  claimed  as  damages. 

C.  W.  C.  Tabor,  for  the  plaintiff. 
J..  P.  Smith,  for  the  defendant. 

Macaulay,  J.: — ^The  plaintiff  and  defendant  were  each 
engaged  during  the  past  summer  in  bringing  rafts  of  wood 
down  the  Yukon  river  and  landing  or  mooring  the  same  at 
Klondike  City,  where  the  wood  was  hauled  out  of  the  water, 
loaded  on  cars,  and  delivered  to  the  Yukon  Qold  Company; 
the  plaintiff  and  defendant  each  having  a  contract  with  the 
said  company  to  deliver  large  quantities  of  wood  to  the 
company. 

One  Joseph  Ham  was  employed  by  both  the  plaintiff 
and  the  defendant  to  take  the  wood  of  each  from  the  rafts 
so  landed  at  Klondike  City  and  load  the  same  on  cars  o£ 
the  Klondike  Mines  KaUway  at  or  near  the  wharf  at  Klon- 
dike City,  whence  the  wood  was  then  delivered  to  the 
Yukon  Gold  Company. 

It  was  the  custom  of  both  the  plaintiff  and  defendant, 
when  bringing  rafts  down  the  river,  first  to  moor  their 
respective  rafts  at  the  slough  on  the  Yukon  river  above 
Klondike  City,  and  then  float  them  down  from  the  slough 
to  the  landing  at  Klondike  City,  when  there  was  room  at 
the  landing  for  the  rafts  to  be  moored.  It  was  sworn  in 
the  evidence  that  at  times  there  were  as  many  as  six  rafts 
on  the  landing  in  front  of  Klondike  City  at  one  time.  On 
the  day  in  question  there  were  three  rafts  at  the  landing 
at  Klondike  City;  and  the  defendant,  with  some  workmen, 
proceeded  to  the  slough  on  the  Yukon  river  above  Klondike, 
City,  where  he  had  his  raft  moored,  and  commenced  to  float 
the  raft  down  to  the  landing  in  front  of  Klondike  City.  In 
so  doing,  the  rear  end  of  the  defendant's  raft,  which  was 
being  so  floated,  struck  the  rear  end  of  the  plaintiff's  raft, 
which  was  moored  at  Klondike  City  as  aforesaid,  and  a 
portion  of  the  plaintiff's  raft,  some  5  sections,  broke  away 
from  its  couplings  and  started  to  float  down  the  Yukon. 
The  defendant  and  some  of  his  men  followed  in  a  boat  and 
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succeeded  in  pushing  the  raft  on  the  bar  at  the  nioutli  of 
the  Klondike  river,  a  short  distance  from  the  said  landing. 
The  defendant  and  Ham  then  examined  the  condition  of 
the  raft,  and  were  both  of  opinion  that  it  was  securely 
landed  on  the.  bar.  Ham  suggested  that  some  wood  be 
piled  on  a  certain  corner  of  the  raft  to  make  it  more  secure, 
and  the  defendant  and  his  men  piled  some  seven  cords  of 
wood  on  one  corner,  to  weight  it  down,  as  they  stated,  and 
Ham  himself  further  fastened  the  raft  with  ropes. 

Ham  then  stated  that  he  would  haul  the  wood  and  de- 
liver it  on  the  cars,  and  the  defendant  said  he  would  pay 
Ham  for  any  extra  cost  of  hauling.  Ham  says  he  told  both 
the  plaintiff  and  defendant  that,  if  they  settled  the  matter 
without  going  to  the  Courts,  he  would  not  charge  anything. 

Ham  did  commence  to  haul  the  wood  from  the  bar, 
and  hauled  some  23  cords.  He  thought  the  raft  was  per- 
fectly safe,  as  the  water  appeared  to  be  lowering.  The  raft 
remained  on  the  bar  three  days,  and  then,  the  water  rising, 
It  floated  off  the  bar,  passed  the  mouth  of  the  Klondike, 
and  was  landed  on  the  beach  in  front  of  Dawson  by  one 
Louis  Bowden,  who  said  he  landed  some  26  or  28  cords; 
that  a  portion  of  a  section  of  the  raft  then  broke  away  from 
the  other  section  and  was  landed  on  the  beach  in  front  of 
Dawson  by  some  other  persons,  a  few  feet  away  from  him; 
that  some  33  cords  in  all  were  landed  (about  10  cords  of 
•1-foot  wood  and  23  cords  of  16-foot  wood);  that  his  charges 
for  landing  the  26  or  28  cords  would  not  exceed  $10,  and 
the  charges  of  the  other  men  for  landing  the  balance  of  the 
wood  could  not  exceed  $5. 

The  plaintiff,  in  his  statement  of  claim,  asks  $8  per  cord 
for  the  4-foot  wood  and  $7  per  cord  for  the  16-foot  wood, 
the  price  he  obtained  on  the  beach  at  Klondike  City. 

The  evidence  of  Bowden,  and  one  Samuel  Henry,  an- 
other wood  dealer  of  Dawson,  was  to  the  effect  that  the 
wood  landed  on  the  beach  in  front  of  Dawson  was  worth  $8 
jier  cord  for  the  4-foot  wood  and  $7  per  cord  for  the  16-foot 
wood — the  same  price  that  the  plaintiff  obtained  at  the 
landing  at  Klondike  City. 

At  the  trial  the  plaintiff  admitted  that  the  defendant 
was  entitled  to  a  credit  of  $184  for  the  23  cords  of  4-foot 
wood  that  was  hauled  from  the  bar  by  Ham  and  loaded  on 
the  cars.  Bowden,  in  his  evidence,  says  that  he  went  to 
the  plaintiff  and  told  him  lie  had  paved  his  wood  and  told 
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him  what  his  charge  would  be,  but  the  plaintiff  i^efused  to 
have  anything  to  do  with  him,  and  told  him  to  see  Day, 
who  was  responsible  for  the  wood.  Bowden  then  went  to 
Day,  but  Day  informed  him  that  he  liad  no  control  over 
the  wood;  and,  in  my  opinion,  rightfully  so  informed  him. 
At  all  events,  there  were  56  cords  of  the  61  cords  of  wood 
contained  in  the  portion  of  the  raft  which  broke  away, 
which  were  recovered,'  and  for  which  the  plaintiff  could 
have  received  the  same  price  for  which  he  is  suing,  so  that 
the  total  loss  to  the  plaintiff  was  a  loss  of  5  cords  of  wood, 
which  I  will  place  at  the  larger  figure,  or  $8  per  cord,  and 
$15,  the  cost  of  landing  the  wood  in  front  of  Dawson, 
making  a  total  of  $55,  the  actual  damage  suffered  by  the 
plaintiff,  in  case  it  is  found  that  he  is  entitled  to  damages. 

The  defendant  waited  on  the  plaintiff  and  told  him  he 
regretted  the  acc'dent,  and  offered  the  plaintiff  $100  in  full 
of  any  loss  he  might  have  suffered  in  case  the  plaintiff 
decided  not  to  bring  the  matter  up  before  the  Courts.  This 
the  plaintiff  refused  to  accept,  and  proceeded  with  this 
action. 

The  raft  in  question  which  broke  away,  and  in  fact  all 
the  rafts,  as  I  gather  from  the  evidence  of  both  the  plain- 
tiff and  defendant,  were  constructed  in  sections,  and  were 
coupled  together  with  either  chains  or  ropes.  It  was  stated 
in  the  evidence  that  the  use  of  chains  as  couplings  would 
be  the  more  secure  way  of  fastening  the  different  sections, 
but  that  1"  or  IJ^"  rope  was  generally  used  in  coupling 
the  different  sections  of  the  rafts. 

The  couplings  on  the  raft  which  broke  away  were  of 
rope.  There  was  some  evidence  introduced  to  shew  that 
the  rope  was  old  and  rotten,  and  easily  parted,  which  was 
the  cause  of  the  coupling  breaking  when  the  defendant's 
raft  collided  with  the  plaintiff's  raft  as  above  stated.  How- 
ever, the  evidence,  in  my  opinion,  shewed  that  the  couplings 
were  not  likely  to  have  broken  had  not  the  collision  taken 
place. 

Both  the  plaintiff  and  defendant  are  experienced  rafts- 
men, and  the  evidence  shews  that  the  defendant,  in  this 
instance,  was  floating  the  raft  down  the  river  in  the  usual 
way;  that  raftsmen  are  in  the  habit  of  snubbing  their  rafts 
•  by  fastening  a  rope  to  a  snubbing-post  on  the  shore  at  some 
distance  above  Klondike  City,  and  then  winding  the  rope 
around  snubbing-pins  on  the  hind  end  of  the  raft,  thus 
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gradually  lessening  the  speed  of  the  raft  and  bringing  it 
to  a  standstill  at  its  moorings. 

One  John  A.  Murphy,  who  assisted  the  defendant  in 
bringing  down  the  raft;  was  the  first  witness  called  for 
the  plaintiff.  He  says  he  was  the  man  who  went  ashore 
above  Klondike  City  in  a  boat  with  the  rope  and  fastened 
it  on  the  snubbing-post;  that  the  defendant,  Day,  was 
handling  the  rope  at  the  other  end;  and  that  Day  failed  to 
fasten  the  rope  on  the  snubbing-pins.  He  says  it  is  neces- 
sary to  act  quickly,  and  the  snubbing  must  be  done  at  a 
particular  moment;  and  from  his  evidence  I  gather  that 
he  considered  that  Day  missed  the  psychological  moment, 
and  consequently  the  rope  pad  out  before  they  were  able 
firmly  to  snub  the  raft,  and  it  floated  down  and  struck  the 
plaintiff's  raft  as  above  stated. 

Joseph  Ham,  in  his  evidence,  stated  that,  in  his  opinion, 
a  man  needed  500  feet  of  rope  to  snub  a  raft  at  Klondike 
City.  The  plaintiff,  Frank  S.  Niel,  in  his  evidence,  stated: 
*  I  have  often  made  a  snub  with  200  feet  of  rope,  and  on 
an  average  I  use  about  375  feet.'*  Murphy,  in  his  evi- 
dence as  above  given,  stated  that  when  he  went  ashore  with 
this  rope  to  fasten  it  on  the  snubbing-post  the  raft  was 
about  100  feet  from  shore. 

Niel  says,  in  his  evidence,  that,  if  a  raft  were  100  feet 
from  shore  at  the  point  mentioned  by  Murphy  in  his  evi- 
dence, "you  would  require  400  feet  of  rope.  If  75  feet 
from  shore,  you  would  require  about  350  feet  of  rope,  to 
properly  snub.''  And  he  made  the  further  statement  that,. 
in  order  to  be  safe,  one  should  have  700  feet  of  rope  on 
the  raft,  although,  in  a  previous  portion  of  his  evidence, 
he  stated  that  he  often  used  only  200  feet,  and,  on  an  aver- 
age, 375  feet  of  rope.  N"el  further,  in  his  evidence,  states 
that  he  did  not  know  how  much  wood  was  saved.  He  paid 
no  attention  to  it,  because  he  considered  Day  liable  for  the 
raft  that  broke  loose. 

The  defendant,  Day,  in  his  evidence,  says  that  the  raft 
was  about  75  feet  from  shore  when  Murphy  went  ashore 
with  the  boat  to  attach  the  rope  to  the  snubbing-post.  He 
W'S  that  the  difficulty  was  caused  by  the  fact  that  Murphy 
took  too  much  rope  in  the  boat  with  him,  and  consequently 
ilid  not  leave  a  sufficient  amount  on  the  raft  for  him  to 
snub  the  raft  securely.  He  says  he  did  not  miss  the  snub- 
!)ing-pin  with  the  rope,  but  got  the  rope  around  the  snulv 
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l)ing-pin;  but,  as  lie  had  to  pay  out  rope  to  stop  the  raft 
l^radually,  he  found  he  had  not  sufficient  rope,  and  that 
was  why  the  raft  floated  down  the  river  below  the  place 
where  he  intended  to  land  it. 

Day,  in  his  evidence,  further  says  that  he  had  350  feet 
•if  rope,  which  was  all  he  ever  used,  and  says  that  this 
amount  of  rope  was  sufficient. 

One  Fred  B.  Kennedy,  who  was  also  on  the  raft  that 
was  being  floated  down  the  river,  says:  "We  were  in  a 
r>:ood  position  to  land  the  raft  as  it  floated  down  the  river;'' 
that,  in  his  opinion,  the  raft  was  liable  to  have  struck  the 
plaintiff's  raft,  even  had  they  had  700  feet  of  rope;  and 
that  he  thought  they  had  a  sufficient  quantity  of  rope  on 
the  raft  to  have  gnubbed  it  properly;  that  it  is  not  always 
possible  to  land  a  raft  floating  down  river  at  the  exact  spot 
wliere  it  is  intended  to  land  it. 

There  is  no  evidence  before  me  to  shew  that  there  was 
any  negligence  on  the  part  of  the  defendant  or  his  workmen 
In  the  floating  down  and  attempted  snubbing  of  this  raft, 
unless  it  can  be  said  that  the  defendant  was  negligent  in 
not  having  a  sufficient  quantity  of  rope  with  which  to  snub 
the  raft.  All  the  witnesses  admit  that  you  must  act  quickly. 
Niel  says,  in  his  evidence,  that  you  should  go  closer  to  the 
shore  than  100  feet.  Murphy  thinks  they  were  100  feet 
ftway  from  shore,  but  Day  says  they  were  not  more  than 
75  feet  from  shore;  and  Day  is  corroborated  by  Kennedy  in 
this  statement. 

All  the  evidence  shews  that  the  raft  was  being  properly 
floated  down  the  river,  and  there  is  no  evidence  to  shew 
that  any  of  the  men  who  were  manning  the  raft  were  in- 
competent. The  raft  was  being  brought  down  in  the 
usual  way,  and  in  so  bringing  it  there  was  no  negligence 
per  se. 

In  my  opinion,  the  only  evidence  that  could  go  before  a 
jury  on  a  question  of  negligence  would  be  the  evidence  as 
to  whether  or  not  the  defendant  had  a  sufficient  quantity 
of  rope  on  the  raft  to  snub  it  properly.  While  Ham  was  of 
opinion  that  one  should  have  500  feet,  and  Niel  says  it  is 
necessary  to  have  700  feet,  he  still  says  himself  that  he 
usually  only  used  200  feet  of  rope,  and  on  an  average  375 
feet,  and  that,  if  a  raft  were  75  feet  from  the  shore  at  the 
point  stated,  you  would  require  300  feet  of  rope.  Day 
actually  had  350  feet  of  rope,  which  he  considered  ample, 
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and  he  is  an  experienced  raftsman,  as  well  as  Niel,  both  of 
whom  have  successfully  landed  many  rafts'  at  the  above 
point. 

The  question  for  me  to  consider  is,  did  the  defelidant 
Day  do  anything  that  a  reasonably  prudent  man,  in  th«.» 
circumstances,  would  not  have  done,  or  did  he  omit  any  pre- 
caution that  a  reasonably  prudent  man  would  have  taken? 
Judging  him  by  this  standard,  I  am  of  opinion  that  he 
was  not  guilty  of  negligence,  and  that  the  accident  was  one 
that  the  plaintiff  is  not  entitled  to  recover  damages  for  on 
the  ground  of  negligence. 

It  is  most  unfortunate  that  the  plaintiff  did  not  stop  to 
consider  the  amount  of  his  loss  before  he  brought  this 
action.  The  defendant  had  offered  him  practically  double 
the  amount  of  the  damage  he  suffered  in  case  he  woijld  not 
force  him  before  the  Courts.  This  the  plaintiff  refused  to 
accept,  and  preferred  to  test  his  rights  in  Court.  He  will, 
therefore,  be  compelled  to  suffer  the  consequences.  The 
action,  in  my  opinion,  should  be  dismissed  with  costs. 


ALBEBTA. 

September  30th,  1911. 

supreme  court  ex  banc. 

Re  BARNHOUSE  AND  EVANS. 

Liqtbor  License  Act — Cancellation  of  License  to  Sell  Intoxi- 
eating  Liquors — Premises  within  200  Yards  of  "  Building 
Occupied  Exclusively  as  a  Church"^  —  Salvation  Army 
Barracks. 

The  Salvation  Army  barracks  in  the  city  of  Edmonton  was  held, 
to  be  "  a  bailding  occupied  exclusively  as  a  church,"  within  the  mean- 
ing of  sec,  23  (a)  of  the  Liquor  License  Ordinance,  C.  O.  1808,  ch. 
89,  as  amended  by  the  Liquor  License  Amendment  Act,  1907,  sec.  9; 
and,  therefore,  a  license  for  the  sale  of  intoxicating  liquors  upon 
premises  situate  within  200  yards  of  the  barracks,  was  cancelled; 
SIMMONS,  J.,  dissenting. 

A  complaint  was  laid  by  Barnhouse  and  others,  under 
sec.  57  of  the  Liquor  License  Ordinance,  C.  0.  1898  ch.  89, 
before  a  Judge,  alleging  that  l^'cense  granted  to  the  respond- 
ents, Evans  and  others,  for  the  Waverley  Hotel,  Edmonton, 
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was  obtained  in  violation  of  sec.  23  '(a)  of  that  Ordinance, 
as  amended  by  the  Liquor  License  Amendment  Act,  1907, 
sec.  9,  in  tliat  the  license  wasi  granted  for  the  sale  of 
liquor  on  premises  for  which  a  license  has  not  hitherto  been 
granted,  being  within  200  yards  of  a  build' ng  occupied  ex- 
clusively as  a  church. 

The  hearing  of  the  complaint  was  referred  by  the  Judge 
to  the  Court  en  banc  for  hearing. 

The  case  was  heard  by  Harvey,  C.J.,  Scott,  Stuart, 
Beck,  and  Simmons,  JJ. 

C.  A.  Grant,  for  the  complainants. 
H.  H.  Parlee,  for  the  respondents. 

Beck,  J.: — The  question  for  decision  is,  whether  the 
Salvation  Army  barracks  in  Edmonton  is  "  a'  building 
occupied  exclusively  as  a  church,"  within  the  meaning  of 
sec.  57. 

It  is  made  to  appear  that  the  barracks  consists  of  one 
structure;  the  basement  is  used  for  the  furnaces;  on  the 
north  side  of  the  building  is  an  entrance  door-way,  through 
which  one  enters  a  small  hall — a  vestibule.  From  this 
vestibule  one  enters  into — ^a  witness  says — "  the  barracks," 
which  I  take  to  mean  the  main  room  of  the  building,  in 
which  are  conducted  the  meetings  held  under  the  .direction 
of  the  Army;  from  the  same  vestibule  one  enters  on  the 
right  a  part  of  "the  front  portion  of  the  building,'*  in 
which  the  Captain  and  his  wife  live;  the  downstairs  con- 
sisting of  a  kitchen  and  d'ning  room;  the  upstairs  of  two 
)',ed-rooms  and  a  parlour;  this  part  of  the  front  portion 
of  the  building  has  an  entrance  upon  Fraser  avenue,  upon 
which  also  there  is  the  only  public  entrance  to  the  barracks, 
the  entrance  from  the  vestibule,  already  mentioned,  being 
intended  for  the  use  of  the  Army  officers  only.  Sometimes 
an  assistant,  either  a  man  or  a  woman,  also  lives  wth  the 
Capta'n  and  his  wife;  otherwise  it  is  not  customary  for  any 
one  else  to  reside,  even  temporarily,  in  the  build'ng.  The 
building,  except  to  the  extent  indicated,  is  used  exclusively 
for  the  meetings  conducted  under  the  auspices  of  the  Army. 
These  meetings,  it  appears  from  the  Army's  '^  Orders  and 
Hegulations  for  Field  Officers,"  consist,  among  others,  of 
^Sunday  services,  of  wh^'ch  there  is  what  is  called  a  "  Holi- 
ness Meeting"  at  11  a.m.,  which,  while,  as  a  rule,  open  to 
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the  publiCj  is  ictended  specially  for  the  Army's  "  own 
people/^  and  consistsL  mainly  of  singing,  prayer,  the  reading 
of  a  portion  of  the  Bible,  and  an  explanatory  address 
thereon.  There  are  also  two  Sunday  evening  meetings,  of 
which  it  is  said  "  the  one  should  glide  into  the  other,  and 
the  two  meetings  should,  as  far  as  is  possible,  seem  to  be 
one/^  These  meetings  consist  mainly  of  singing,  prayer, 
and  exhortations.  Similar  services — and  they  are  called  by 
the  name  of  services  in  the  book  referred  to — are  also  held 
on  week  days.  These  services  are  not  substantially  different 
from  the  usual  services  of  various  Protestant  denominations. 
The  primary  purpose  of  Salvation  Army  barracks  is  for  the 
holding  and  conducting  of  such  services.  It  seems  to  me  to 
be  clear,  therefore,  that  the  building  in  question  is  a  build- 
ing used  as  a  church.  We  must  take  the  words  of  the  Act  in 
their  popular  sense.  The  building  may  not,  in  that  sense, 
be  a  "  church,^'  but  that  is  not  what  is  said;  what  is  said  is, 
a  building  used  as  a  "church.^'  I  think  the  building  in 
question  is  a  building  used  as  a  church. 

The  only  remaining  question  is:  is  it  a  building  used 
exclusively  as  a  church?  In  my  opinion,  it  is.  As  I  have 
said,  the  primary  purpose  of  the  barracks  is  the  holding  of 
religious  services.  The  officers  of  the  Army  who  live  in 
the  building  do  so,  as  is  stated  in  the  evidence,  because,  as 
such  officers,  it  is  their  duty  to  administer  to  the  needs  of 
the  organisation — ^to  facilitate,  to  carry  on  the  work  of  the 
Army.  Their  residence  in  the  building  is  incidental  to  the 
substantial  object  of  the  building,  and  is  a  reasonable  and 
natural  arrangement  of  convenience,  not  different  in  reason, 
intent,  and  effect  from  the  case  of  a  caretaker,  sacristan, 
pric't,  or  minister  occupying  some  small  portion  of  a  build- 
ing undoubtedly  a  church,  for  the  convenient  conduct  of  its 
services,  of  which  instances  are  not  uncommon,  and  cannot 
be,  irx  my  opinion,  reasonably  held  to  prevent  the  entire 
building  from  being  fairly  said  to  be  exclusively  used  as  a 
church. 

A  parallel  instance  is  the  case  of  a  bank  building,  of 
which  the  upper  storey  is  used  as  a  residence  for  the  man- 
ager or  other  employees  of  the  bank.  Their  occupation  is 
a  natural,  reasonable,  co^ivenient,  and  usual  incident  of  the 
direct  and  immediate  object  of  the  business  of  the  bank,  so 
as,  in  my  opinion,  to  admit  of  its  being  fairly  and  properly 
raid  Ihat  the  building  is  used  exclusively  as  a  bank. 
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In  my  opinion,  therefore,  the  complaint  is  well  founded, 
and  Bhoulld  be  given  effect  to  by  the  cancellation  of  the 
license,  with  costs  to  the  complainants. 

Harvey,  C.J,,  Scott  and  Stuart,  JJ.,  concurred. 

Simmons,  J.: — This  action  is  founded  upon  the  com-, 
plaint  of  two  members  of  the  Salvation  Army  that  a  certain 
liquor  license  granted  to  the  respondents  for  the  premises 
known  as  the  Waverley  Hotel,  in  the  city  of  Edmonton,  was 
obtained  in  violation  of  sec.  2'3  A  of  the  Liquor  License 
Ordinance  of  the  province,  the  said  premises  being  within 
200  yards  of  the  Salvation  Army  barracks,  a  building 
which,  the  complainants  contend,  is  occupied  exclusively  as 
a  church. 

The  complaint  came  before  me  in  Chambers,  and  coun- 
sel," agreed  that  it  should  be  referred  direct  to  the  Court 
en  banc,  with  leave  for  the  respondents  to  cross-examine 
the  complainants  on  their  aflSdavits,  and  also  to  give  fur- 
ther oral  evidence.  The  facts  do  not  seem  to  be  in  dispute. 
The  licensed  premises  are  within  200  yards  of  the  Salvation 
Army  barracks,  and  the  barracks  is  the  head-quarters  in 
the  city  of  the  Army  and  the  r  place  of  worship,  and  is  also 
the  residence  of  the  Captain  and  his  wife,  and  assistant, 
with  an  assembly-room  or  place  of  worship  and  kitchen  and 
dining-room,  all  on  the  same  floor  and  connected  with 
a  common  hall-way  by  doors.  Upstairs  are  the  bed-rooms 
used  by  the  Captain  and  his  wife  and  assistant. 

Now  the  words  of  the  section  which  are  to  be  inter- 
preted are  "occupied  exclusively  as  a  church/' 

I  think  the  mean'ng  to  be  given  these  words  is  the 
ordinary  every-day  meaning  which  attaches  to  them — 
namely,  a  building  occupied  exclusively  as  a  building  where 
a  religious  congregation  assemble  for  worship. 

Now,  if  I  understand  the  Salvation  Army,  it  is  an 
evangelical  assoc'ation  intended  to  reach  people  who  do 
not  go  to  church  or  who  do  not  have  any  relations  with 
congregations  who  meet  in  a  church  for  religious  worship. 

The  Army  is  organised  on  the  basis  of  voluntary  sol- 
diers, and  the  organisation  proceeds  largely  on  the  basis  of 
a  civil  army  in  the  manner  of  organisation  as  to  appoint- 
ment of  officers.  See  the  Dominion  statutes  of  1909,  ch. 
132 ;  "  Orders  and  Regulations  for  Field  Officers  "  made  an 
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exhibit.     On  p.  231  of  this  exhibit  are  set  out  the  relations 
of  the  field  officers  to  the  church. 

Now,  the  Salvation  Army  barracks,  like  the  civil  army 
baaracks,  is  the  head-quarters  of  the  staff,  their  place  of 
residence;  and,  while  it  is  admitted  that  religious  meetings 
are  held  in  the  barracks,  yet  it  is  common  knowledge  that 
a  large  proportion  of  their  religious  meetings  are  in  the 
streets  and  other  public  places.  I  am  of  the  opinion  that 
the  words  "  occupied  exclusively  as  a  church  '^  are  not  ap- 
plicable to  the  Salvation  Army  barracks;  and,  while  Mr. 
Battrick  says  that  the  barracks  or  citadel  is  his  church,  I 
think  he  did  so  for  the  purpose  of  this  application,  and 
his  statement  was  quite  inconsistent  with  common  know-^ 
ledge  of  the  Salvation  Army  organisation,  as  well  as  quite 
inconsistent  with  the  purposes  and  scheme  of  the  same,  as 
appears  from  the  statute  and  exhibits  (^*  Orders  and  Regu- 
lations for  Field  Officers ''  and  "  The  Why  and  Wherefore 
of  the  Salvation  Army  Kegulations/*) 

For  these  reasons,  I  am  of  the  opinion  that  the  com- 
plaint of  the  ^applicants  should  be  dismissed. 


ALBEBTA. 

June  17th,  1911. 
supreme  court  en  banc. 

EVANS  V.  EVANS. 

Evidence  —  Ownership  of  Horses  —  Title  —  Sale  —  Foreign 
Judgment  —  Interpleader  —  Res  Judicata  —  Pleading  — 
Amendment  —  Bill  of  Sale  —  Secondary  Evidence — Oral 
Evidence  of  Conversations  and  Declarations. 

In  an  action  for  possession  of  horses  owned  by  the  plaintiff,  as 
she  aUeged,  which  the  defendant,  her  father-in-law,  refused  to  deliver 
to  her,  and  a  counterclaim  by  the  defendant  for  certain  other  horses 
in  the  plaintiff's  possession,  the  facts  were  found  by  the  trial  Judg^e 
in  favonr  of  the  plaintiff,  and  his  findings  were  affirmed  by  the  Court 
en  banc. 

Held,  that  leave  to  amend  sought  by  the  defendant  at  the  trial 
for  the  purpose  of  pleading  that  a  certain  judgment  of  a  County  Court 
in  England,  in  interpleader,  confirmed  his  title  to  the  horses,  was 
properly  refused,  the  judgment  upon  the  interpleader  not  being  an 
adjudication  as  between  the  plaintiff  and  defendant  in  this  action 
determining  their  respective  rights  regarding  ownership  of  the  horses. 

Castrique  v.  Imrie,  L.  R.  4  H.  L.  414,  followed. 
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Held,  also,  that  the  alleged  unsigned  draft  of  a  bill  of  sale  said 
to  have  been  executed  by  the  parties  in  England,  the  original  being, 
as  stated,  in  the  hands  of  the  defendant's  solicitor  in  England,  and  no 
reasonable  explanation  of  its  non -production  being  offered,  was  prop- 
erly rejected  as  evidence. 

Held,  also,  that,  as  the  defendant  asserted  the  existence  of  a 
writing  which  contained  the  terms  of  the  alleged  sale  of  the  horses 
to  him  by  the  plaintiff,  he  could  not  give  oral  evidence  of  ccmversationa 
or  declarattons  held  or  made  before,  at,  or  after  the  time  of  the  com- 
pletion of  the  contract ;  but  this  rule  did  not  apply  to  the  plaintiff, 
who  denied  the  existence  of  any  such  document  as  the  defendant 
alleged. 

Judgment  of  Habvet,  C.J.,  affirmed. 

Appeal  by  the  defendant  from  the  judgment  of  Harvey, 
C.J.,  allowing  the  plaintiff's  claim  and  dismissing  the  de- 
fendant's counterclaim. 

The  appeal  was  heard  by  Scott,  Stuart,  Beck,  and 
Simmons,  JJ. 

E.  B.  Williams,  for  the  defendant. 
C.  A.  Grant,  for  the  plaintiff. 

The  judgment  of  the  Court  was  delivered  by 

Simmons,  J.: — The  action  arose  out  of  a  dispute  as  to 
the  ownership  of  certain  horses,  two  of  which  were  in  pos- 
session of  the  defendant,  and  the  others  in  possession  of 
the  plaintiff  at  Edmonton,  when  the  action  was  begun. 

In  or  about  March,  1907,  the  plaintiff  and  her  husband, 
a  son  of  the  defendant,  were  living  in  Wales  as  subtenants 
of  the  defendant,  who  was  lessee  of  an  estate  at  Llandudno, 
Wales.  The  plaintiff  was  then  the  owner  and  in  possession 
of  certain  hackney  horses  named:  (1)  liady  Catherine 
(Kitty);  (2)  Queenie;  (3)  Dell;  and  (4)  Bessie— Queenie 
and  Dell  were  the  progeny  of  Kitty.  The  plaintiff  and  her 
husband  left  Wales  for  Canada  on  or  about  the  17th  March, 
1907,  leaving  Dell  and  Queenie  with  the  defendant,  and 
Kitty  and  Bessie  with  his  brother-in-law,  Joseph  Hughes, 
in  Wales. 

The  defendant  came  to  Canada  in  1909,  bringing  with 
him  Kitty,  Dell,  and  Queenie.  In  the  meantime,  apparently 
with  the  plaintiff's  consent,  Bessie  and  two  foals  of  Kitty 
had  been  sold  in  Wales  by  the  defendant. 

In  the  interval  between  the  time  of  the  plaintiff  coming 
to  Canada  and  defendant  coming  to  Canada,  the  plaintiff  . 
sent  the  defendant  money  in  considerable  amounts,  which 
the  plaintiff  says  was  for  keep  and  care  of  the  horses  and 


Digiti 


zed  by  Google 


1911]  EVANS  V.  EVANS,  239 

for  transportation  expenses  bringing  them  to  Canada.  The 
defendant  paid  transportation  charges  to  St.  John,  KB., 
and  the  plaintiflE  paid  railway  transportation  on  the  horses 
from  St.  John's  to  Strathcona.  The  horses  Kitty,  Dell, 
and  Queenie,  and  Jennie  and  Betty,  two  foals  of  Kitty, 
were  taken  to  the  premises  of  the  pla'ntiff's  husband  on 
arrival  at  Strathcona,  and  kept  there.  While  there  Kitty 
had  another  foal.  Then  the  plaintiff's  husband  was  taken 
ill,  and  Kitty  was  injured  by  being  kicked,  and  Dell  was 
sent  to  the  defendant's  place  to  be  cared  for  by  the  de- 
fendanty  and  Kitty's  foal  with  him,  as  it  was  necessary  on 
account  of  Kitty's  injuries  to  separate  the  mother  from  the 
colt.  On  demand  from  the  plaintiff,  the  defendant  refused 
to  deliver  possession  of  Dell  and  the  colt  to  the  plaintiff, 
whereupon  the  plaintiff  brought  her  action.  The  defendant 
set  up  ownership,  and  counterclaimed  alleging  ownership 
in  Kitty,  Queenie,  Dell,  and  Jennie  and  Betty,  two  foals 
of  Kitty,  which  were  brought  out  with  the  other  horses 
from  Wales,  and  Kitty's  foal  born  in  Edmonton,  called 
Bobbie. 

On  the  appeal,  the  defendant  abandoned  his  claim  to  . 
Dell  and  Queenie,  so  tliat  those  in  question  now  are  Lady 
Catherine  or  Kitty,  and  her  three  progeny,  Bessie,  Jennie 
(born  in  Wales),  and  Bobbie  (born  in  Edmonton.) 

The  defendant  alleges  ownership  of  Kitty  and  Bessie 
by  virtue  of  a  sale  of  them  to  him  by  the  plaintiff  just  prior 
to  the  plaintiff's  departure  for  Canada,  which  sale,  he 
alleges,  took  place  on  the  28th  February,  1907,  and  that  he 
paid  for  them  the  sum  of  £126,  made  up  of  certain  advances 
prior  to  the  plaintiff's  departure,  and  a  £45  cheque  and  a 
three  months'  bill  for  £25,  just  at  the  time  the  plaintiff  was 
leaving  for  Canada. 

The  defendant  also  alleges  ownership  in  Kitty  by  virtue 
of  a  judgment  in  an  interpleader  action  in  the  County  Court 
of  Birkenhead,  Cheshire  county,  England,  in  which  Arthur 
Potts  was  plaintiff,  Elizabeth  Catherine  Evans  (the  present 
plaintiff)  defendant,  Edward  Evans  (the  present  defendant) 
claimant,  and  the  Sheriff  of  the  County  Court  of  Birken- 
head, respondent,  in  which  he  paid  £84  to  the  Sheriff,  which 
sum  he  afterwards  received  back,  having  succeeded  in  the 
interpleader  issue.. 

The  defendant  says  this  was  a  judgment  in  rem,  which 
is  binding  upon  this  Court. 
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At  the  trial  the  defendant  made  an  application  for  leave 
to  amend  his  statement  of  defence  by  pleading  this  judg- 
ment as  confirming  the  title  of  the  defendant  to  all  of  the 
horses  in  question,  except  Dell  and  Queenie.  This  appll- 
,  cation  was  refused  by  the  trial  Judge,  and,  in  my  opinion, 
rightly  so.  It  was  not  an  adjudication  as  between  the 
plaintiff  and  defendant  in  this  action,  determining  in  any 
way  their  respective  rights  as  between  themselves  regard- 
ing the  right  of  ownership  in  these  horses:  Castrique  v. 
Imrie,  L.  R.  4  H.  L.  414. 

Now,  as  to  the  question  whether  the  defendant,  as 
alleged,  actually  purchased  Kitty  and  Bessie  from  the  plain- 
tiff, a  question  of  law  arises  as  to  the  admissibility  of  cer- 
tain ev'dence  which  the  defendant  wished  to  tender  as  evi- 
dence of  the  sale,  and  which  was  refused  at  the  trial.  The 
action  was  commenced  in  February,  1910,  and  came  to  trial 
in  December  of  the  same  year.  In  or  about  April,  1910, 
a  commission  issued  on  behalf  of  the  defendant  to  take  evi- 
dence in  England.  This  commission  was  never  executed, 
and  no  reason  is  given  by  the  defendant  for  its  non-execu- 
tion. 

The  defendant  says  the  sale  was  incorporated  in  a  writ- 
ten document  called  a  bill  of  sale,  executed  by  the  plaintiff 
in  presence  of  witnesses.  The  plaintiff  denies  having  exe- 
cuted such  a  document,  but  admits  that  she  signed  a  paper 
in  blank.  The  plaintiffs  says  that  a  piece  of  paper  was 
giver  her  the  mornmg  she  came  away,  ^^  and  he  ^'  (the  de- 
fendant) "  asked  me  to  sign  my  name  to  it  in  case  he  wanted 
it  for  the  farm,  to  shew  that  I  was  a  tenant  for  the  farm." 
W.  I?.  Evans,  another  Fon  of  the  defendant,  says  he  made  a 
draft  of  the  bill  of  sale,  and  that  the  original  was  a  true 
copy  of  the  draft,  and  was  executed  in  his  presence,  and  the 
defendant  offered  in  evidence  the  draft,  which  was  refused 
by  the  trial  Judge,  and  I  think  properly  so,  although  at  the 
request  of  the  Court  the  draft  was  produced  and  examined 
by  the  members  of  the  Court,  on  the  ground  that,  as  it  was 
offered  in  evidence,  the  Court  was  quite  within  its  right  to 
examine  the  draft  when  considering  the  question  of  its  ad- 
missibility. Now,  the  defendant  says  the  original  is  in  the 
hands  of  his  solicitor  in  England,  and  he  offers  no  reason- 
able explanation  for  its  non-production. 

Now,  if  the  evidence  of  the  defendant  and  his  son  W. 
R.  Evans,  a  witness  on  his  behalf,  is  of  any  value,  it  surely 
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amounts  to  this,  that  the  alleged  contract  of  sale  was  re- 
duced into  writing  by  the  parties  to  it  and  executed  by 
the  plaintiff.  While  it  is  true  that  parol  evidence  may  be 
admitted,  not  to  vary  a  written  document,  but  to  shew 
under  what  surrounding  circumstances  it  was  executed,  as, 
for  instance,  that  it  was  delivered  in  escrow,  or  as  evidence 
of  a  condition  subject  to  which  the  written  agreement  was 
entered  into,  and  subject  to  which  the  performance  of  the 
written  agreement  is  to  depend,  or  evidence  of  fraud  or 
failure  of  consideration,  yet  the  defendant  does  not  attempt 
to  bring  himself  within  any  of  these  exceptions;  and,  it 
seems  to  me,  according  to  the  inflexible  rule  of  evidence, 
that,  when  parties  have  deliberately  put  their  mutual 
engagements  into  writing  in  language  which  imports 
a  legal  obligation,  or,  in  other  words,  a  complete 
contract,  it  is  only  reasonable  to  presume  that  they 
have  introduced  into  the  written  instrument  every 
material  term  and  circumstance;  consequently  all  parol 
evidence  of  conversation  held  between  the  parties  or 
of  declarations  made  by  either  of  them,  whether  be- 
fore, at,  or  after  the  time  of  completion  of  the  contract, 
will  be  rejected:  Taylor  on  Evidence,  sec.  1132.  This  is 
the  rule  which  must  be  applied  to  the  defendant,  for  the 
reasons  above  set  forth;  but  it  does  not  necessarily  apply 
to  the  plaintiff,  in  so  far  as  the  plaintiff's  evidence  refers 
to  what  took  place  when  the  alleged  sale  was  made.  The 
plaintiff  denies  the  existence  of  any  such  written  document 
as  the  defendant  alleges  (see  Taylor  on  Evidence,  vol.  3, 
sec.  1135  et  seq.);  and  it  is  quite  competent  for  her  to  give 
parol  evidence  of  what  took  place  at  that  particular  time. 
I  would,  therefore,  dismiss  the  appeal  with  costs. 


yoL.  XIX.  W.L.R.  NO.  3 — 16a. 
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BSIUSH   COLUMBIA. 

Gregory,  J.  August  31st,  1911. 

TRIAL. 

BRITISH  CANADIAN  SECURITIES  LIMITED  v.  CITY 
OF  VICTORIA. 

Nuisance —  Public  Convenience —  City  Corporation — Action 
to  Restrain  from  Building  —  Offefisive  Odours  —  Access 
to  Proposed  Bu/ilding  —  Absence  of  Special  or  Substantial 
Injury  —  Parties  —  Attorney-General  —  Application  to 
Add, 

The  plaintiffs  sought  to  restrain  the  defendants,  a  city  corpora- 
tion, from  proceeding  with  the  erection  of  a  public  urinal  and  water- 
closet  in  a  part  of  the  city  alleged  to  be  a  public  highway,  alleging 
that  the  structure  when  completed  would  be  a  public  nuisance,  and 
that  they  (the  plaintiffs)  would  sustain  a  substantial  injury  beyond 
that  suffered  by  the  rest  of  the  public,  they  being  the  owners  of  land 
adjoining  the  lot  or  highway  upon  which  the  defendants  were  build- 
ing. The  plaintiffs  stated  that  they  intended  to  erect  an  office  build- 
ing on  their  land,  and  gave  evidence  to  shew  that  the  odours  from  the 
defendants'  structure  would  be  offensive  and  the  approach  to  the 
plaintiffs'  proposed  building  obstructed : — 

Held,  upon  the  evidence,  assuming  that  the  lot  upon  which  the 
defendants  were  building  was  a  highway,  that  access  to  it  from  the 
plaintiffs'  proposed  building  would  be  impracticable,  without  changes 
in  the  grade  of  streets,  which  it  could  not  be  assumed  would  be  made. 

Held,  also,  that  a  urinal  yor  water-closet  is  not  of  necessity  a 
nuisance;  and  it  could  not  be  said  in  advance  that  the  defendants' 
structure  would  he  a  nuisance,  and  certainly  not  to  the  owners  or 
tenants  of  a  building  which  might  never  be  erected. 

Held,  therefore,  that  the  plaintiffs,  not  having  sustained  any 
special  or  substantial  injury,  could  not  maintain  the  action  at  the 
present  time  and  in  its  present  form. 

Held,  also,  that  the  plaintiffs'  application  to  add  the  Attorney- 
General  as  a  party  was  made  too  late ;  and  that  he  should  not  be  made 
a  party  without  his  consent,  unless  it  was  manifest  that  the  public 
interest  must  otherwise  suffer. 

The  application  was  refused  and  the  action  dismissed,  without 
prejudice  to  any  future  proceedings  in  the  event  of  a  nuisance  being 
subsequently  created. 

Action  for  (1)  a  declaration  that  lot  1,  block  70,  in  the 
city  of  Victoria,  as  shewn  upon  a  plan  deposited  in  the 
land  registry  office  and  there  numbered  219,  was  part  of  the 
common  and  public  highway;  (2)  an  injunction  restraining 
the  defendants  from  continuing  the  construction  of  a  public 
convenience  on  the  said  lot  1;  (3)  an  order  directing  the 
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defendants  to  restore  the  said  lot  to  its  condition  prior  to 
the  commencement  of  the  defendants'  works  now  being 
proceeded  with. 

M.  B.  Jackson,  for  the  plaintiffs. 
McDiarmid,  for  the  defendants. 

Gregory,  J. : — This  is  a  quia  timet  action.  The  plain- 
tiffs allege  that  the  convenience,  when  completed,  will  be 
a  public  nu'sance,  and  that  they  will  sustain  a  substantial 
injury  beyond  that  suffered  by  the  rest  of  the  public;  they, 
therefore,  sue  on  their  own  account  without  making  the 
Attorney-General  a  party  plaintiff.  They  have  also  waited 
until  the  defendants  have,  to  use  the  language  of  the  state- 
ment of  claim,  "  made  a  great  excavation  in  the  said  lands, 
over  40  feet  in  width  and  80  feet  in  length  and  to  a  depth 
of  over  10  feet,  and  have  built  concrete  walls  in  such  ex- 
cavat'on  and  are  proceeding  with  building.''  They  have 
in  fact  waited  until  the  defendants  have  expended  a  very 
large  sum  of  public  moneys  before  launching  this  action. 

The  plaintiffs  are  the  owners  of  the  lands  adjoining  the 
said  lot  1  on  its  westerly  boundary,  and  allege  that  they 
have  made  arrangements  for  the  erection  of  an  office  build- 
ing thereon,  the  easterly  side  wall  of  which  will  come  right 
up  to  the  defendants'  westerly  boundary.  The  evidence 
does  not  disclose  any  arrangements  made  for  the  erection 
of  this  building  by  the  plaintiffs,  nor  does  it  shew  the  issuing 
of  any  permit  by  the  defendant  corporation  for  its  erection. 
One  witness  testified  that  a  contract  had  been  let;  the  con- 
tract, however,  was  not  produced ;  and  it  subsequently  tran- 
spired that  the  plaintiffs  were  not  parties  to  it  in  any  case, 
and  that  it  was  not  executed  by  all  the  parties  to  it.  The 
building  was  apparently  to  be  erected  by  the  Dominion 
Trust  Company,  of  which  the  plaintiffs  are  a  subsidiary 
company,  but  no  information  is  given  as  to  the  relations  be- 
tween the  two  companies.  Apparently  the  plaintiffs  were 
to  own  the  land  and  the  trust  company  the  building.  Dur- 
ing the  progress  of  the  trial,  excavation  work  was  com- 
menced, presumably  under  the  unexecuted  contract  with 
third  parties. 

The  evidence  as  to  nuisance  or  special  injury  was  con- 
fined to  the  effect  of  the  defendants'  comfort  station  on 
this  hypothetical  building  by  reason  of  the  disagreeable 
odours  coming  from  the  station,  and  the  obstruction  which 
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the  railed-off  stair-cases  of  the  station  would  offer  to  per- 
sons peeking  entrance  to  the  building  via  the  defendants' 
property,  which,  the  plaintiffs  contend,  is  a  part  of  Govern- 
ment street  and  a  public  highway.  Assuming  this  con- 
tention to  be  right,  the  plaintiffs  would,  of  courj^e,  have 
the  right  of  free  access  to  it  from  their  property;  but,  once 
upon  it,  they  would  have  no  greater  rights  than  any  other 
member  of  the  public. 

This  right  of  access,  without  the  building,  is  an  empty 
right,  for  the  plaintiffs'  property  is  a  rocky  part  of  the 
harbour  shore,  so  far  below  the  level  of  the  defendants'  lot 
as  to  be  available  only  to  an  acrobat;  the  access  from  the 
proposed  building  would,  according  to  the  plans  produced, 
be  almost  equally  impossible,  as  any  one  coming  out  of  the 
building  would  have  to  jump  down  to  the  level  of  Govern- 
ment street,  unless,  as  the  plaintiffs  appear  to  assume,  the 
defendants  would,  for  the  convenience  of  the  owners  of 
the  building,  permit  them  to  erect  steps  projecting  out 
into  the  so-called  highway,  or  else,  by  reason  of  the  slope 
of  Government  street,  raise  its  grade  in  front  of  the  plain- 
tiffs' property  from  about  one  foot  at  the  northern  end  of 
the  building  to  five  or  six  at  the  southern  end.  This  is 
a  permission  which  I  cannot  assume  that  the  defendants 
would  grant. 

Lot  1  was  originally,  like  the  defendants'  property, 
much  below  the  level  of  Government  street.  It  was  ac- 
quired by  the  defendants  for  the  purpose  of  widening  Gov- 
ernment street  at  this  point,  and  giving  a  better  approach 
to  it.  A  retaining  wall  wds  built  on  its  westerly  boundary, 
and  the  whole  filled  in  up  to  the  grade  of  Government 
street;  the  20  easterly  feet  were  utilised  to  widen  the  road- 
way, and  a  cement  sidewalk  laid  upon  it;  the  rest  of  the 
lot  was  planted  in  grass  and  ornamental  shrubs,  and  so 
remained  until  the  building  of  the  convenience  was  com- 
menced; it  conformed  to  the  grade  of  Government  street, 
sloping  from  the  north  to  the  south,  and  was  about  one 
foot  below  the  level  of  the  Government  street  sidewalk  and 
conformed  to  the  grade  of  that  street.  The  plaintiffs  ask 
that  the  lot  be  restored  to  this  condition.  If  it  were,  it 
would  be  no  assistance  to  the  plaintiffs,  even  with  the 
proposed  building,  for  tenants  would,  as  already  stated, 
have  to  jump  out  of  the  building  (the  ground  floor  of  which 
is  naturally  level)  down  on  to  the  grass  plot,  cross  it,  and 
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then  step  up  on  to  Government  street  sidewalk.  If  the 
plaintiffs  made  their  entrances  front  on  Wharf  street,  none 
of  these  conditions  would  exist,  and  the  obstruction  they 
now  complain  of  would  be  no  obstruction  at  all.  They  can- 
not insist  on  having  the  street  grades  changed  in  order  to 
give  them  a  frontage  on  Government  street;  and,  without 
a  change  of  grades,  the  building  is  impracticable. 

I  do  not  think  it  necessary  to  refer  to  the  cases  cited 
by  the  plaintiffs.  In  every  case  the  Attorney-General  was 
either  a  party,  or  it  was  held  that  there  had  been  an  actual 
nuisance  created,  or  the  proposed  erection  would  of  neces- 
sity create  a  nuisance  under  the  conditions  then  in  exist- 
ence. It  is  impossible  to  say  that  a  urinal  or  water  closet 
must  of  necessity  be  a  nuisance :  Cotton,  L. J.,  in  Vernon  v. 
Vestry  of  St.  James  Westminster,  50  L.  J.  Ch.  81,  16  Ch. 
D.  449.  I  cannot,  in  view  of  the  evidence  of  Doctors  Jones, 
Frasor,  Bapty,  and  HalK  say  that  the  defendants'  comfort 
station  will  of  necessity  be  a  nuisance,  and  certainly  not 
to  the  owners  or  tenants  of  a  building  which  may  never  be 
erected. 

The  plaintiffs,  therefore,  not  having  sustained  any 
special  or  substantial  inju];y,  cannot  maintain  this  action 
at  the  present  time  and  in  its  present  form. 

The  application  to  add  the  Attorney-General  and  the 
Dominion  Trust  Company  was,  I  th-nk,  made  too  late;  and, 
as  the  Attorney-General  only  represents  the  public,  it  does 
not  seem  to  me  that  he  should  (if  it  can  be  done)  be  made 
a  party  without  his  consent,  unless  it  is  maniftst  that  the 
public  interest  must  otherwise  suffer.  The  application  will 
be  refused,  and  the  action  dism'ssed  with  costs,  but  without 
prejudice  to  any  future  proceedings  in  the  event  of  a 
nuisance  being  subsequently  created. 

I  express  no  opinion  on  the  question  as  to  whether  lot  1 
is  or  is  not  a  part  of  the  public  highway,  nor  upon  any  other 
matter  not  necessarily  involved  in  this  decision. 

This  case  has  been  very  freely  discussed  in  the  public 
press  since  the  trial — too  freely,  I  think — ^but  I  take  no 
notice  of  the  statements  made  that  the  plaintiffs  have 
abandoned  their  intention  of  build'ng,  and  have  actually 
sold  their  property,  though  it  was  quite  evident  to  any  one 
having  eyes,  that  the  work  started  during  the  trial  was  con- 
tinued only  for  a  few  days. 
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SASKATCHEWAN. 

McLoRG,  Dist.Ct.J.  October  7th,  1911. 

DISTRICT  COURT  OF  SASKATOON. 

REX  V.  KOOGO. 

Liquor  License  Act — Conviction  for  Third  Offence — Absence 
of  Evidence  of  Previous  Convictions — Admission  FaiHng 
Short  of  Proof — Sec.  109  of  Act — Improper  Procedure — 
Appeal  from  Conviction — Objections  Appearing  on  Face 
of  Conviction — Motion  to  Quash — Recognizance — Defect 
in — Appellant  not  Bound  in  Specific  Sum  —  Appellant 
Appearing  at  Hearing — Jurisdiction  to  Hear  Appeal  — 
Costs. 

Upon  an  appeal  from  a  magistrate's  conviction  of  the  defendant 
for  an  offence  against  the  Liquor  License  Act,  the  defendant  filed  a 
recognizance  with  two  sufficient  sureties,  and  in  proper  form,  except 
that,  by  a  clerical  error,  the  defendant  was  not  bound  in  any  specific 
sum: — 

Held,  that,  as  the  defendant  appeared  at  the  hearing,  the  object 
of  the  recognizance  was  attained ;  the  error  should  not  be  regarded  as 
fatal  to  the  appeal ;  and  there  was  jurisdiction  to  hear  it. 

The  King  v.  Joseph,  4  Can.  Crim.  Cas.  126,  and  Ex  p.  Sprague^ 
8  Can.  Crim.  Cas.  109,  123,  distinguished. 

The  King  v.  TwcAer,  10  Can.  Crim.  Cas.  217,  followed. 

Objections  appearing  on  the  face  of  the  conviction  can  be  taken 
on  appeal  from  a  summary  conviction. 

The  King  v.  Teho,  1  Terr.  L.  R.  196,  and  The  King  v.  Broot,  7 
Can.  Crim.  Cas.  216,  followed. 

And  where  the  conviction  appeared  from  the  amount  of  the 
penalty  imposed  to  be  for  a  third  offence  against  the  Liquor  License 
Act,  and  there  was  no  evidence  of  previous  convictions,  either  by 
certificate  or  admission,  the  conviction  was  quashed. 

The  admission  of  the  defendant  that  she  was  in  the  Police  Court 
on  two  previous  occasions  was  not  an  admission  of  the  previous  con- 
victions ;  and.  was  not  admissible,  if  it  were  such — for  it  was  not 
given  at  the  proper  stage  of  the  case,  under  sec.  109  of  the  Act. 

Regina  v.  Edgar,  15  O.  R.  152,  and  Rex  v.  "Surae,  8  Can.  Crim. 
Cas.  173,  applied  and  followed. 

The  conviction  was  quashed,  but  without  costs  because  of  the 
error  in  the  recognizance. 

Appeal  by  the  defendant  from  a  magistrate's  conviction 
for  an  offence  against  the  Liquor  License  Act. 

J.  P.  Frame,  for  the  appellant. 
E.  T.  Bucke,  for  the  respondent. 

McLoRG,  Dist.Ct.J.: — The  conviction  in  this  case 
adjudges  a  fine  of  $500,  and,  in  addition,  imprisonment  for 
six  months;  and  a  motion  was  made  to  quash  the  conviction, 
on  the  ground  that  there  is  no  evidence  to  support  the  two 
previous  convictions  recited  in  the  present  conviction,  and 
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without  which  the  present  conviction  is  clearly  unauth- 
orised. 

Mr.  Bucke  took  a  preliminary  objection  to  the  recog- 
nizance filed  in  support  of  the  appeal,  inasmuch  as,  by  what 
appears  to  be  a  clerical  error  in  the  recognizance,  the  ap- 
pellant is  not  bound  in  any  specific  sum.  The  section  of 
the  Code  dealing  with  it  provides  that  the  recognizance 
shall  be  according  to  form  51;  and  The  King  v.  Joseph,  4 
Can.  Crim.  Cas.  126,  was  cited  on  behalf  of  this  contention. 
That  case,  however,  was  very  diflEerent;  there  the  recog- 
nizance was  only  entered  into  by  one  surety  in  place  of  two, 
as  the  Act  provides. 

In  this  instance  the  appellant  has  literally  followed  the 
atatute,  but  the  amount  of  the  penalty  in  which  she  has 
bound  herself  is  not  specified,  and  consequently  must  be 
regarded  as  nothing:  she  however  did  enter  into  a  recog- 
nizance in  the  proper  form  and  with  two  sufficient  sureties. 

Ex  p.  Sprague,  8  Can.  Crim.  Gas.  109,  123,  was  also 
relied  upon.  That,  however,  was  a  case  where  the  word 
"  personally  *^  had  been  omitted.  That  was  held  to  be  fatal, 
and  I  can  quite  understand  it.  It  did  not  provide  for  the 
personal  appearance  of  the  appellant.  As  the  judgment 
reads  in  that  case,  "  The  appellant  was,  by  the  conviction, 
ordered  to  be  imprisoned  in  default  of  payment,  and  unless 
the  appellate  Court  had  the  defendant  personally  in  Court 
it  could  not  enforce  that  imprisonment." 

This  case  seems  to  be.  different;  the  appellant  here, 
under  the  convictioTi,  is  to  pay  both  a  money  fine  and  suffer 
imprisonment,  and  the  recognizance  provides  for  her  per- 
sonally appearing,  though,  in  the  event  of  her  not  doing  so, 
she  herself  is  bound  in  no  specific  sums :  she  must,  however, 
abide  by  the  judgment. 

The  object  of  the  recognizance  was  attained:  the  ap- 
pellant did  not  appear  on  the  hearing;  and,  that  being  so, 
I  do  not  think,  under  all  the  surrounding  circumstances,  I 
should,  give  weight  to  the  objection,  which  is,  after  all,  of 
the  most  technical  character. 

In  The  King  v.  Tucker,  10  Can.  Crim,  Cas.  217,  the 
recognizance  omitted  the  words  "try  such  appeal,'*  which 
is  certainly  a  most  fundamental  portion  of  it.  However, 
the  appellant  being  present,  the  case  was  heard.  Mr.  Bucke 
argued  that  no  objection  was  in  that  case  taken  to  the 
recognizance.  That  does  not  seem  to  me  to  make  any  dif- 
ference. 
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The  question  is,  have  I  jurisdiction  to  hear  the  appeal 
with  the  papers  in  their  present  form?  If  I  have  not,  the 
fact  that  objection  is  not  taken  will  not  help  the  appellant. 

I  am  of  opinion  that  the  objection  is  not  fatal,  and  the 
appellant  having  appeared  according  to  the.  terms  of  the  re- 
cognizance, I  have  jurisdiction  to  entertain  the  appeal. 

Following  The  King  v.  Tebo,  1  Terr.  L.  R.  196,  The 
Bang  V.  Broot,  7  Can.  Crim."  Cas.  216,  and  Paley,  8th  ed., 
p.  398,  t  decided  last  autumn,  in  Murray  v.  Harmon,  that 
objections  on  the  face  of  the  conviction  could  be  taken  on 
an  appeal  from  a  summary  conviction :  consequently  the  mo- 
tion to  quash  the  conviction  is  properly  made. 

That  being  so,  I  am  of  opinion  that  there  was  no  evi- 
dence whatever  contained  in  the  record  which  supported  the 
present  conviction.  The  section  of  the  Liquor  License  Act 
dealing  with  it  is  sec.  86,  which  provides  for  separate  pen- 
alties for  the  first,  second,  and  third  offen(?es.  Section  109 
covers  the  proceedings  where  a  prior  conviction  is  charged. 
And  sub-sec.  2  provides  for  the  prima  facie  proof  of  the 
previous  conviction  by  a  certificate  either  from  the  convict- 
ing Justice  or  the  clerk  of  the  Court.  No  such  certificates  ap- 
pear on  the  record;  and  the  only  other  evidence,  if  it  be  con- 
sidered as  such,  is  an  admission  by  the  appellant  that  she 
waa  in  the  Police  Court  on  the  15th  June  and  the  17th 
June.  This,  of  course,  falls  far  short  of  proof  of  any  con- 
viction on  these  occasions;  but,  even  were  I  to  regard  it  as 
Fuch,  the  evidence  was  not  admissible  at  that  stage  of  the 
case. 

Our  statute,  or  at  any  rate  sec.  109,  regulating  the  pro- 
ceedings, is  the  same  as  the  Ontario  statutes,  and  the  cases  ' 
of  Eegina  v.  Edgar,  15  0.  R.  152,  and  Eex  v.  Nurse,  8  Can. 
Crim.  Cas.  173,  are  in  point. 

I  am  of  opinion,  therefore,  that  the  conviction  is  bad, 
inasmuch  as  it  imposes  a  penalty  in  excess  of  what  the 
statute  provides;  and  it  must  be  quashed. 

The  usual  order  protecting  the  magistrate  will  be  made; 
and,  in  view  of  the  error  in  the  recognizance,  I  will  allow 
the  appellant  no  costs.  I  think  Mr.  Bucke  is  quite  within 
his  rights  in  taking  the  objection,  and  it  was  quite  serious 
enough  to  warrant  his  opposition  to  the  appeal.  The  con- 
viction is  quashed.  No  costs.  No  action  to  be  brought 
againpi  the  magistrate. 
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SASKATCHEWAN. 

Wetmore,  C.J.  October  19th,  1911. 

chambers. 

Be  SOLICITOE. 

Solicitor  —  Application  for  Order  for  Delivery  of  Bill  af 
Costs  —  Absence  of  Evidence  to  Shew  Termination  of 
Employment — Agreement  to  Pay  Lump  Sum — Absence^ 
of  Evidence  to  Shew  Reasonableness. 

An  application  by  a  client  for  an  order  for  the  delivery  by  a 
solicitor  employed  by  him  of  a  bill  of  his  costs,  chargeSi  and  expenses, 
in  relation  to  a  snit  for  divorce  brought  against  the  applicant  in  a 
foreign  country,  was  dismissed,  there  being  no  satisfactory  evidence 
that  the  divorce  suit  had  been  finally  determined,  and  the  solicitor 
stating  that  his  bill  would  be  delivered  when  that  suit  was  finally 
determined,  and  no  satisfactory  evidence  that  the  solicitor's  employ- 
ment had  been  terminated. 

Semble,  that  an  agreement  between  the  applicant  and  the  solici- 
tor by  which  the  solicitor  was  to  receive  a  lump  sum  for  his  services, 
which  pum  he  had  in  fact  received,  would  not,  in  the  absence  of 
evidence  to  shew  that  the  sum  was  a  reasonable  and  fair  one,  be  a 
bar  to  an  order  for  delivery  of  a  bill.  In  the  circumstances,  there 
was  no  way  in  which  the  Court  could  be  informed  as  to  the  reasonable- 
ness or  fairness  of  the  sum  until  the  bill  was  rendered  for  taxation. 

AUan  v.  Dangerfield,  18  W.  L.  R.  184,  and  cases  there  cited, 
distinguished. 

Application  by  Francis  S.  Draper  for  an  order  that  the 
solicitor  deliver  to  him  a  bill  of  his  fees,  charges,  and  dis- 
bursements against  the  applicant. 

T.  S.  McMorran,  for  the  applicant. 
P.  H.  Gordon,  for  the  solicitor. 

Wetmore^  C.J.: — Apparently  a  suit  for  divorce  was 
brought  against  Draper,  in  a  Court  in  the  State  of  Kansas^ 
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U.  S.  A.,  by  his  wife,  Jessie  Draper;  and  the  applicant  in 
this  matter  retained  the  solicitor  to  act  for  him  on  his  be- 
half as  a  solicitor.  The  material  before  me  does  not  disclose 
whether  these  proceedings  have  been  finished  or  not;  in  fact, 
in  -that  respect  the  evidence  is  entirely  of  a  hearsay  char- 
acter. From  an  aflBdavit  of  Mr.  Earle,  used  on  behalf  of 
the  applicant,  it  would  seem,  according  to  letters  received 
from  Mr.  Pantoi\,  who  was  acting  for  the  wife,  that  they 
were  concluded  as  far  back  as  March  last;  from  an  aflBdavit 
of  the  solicitor  it  would  appear,  according  to  a  letter  re- 
ceived from  the  applicant's  solicitor  in  Kansas,  that  they 
were  not  concluded,  at  any  rate  on  the  13th  July;  and  the 
solicitor,  in  his  aflSdavit,  sworn  on  the  14th  September, 
states  that  that  action  is  still  pending  in  the  Kansas  (burt. 
The  solicitor  apparently  received  from  a  loan  company 
$628.80,  for  which  he  had  to  account  to  the  applicant,  and 
he  did  so  by  forwarding  to  his  solicitor,  Mr.  Earle,  about 
the  12th  June  last,  an  account  as  follows: — 

To  amount  of  cheque  received  from  loan  company  $628  80 
Three   months^   note  to   cover  costs   till 

February  last    $100  00 

Disbursements  paid  by  me   as  solicitor's 

fees,  sheriff's  fees,  and  witness  fees. .     100  00 

Costs \ 100  00 

Deposited  with  the  Bank  of  B.  N.  A.  to 

your   credit 328  80 

$628  80  $628  80 

The  solicitor,  however,  states  that  the  applicant  gave  him 
an  order  which  is  as  follows  (addressed  to  the  solicitor) : — 
'^  Draper  v.  Draper.  In  consideration  of  you  paying  all  dis- 
bursement? (including  $100  note),  I  agree  to  pay  you  $300 
out  of  my  loan,  for  cost^  and  expenses.— Francis  Draper." 
This  order  is  not  dated,  and  I  have  no  information  as  to 
when  it  was  given.  It  will  be  seen  that  the  amount  of  this 
order  is  equal  to  the  amount  charged  in  the  account  ren- 
dered for  the  note  and  other  disbursements  and  costs. 

The  principal  objection  raised  to  an  order  going  for 
rendering  a  bill  to  be  t^xed  was,  that  the  applicant's  agree- 
ing to  pay  $300  for  the  services  raised  a  collateral  contract 
which  was  not  embraced  by  sec.  55  of  the  Legal  Profession 
Act,  B.  S.  Sask.  ch.  104;  and  Allan  v.  Dangerfield,  18  W. 
L.  R.  184,  decided  by  my  brother  Johnstone,  was  relied  upon 
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for  that  contention.  I  am  of  opinion  that  this  matter  is 
not  concluded  by  that  decision,  because  in  that  case  my 
brother  Johnstone  practically  found  that  the  charge  therein 
in  question  was  not  unreasonable.  Now,  he  had  every  oppor- 
tunity of  reaching  that  conclusion,  because  the  nature  of  the 
services  performed  by  the  plaintiff  was  presented  to  him.  In 
80  far  as  the  reasonableness  of  the  charge  was  concerned  it 
was  just  a  single  question  of  whether  $100  a  day,  under  the 
circumstances,  was  or  was  not  unreasonable.  If  the  learned 
Judge  had  found  that  it  was  an  unreasonable  charge,  it  is 
not  altogether  unlikely  that  he  would  have  reduced  the 
amount  to  a  sum  less  than  was  agreed  upon. 

In  Belcourt  v.  Grain,  22  0.  L.  R.  591,  which  was  very 
strongly  relied  uppn  by  my  brother  Johnstone,  the  trial 
Judge  found  that  the  agreement  was  fair.  And,  going  back 
to  an  earlier  authority  which  was  also  relied  upon,  namely, 
Jeffreys  v.  Evans,  14  M.  &  W.  210,  where  the  action  was 
brought  for  a  note  given  for  the  costs,  I  find  Pollock,  C.B., 
laying  down  the  following  at  p.  213:  *' The  defendant,  in- 
stead of  pleading  to  the  action,  should  have  applied  to  tax 
the  bill  and  stay  of  proceedings  on  payment  of  the  sum 
found  due  on  taxation.** 

Now,  I  cite  these  authorities  for  the  purpose  of  pointing 
out  the  fact  that,  where  a  matter  is  not  in  some  way  or 
another  ascertained,  as  it  was  by  the  finding  of  the  trial 
Judge  in  the  Ontario  case,  the  Court  will  exercise  a  super- 
vision over  the  charges  of  solicitors,  even  where  an  agree- 
ment is  made,  and  in  some  way  or  another  make  an  inquiry 
to  ascertain  whether  the  charges  are  reasonable  and  proper. 
I  do  not  assume  that,  if  it  was  discovered  that  a  person 
made  an  agreement  to  pay  a  specified  amount,  and  it  was 
not  unreasonable  or  unfair,  the  Court  would  interfere;  but, 
if  it  turned  out  that  it  was  unreasonable  or  that  advantage 
was  taken  of  the  client,  or  it  was  unfair  from  some  other 
cause  of  a  similar  nature,  the  Court  would  rectify  it. 

We  find  this  running  through  the  judgments  of  all  the 
Judges  in  Knock  v.  Owen,  35  S.  C.  R.  168.  And  I  es- 
pecially  draw  attention  to  the  remarks  of  the  Lord  Chancel- 
lor in  Tyrrell  v.  Bank  of  London,  10  H.  L.  C.  26,  44, 
quoted  by  Da  vies,  J.,  in  Knock  v.  Owen,  at  p.  174.  And 
I  draw  attention  to  the  fact  that  in  Knock  v.  Owen  the 
trial  Judge  found  that  the  amount  charged  for  the  services 
rendered  was  not  unreasonable,  and  the  judgment  of  the 
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majority  of  tlie  Court  was  bapod  upon  that  finding.  Killam, 
J.,  at  p.  180,  is  reported  as  i'oilows :  ''  For  myself  I  would 
like  to  see  the  cause  referred  back  for  taxation  of  the  costs, 
both  because  we  cannot,  in  my  opinion,  properly  determine 
the  extent  of  the  reduction  which  should  be  made,  and  because 
the  circumstances  of  this  overdiarge  appears  to  me  to  throw 
doubt  upon  tlie  whole  charge,  and  on  other  grounds.''  The 
majority  of  the  Court,  however,  rested  satisfied  witli  the 
finding  of  the  trial  Judge  in  that  respect.  No  action  has 
been  brought  in  this  case.  The  solicitor  has  simply  re- 
ceived a  sum  of  money,  which  he  has  accounted  for  by 
crediting  what  was  equivalent  to  the  $300  agreed  to  be  paid 
in  the  memorandum  of  agreement  which  I  have  quoted,  and 
has  paid  the  balance  into  the  bank.  I  see  no  way  whatever 
by  which  the  applicant  or  the  Court  can  be  informed  as  to 
the  reasonableness  of  the  charge  or  as  to  its  fairness  until 
the  bill  is  rendered  for  taxation. 

Nevertheless,  I  am  of  opinion  that  I  am  not  in  a  position 
to  make  the  order  applied  for,  for  this  reason.  The  solicitor 
in  his  affidavit  states  that,  as  soon  as  the  case  of  Draper  v. 
Draper  is  finally  determined  in  the  Court  at  Kansas,  he  will 
have  a  bill  of  costs  and  disbursements  prepared  and  delivered 
to  the  applicant  in  the  usual  way.  Now  I  should  judge  that 
the  order  for  $300  to  be  retained  was  to  cover  costs,  etc.,  not 
only  incurred  up  to  the  time  that  the  order  was  given,  but 
subsequently  incurred.  I  am  in  this  difficulty,  that  there  is 
no  satisfactory  testimony  that  this  case  has  been  determined 
at  all.  The  letters  from  Mr.  Panton  and  from  the  solici- 
tor in  Kansas  prove  nothing.  Mr.  Earle's  belief  that  the 
suit  is  determined  also  affects  nothing,  especially  in  the 
teeth  of  the  solicitor's  positive  statement  that  it  is  not  deter- 
ynined.  Mr.  Earle.  however,  swears  practically  that  the 
solicitor  is  not  now  the  solicitor  for  the  applicant.  That 
is  all  hearsay.  He  can  know  nothing  more  about  it,  except 
what  Draper  has  told  him ;  and,  if  the  relationship  of  client 
and  solicitor  no  longer  exists  between  Draper  and  the  soli- 
citor, let  Draper  prove  it.  He  can  make  an  aflSdavit,  I 
presume. 

I  am,  therefore,  of  opinion  that,  under  the  facts  pre- 
sented in  this  case,  I  am  not  in  a  position  to  make  the  order 
applied  for;  and  this  application  will  be  dismissed  with 
costs. 
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SASKATCHEWAN. 
Wbtmore^  C.J.  October  26th,  1911. 

TRIAL. 

BEITISH  AMEBICAN  INVESTMENT  CO.  v.  FLAWSE. 

Foreign  Judgment — Action  Brought  in  SasJcatchewan  on 
Judgment  Recovered  in  Manitoba  —  Jurisdiction  of 
Manitoba  Court  —  Defendant  Served  with  Process  in 
Saskatchewan  and  not  Submitting  to  Jurisdiction  — 
Alternative  Claim  upon  Promissory  Notes  Sued  on  in 
Original  Action — Right  to  Recover — Evidence — Costs, 

In  an  action  brought  in  the  Court  of  King's  Bench  in  Manitoba, 
the  plaintiffs  recovered  judgment  for  the  amount  of  three  promissory 
notes.  The  action  in  which  that  judgment  was  recovered  was  begun 
by  a  statement  of  claim  filed  and  served  upon  the  defendant  in 
Saskatchewan.  The  defendant  did  not  appear  nor  otherwise 
submit  himself  to  the  jurisdiction  of  the  Manitoba  Court,  and  judg- 
ment was  entered  against  him  for  default  of  appearance.  The  notes 
were  made  in  Manitoba  and  payable  at  a  place  in  that  province.  The 
defendant  had  formerly  resided  there.  There  was  no  evidence  that  he 
was  not  a  British  subject.  In  an  action  upon  the  judgment  so  re- 
covered, brought  in  the  Supreme  Court  of  Saskatchewan : — 

Held,  that  the  Manitoba  Court  had  no  jurisdiction  to  give  a  judg- 
ment binding  upon  the  defendant  in  Saskatchewan. 

Dakota  Lumber  Co.  v.  Rinderknecht,  2  W.  L.  R.  275,  and  Jfc- 
Cullouoh  V.   Defehr.   11   W.  L.  R.  524,    followed. 

But  held,  that  there  was  no  reason  why  the  plaintiffs  should  not 
succeed  upon  their  alternative  claim  upon  the  promissory  notes 
originally  sued  upon,  the  Manitoba  judgment  being  invalid  for  all 
purposes  in  Saskatchewan. 

And  held,  upon  the  evidence,  that  the  plaintiffs  were  entitled  to 
recover  upon  the  notes. 

Distribution  of  costs  according  to  the  two  events. 

This  action  was  brought:  (1)  on  a  judgment  recovered 
by  the  plaintiffs  against  the  defendant  on  or  about  the  16th 
August,  1910,  in  the  Court  of  King's  Bench  for  the  pro- 
vince of  Manitoba,  for  $1,403.96;  (2)  in  the  alternative, 
on  three  several  promissory  notes  for  $424.20  each,  dated  the 
3rd  August,  1909,  and  respectively  payable  on  the  1st  days 
of  November  and  December,  1909,  and  January,  1910; 
(3)  in  the  alternative,  for  money  lent  by  the  plaintiffs  to 
the  defendant  on  or  about  the  3rd  Au^^ust,  1909;  (4)  in  the 
alternative,  for  money  paid  at  the  same  date  by  the  plain- 
tiffs for  the  use  of  the  defendant. 

J.  A.  Allan  and  D.  Mundell,  for  the  plaintiffs. 
E.  L.  Elwood,  for  the  defendant. 
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Wetmorb,  C.J.:— The  facts  of  the  case,  so  far  as  the 
judgment  is  concerned,  are  that  the  plaintiff,  on  the  16th 
August,  1910,  recovered  a  judgment  in  the  Court  of  King^s 
Bench  in  Manitoba  for  $1,403.96  and  costs.  This  action 
was  brought  on  the  promissory  notes  above  set  forth.  The 
statement  of  claim,  which  is  the  only  process  served  ac- 
cording to  the  practice  of  the  Court  of  King's  Bench,  was 
served  on  the  defendant  at  Wolseley,  in  the  province  of  Sas- 
katchewan, and  such  service  was  according  to  the  practice  of 
that  Court.  The  defendant  did  not  appear  in  that  action, 
nor  in  any  way  submit  himself  to  the  jurisdiction  of  the 
Manitoba  Court,  and  judgment  went  against  him  for  default 
of  appearance. 

I  may  state,  as  it  may  be  important  in  the  event  of  this 
case  being  taken  further,  that  the  notes  upon  which  this 
action  was  brought  were  made  at  Winnipeg,  in  the  province 
of  Manitoba,  and  were  made  payable  at  the  oflBces  of  Messrs. 
Clark  and  Sweatman  in  that  city. 

The  defendant  formerly  resided  in  Manitoba,  and  a 
short  time  before  that  action  was  brought  moved  from  there 
to  Wolseley.  I,  therefore,  assume  that  he  was  a  British 
subject,  there  being  no  evidence  to  the  contrary. 

It  was  set  up  as  a  defence  that  the  Manitoba  Court  had 
no  jurisdiction  to  give  a  judgment  which  would  be  binding 
upon  the  defendant  in  this  province,  because  the  defendant 
was  served  with  process  beyond  the  jurisdiction  of  that 
Court,  and  never  in  any  way  submitted  himself  to  such 
jurisdiction.  Effect  must  be  given,  in  my  opinion,  to  that 
contention.  I  do  not  consider  it  necessary  to  elaborate  my 
judgment  upon  that  question,  because  I  am  of  opinion  that 
it  is  practically  decided  by  the  decision  of  the  Supreme 
Court  of  the  North- West  Territories  in  Dakota  Lumber  Co. 
v.  Binderknecht,  2  W.  L.  R.  275,  and  I  consider  that  decis- 
ion bending  upon  me.  That  decision  was  followed  by  a 
judgment  of  my  brother  Lamont  in  McCuUough  v.  Defehr, 
11  W.  L.  B.  524.  Consequently  the  action  of  the  plaintiffs 
as  founded  upon  the  judgment  must  fail. 

But  I  know  no  reason  why  they  should  not  succeed  in 
the  action  in  so  far  as  it  is  brought  upon  the  promissory 
notes  in  question,  if  they  can  establish  a  good  cause  of  ac- 
tion in  respect  thereto.  For,  if  the  judgment  in  the  Mani- 
toba Court  is  invalid  against  them,  so  that  it  cannot  be  en- 
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forced  in  this  province,  it  is  invalid  for  all  purposes  in  this 
province. 

All  that  remains  for  discussion  in  this  case  are  now  ques- 
tions of  fact,  and  the  facts  as  I  find  them  are  as  follow: — 

The  defendant  owned  a  property  at  Headingly,  in  Mani- 
toba, and  he  was  desirous  of  purchasing  a  hotel  property  in 
Wolseley,  in  this  province.  It  was  part  of  the  proposed  deal 
that  the  one  property  should  be  received  in  part  exchange 
for  the  other.  The  Headingly  property  was  incumbered  by  se- 
curities, mortgages,  and  other  incumbrances,  and  the  defend- 
ant had  made  an  assignment  for  the  benefit  of  his  creditors ; 
and,  in  order  to  get  it  in  a  position  so  that  he  could  effect  a 
deal,  he  was  desirous  of  obtaining  financial  aid  with  the  ob- 
ject of  clearing  those  mortgages  and  incumbrances  off.  He 
applied  to  the  plaintiffs'  manager  to  enable  him  to  get  such 
aid;  and  the  manager  endeavoured  to  assist  the  defendant, 
but  failed.  He  had  nearly  secured  the  desired  assistance, 
but  the  person  whom  he  had  in  view,  eventually  would  not 
consent.  It  was  then  proposed  that  the  plaintiffs  should  ad- 
vance the  required  funds.  I  merely  mention  this  becaure  the 
terms  upon  which  the  advance  was  made  would  seem  to  be 
very  oppressive.  No  doubt,  ample  security  was  offered  to  the 
plaintiffs  for  the  advance.  But  I  may  say  that  the  same 
security  was  offered  to  the  person  whom  the  plaintiffs'  man- 
ager approached,  and  he  almost  agreed  to  advance  the  money, 
but  finally  withdrew.  It  would  seem,  therefore,  that  in  some 
way  or  other,  I  cannot  state  why  (I  may  surmise,  but  I 
will  not  do  that),  there  was  not  from  a  financial  standpoint 
very  great  reliance — to  say  the  least — placed  in  the  defend- 
ant. The  plaintiffs  agreed  to  make  a  loan  upon  a  second 
mortgage  of  $8,500  upon  the  Headingly  property.  Messrs. 
Clark  and  Sweatman,  solicitors,  of'  Winnipeg,  were  em- 
ployed by  the  plaintiffs  and  the  defendant  to  make  the  neces- 
sary arrangements  to  procure  the  securities  and  incum- 
brances before  referred  to  on  the  Headingly  property  to  be 
removed,  and  Mr.  Clark,  a  member  of  that  firm,  himself 
made  a  temporary  loan  of  $8,500  for  the  purpose  of  enabling 
this  to  be  done.  The  plaintiffs,  out  of  the  $8,500  referred 
to,  which  was  to  be  secured  to  them  by  the  security  that  I 
have  spoken  of,  were  to  pay  $6,000  in  cash  by  Clark  and 
Sweatman,  and  the  balance,  $2,500,  was  to  be  retained  by 
them  as  a  bonus.  This  was  in  addition  to  interest  of  8  per 
cent,  per  annum  on  the  amount  of  the  loan.     That  is  the 
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oppressiveness  to  which  I  have  referred.  Nevertheless,  what 
was  done  by  the  plaintiffs  was  just  what  was  refused  to  be 
done  by  the  person  whom  the  plaintiffs'  manager  had  ap- 
proached. As  a  matter  of  fact,  however,  in  the  way  I  view 
this  question,  it  is  not  material  whether  it  is  oppressive  or 
not.  The  question  is,  did  the  defendant  assent  to  it?  Now 
it  is  perfectly  clear  to  me  that  he  did.  There  is  no  qni^tion 
about  that,  except  to  this  extent.  The  defendant  states 
that  the  $2,500  was  to  be  applied,  in  the  event  of  there  being 
any  deficiency,  to  pay  off  the  securities  and  incumbrances 
to  which  I  have  referred,  together  with  the  costs  and  ex- 
pences  incidental  thereto,  and  that  the  plaintiffs  were  to  keep 
the  balance  as  a  bonus.  The  plaintiffs'  manager  and  Mr. 
Sweatman,  through  whom  the  arrangements  with  the  credi- 
tors and  incumbrancers  of  the  defendant  were  made,  swear 
to  the  contrary,  and  testify  in  effect  that  the  whole  $2,500 
was  to  be  kept  by  the  plaintiffs  as  a  bonus,  and  that  it  was 
subsequently  arranged  that,  if  there  was  any  deficit,  the  de-- 
fendant  was  to  give  his  note  for  it;  and  the  weight  of  evi- 
dence and  the  circumstances  establish  to  my  mind  quite 
clearly  that  the  plaintiffs'  witnesses  were  correct  in  this  re- 
spect. AH  moneys  that  went  to  carry  out  this  arrangement 
and  put  the  defendant  in  a  position  to  make  the  deal  with 
respect  to  the  hotel  at  Wolseley  went  through  the  hands  of 
Mr.  Sweatman.  He  was  the  person  who  received  the 
moneys,  and  he  paid  them  over.  Only  $5,700  of  the  loan 
made  by  the  plaintiffs  came  to  the  hands  of  Sweatman;  $300 
of  it  was  paid  to  Grassie,  the  company's  manager,  to  whom 
the  defendant  was  indebted  for  a  number  of  items.  The 
correctness  of  that  pajrment  is  not  disputed  at  all.  The  re- 
sult —  without  going  step  by  step  through  the  accounts, 
which  I  think  is  unnecessary — ^is,  that  the  weight  of  evidence 
establishes  to  my  satisfaction  that  Sweatman  received  $34,- 
903.24,  and  he  paid  out  $36,175.84,  which  left  a  balance 
of  $1,272.60,  which  amount  represents  the  notes  in  ques- 
tion of  $424.20  each.  At  the  time  that  the  arrangement  was 
being  made  for  the  advance  by  the  plaintiffs,  it  was  considered 
that  it  would  be  sufficient  to  enable  Sweatman  to  carry  out 
the  proposed  removal  of  the  securities  and  charges  against 
the  Headingly  land.  As  the  matter  progressed,  however,  it 
was  considered  more  than  doubtful  by  Sweatman  and 
Grassie,  the  plaintiffs'  manager,  and  the  defendant,  whether 
it  was  sufficient,  and  a  deficit  was  anticipated.      Of  course, 
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the  amount  of  such  deficit  would  not  be  known  at  the 
time;  and  the  defendant  signed  three  notes  in  blank,  with 
instructions  to  Sweatman  to  fill  them  in  each  with  one- 
third  of  the  amount  of  the  deficit  and  make  them  payable 
to  the  plaintiffs.  The  defendant  also  agreed  to  pay  Clark 
and  Sweatman  $500  for  their  services  in  carrying  out  the 
settlement  and  adjustment  with  the  assignee  of  the  credi- 
tors and  incumbrancers;  and  that  amount  of  $500,  1  may 
say  now,  is  included  in  the  $1,272.60.  The  plaintiffs  ar- 
ranged with  Mr.  Sweatman  that  they  would  look  after  a 
deficit  of  from  $500  to  $800,  taking  the  defendant's  notes 
as  security.  Now  it  will  be  observed  that  the  deficit  was 
more  than  from  $500  to  $800,  and  it  came  about  in  this 
way.  Before  the  matter  was  closed  up,  Sweatman  had  pre- 
pared a  statement  with  respect  to  the  probable  amount  re- 
qaired  to  pay  these  securities  and  incumbrances  off,  and  of 
the  amount  that  he  would  receive.  Included  in  that  was  an 
insurance  of  $900,  and  the  defendant  represent  that  it  was 
available.  It  turned  out,  however,  that  this  had  all  been  as- 
signed to  another  person,  and  not  one  dollar  of  it  was  avail- 
able. Neither  Sweatman  nor  the  plaintiffs  nor  their  man- 
ager were  aware  of  that  until  it  came  out  when  the  arrange- 
ment was  made  with  respect  to  some  mortgages  that  Messrs. 
J.  S.  and  W.  J.  Tupper  had  control  of.  But  as  a  favour,  in 
view  of  the  position  that  Mr.  Sweatman  had  got  himself 
in  with  respect  to  that,  the  Tuppers  allowed  him  $411;  so 
that  this  amount  that  they  expected  to  receive  from  insur- 
ance, instead  of  being  $900,  was  $489  short.  That  ac- 
counted for  the  deficiency  of  over  $800.  The  notes  were  then 
drawn,  after  crediting,  of  course,  only  this  $411  received 
from  insurance,  as  stated.  They  were  drawn  in  favour  of 
the  plaintiffs,  and  it  is  urged  that  those  notes  ought  not  to 
be  drawn  in  favour  of  the  plaintiffs:  first,  because  they  in- 
cluded the  $500  payable  to  Clark  and  Sweatman;  and,  sec- 
ond, because  the  amount  of  the  notes  given  to  them  exceeded 
$800.  Now,  I  have  not  the  slightest  doubt  that,  if  it  were 
not  for  this  shortgage  in  the  insurance,  the  $500  agreed  to 
be  paid  to  Clark  and  Sweatman  would  have  been  an  expense 
and  to  be  included  in  a  deficit  which  by  the  arrangement 
between  Sweatman  and  the  defendant  was  intended  to  be 
covered  by  these  notes  signed  in  blank,  and  which  was  con- 
templated as  within  the  $800  deficit  which  the  plaintiffs 
were  willing  and  arranged  to  assume.     I  am,  therefore,  in- 
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clined  to  think  that  the  amount  inserted  in  these  notes  was 
the  proper  amount;  but,  to  set  this  matter  at  rest,  I  find  in 
the  evidence  that,  after  the  notes  were  so  drawn  and  made 
payable  to  the  plaintiffs,  the  fact  was  stated  to  the  defendant, 
and  he  assented  to  it.  There  is  one  feature  in  the  case,  how- 
ever, that  I  must  draw  attention  to,  and  that  is  that,  just 
prior  to  this  money  being  advanced  by  the  plaintiffs,  the  de- 
fendant brought  down  an  agreement  between  him  and  some 
persons  at  Wolseley,  which  set  out  the  arrangement  between 
them  and  the  defendant  under  which  the  proposed  sale  and 
exchange  of  the  two  properties  were  to  be  effected.  And 
I  may  say  that  the  mortgage  that  was  given  to  the  plain- 
tiffs for  the  $8,500  was  a  mortgage  effected  by  the  Wolseley 
people  upon  the  Headingly  land.  (It  was  a  second  mort- 
gage, however.  I  merely  mention  that  by  the  way.)  Be- 
fore this,  however,  the  defendant  had  come  to  the  plaintiffs 
with  another  agreement,  of  a  prior  date,  made  between 
persons  at  Wolseley  who  professed  to  be  interested  in:  the 
Wolseley  hotel  and  himself,  setting  forth  the  terms  upon 
which  the  proposed  exchange  and  purchase  were  to  be  made. 
(The  Wolseley  gentlemen  who  were  parties  to  the  first  agree- 
ment were  not  all  of  them  parties  to  the  second.)  That 
arrangement,  however,  did  not  go  through.  Th^  plaintiffs 
did  not  make  any  arrangement  on  the  basis  of  it.  The  de- 
fendant at  the  trial  stated  that  the  notes  were  left  with  Mr. 
Sweatman,  signed  in  blank,  with  a  view  of  carrying  out 
what  was  contemplated  to  be  carried  out  between  him  and 
the  plaintiffs  when  the  first  arrangement  was  brought  down ; 
and,  that  arrangement  having  dropped,  that  the  objects  with 
which  the  notes  were  signed  in  blank  were  dropped  also. 
Now,  if  that  is  correct,  I  think  there  would  be  no  question 
that  these  notes  were  improperly  filled  in;  but  Mr.  Sweat- 
man  and  Mr.  Grassie  distinctly  contradict  the  defendant  in 
this  respect;  and,  again,  I  am  of  opinion  that  the  weight  of 
evidence  and  the  circumstances  are  altogether  in  favour  of 
what  was  represented  by  these  two  last-mentioned  gentle- 
men. 

I  may  say  that  I  did  not  feel  that  I  could  put  very  much 
confidence  in  the  testimony  of  Mr.  Flawse  all  through.  There 
were  inconsistencies  and  inaccuracies  appearing  through  it 
that  made  me  feel  very  doubtful  with  respect  to  the  reliance 
which  I  could  put  upon  his  testimony.  There  is  a  circum- 
stance, outside  of  what  I  have  just  stated,  that  also  influ- 
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ences  me.  When  the  defendant  was  sued  in  the  Court  of 
King's  Bench  of  Mahitoha^  he  never  appeared.  Under  the 
judgment  in  question  the  plaintiffs  also  garnished  certain 
debts,  amounting  to  $990;  and,  to  make  the  matter  more 
accentuated,  debts  which  he  said  were  due  to  his  wife;  and 
the  defendant  never  made  an  application  to  set  the  judg- 
ment aside.  It  is  true  that  he  states  that  he  instructed  so- 
licitors in  Winnipeg  to  enter  an  appearance,  and  he  also 
instructed  solicitors  to  make  an  application  to  set  the  judg- 
ment aside.  Well,  if  he  did,  he  seems  to  have  been  the 
most  unfortunate  man  one  can  conceive  of,  because  no  ap- 
pearance was  entered  and  no  application  was  made  to  set 
the  judgment  aside.  It  is  difficult  for  me  to  believe  that, 
if  he  really  considered  he  had  a  defence  to  the  case  brought 
in  Manitoba  upon  those  notes,  he  should  have  allowed  a 
garnishee  process  to  go  by  which  nearly  a  $1,000  was  taken 
away  from  him  or  his  wife  (from  his  standpoint  wrongly), 
and  never  have  made  a  more  persistent  attempt  to  rectify  it. 
The  plaintiffs  will  be  entitled  to  judgment  on  these  notes 
for  the  amount  of  the  notes,  after  deducting  the  $990  ob- 
tained through  the-  garnishee  proceedings  in  Manitoba. 
There  will  be  judgment  for  the  defendant  upon  the  issue 
joined  upon  the  4th  paragraph  of  the  statement  of  defence, 
except  as  to  that  part' thereof  alleging  that  the  defendant 
was  *'  never  served  with  any  process  in  the  said  action  .  . 
.  and  had  no  notice  or  knowledge  of  the  proceedings 
therein,"  with  costs  solely  applicable  to  that  issue.  There 
will  be  judgment  for  the  plaintiffs  upon  all  the  other  issues 
joined  to  the  statement  of  defence  except  the  issue  joined 
to  the  S'nd  paragraph  thereof;  and  with  respect  to  the  last- 
mentioned  issue  there  will  be  judgment  also  for  the  plain- 
tiffs on  the  issue  joined  to  that  part  of  that  paragraph  in 
which  the  defendant  denies  that  by  the  judgment  therein 
referred  to  '^  the  plaintiffs  recovered  against  the  defendant 
the  sum  of  $1,403.91  or  any  sum."  There  will  be  judg- 
ment for  the  plaintiffs  in  respect  of  the  notes  sued  on  for 
$369.53  and  interest  thereon  at  the  rate  of  5  per  cent,  per 
annum  from  the  10th  August,  1910,  until  judgment,  with 
the  general  costs  of  the  action  except  those  above  awarded 
to  the  defendant.  There  will  also  be  judgment  for  the  plain- 
tiffs on  the  counterclaim.  The  costs  above  awarded  to  the 
plaintiffs  will  include  the  cQsts  of  the  attendance  of  their 
witnesses  at  the  trial  and  procuring  their  attendance,  and 
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also  the  costs  of  proving  the  judgment  and  proceedings  in 
the  Manitoba  Court,  because  the  defendant  quite  errone- 
ously denied  that  the  judgment  awarded  the  amount  alleged, 
and  that  he  was  served  with  process  in  that  suit.  The  am- 
ount of  the  defendant's  judgment  will  be  set  off  against  the 
amount  of  the  plaintiffs',  and  tlie  plaintiffs  will  have  ex- 
ecution for  the  balance. 


SASKATCHEWAN. 

November  11th,  1911. 

supreme  court  en  banc. 

MASSEY  HARRIS  CO.  v.  HORNING. 

Evidence — tDebtor  and  Creditor — Payments  Made  on  Ac- 
count of  Debt  —  Entries  in  Creditor's  Books  —  Receipts 
Oiven  by  Creditor's  Agent — Prima  Facie  Effect — Right 
to  Displace — Onus — Duplicate  Entries. 

In  an  action  to  recover  a  balance  alleged  to  be  due  by  the  defend- 
ant to  the  plaintiff  under  a  lien-note  agreement,  the  plaintiffs  admitted 
that  the  defendant  had  made  payments  and  was  entitled  to  credit  for 
work  done  for  them ;  and  the  only  point  in  dispute  was,  whether  cer- 
tain credits  appearing  in  the  plaintiffs'  books  should  be  allowed  to 
the  defendants  or  whether  they  weee  duplicates  of  certain  other  credits 
which  had  been  allowed : — 

Held,  that  credit  entries  in  the  books  of  the  plaintiffs,  and  re- 
ceipts given  by  the  plaintiffs'  agent  for  money  paid  to  him  by  the 
defendant,  were,  as  against  the  plaintiffs,  to  be  taken  as  admissions 
of  payments  received,  and  were  primd  facie  evidence  that  the  defend- 
ant was  entitled  to  be  credited  with  the  various  sums  represented  by 
these  entries  and  receipts;  but  it  was  open  to  the  plaintiffs  to  shew 
by  other  evidence  that  the  payments  represented  by  the  entries  and 
receipts  were  not  in  fact  made,  or  that  the  entries  were  duplicates 
of  each  other  or  of  the  receipts;  and  the  onus  was  on  the  plaintiffs  to 
shew  by  satisfactory  evidence  that  the  credits  were  duplicates. 

Gadcn  v.  Xeicfoundland  Savings  Bank,  [1899]  A.  C.  at  p.  286, 
and  Holland  v.  Manchester  and  Leeds  Banking  Co,^  25  Times  L.  R. 
386,  followed. 

And  held,  upon  the  evidence,  that  the  defendant  was  entitled  to 
credit  for  all  the  items  in  dispute ;  and,  allowing  these,  that  the  note 
had  been  overpaid;  and  the  action  should  be  dismissed. 

Judgment  of  the  District  Court  of  the  Judicial  District  of  Sas- 
katoon reversed. 

Appeal  by  the  defendant  from  the  judgment  of  the 
District  Court  of  the  Judicial  District  of  Saskatoon,  in 
favour  of  the  plaintiffs,  in  an  action  to  rcix)ver  the  amount 
alleged  to  be  due  upon  a  lien-note  agreement. 
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The  appeal  was  heard  by  Wetmore,  C.J.,  Newlands, 
Johnstone,  Lamont,  and  Brown,  J  J. 

H.  V.  Bigelow,  for  the  defendant. 
H.  Y.  McDonald,  for  the  plaintiffs. 

The  judgment  of  the  Court  was  delivered  by 

Lamont,  J.: — In  this  action  the  plaintiffs  claim  under 
a  lien-note  agreement  made  by  the  defendant  in  their 
favour  for  $105  and  interest.  On  the  23rd  February,  1905, 
the  defendant  gave  to  the  plaintiffs  two  of  these  notes  for 
$105  each,  payable  one  on  the  1st  November,  1905,  and  the 
other  on  the  Ist  November,  1906.  Both  notes  bore  inter- 
est at  8  per  cent,  until  due  and  10  per  cent,  thereafter  until 
paid.  The  plaintiffs  admit  that  the  defendant  has  at 
different  times  paid  certain  sums  of  money  on  account,  and 
is  entitled  to  be  credited  with  certain  draying  accounts, 
suflBcient  in  fact  to  satisfy  his  liability  on  one  note,  but 
they  assert  that  there  is  a  balance  of  $137.10  remaining 
due  and  unpaid  in  respect  of  the  other.  The  defendant 
contends  that  he  has  paid  siiflBcient  to  satisfy  his  liability 
in  respect  of  both  notes.  All  payments  made  to  the  plain- 
tiffs were  made  to  or  through  Thomas  H.  Williams,  their 
duly  authorised  agent  at  Davidson.  The  action. came  on 
for  hearing  before  the  acting  Judge  of  the  District  Court 
for  the  Judicial  District  of  Saskatoon,  who  gave  judgment 
m  favour  of  the  plaintiffs  for  the  full  amount  of  their  claim. 
Prom  that  judgment  the  defendant  now  appeals.  The  only 
point  in  dispute  is,  whether  certain  credits  appearing  in 
the  books  of  the  company  should  be  allowed  to  the  defend- 
ant, or  whether  they  are  duplicates  of  certain  other  credits 
allowed  by  the  plaintiffs. 

The  plaintiffs'  contentions  are: — 

(1)  That  a  credit  of  $13.75  under  date  of  the  30th  De- 
cember, 1905,  and  a  credit  of  $36.25  under  date  of  the 
12th  February,  1906,  are  the  same  payment  as  a  credit  item 
of  $50  entered  by  Williams  in  his  book  under  date  of  the 
4th  January,  1906,  for  which  the  defendant  has  a  receipt. 

(2)  That  two  items,  one  of  $8  and  one  of  $1.25,  entered 
by  Williams  in  red  ink  under  date  the  1st  March,  1906,  are 
the  same  as  a  credit  given  by  the  company  under  date  of 
the  1st  March,  1907. 

(3)  That  a  credit  of  $50  entered  in  black  ink  under 
date  the  9th  March,  1907,  is  the  same  payment  as  a  $50 
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credit  given  by  Williams  on  the  22nd  February,  1907,  for 
which  the  defendant  holds  a  receipt. 

(4)  That  a  credit  of  $10  and  one  of  $5.75  entered  in 
black  ink  in  the  company's  book  under  date  the  2l8t  March, 
1907,  are  a  duplicate  of  a  payment  of  $15.75  entered  by 
Williams  under  date  of  the  19th  February,  1907. 

At  the  trial  it  was  shewn  that  the  instructions  to  the 
company's  agents  at  outside  points  were  that  the  agents 
should  enter  in  red  ink  in  the  books  supplied  by  the  com- 
pany all  payments  and  credits  made  by  or  given  to  their 
customers.  When  the  agents  reported  these  to  the  com- 
pany's headquarters  at  Regina,  the  company  would  make 
an  entry  of  them  in  black  ink  in  the  books  kept  there.  The 
plaintiffs  placed  their  agent  Williams  on  the  stand,  and  he 
proved  the  execution  of  the  note  sued  on.  On  cross-exam- 
ination the  collection  books  of  the  plaintiffs  were  produced, 
and  Williams  admitted  that  the  various  5ums  appearing 
there  as  having  been  paid  by  the  defendant  had  in  fact 
been  paid,  and  that  he  should  have  credits  therefor.  These 
several  sums  in  the  aggregate  amounted  to  $262.25.  On 
being  re-examined  by  counsel  for  the  plaintiffs,  he  stated 
that  a  number  of  these  credits  were  duplicates;  but,  on 
being  further  cross-examined,  he  said  that  he  did  not  know 
whether  they  were  or  not.  The  defendant  was  not  called 
as  a  witness. 

The  first  question  to  be  determined,  it  seems  to  me,  is, 
what  effect  is  to  be  given  to  the  credit  entries  in  the  com- 
pany's books  and  the  receipts  given  by  their  agent? 

In  Gaden  v.  Newfoundland  Savings  Bank,  [1899]  A.  C: 
at  p.  286,  the  Privy  Council,  in  determining  the  weight  to 
be  given  to  entries  in  a  bank  pass-book,  laid  down  the  law 
as  follows:  "The  entry  in  the  pass-book  has  been  much 
relied  on  as  shewing  that  the  respondents  accepted  the 
cheque  as  cash;  but  such  entries  are  not  conclusive:  they 
are  admissions  only;  and  as  in  the  case  of  receipts  for  the 
payment  of  money,  they  do  not  debar  the  party  sought  to 
be  bound  by  them  from  shewing  the  real  nature  of  the 
transactions  they  are  intended  to  record." 

So  also  Holland  v.  Manchester  and  Leeds  Banking  Co., 
25  Times  L.  E.  386,  the  head-note  of  which  reads  as  fol- 
lows: '^Entries  by  a  banker  in  his  customer's  pass-book, 
although  subject  to  adjustment,  are  prima  facie  evidence 
against  the  banker  of  the  amount  standing  to  the  credit  of 
the  customer." 
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In  Halsbury^s  Laws  of  England,  vol.  7,  p.  446,  the  learned 
author  says:  "A  receipt  not  under  seal  is  not  conclusive 
evidence  of  payment,  but  merely  an  admission;  and  evi- 
dence is  admissible  to  prove  the  intention  with  which  it 
was  given  and  whether  any  payment  was  in  fact  made,  and, 
if  so,  on  what  terms."  And  in  vol.  13,  p.  461,  the  same 
learned  author  says :  "  The  admissions  of  an  agent  are  evi- 
dence against  his  principal,  either  when  expressly  author- 
ised by  the  latter,  or  when  made  on  the  principles  observed 
in  the  ordinary  course  of  some  business  or  transaction  in 
which  the  agent  acted  as  his  representative.  The  agent's 
admissions,  however,  must  have  been  made  to  a  third  per- 
son, mere  reports  to  his  own  principal  not  being  evidence 
against  the  latter.'^ 

These  authorities  shew  that  the  credit  entries  in  the 
books  of  the  plaintiff  company,  as  well  as  the  receipts  for 
payments  received  given  by  Williams,  are  as  against  the 
company  to  be  taken  as  admissions  of  payments  received, 
and  are  prima  facie  evidence  that  the  defendant  is.  en- 
titled to  be  credited  with  the  various  sums  represented  by 
these  entries  and  receipts;  but  that  it  was-  open  to  the 
company  to  shew  by  other  evidence  that  the  payments  rep- 
resented by  the  entries  and  receipts  were  not  in  fact  made, 
or  that  the  entries  were  duplicates  of  each  other  or  of  the 
receipts.  The  defendant  is,  therefore,  entitled  to  all  credits 
appearing  in  the  books  of  the  company,  unless  the  plaintiffs 
produce  satisfactory  evidence  that  the  credits  are  duplicates. 

As  to  the  first  item  in  dispute:  the  plaintiffs  contend 
that  the  item  of  $13.75  credited  the  12th  December,  1905, 
and  the  item  of  $36.25  credited  the  12th  February,  1906, 
were  the  same  as  the  $60  credited  by  Williams  on  the  4th 
January,  1906;  that  the  $50  was  made  up  of  draying  ac- 
count for  $13.75  and  cash  for  $36.25 — Williams  having 
Bwom  that  to  the  best  of  his  recollection  $36.2'5  was  all  the 
cash  he  received.  This  contention  is  untenable  for  the  fol- 
lowing reasons: — 

(1)  The  company's  cash-book  shews  an  entry  of  $50 
cash  received  on  the  4th  January,  1906. 

(2)  The  plaintiffs'  agent,  Williams,  after  giving  the  de- 
fendant a  receipt  for  the  $50  and  crediting  him  with  that 
amount  in  the  company's  books,  wrote  the  company  on  two 
different  occasions  requiring  them  to  credit  the  defendant 
with  the  $13.76  draying  account.    This,  in  my  opinion,  he 
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would  not  have  done  had  the  $13.75  formed  part  of  the  $50 
for  which  he  had  given  the  defendant  credit. 

(3)  In  his  evidence,  when  asked  if  these  were  duplicate 
accounts,  Williams  would  not  swear  that  they  were. 

The  defendant  is,  therefore,  entitled  to  all  three  credits. 

The  plaintiflPs'  next  contention  was,  that  the  credits  of 
$8  and  $1.25  entered  by  Williams  in  red  ink,  under  date 
the  1st  March,  1906,  are  the  same  as  the  credit  of  $9.25 
found  in  the  company*s  books  as  credited  on  the  1st  March, 
1907,  and  they  account  for  the  diflference  in  dates  by  saying 
that  Williams  did  not  report  the  credit  until  a  year  after  he 
received  it.  If  the  plaintiffs*  agent  was  so  careless  in  his 
method  of  conducting  the  company's  business  as  to  forget 
credits  for  a  whole  year,  it  would  seem  to  me  more  prob- 
able that  the  $9.25  was  a  new  payment  made  to  him,than  that 
he  suddenly  recollected  payments  made  the  year  before. 
Apart  from  this,  however,  Williams  in  his  evidence  stated 
that  he  would  not  swear  that  they  were  the  same  payments. 
If  Williams  could  not  swear  that  they  were  the  same,  no  wit- 
nesses called  for  the  plaintiffs  could;  for  the  manager  and 
cashier,  who  were  also  called,  knew  nothing  of  any  payments 
made  excepting  those  reported  by  Williams.  If  Williams 
received  the  payments  and  did  not  report  them,  the  de- 
fendant is,  nevertheless,  entitled  to  credit  for  them.  The 
onus  is  on  the  plaintiffs  to  shew  that  these  credits  are  dupli- 
cates, and  they  have  not  done  so. 

The  next  contention  was,  that  the  $50  credit  entered  in 
the  company's  books  as  having  been  received  on  the  9tli 
March,  1907,  was  the  same  payment  received  by  Williams 
on  the  22nd  February,  1907,  for  which  he  gave  a  receipt, 
and  which  he  entered  in  red  ink  in  the  company's  book  then 
in  his  possession.  In  his  evidelice  in  reference  to  this  item, 
Williams  says:  ''The  item  of  $50  on  22/2/07  was  paid  by 
the  defendant's  accoimts  against  the  plaintiffs'  agent 
(Williams  himself.)  I  asked  him  if  he  wanted  to  pay  it  on 
plaintiffs'  account.  He  said,  'yes.'  So  I  gave  him  ex- 
hibit 7  (receipt)  and  I  paid  the  company."  In  his  cross-ex- 
amination, upon  his  attention  being  called  to  the  $50  credit 
in  the  company's  books,  in  black  ink,  under  date  the  ^th 
March,  1907,  he  said:  '*  The  item  of  $50  of  9/3/07  looks 
to  me  like  a  credit.  It  should  be  a  credit."  Nowhere  does 
he  say  that  this  credit  is  the  same  as  the  $50  credited  by  him 
on  the  22nd  February,  1907.    The  defendant  is  clearly  en- 
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titled  to  the  $50  credit  given  on  the  22nd  February,  1907, 
for  which  he  holds  a  receipt;  and,  as  the  plaintiffs'  agent 
has  positively  stated  that  the  $50  credited  on  the  9th  March, 
1907,  should  be  a  credit  also,  and  this  is  in  no  way  con- 
tradicted, both  items  must  be  allowed. 

The  last  items  alleged  by  the  plaintiffs  to  be  duplicate** 
are  an  item  of  $15.75  received  by  Williams  on  the  2nd  Feb- 
ruary, 1907,  and  entered  in  red  ink  in  his  book,  and  two 
items,  one  of  $10  and  one  of  $5.75,  credited  by  the  plain- 
tiffs at  Eegina  on  the  21st  March,  1907.  The  reason  ad- 
vanced by  the  plaintiffs  for  believing  that  these  are  dupli- 
cates is,  that  both  sums  appear  to  have  been  received  by  them 
upon  the  same  date,  and  were  divided  because  a  credit  of 
$10  was  suflBcient  to  pay  the  one  note  in  full,  and  it  was  so 
applied,  while  the  balan(je,  being  $5.75,  was  credited  in  their 
books  to  the  other  note.  This  item  is  the  only  one  whidi 
has  given  me  any  difficulty.  The  plaintiffs^  explanation,  in 
the  light  of  their  system  of  book-keeping,  seems  a  reasonable 
one.  The  matter;  however,  must  be*  determined  not  by 
theory  but  by  the  evidence.  That  $15.75  should  be  credited 
to  the  defendant  as  a  payment  made  on  the  2nd  February,. 
1907,  is  beyond  dispute.  The  credits  of  $10  and  $5.75  given 
by  the  company  at  Regina  appear  on  p.  153  of  a  book  filed 
at  the  trial  as  exhibit  G.  In  his  evidence  the  first  reference 
Williams  makes  to  tliese  items  is  as  follows:  '"  On  p.  153  of 
exhibit  6,  there  is  ai\  accoimt  against  defendant  in  reference 
to  note  sued  on.  There  are  some  figures  in  the  payment 
column  on  p.  153  of  exhibit  6.  They  should  be  credits-*'^ 
On  his  attention  being  specifically  called  to  these  two  items,, 
he  said:  "The  item  of  $10  on  p.  153  of  exhibit  6,  in  pay- 
ment column,  naturally  represents  a  payment  of  $10.  The 
item  21/3/07  of  $5.75  is  a  credit,  I  think.'*  On  being  re- 
examined by  the  plaintiffs'  counsel,  he  said:  *' The  item  of 
$15.75  of  date  19/2/07  is  a  draying  account.  It  is  in  my 
partner's  handwriting.  ...  In  exhibit  6  the  item  $10,. 
21/3/07,  in  full  balance  due  on  your  note.  The  item  of 
21/3/07,  of  $5.75  is  not  paid  at  same  date  as  the  $10  pay- 
ment. The  remittance  of  $15.75  would  go  to  shew  that  there 
was  a  payment  of  $10  to  clear  up  our  note  and  $5.75  to 
apply  on  another,  note.''  The  question  is,  whether  these  two 
payments  credited  by  the  company  are  the  same  payments  as 
the  $15.75  credited  by  Williams.     Williams  does  not  ex- 
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preeely  say  they  are,  and  later  in  his  evidence,  when  h«  was 
again  questioned  by  counsel  for  the  defendant,  he  said: 
''Won't  swear  positively  that  any  of  these  are  duplicates." 
On  this  evidence,  can  it  be  said  that  the  plaintiffs  have  dis- 
charged the  onus  resting  on  them  of  shewing  the  items  to  be 
duplicates?  I  am  of  opinion  that  they  have  not.  Prima 
facie,  the  credits  of  $10  and  of  $5.W  on  the  9th  March, 
1907,  are  not  the  same  as  the  credit  of  $15.75  on  the  2nd 
February,  1907.  The  onus  is  on  the  plaintiffs,  and,  in- 
stead of  discharging  that  onus,  the  above  evidence  seems  to 
me  to  make  it  more  difficult  of  displacement  The  defend- 
ant should,  therefore,  be  given  credit  for  all  the  items  in 
dispute.    Allowing  these,  both  notes  have  been  overpaid. 

The  appeal,  in  my  opinion,  should  be  allowed  with  costs, 
and  the  judgment  of  the  District  Court  Judge  set  aside  and 
judgment  entered  for  the  defendant  with  costs. 


BBITISH  COLOMBIA. 

NOVBMBEE    7th,    1911. 
COURT  OF  APPEA.L. 

CHAPMAN  V.  EDWARDS. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Svb- 
sequent  Sale  to  Another  —  Notice  —  Fraud  —  Land 
Registry  Act,  sec,  7-4 — Priorities — Specific  Performance, 

The  plaintiff  made  a  binding  agreement  with  the  defendant  E.  to 
purchase  land,  and  went  into  possession,  hut  did  not  register  the 
agreement.  The  defendant  E.  afterwards  made  an  agreement  to  sell 
the  same  land  to  the  defendant  B.,  who  assigned  the  agreement  to  the 
defendant  C.,  who  registered  it  or  applied  for  registration  of  it.  The 
plaintiff  had  not  abandoned  his  rights  under  his  agreement,  and  B. 
and  C.  had  notice  of  it  before  B.*s  agreement  with  E. : — 

Held,  affirming  the  judgment  of  Gregobt,  J.,  that  the  plaintiff 
was  entitled  to  specific  performance  of  his  agreement. 

Per  Macdonald,  C.J.A.  : — ^The  trial  Judge's  conclusion  that  the 
transaction  was  a  fraudulent  one  as  against  the  plaintiff  could  not 
be  said  to  be  wrong ;  and  the  plaintiff  was  not  debarred  by  sec  74  of 
the  Land  Registry  Act  from  asserting  his  equitable  title.  ^  That  sec- 
tion does  not  affect  the  rights  inter  paries  of  vendor  and  purchaser. 
If  no  interest,  legal  or  equitable,  had  passed  to  the  plaintiff,  owing 
to  his  failure  to  register  his  agreement,  neither  had  any  such  interest 
passed  to  the  defendant  C,  because,  though  application  to  register 
C  *s  agreement  waa  made,  it  was  not  in  fact  registered.  And,  apart 
from  fraud,  the  plaintiff  should  succeed. 

Per  Irving,  J.A.:— The  defendant  C.  had  actual  noHce  of  the 
plaintiff's  title ;  and  to  permit  C.  to  come  in  under  sec.  74  would  be 
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aUowins  him  to  mak«  the  statute  an  instrumeiit  of  fraud.  Section 
74  18  very  strong ;  but  full  effect  can  be  given  to  it  by  reading  it  as  if 
it  expressly  excepted  cases  of  fraud. 

Per  Mabtin,  J.A. : — ^The  conduct  of  the  defendants  B.  and  G. 
amounted  to  fraud ;  and  sec.  74  did  not  go  so  far  as  to  give  priority 
in  a  case  of  fraud. 

Hu<Uon*s  Bay  Co,  v.  Keams,  4  B.  G.  R.  536,  556,  and  Cowell  v. 
Stoeey,  13  Vict.  L.  R.  80,  specially  referred  to. 

Appeal  by  the  defendant  Clark  from  the  judgment  of 
(tREGORY,  J.,  in  favour  of  the  plaintiff,  in  an  action  for 
specific  perfonnance  of  a  contract  for  the  sale  of  land. 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  Irving, 
Martin,  and  Galliher,  J  J.  A. 

A.  H.  ^McNeill,  K.C.,  for  the  appellant. 
Fulton,  K.C.,  for  the  plaintiff. 

Irving,  J.A. : — Edwards,  the  original  owner,  signed  an 
agreement  to  sell  to  the  plaintiff  and  let  him  into  possession. 
That  agreement  has  not  yet  been  registered.  Later,  Ed- 
wards signed  an  agreement  to  sell  to  Benson,  which  agree- 
ment was  assigned  to  the  defendant  Clark,  who  registered  it. 

The  plaintiff's  action  brings  under  consideration  see.  74 
of  the  Land  Registry  Act,  which  declares:  '^  No  instrument 
executed  after  and  taking  effect  after  the  30th  day  of  June, 
1905,  and  no  instrument  executed  before  the  1st  day  of 
July,  1905,  to  take  effect  after  the  said  30th  day  of  June, 
1905,  purporting  to  transfer,  charge,  deal  with  or  affect  land, 
or  any  estate  or  interest  tlierein  (except  a  leasehold  inter- 
est in  possession  for  a  term  not  exceeding  three  years), 
shall  pass  any  estate  or  interest,  either  at  law  or  in  equity, 
in  such  land,  until  the  same  shall  be  registered  in  com- 
pliance with  the  provisions  of  this  Act,  but  such  instrument 
shall  confer  on  the  person  benefitted  thereby,  and  on  those 
claiming  through  or  under  him,  whether  by  descent,  pur- 
chase, or  otherwise,  the  right  to  apply  to  have  the  same 
registered.'^ 

The  notice  Benson  had  was  this.  He  was  employed  by 
Clark  to  buy  four  or  five  lots.  He  went  to  Chapman,  who 
was  in  possession ;  he  had  been  in  possession  ever  since  Ben- 
son knew  the  property;  they  arranged  a  sale;  Benson  sug- 
gested that  he  should  make  a  deposit;  but  Chapman  said 
that  he  could  not  give  title  to  one  of  the  four  or  five  lots; 
BenFon  learned  from  Chapman  that  Edwards  had  been  the 
owner  of  the  property;  he  went  to  him;  Edwards  had  sold 
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to  him,  and  Edwards  said  that  be  was  the  owner,  and  that 
Chapman  had  no  right  to  sell;  that  Chapman  had  bought 
from  him,  but  that  he,  Chapman,  had  not  lived  up  to  -his 
agreement;  upon  this  Benson  bought  from-  Edwards  at  a 
lesser  price  than  Chapman  was  willing  to  take;  he  knew 
Chapman  was  in  possession,  and  claimed  to  have  bought  the , 
property,  and  yet  he  bought  it  over  his  head.  He  told  Clark 
all  this,  but  Clark  was  willing  to  take  chances. 

Benson,  from  whose  evidence  I  have  taken  the  above,  is 
obviously  not  speaking  candidly. 

Several  systems  of  registration  have  beeH  in  force  in 
certain  counties  in  England  for  many  years.  The  York- 
shire Begistry  Act,  2  &  3  Anne  ch.  4;  the  Middlesex  Reg- 
istry Act,  7  Anne  ch.  20;  and  the  whole  of  Ireland  was 
governed  by  the  Act  of  6  Anne.  The  decisions  on  those 
statutes  all  recognise  the  equitable  doctrine  of  notice,  by 
means  of  which  Courts  of  equity  granted  relief  where  the 
registered  claimant  had  notice  of  the  unregistered  instru- 
ment. Sometimes  the  foundation  of  the  relief  as  stated  is, 
that  the  person  has  the  knowledge,  and  therefore  registra- 
tion under  the  Act  is,  so  far  as  he  is  concerned,  unnecessary. 
Sometimes  it  is  said  that  tlie  knowledge  estops  the  regis- 
tered claimant  from  getting  up  that  the  instrument  is 
fraudulent  and  void. 

The  cases  are  collected  in  2^  W.  &  T.  L.  C,  7th  ed. 
(1897),  p.  175,  under  Leneve  v.  Leneve;  and  in  the  21st 
volume  of  Campbell's  Ruling  Cases. 

In  construing  our  British  Columbia  Land  Registry  Act, 
1906,  and  in  particular  sec.  74,  originally  passed  in  1905, 
one  must  bear  in  mind  that  this  doctrine  of  notice  was  held 
to  survive,  notwithstanding  that,  on  the  firs^  reading  over 
of  these  Registration  Acts,  one  would  conclude  that,  under 
all  circumstance?,  the  deed  first  registered  was  to  take  pre- 
cedence of  a  deed  which,  although  executed  before,  was  not 
registered.  The  same  doctrine  prevails  in  the  Australasian 
Colony  of  Victoria:  Cowell  v.  Stacey,  13  Vict.  L.  R.  80, 
at  p.  84. 

Under  our  former  system,  Davie,  C.J.,  said  in  Hudson's 
Bay  Co.  v.  Kearns,  4  B.  C.  R.  at  p.  551 :  ''  The  principle 
which  has  repeatedly  been  held  to  apply  to  the  different 
Registry  Acts  of  England  and  some  of  the  colonies,  applies 
equally,  I  take  it,  to  our  Act,  and  that  is,  that  a  person  who 
purchases  with  notice  of  the  title  of  another  is  jjuilty  of 
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fraud,  and  that  a  Court  of  Equity  will  not  permit  a  party  so 
committing  a  fraud  to  avail  himself  of  the  provisions  of  a 
f^tatute  itself  enacted  for  the  prevention  of  fraud.  As  pointed 
out  by  Chief  Justice  Strong  in  Rose  v.  Peterkin,  13  S.  C. 
R.  at  p.  706,  this  principle  is  applied  by  Courts  of  Equity 
not  merely  in  cases  arising  under  the  Registry  Acts,  but  to 
cases  under  the  Statute  of  Frauds,  the  Wills  Act,  and  in 
many  other  cases;  one  of  the  reasons  of  the  principle  being 
iaid  down  by  Lord  Westbury  in  McCormick  v.  Grogan,  L- 
R.  4  H.  L.  97:  'The  Court  of  Equity  has  from  a  very  early 
period  decided  that  even  an  Act  of  Parliament  shall  not  be 
used  as  an  instrument  of  fraud ;  and  if  in  the  machinery  of 
perpetrating  a  fraud  an  Act  of  Parliament  intervened,  the 
Court  of  Equity,  it  is  true,  does  not  set  aside  the  Act  of 
Parliament,  but  it  fastens  on  the  individual  who  gets  a 
title  under  that  Act  and  imposes  upon  him  a  personal  obli- 
gation, because  he  applies  the  Act  as  an  instrument  for 
accomplishing  a  fraud/  In  other  words,  if  B.,  with  knowl- 
edge of  facts  which  would  render  a  purchase  a  fraud  upon 
A.,  deliberately  carries  out  the  purchase,  which  without  the 
aid  of  a  statute  aimed  at  the  suppression  of  fraud  would 
l>e  null  and  void,  a  Court  of  Equity  will  hold  B.  estopped 
from  setting  up  the  provisions  of  such  statute,  when  to  per- 
mit him  to  set  it  up  would  be  to  enable  him  to  commit  a 
fraud.  As  ren^rked  in  the  pase  above  quoted,  the  Court 
does  not  set  aside  the  statute;  it  merely,  acting  in  equity 
and  good  conscience,  enjoins  a  person  from  perpetrating  a 
fraud  by  means  of  a  statute  aimed  at  the  prevention  of 
fraud/' 

Now  it  is  said  sec.  74  completely  wipes  out  this  equitable 
doctrine  of  notice.  Certainly  the  language  used  is  strong, 
but  I  am  inclined  to  the  opinion  that  to  make  so  radical  a 
change  the  language  should  be  stronger  and  plainer. 

Compare  the  provision  in  the  statute  in  White  v.  Neay- 
Ion,  11  App.  Cas.  171,  where  it  is  expressly  enacted  that 
notice  shall  not  have  any  effect. 

The  74th  section  has  been  considered  in  several  cases. 

In  Westfall  v.  Stewart,  13  B.  C.  R.  Ill,  by  Clement,  J., 
Westfall  obtained  from  Griffith  an  instrument  on  the  8th 
July,  1905,  but  did  not  register  until  after  the  27th  June, 
1906,  on  which  day  Griffith  made  an  assignment  for  the 
benefit  of  his  creditors.  The  learned  Judge  proceeded  on 
the  principle  that  the  assignee  could  not  be  in  any  better 
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position  than  the.  assignor,  and  held  that  the  instrument 
related  to  the  date  of  its  execution. 

In  Levy  v.  Gleason,  13  B.  C.  B.  357,  Gleason  executed 
a  deed  on  the  12th  December,  1906,  but  registration  was  not 
eflfected  until  the  23rd  January,  1907.  Hunter,  C.J.,  was 
of  opinion  that,  under  sec.  74,  Gleason'e  interest  was  not 
divested  until  after  the  23rd  January. 

In  Entwisle  v.  Lenz,  14  B.  C.  R.  51,  9  W.  L.  R.  17,  317, 
the  plaintiff,  in  January,  1906,  obtained  from  McArthur  a 
conveyance  of  a  lot,  but  did  not  register  it  until  August, 
1907.  The  defendants  (execution  creditors)  registered  thek 
judgment  on  the  3rd  April,  1907.  The  full  Court  thought 
that  the  execution  creditors  were  not  entitled  to  proceed 
against  the  lot,  although  it  was  standing  in  the  name  of  the 
debtor — as  trustee — ^no  deed  required. 

Then  came  the  decision  of  this  Court  in  Goddard  v. 
Slingerland,  18  W.  L.  R.  324;,  but  that  was  not  a  case  in 
any  way  similar  to  the  case  under  consideration. 

None  of  these  cases  touch  the  poiut  in  this  case. 

I  would  dismiss  the  appeal,  on  the  ground  that  the  de- 
fendant Clark  had  actual  notice  of  Chapman's  title,  and 
that  to  permit  Clark  to  come  in  under  sec.  74  would  be 
allowing  him  to  make  the  statute  an  instrument  of  fraud. 
Our  sec.  74  is  very  strong.  I  think  full  effect  can  be  given 
to  it  by  reading  it  as  if  it  expressly  excepted  cases  of  fraud. 

Macdonald,  C.J. a.: — On  the  evidence,  it  is  clear  that 
Chapman  made  a  binding  agreement  with  Edwards  to  pur- 
chase the  property  in  question.  It  is  unnecessary  to  con- 
sider closely  whether  or  not  the  writing  was  sufficient  under 
the  Statute  of  Frauds,  because  possession  was  given  and  im- 
provements made  referable  only  to  the  agreement.  There 
has  been  no  abandonment  of  that  agreement  by  Chapman; 
BO  that,  when  Edwards  purported  to  sell  to  Benson,  who  was, 
in  this  transaction,  the  alter  ego  of  the  appellant  Clark,  the 
agreement  between  Edwards  and  Chapman  was  in  full 
force.  Of  Chapman's  rights  Benson  and  Clark  had  notice, 
and  with  such  notice  they  induced  Edwards  to  enter  into  an 
agreement  to  sell  to  Benson,  which  agreement  was  immedi- 
ately assigned,  in  accordance  with  a  previous  understanding, 
by  Benson  to  Clark,  and  deposited  for  registration.  The 
character  of  the  transaction  is  apparent.  Clark,  who  is  a. 
speculator  in  land,  wanted  the  property;  negotiations  with 
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Chapman  haying  failed,  and  Clark  having  learned  that  there 
«ras  some  hitch  in  the  transaction  between  Chapman  and  his 
vendor,  advantage  was  taken  of  this  by  Clark  to  get  an  agree- 
ment of  purchase  from  Edwards  over  the  head  of  Chapman, 
in  the  hope,  doubtless,  that,  if  this  agreement  were  regis- 
ered,  Chapman's  not  being  so,  Clark  would  hold  the  property 
as  against  Chapman  by  virtue  of  sec.  74  of  the  Land  Beg- 
istry  Act.  The  trial  Judge  came  to  the  conclusion  that  the 
transaction  between  Clark,  Benson,  and  Edwards  was  a 
fraudulent  one  as  against  the  plaintiff;  and  I  am  unable  to 
say  he  was  wrong. 

Unless,  therefore,  the  plaintiff  is  debarred  by  sec.  74 
from  asserting  his  equitable  title,  the  judgment  below  ought 
to  be  sustained.  In  my  opinion,  sec.  74  does  not  affect  the 
rights  inter  partes  of  vendor  and  purchaser.  Leaving  fraud 
or  notice  out  of  the  question  for  the  moment,  how  does  the 
ease  stand?  If  no  interest,  legal  or  equitable,  in  the  prop- 
erty has  yet  passed  to  Chapman,  owing  to  his  failure  to 
register  his  agrement,  neither  has  any  such  interest  passed 
to  Clark,  because,  though  application  to  register  Clark's 
agreement  was  made,  it  was  not  in  fact  registered.  It  is  upon 
registration,  which  is  defined  in  the  Act,  and  not  upon  ap- 
plication for  registration,  that  an  interest  passes  under  this 
section.  If,  therefore,  the  section  does  not  affect  the  con- 
tractual rights  or  duties  of  the  vendor  and  purchaser  as  be^ 
tween  themselves,  and  if  Clark  has  not  brought  himself 
within  its  operation,  then,  even  apart  from  fraud,  the  re- 
sult must  be  that  the  plaintiff  should  succeed. 

I  would  dismiss  the  appeal. 

Mabtin,  J.A. : — On  the  evidence,  all  of  which  I  have 
carefully  read,  I  have  no  doubt  that  the  defendants  Clark 
and  Benson  must  be  held  to  have  had  notice  of  the  prior 
agreement  for  sale  between  the  plaintiff  and  the  defend- 
ant Edwards,  and  that  they  took  the  chance  of  the  plaintiff 
not  being  able  to  establish  his  legal  title — see  Benson's  evi- 
dence, particularly  at  pp.  114-5.  Benson,  I  am  satisfied, 
was  the  agent  of  Clark  in  the  matter.  At  the  same  time, 
I  think  that  the  defendant  Benson  believed  that  the  plain- 
tiff's rights  under  his  agreement  had  lapsed  or  become  for- 
feited, and  that  Edwards  was  in  a  position  lawfully  to  sell 
the  lands  without  regard  to  Chapman. 

But,  nevertheless,  according  to  the  decision  of  the  full 
Court  in  Hudson's  Bay  Co.  v.  Keams,  4  B.  C.  E.  536,  at  p. 
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566,  under  sec  35  of  the  old  Land  Registry  Act,  those  facts 
must  be  deemed  to  constitute  fraud.  Chief  Justice  Davie  ob- 
serving as  follows:  *'In  conclusion,  therefore,  I  am  of 
opinion  that  the  effect  of  sec.  35  of  the  Land  Eegistry  Act 
must  be  taken  as  absolutely  protecting  a  purchaser  for 
«value  against  attack  on  the  ground  of  notice,  of  any  char- 
acter or  nature  whatsoever;  but  its  otherwise  absolute' ef- 
fect must  be  held  to  be  subject  to  this  qualification,  that  a 
man  who,  in  consequence  of  any  knowledge  constituting 
actual  notice  of  a  prior  unregistered  title  or  interest,  does 
any  act  for  the  direct  purpose  of  bringing  himself  within  the 
words  of  the  section,  as  distinguished  from  any  act  in  the 
ordinary  course  of  business  or  in  the  natural  course  of  any 
pending  dealing  or  transaction,  and  thereby  prejudicing  the 
holder  of  the  unregistered  title,  must  be  held  to  be  guilty 
of  actual  fraud  and  to  be  estopped  from  invoking  the  pro- 
tection of  the  enactment,  under  the  inflexible  rule  that 
an  Act  of  Parliament  shall  not  be  used  as  an  instrument  of, 
or  in  defence  of,  actual  fraud." 

Unless,  therefore,  the  new  section,  74,  which  we  have 
lately  construed  in  Goddard  v.  Slingerland,  18  W.  L.  R. 
324,  alters  the  situation,  the  judgment  appealed  from  must 
stand.  In  support  of  the  contention  that  it  does  not,  we 
have  been  referred  to  the  Victorian  case  of  Cowell  v^  Stacey 
(1887),  13  Vict.  L.  K.  80,  decided  on  the  following  section 
(42)  of  the  Transfer  of  Land  statute:  ''No  instrument, 
until  registered  in  manner  herein  provided,  shall  be  effect- 
ual to  pass  any  estate  or  interest  in  any  land  under  the 
operation  of  this  Act  or  to  render  such  land  liable  to  any 
mortgage  or  charge;  but,  upon  such  registration,  the  estate 
or  interest  comprised  in  the  instrument  shall  pass,  or,  as 
the  case  may  be,  the  land  shall  become  liable  in  manner 
and  subject  to  the  covenants  and  conditions  set  forth  and 
specified  in  the  instrument  or  by  the  Act  declared  to  be  im- 
plied in  instruments  of  a  like  nature;  and,  should  two  or 
more  instruments  signed  by  the  same  proprietor,  and  pur- 
porting to  affect  the  same  estate  or  interest,  be  at  the  same 
time  presented  to  the  Registrar  for  registration,  he  shall 
register  and  indorse  that  instrument  which  shall  be  pre- 
sented by  the  person  producing  the  duplicate  grant  or  cer- 
tificate of  title." 

In  my  opinion,  our  sec.  74  goes  no  further  than  that  sec- 
tion, and  I  think  that  it  would  be  well  for  us  to  put  the 
same  interpretation  upon  it. 
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I  can  find  no  suggestion  that  Cowell  v.  Stacey  has  ever 
been  questioned,  though  I  have  searched  carefully  through 
all  the  Commonwealth  Reports  and  Victoria  Eeports  down 
to  date.  On  the  contrary,  it  is  cited,  without  comment,  in 
General  Finance  Co.  v.  Perpetual  Executors  Asscn.  (1902), 
27  Vict.  L.  R.  739,  at  pp.  742  and  750;  the  case  of  Barnes 
V.  James,  appended  as  a  note  thereto,  is  worthy  of  perusal 
in  this  connection. 

Galliher^  J. a.,  concurred. 

Appeal  dismuined. 


BEITISH  COLXFMBIA. 

NOVEMBKH    7th,    1911. 
COURT  OF  APPEAL. 

NAISMITH  V.  BENTLEY. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Option 
to  Purchase  or  Sell  as  Agent  —  Election  to  Purchase 
after  Resale  at  Profit  —  Princtpal  and  Agent — Specific 
Performance. 

The  plaintiff  entered  into  an  agreement  with  the  defendants  by 
which  they  gave  him  an  option  for  one  month  either  to  buy  land  from 
them  or  to  sell  it  as  agent  for  them  upon  commission,  at  a  price  fixed 
by  the  agreement.  The  plaintiff,  before  signifying  to  the  defendants 
an  election  to  purchase  himself,  made  a  contract  on  his  own  behalf  to 
sell  the  lands  at  double  the  price,  and  then,  without  informing  the  de- 
fendants of  this  sale,  elected,  within  the  month,  to  become  the  pur- 
chaser from  the  defendants.  The  defendants  refused  to  implemeut  the 
option  at  the  original  price;  and  the  plaintiff  sued  for  specific  per- 
formance, which  was  adjudged  by  Clement,  J.,  the  trial  Judge. 

On  appeal,  the  Court  was  evenly  divided  in  opinion. 

Per  Macdonald,  C.J.A.,  and  Irvino,  J.A.,  that  the  judgment 
below  was  right. 

Per  Mabtin  and  Galliher,  JJ.A.,  that  it  was  wrong. 

Appeal  hy  the  defendants  from  the  judgment  of 
Clement,  J.,  in  favour  of  the  plaintiff,  in  an  action  for 
specific  performance  of  an  agreement  for  the  sale  of  forty 
acres  of  land. 

The  appeal  was  heard  by  Macdoxald,  C.J.A.,  Irvino, 
Martin,  and  Galliher^  JJ.A. 
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A.  H.  MacNeill,  K.C.,  for  the  defendants. 
E.  A.  Lucas^  for  the  plaintiff. 

Macdonald,  C.J.A. : — I  agree  with  the  learned  trial 
Judge  that  there  was  no  agency  prior  to  the  21st  November, 
1910.  Much  of  the  litigation  arising  out  of  real  estate 
transactions  is  the  result  of  attempts  to  construe  every  casual 
conversation  or  act  into  an  agreement  of  agency.  In  this 
case  the  defendants  endeavoured  to  place  the  plaintiff  in  a 
fiduciary  relationship  to  them,  because  he  listened  to  them 
when  they  told  him  in.  August  that  they  had  gome  land  in 
Coquitlam  which  they  were  willing  to  sell  at  a  stated  price, 
and  which  fact  the  plaintiff  noted  in  a  book,  and  afterwards 
on  a  card  for  future  reference.  Because  of  this,  it  is  con- 
tended that,  when  the  plaintiff  came  back  to  the  defendants 
in  November  to  obtain  the  agreement  in  question  in  this 
action,  it  was  his  duty  to  disclose  all  he  knew  about  the 
state  of  the. market  before  he  could  honestly  enter  into  the 
agreement  of  the  2st  November,  by  which  he  obtained  an 
option  from  the  defendants  entitling  him  either  himself  to 
buy  the  property,  or  sell  it  as  agent  for  the  defendants 
upon  a  commission.  The  defendants'  counsel  further  con- 
tended before  us  that  the  plaintiff  was  bound  to  notify  the 
defendants  of  his  election  to  buy  under  the  option  before 
he  could  agree  to  sell  the  property  to  another  person;  and 
that,  if  he  did  agree  to  sell  to  another  person  before  notify- 
ing the  defendants  of  such  election,  it  must  be  held  that 
the  sale  was  made  by  him  as  agent  for  the  defendants,  and 
not  by  him  as  principal.  This  option  agreement,  made  in 
consideration  of  $50  paid  by  the  plaintiff  to  the  defendants, 
gave  the  plaintiff  a  right  to  elect  before  the  expiration  of 
one  month  whether  he  would  himself  buy,  or  would,  as  the 
agent  of  the  defendants,  sell  to  some  one  else  and  thereby 
earn  a  commission.  The  plaintiff  bargained  for  and  ob- 
tained the  right  to  deal  with  the  property  in  either  alter- 
native as  best  suited  himself.  When  he  found  a  purchaser 
he  was  at  liberty  to  decide  whether  he  would  sell  to  that 
purchaser  as  principal  or  assume  the  role  of  agent.  When 
the  plaintiff  made  the  sale  to  the  third  person  as  principal, 
that  act  was  an  election  to  exercise  his  option  to  purchase, 
and  he  had  no  longer  the  other  alternative;  and,  as  the  ap- 
pellants were  made  aware  of  that  election  within  the  month, 
no  one  can  complain.    There  is  no  pretence  that  in  making 
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a  sale  he  either  purported  to  or  intended  to  act  as  agent; 
but,  on  the  contrary,  he  both  purported  to  and  intended  to 
act  as  principal. 

I  would  dismiss  the  appeal. 

Ikvino,  J.A.  :  —  I  would  dismiss  this  appeal  on  the 
ground  stated  by  the  learned  trial  Judge. 

The  mere  listing  with  a  real  estate  agent  of  a  property 
for  sale  does  not  establish  the  relation  of  principal  and 
agent  so  as  to  give  the  owner  the  rights  which  are  con- 
ferred on  the  principal  in  the  case  of  a  solicitor  or  general 
agent  managing  his  property. 

The  listing  of  a  property  with  an  agent  for  sale  is  an 
unilateral  act.     It  may  never  develope  into  a  contract. 

I  have  examined  a  number  of  cases,  e.g. :  Cane  v.  Allen, 
2  Dowl.  289;  Edwards  v.  Meyrick,  2  Hare  60;  Murphy  v. 
O'Shea,  2  Ir.  Eq.  B.  329;  and  McPherson  v.  Watt,  3  App. 
Cas.  254.  The  impression  left  by  so  doing  is,  that  each  case 
must  be  determined  on  the  facts:  in  particular,  was  the 
relationship  between  the  parties  such  as  called  for  full  dis- 
closure before  entering  into  a  contract  of  purchase? 

Mabtin,  J.A. : — In  my  opinion,  the  evidence  is  sufficient 
to  establish  agency  in  the  first  interview;  and  the  plaintiff 
did  not  discharge  his  duty  to  disclose  material  facts  in  No- 
vember, when  he  procured  the  option  in  question ;  and,  there- 
fore, this  is  a  case  where,  clearly,  specific  performance  should 
be  refused.  What  was  done  here  is  tantamount  to  a  fraud 
upon  the  principals. 

Oalliheb^  J.A. : — It  is  clear  to  my  mind  that,  if  the 
transaction  of  August,  1910,  constituted  Naismith  the  agent 
of  Bentley  and  Wear  for  the  sale  of  the  property  in  ques- 
tion, this  appeal  should  be  allowed. 

The  evidence  upon  this  is  far  from  satisfactory;  but,  on 
the  whole,  I  am  inclined  to  agree  with  the  learned  trial 
Judge  that  agency  has  not  been  established. 

Such  being  my  view,  it  becomes  necessary  to  consider 
the  agreement  of  the  19th  November,  1910,  which,  for  rea- 
sons given  by  Mr.  Naismith,  was  dated  the  21st  November. 

This  is  exhibit  2,  at  p.  49  of  the  appeal-book,  and  is  as 
follows:  "Vancouver,  Nov.  21st,  1910.  In  consideration 
of  the  sum  of  $50,  receipt  of  which  is  hereby  acknowledged, 
we,  the  undersigned,  agree  to  give  Samuel  J.  Naismith,  of 
the  -city  of  Vancouver,  the  exclusive  right  to  purchase  or 
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sell  for  the  term  of  one  month  from*  date  that  property 
consisting  of  46  acres  more  or  less^  situated  and  described 
as  the  westerly  46  acres  of  the  south  half  of  the  south-east 
quarter  of  section  7,  township  40,  municipality  of  Coquit- 
1am,  New  Westminster  district,  the  price  asked  .being  $200 
per  acre.  Terms:  ^4  cash;  balance  payable  Feb.  22nd,  1915; 
with  interest  on  balance,  payable  on  the  22nd  day  of  Feb- 
niary  of  each  year  till  principal  is  paid,  at  the  rate  of  7  per 
cent,  per  annum.  We  agree  to  pay  to  Mr.  J.  S.  Naismith 
21^  per  cent,  commission  in  the  event  of  a  sale  being  made- 
Bentley  &  Wear.     Joseph  Bentley.     Tom  Wear.^^ 

Under  that  agreement,  Naismith  acquired  the  exclusive 
right  for  thirty  days  (as  I  read  it)  to  purchase  himself  or  to 
sell  to  others  the  property  in  question,  and  in  the  latter 
event  was  to  receive  a  commission  of  2%  per  cent. 

Apart  from  some  conversation  over  the  telephone,  which 
.1  will  refer  to  later,  nothing  passed  between  the  parties 
until  the  28th;  but  in  the  meantime,  on  the  25th,  Naismith 
and  Drummond  made  a  sale  to  a  client  of  Perdue  and  Hoar, 
real  estate  agents,  giving  an  interim  receipt,  signed  *'  Nai- 
smith and  Drummond,'^  agents  for  S.  J.  Naismith. 

This  sale  was  made  at  $400  per  acre,  while  the  price 
stipulated  in  the  agreement  of  the  19th  November,  at  which 
Naismith  could  purchase  or  sell,  was  $€00  per  acre. 

This,  of  course,  meant  a  handsome  profit  to  Naismith. 

Naismith  claims  to  have  made  this  sale  on  his  own  be- 
half as  purchaser  under  the  agreement  of  the  19th  Novem- 
ber, while  Bentley  &  Wear  say :  ^'  You  never  exercised  your 
right  to  purchase  and  never  notified  us  of  your  intention  to 
do  so;^^  and  refuse  to  carry  out  the  sale  unless  they  receive 
the  $400  per  acre  less  the  commission  of  2Y2  per  cent. 

The  question  arises:  Can  Naismith,  having  the  right 
either  to  purchase  or  sell,  sell  as  principal  without  having 
first  elected  to  purchase? 

It  is  clear  from  the  evidence  that  Naismith  did  not  in- 
tend to  purchase  himself,  unless  he  had  some  one  in  sight 
to  whom  he  could  sell. 

I  take  it,  he  would  be  entitled  to  look  around  and  make 
inquiries  in  this  regard  during  the  life  of  the  option,  or 
even  negotiate  for  a  sale,  without  affecting  his  right  to  pur- 
chase; but  here  he  did  more,  he  actually  made  a  sale,  and, 
after  having  done  so,  notified  his  election  to  purchase  on 
his  own  behalf. 
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It  seems  to  me  that  Naismith,  having  the  option  either 
to  purchiTse  himself,  or  sell  to  another,  must,  before  mak- 
ing a  sale  as  owner  of  the  property,  have  indicated  an  elec- 
tion to  purchase  by  word  or  act  or  in  some  way  have  become 
obligated  or  bound  as  purchaser;  otherwise  the  sale  made 
should  be  deemed  to  be  made,  under  the  option,  on  behalf  of 
the  appellants. 

Some  commupication  over  the  telephone  has  been  given 
in  evidence,  and  is  more  or  less  contradictory;  but  I  find 
nothing  in  it  which  convinces  me  that  Naismith,  either  then 
or  before,  elected  to  purchase;  and  certainly  nothing  was 
done  by  him  which  would  bear  out  that  contention. 

Unlees  the  act  of  selling  to  Perdue  and  Hoar's  c*lient, 
as  the  ostensible  owner,  can  be  taken  to  be  an  election  to 
purchase  from  and  not  sell  on  behalf  of  the  real  owner, 
then  there  has  been  no  election  to  purchase;  and,  supposing 
Perdue  &  Hoar's  client  had  failed  to  complete  the  cash  pay- 
ment and  forfeited  his  deposit  before  Naismith  had  notified 
Bentley  &  Wear  that  he  intended  to  purchase,  it  seems  to 
me  he  would  have  been  back  where  he  started,  and  could 
either  purchase  or  sell  to  another,  and  would  have  in  no 
way  by  that  act  obligated  himself  to  Bentley  &  Wear  as  a 
purchaser,  because  it  would  have  been  quite  consistent  with 
his  position  to  say,  "  I  endeavoured  to  make  this  sale  on 
your  behalf  and  as  your  agent  at  the  best  obtainable  price ;'' 
and,  when  a  person  occupies  a  dual  position,  as  Naismith  did 
under  the  option,  it  should  not  be  left  to  him  (to  be  deter- 
mined by  what  may  be  in  his  own  interest  dependent  upon 
whether  the  sale  goes  through  or  not)  to  say  on  whose  be- 
half a  sale  is  made;  in  other  words,  before  he  sells  as 
owner,  he  should  first  have  notified  his  election  to  purchase, 
or,  at  all  events,  become  obligated  to  purchase. 

I  would  allow  the  appeal. 

The  Court  being  evenly  divided,  the  only  order  made 
was,  that  the  defendants  should  pay  the  plaintifiF'fe  costs  of 
the  appeal. 
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BBITISH  COLTTHBIA. 

November  7th,  1911. 

court  op  appeal. 

MUELLER  V.   BRITISH   COLUMBIA  ELECTRIC  CO. 

Negligence  —  Death  of  Infant  Caused  by  Handling  Live 
Wires  Left  on  Ground — Contributory  Negligence — Find- 
ings of  Jury. 

N 

The  plaintiflTs  son,  a  boy  of  eleven  years  of  age,  was  killed  by 
handling  live  wires  of  the  defendants,  which  had  fallen  to  the  ground. 
The  boy  had  been  warned  of  the  danger,  and  had  apparently  handled 
the  wires  from  curiosity.  The  wires  had  been  sufficiently  long  on  the 
ground  for  the  defendants  to  have  known  of  their  fall  and  to  have 
removed  them.  The  action  was  for  damages  for  the  death  of  the 
boy.  It  was  tried  with  a  jury,  who  made  findings  in  favour  of  the 
plaintiff,  upon  which  Clement,  J.,  the  trial  Judge,  entered  judgment 
for  the  plaintiff. 

Upon  appeal,  the  Court  was  evenly  divided  in  opinion. 

Magdonald,  C.J.A.,  and  Ibving,  J.A.,  were  in  favour  of  dis- 
missing the  appeal. 

Mabtin  and  Galliueb,  JJ.A.,  were  in  favour  of  allowing  the 
appeal,  on  the  ground  of  the  boy's  contributory  negligence. 

Appeal  by  the  defendants  from  the  judgment  of  Clem- 
ent^ J.,  in  favour  of  tlie  plaintiff,  upon  the  findings  of  a 
jury,  in  an  action  for  damages  for  the  death'  of  the  plain- 
tiff's infant  son  by  reason,  as  alleged,  of  the  negligence  of 
the  defendants. 

The  appeal  was  heard  by  Magdonald,  C.J.A.,  Irving, 
Martin,  and  Galliher,  JJ.A. 

L.  G.  MePhillips,  K.C.,  for  the  defendants. 
A.  M.  Whiteside,  for  the  plaintiff. 

Maodonald,  C. J.A.  : — I  think  the  appellants  were  guilty 
of  gross  negligence.  The  officials  of  the  company  were  ro'i- 
fied  by  Mrs.  Cameron,  who  lived  near  the  scene,  that  a 
tree  had  fallen  upon  and  brought  down  the  company's  elec- 
tric light  wires,  which  were  of  high  voltage,  and  the  tele- 
phone wires,  and  that  the  place  was  dangerous.  The  place 
of  the  occurrence  was  a  public  street,  and  near  to  a  public 
school.  The  situation  called  for  prompt  and  effective  steps 
to  protect  even  grown  persons  from  a  highly  dangerou?  con- 


Digiti 


zed  by  Google 


1911]  MUELLER  V.  BRITISH  COLVMBIA  ELECTRIC  CO.  279 

dition  of  things.  There  was  sufficient  time  to  provide  such 
protection  before  the  plaintiff's  son  was  killed. 

The  appellants  ask  to  be  relieved  of  the  verdict  and  judg- 
ment in  the  plaintiff's  favour,  on  the  ground  that  the  victim, 
a  boy  of  11^  years,  ought  to  have  had  sense  enough  to  keep 
away  from  fallen  wire?,  and  that  his  interference  with  the 
wires  was  such  contributory  negligence  as  disentitled  his 
parents  to  recover  damages  for  his  death;  that,  on  the  evi- 
dence before  them,  the  jury  could  not  reasonably  find  that 
the  causa  causans  of  the  accident  was  the  negligence  of  the 
appellants,  and  not  that  of  the  boy. 

Whether  or  not  there  has  been  negligence  or  contribu- 
tory negligence  in  a  given  case  is  a  question  for  the  jury,  to 
be  decided  upon  such  fair  and  reasonable  inferences  as  they 
are  entitled  to  draw  from  all  the  facts  and  circumsiances 
of  the  case,  illuminated  by  their  own  knowledge  and  exper- 
ience. On  the  question  of  contributory  negligence  they  had 
these  facts  before  them,  namely :  the  age  of  the  boy ;  that  he 
had  been  warned  by  his  father  against  touching  the  electric 
light  wires,  when  they  were  being  strung  there  two  years 
previously,  and  when  he  was  under  ten  years  of  age ;  that  he 
was  intelligent  and  well  advanced  at  school;  that  Mrs.  Cam- 
eron met  him  on  his  way  to  the  scene  of  the  fallen  tree,  and, 
after  some  casual  conversation,  said  to  him,  **Be  careful 
there  and  keep  away,"  or,  as  she  puts  it  in  another  place  in 
her  evidence,  ^'  Be  careful  or  keep  away ;''  that  a  few  minutes 
afterwards,  on  her  return  to  the  fallen  tree,  she  saw  the  boy 
dead  amongst  the  fallen  telephone  wires,  holding  an  insu- 
lator in  each  hand.  Now,  had  there  been  no  evidence  of 
warning,  it  could  not,  I  think,  be  successfully  contended  that 
the  verdict  is  not  amply  supported  by  the  evidence.  Apart 
from  the  question  of  warning,  the  case  for  the  plaintiff  is 
as  strong,  or  stronger,  than  was  that  of  the  plaintiff  in 
Makins  v.  Piggott,  29  S.  C.  R.  188,  who,  being  a  boy  of  15 
years  of  age,  took  some  percussion  caps  which  were  lying 
at  or  near  a  tool  box  of  workmen  engaged  in  blasting  oper- 
ations, carried  them  off  and  exploded  one  with  the  sharp 
point  of  a  stick,  thereby  injuring  his  hand.  Unless,  there- 
fore, it  can  be  said  that  the  warning  above  referred  to  must 
be  held  to  eliminate  from  this  case  those  considerations 
dependant  upon  the  ignorance,  inexperience,  and  incaution 
imputed  to  young  perFons,  and  to  compel  a  jury  to  impute  to 
this  boy  knowledge  of  the  danger,  and  apprehension  of  the 
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consequences  which  might  result  from  interference  with,  not 
alone  electric  light  wires,  but  with  the  telephone  wires  as 
well,  it  was  open  to  the  jury  to  find  a  verdict  for  the  plaintiff. 
They  might  infer  that  the  boy  did  not  remember  his  father's 
warning,  or  that,  if  he  remembered  it,  he  was  careful  not  to 
touch  the  wires  against  which  he  was  warned,  and  which  he 
did  not  in  fact  touch ;  they  might  infer  that  he  thought  the 
casual  warning  of  Mrs.  Cameron  had  reference  to  the  same 
dangerous  things,  viz.,  the  electric  light  wires;  they  mi;^bt 
infer  that  he  had  no  suspicion  of  danger  from  telephone 
wires ;  in  fact,  that  he  might  have  heard  or  known  that  they 
were  in  themselves  harmless;  and  that  he  had  no  knowledge 
or  apprehension  of  the  danger  from  the  contact  of  telephone 
wires  with  electric  light  wires. 

Lord  Denman  in  Lynch  v.  Nurdin,  1  Q.  B.  2i9»,  at  p.  37, 
indicates  the  considerations  which  may  properly  influence  a 
jury  in  a  case  of  this  sort. 

A  warning  to  a  boy,  whose  curiosity  is  excited  or  im- 
agination appealed  to,  to  keep  away  or  be  careful,  is  an  idle 
one.  Young  persons  must  be  protected  from  such  a  subtle 
and  highly  dangerous  an  agency  as  electricity.  The  fact 
that  he  was  a  bright  boy,  in  my  opinion,  increased  his  danger. 
Such  a  boy  is  naturally  keen  to  investigate  the  unusual ;  anrJ 
is,  therefore,  more  liable  to  put  himself  in  the  way  of  injury 
from  things  which  excite  his  youthful  curiosity,  than  is  the 
dull  and  less  enterprising  boy. 

In  all  the  facts  and  circumstances  of  this  case,  1  think 
the  jury  were  quite  justified  in  coming  to  the  conclusion  that 
the  effective  cause  of  the  injury  to  the  boy  was  the  grossly 
negli;jent  failure  of  the  appellants  to  remove  the  cause  of 
danger  promptly,  or,  if  that  were  impracticable,  to  station  a 
man  there  not  merely  to  warn  but  to  keep  boys  away. 

The  case  of  Hackett  v.  Toronto  R.  W.  Co.,  10  0.  W.  R. 
58!&',  was  cited  to  us,  but  that  was  a  very  different  case  from 
the  present.  The  boy  was  a  city  boy,  knowing  all  the  dan- 
gers incident  to  street  traffic,  who,  recklessly  and  without 
waiting  to  look,  rushed  across  a  busy  street  and  was  in- 
jured.  Mr.  Justice  Meredith  there  pointed  out  that  the  boy 
knew  the  danger  and  was  physically  and  mentally  as  able  to 
avoid  it  as  a  grown  person  would  be. 

The  following  authorities,  to  which  we  were  not  refer- 
red, support  the  conclusion  to  which  I  have  come :  Mclntyre 
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V.  Buchanan,  14  U.  C.  B.  681 ;  Moore  v.  Moore,  4  0.  L.  R. 
167,  and  the  cases  there  referred  to. 
I  wotdd  dismiss  the  appeal. 

Ibvino,  J.A.: — ^The  appeal  was  limited  on  the  argu- 
ment to  the  4th  ground. 

In  my  opinion,  the  case  was  properly  left  to  the  jury  for 
their  consideration,  and  there  was  evidence  from  which  they 
might  draw  the  conclusion  that  he  was  on  the  highway  when 
he  came  into  contact  with  the  wires,  and  that  there  was 
nothing  to  warn  him  that  the  wires  were  dangerous. 

Martin,  J.A. : — In  my  opinion,  this  verdict  cannot  be 
supported,  because,  on  the  plaintiflPs  own  evidence,  the  un- 
fortunate boy  was  clearly  guilty  of  contributory  negligence 
in  leaving  the  travelled  part  of  the  street  and  unnecessarily 
going  into  the  rough  ground  beyond  the  ditch  or  edge  of  the 
grade  to  examine  the  wires,  purely  for  curiosity,  and  in  de- 
fiance of  the  unmistakable  warning  given  him  by  Mrs.  Cam- 
eron.  Every  case  of  this  general  description  must  be  de- 
cided on  the  special  circumstances,  and  as  to  this  one  I  have 
no  doubt  whatever. 

OiJiLiHEB,  J.A. : — ^In  my  opinion,  the  jury  could  not  rea- 
sonably find,  on  the  evidence,  that  there  was  no  contribu- 
tory n^ligence  on  the  part  of  the  boy. 

I  would  allow  the  appeal. 

Thb  Court  being  evenly  divided,  the  appeal  was  dismis- 
sed. 
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BRITISH  COLUMBIA. 

November  7th,  1911. 
court  of  appeal. 
CUDDY  V.  CAMERON. 

Cofdract — Sale  of  Shares  in  Company — Action  for  Price — 
Chiaranty  of  Assets  of  Company  —  Construction  — 
Deficiency — Provision  for  Arbitration — Condition  Prece- 
dent— Extent  and  Value  of  Deficiency, 

Upon  a  sale  of  shares  of  the  capital  stock*  of  an  incorporated  com- 
pany, the  agreement  of  sale  contained  a  covenant  by  the  vendee  (the 
defendant)  to  pay  the  purchase-money ;  a  clause  (2)  by  which  the 
vendors  (the  plaintiffs)  guaranteed  that  the  assets  of  the  company 
consisted  of  the  property  set  forth  in  a  schedule ;  and  a  clause  (6)  by 
which  the  plaintiffs  guaranteed  that  the  assets  of  the  company,  over 
and  above  certain  specified  ones,  were  correctly  set  forth  in  the 
schedule,  and  provided  that  if,  upon  inve«tigation  and  examination,  it 
turned  out  that  the  assets  or  any  of  them  were  not  forthcoming  and 
could  not  be  delivered,  the  value  of  the  deficiency  should  be  escimaied 
by  arbitrators  and  the  amount  of  their  award  deducted  from  the  pur- 
chase-money. The  defendant  allied  a  deficiency  in  timber  lands  set 
forth  in  the  schedule,  and  an  arbitration  was  held  and  an  award  made 
finding  the  extent  of  the  deficiency  of  the  timber  and  the  value  thereof. 
The  award  was  set  aside,  by  an  order  of  the  Court,  not  appealed  from, 
on  the  ground  that  the  arbitrators  had  no  power  to  decide  upon  the 
extent  of  the  deficiency,  but  only  upon  the  value,  after  the  extent  had 
been  otherwise  ascertained.  The  plaintiffs  having  brought  this  action 
for  the  balance  of  the  price  of  the  shares,  the  defendant  alleged  a 
deficiency  in  the  timber,  but  did  not  counterclaim  in  respect  thereof:-  - 

Held,  per  Macdonald,  C.J.A.,  and  Galliher,  J.A,,  that  the 
covenant  to  pay  the  purchase-money  was  independent  of  the  coven- 
ants contained  in  clauses  2  and  6;  and,  assuming  that  clause  2  was 
independent  of  6,  it  was  open  to  the  defendant  to  counterclaim  under 
2,  and  to  prove  the  deficiency,  if  any,  and  the  value  of  it,  and  in  this 
way  obtain  the  fulfilment  by  the  plaintiffs  of  the  guaranty;  but  the 
defendant  had  not  done  this ;  and  he  should  not,  upon  appeal  from  a 
judgment  in  favour  of  the  plaintiffs,  be  allowed  to  amend. 

Per  Irving,  J.A.,  that  clause  6  meant  that  there  should  be  an 
arbitration  to  decide  what  deduction  should  be  made;  and,  unless 
and  until  such  deduction  was  ascertained  in  the  way  specified  in 
clause  6,  the  defendant  had  no  available  defence. 

Per  Martin,  J. A.,  that  there  was  nothing  to  prevent  the  defend- 
ants coming  to  the  CJourt  to  establish  the  extent  of  the  deficiency,  and 
then  going  to  the  arbitrators  to  determine  the  value  of  ^J^.       _        , 

Judgment  of  Morrison,  J.,  in  favour  of  the  plaintiffs,  affirmed ; 
Martin,  J.A.,  dissenting. 

Appeal  by  the  defendant  from  the  judgment  of  Mor- 
rison, J.,  in  favour  of  the  plaintiffs,  in  an  action  to  recover 
the  balance  of  the  purchase-price  of  shares  in  the  Harrison 
River  Mills  and  Trading  Company  Limited. 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  Irving, 
Martin,  and  Gallihbr,  JJ.A 
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L.  G.  McPhillips,  KC,  for  the  defendant. 
Davis,  K.C.,  for  the  plaintififs. 

Macdonald,  C.J.A. : — The  agreement  of  sale  contains 
an  article  as  follows :  "2.  It  is  understood  and  agreed,  and 
the  parties  of  the  first  part  (the  plaintiffs)  "hereby  guarantee, 
that  the  assets  of  the  said  company,  with  their  approximate 
values,  consist  of  the  lands  and  tenements,  goods  and  chat- 
tels, set  forth  in  the  schedule  hereunto  annexed/^  The  sche- 
dule included  *'' timber  lands,  17,563  acres  at  30  M.  per 
acre,  526,890,000  feet  at  15  cents,  $79,033.50/'  This  is  the 
item  in  dispute  in  this  action.  In  addition  to  the  above, 
the  agreement  contains  this  further  article :  **  6.  The  said 
parties  of  the  first  part  further  guarantee  that  the  balance 
of  the  assets  of  the  said  company,  over  and  above  the  logs, 
stock  in  store,  piles,  boom  sticks,  and  boom  chains,  are  truly 
and  correctly  set  forth  in  the  said  schedule;  and  if,  upon 
investigation  and  examination,  it  turns  out  that  the  said 
assets  or  any  of  them  are  not  forthcoming  and  cannot  be 
delivered,  the  value  of  the  said  deficiency  shall  be  estim- 
ated by  three  arbitrators,  one  to  be  chosen  by  each  of  the 
j)artie8  of  the  first  part  and  second  part,  and  the  third  by  the 
two  arbitrators  so  named  as  aforesaid,  and  the  amount  of 
the  award  of  the  said  arbitrators  shall,  in  manner  herein- 
before mentioned,  be  deducted  from  the  said  purchase-money 
still  owing  and  unpaid  under  this  agreement." 

We  have,  therefore,  two  distinct  covenants  guaranteeing 
the  existence  of  the  said  item  of  the  assets,  one  coupled  with 
arbitration,  the  other  not 

Prior  to  the  commencement  of  this  action,  the  parties 
appointed  arbitrators  under  article  6,  who  proceeded  to  make 
an  award  as  to  the  extent  of  the  deficiency  of  timber  in  such 
item  and  the  value  thereof.  The  award  was  moved  against 
the  defendant,  and  set  aside,  on  the  ground  that  the  arbi- 
trators had  no  power  to  decide  upon  the  extent  of  the 
deficiency,  but  only  as  to  the  value  thereof,  after  the  extent 
had  been  otherwise  ascertained.  The  order  setting  aside  the 
award  was  not  appealed  from;  and,  therefore,  the  question 
as  to  the  true  interpretation  of  article  6,  with  respect  to 
the  scope  of  the  arbitration,  is  now  res  judicata.  The  plain- 
tiffs having  brought  this  action,  the  defendant  in  answer 
alleges  a  deficiency  in  the  item  in  question,  but  does  not 
counterclaim  in  respect  thereof.     The  defendant's  attitude 
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is^  that  the  plaintiffs  cannot  succeed  in  recoveiing  the  balance 
of  the  purchase-money,  becev.-c  of  the  alleged  deficiency. 
The  covenant  to  pay  the  purchase-money  is  independent  of 
the  covenants  contained  in  articles  2  and  6.  It  was  con- 
tended by  Mr.  McPhillips,  for  the  defendant,  that  article  2 
is  a  covenant  or  guaranty  independent  of  6.  Assuming  this 
to  be  so,  it  was  open  to  the  defendant  to  counterclaim  under 
2,  and  to  prove  the  deficiency,  if  any,  and  the  value  of  it, 
and  in  this  way  obtain  the  fulfilment  by  the  plaintiffs  of  the 
guaranty.  But  this  was  not  the  course  adopted.  He  has 
not  counterclaimed,  nor  has  he  offered  any  evidence,  under 
that  paragraph  of  the  defence  which  alleges  the  deficiency, 
that  a  deficiency  in  fact  existed  and  the  value  of  it.  He 
applied  before  us  to  be  allowed  to  amend.  This  was  objected 
to ;  and  I  am  of  opinion  that  the  amendment  ought  not  to  be 
permitted  at  this  stage  of  the  proceedings.  If  we  were  to 
allow  such  an  amendment,  we  should  have  to  send  the  case 
back  for  a  new  trial,  not  because  of  anything  for  which  the 
plaintiffs  were  responsible,  or  for  which  the  Court  below  was 
responsible,  but  to  enable  the  defendant  to  set  up  a  cross- 
action. 

I  think,  therefore,  the  appeal  should  be  dismissed. 

Galliher,  J.A.,  agreed  in  the  opinion  of  Macdonald, 
C.J.A. 

Irving,  J.: — I  would  dismiss  the  appeal. 

The  plaintiffs  sue  for  $80,000,  balance  due  them  for 
shares  in  the  Harrison  River  Mills  and  Trading  Company. 

The  defendant  denies  that  he  has  received  what  the 
plaintiffs  represented  were  the  assets  of  the  company,  and 
contends  that,  by  virtue  of  a  guaranty  given  by  the  plaintiffis 
in  the  agreement,  he  has  a  right  to  set  up  this  deficiency  as 
an  answer  to  the  plaintiffs'  claim  . 

The  plaintiffs  say  that  the  agreement  requires  an  arbi- 
tration to  be  held  before  any  deduction  from  the  agreed  pur- 
chase-money can  be  made  for  alleged  shortage. 

I  think  the  plaintiffs'  contention  is  correct.  The  plain 
meaning  of  article  6  of  the  agreement  is,  that  there  is  to  be 
an  arbitration  to  decide  what  deduction  is  to  be  made;  and, 
unless  and  until  such  deduction  is  ascertained  in  the  way 
specified  in  article  6,  the  defendant  has  no  available  de- 
fence. 
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Mabtin,  J. a.  (dissenting)  : — This  case  primarily  turns 
upon  the  construction  that  is  to  be  placed  upon  the  following 
words  in  article  6  of  the  agreement :  '^  If,  upon  investigation 
and  examination,  it  turns  out  that  the  said  assets  or  any  of 
them  are  not  forthcoming  and  cannot  be  delivered,  the  value 
of  the  said  deficiency  shall  be  estimated  by  three  arbitra- 
tors. .  .  /'  Now,  it  is  quite  dear,  to  me  at  least,  that 
the  assistance  of  the  arbitrators  cannot  be  invoked  until  the 
condition_  precedent  to  their  jurisdiction  has  been  fulfilled, 
viz.,  a  preliminary  investigation  to  establish  the  fact  of  a 
deficiency  of  assets.  How  can  this  fact  be  established?  In 
two  ways  only:  either  informally  by  consent  of  the  parties 
(for,  in  the  absence  of  that  consent,  one  party  c€mnot  estab- 
lish what  the  other  denies) ;  or  by  a  formal  action  in  a  Court 
of  law  in  the  usual  manner.  There  is  no  evidence  of  the 
first  course  having  been  adopted;  and  why,  then,  should  the 
defendant  be  prevented  from  going  to  the  Court  and  es- 
tablishing the  extent  of  the  deficiency,  and  then  going  to 
the  arbitrators  to  determine  the  value  of  it,  as  he  tells  us  he 
is  ready  to  do?  The  case,  in  my  opinion,  is  a  very  simple 
one;  and,  in  view  of  our  recent  decision  in  Swift  v.  David, 
15  B.  C.  R.  70,  afl5rmed  by  the  Supreme  Court  of  Canada, 
on  the  9th  December,  1910,  presents  no  real  difficulty,  when 
properly  understood. 

Appeal  dismissed;  Martin^  J.A.,  dissenting. 


BRITISH  COLTTMBIA. 

November  7tii,  1911. 

court  of  appeal. 

JOHNSON  CO.  V.  IMPERIAL  FISHERIES  LIMITED. 

Summary  Judgment  —  Order  XIV, — Guaranty — Individual 
Liability  of  Ouarantors — Practice, 

The  defendant  company  made  an  airreement  to  purchase  from  the 
plaintiffs  and  pay  for  a  quantity  of  salt.  The  aRreement  was  signed 
in  the  name  of  the  company,  by  the  president  and  secretary-treasurer, 
and  under  the  signatures  appeared,  "  We,  the  undersigned,  guarantee 
payment  of  the  obligation  as  noted  above,"  with  the  same  signatures, 
that  is,  the  name  of  the  company,  then  the  signature  of  the  president. 
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with  the  word  "  president "  after  his  name,  the  signature  of  the  secre- 
tary-treasurer, in  the  same  way,  and,  in  addition,  the  signature  of  the 
vice-preeident,  in  the  same  way  : — 

Heldf  in  an  action  against  the  company  and  the  three  offirers  as 
indiriduals,  that  the  latter  were  personally  liable  as  guarantors;  and 
that  it  was  a  proper  case  for  summary  judgment  under  Order  XI W, 
the  liability  being  dear ;  Martin,  J.A.,  dissenting. 

Appeal  by  the  defendant  Heam  from  an  order  of 
Murphy,  J.,  in  Chambers,  under  Order  XIV.,  allowing  the 
plaintiffs  to  sign  final  judgment  for  the  amount  of  their 
money  demand. 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  Irving, 
Martin,  and  Galliher^  JJ.A. 

S.  S.  Taylor,  K.C.,  for  the  appellants. 
W.  S.  Deacon,  for  the  plaintiffs. 

Macdonald,  C.J.A.  : — Judgment  was  given  by  Murphy, 
J.,  in  favour  of  the  plaintiffs,  on  motion  made  under  Order 
XIV.  It  was  clearly  proven  that  the  defendant  company 
had  no  valid  defence  to  the  action,  but  Hearn,  one  of  the 
individual  defendants,  who  were  sued  as  guarantors,  appeals, 
on  the  ground  that  he  and  his  co-defendants  have  shewn  a 
good  defence,  or  at  least  such  a  defence  as  entitles  them  to 
have  the  action  tried  in  the  usual  way.  The  dispute  narrows 
down  to  the  question  of  whether  or  not  the  appellant  and 
lis  co-defendants  signed  the  guaranty  personally,  or  only  as 
officers  of  the  defendant  company.  The  document  is  put  in 
evidence,  and  consists  of  an  agreement  by  the  defendant 
company  to  purchase  and  pay  for  a  quantity  of  salt.  It  was 
signed : — 

^'Imperial   Fisheries  Ltd. 

J.    0.   Hearn,   president 
"  Saml.  J.  Levy,  secretary-treasurer." 

Under  this  aj^ain  appears  the  following: — 
"  We,  the  undersigned,  guarantee  payment  of  the  obliga 
tion  as  noted  above. 

''Imperial  Fisheries  Ld. 

"J.  0.  Heam,  president 

''  Saml.   J.   licvy,   secretary-treasurer 

''William  Kilroy,  vice-president" 

Kelly,  who  made  the  aflSdavit  upon  which  the  judgment 
h  founded,  depoged  that  he  had  interviewed  the  defendants 
Heam  and  Kilroy,  and  informed  them  that  credit  would  not 
be  given  unless  the  account  were  guaranteed  by  Kilroy;  that 
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Kilroy  replied  that  he  would  see  the  others  interested,  and 
let  Kelly  know  the  result  later;  that  later  Hearn  informed 
Kelly  that  Kilroy  would  sign  such  a  guaranty;  that  he, 
Kelly,  then  left  the  document  referred  to  above  with  Hearn, 
and  that  shortly  afterwards  he  received  it  again,  si^ed  as 
above  set  out.  Now,  if  the  appellant's  contention  be  given 
effect  to,  the  latter  part  of  the  document,  namely,  the  guar- 
anty, means  nothing  at  all.  The  company  were  bound  ef- 
fectually, by  the  agreement  itself,  to  buy  and  pay  for  the 
Bait.  The  words  containing  the  guaranty  were  put  at  the 
foot  of  the  agreement  by  the  plaintiffs,  so  that  it  should  be 
signed  by  Kilroy.  On  the  construction  of  the  whole  docu- 
ment, I  can  come  to  no  other  conclusion  than  that  the  ac- 
count was  guaranteed  by  the  appellant  and  his  co-defend- 
ants individually.  It  looks  to  me  very  much  as  if  the 
guaranty  was  deliberately  signed  by  the  defendants  in  the 
peculiar  manner  that  it  was  with  the  object  of  satisfying 
the  plaintiffs'  demand,  and  at  the  same  time  affording  a 
plausible  defence,  should  action  upon  the  guaranty  be 
brought,  on  the  specious  pretence  now  put  forward  that 
the  individual  defendants  simply  signed  the  guaranty  as 
officers  of  the  company,  and  not  individually.  The  aflS- 
davits  of  Hearn  and  Kilroy  are  framed  with  great  ingenuity 
to  avoid  meeting  the  direct  and  positive  statements  of  Kelly 
referred  to  above,  while,  at  the  same  time,  they  are  designed 
to  create  the  impression  that  Kelly  is  being  contradicted. 

If  I  had  any  reasonable  doubt  of  the  liability  of  the 
individual  defendants,  on  the  clear  construction  of  the  docu- 
ment itself,  coupled  with  the  circumstances  under  which  it 
was  sigrned,  I  should  set  aside  the  judgment  and  let  the 
action  go  to  trial,  but  I  have  none. 

I  would  dismiss  the  appeal. 

Irving,  J.: — I  would  dismiss  this  appeal.  Kilroy'e 
aflBdavit  has  satisfied  me  that  the  order  for  judgment  was 
properly  made,  and  that  the  proposed  defence  is  a  sham. 

Whether  it  was  the  intention  to  bind  the  defendants  per- 
sonally, is  a  question  of  construction;  the  intention  is  to  be 
gathered  from  the  terms  of  the  document  alone. 

Oalliheb,  J. a.: — At  the  close  of  this  case,  I  was  pre- 
pared to  give  judgment  dismissing  the  appeal.  A  further 
perusal  of  the  evidence,  and  consideration  of  the  arguments 
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of  counsel  and  authorities  cited,  confirm  me  in  that  con- 
clusion. 

The  appeal  should  be  dismissed. 

Martin,  J. A.  (dissenting) : — So  far  as  the  only  appel- 
lant, H.  0.  Heam,  is  concerned,  this  is  an  action  on  an 
alleged  guaranty,  which  is  relied  upon  as  being  signed  by 
him,  and  two  other  co-defendants,  who  also  are  oflScers  of 
the  defendant  company,  in  their  personal  capacity.  But 
in  the  aflBdavit  of  the  plaintiffs*  secretary,  A.  B.  Kelly,  par. 
10,  it  is  alleged  that  ^^I  interviewed  the  defendant  Heam 
and  the  defendant  Kilroy  and  informed  them  that  the  plain- 
tiff company  would  not  give  the  defendant  company  credit 
unless  the  payment  was  guaranteed  by  the  defendant  Kil- 
roy. .  .  ."  Kilroy,  in  his  affidavit,  pars.  2  and  3,  gives 
this  statement,  which  is  the  crux  of  the  matter,  a  point 
blank  denial,  and  the  statement  of  Kelly  is  inconsistent  with 
the  contention  of  Heam  and  Kilroy  that  the  guaranty  was 
not  intended  to  be  a  personal  one,  because,  if  it  were,  why 
should  Heam  voluntarily  and  unnecessarily  give  his  per- 
sonal guaranty  for  $2,520.56,  when  admittedly  only  that  of 
Kilroy  was  asked  for?  The  situation,  as  I  regard  it,  is 
simply  this — either  the  plaintiffs  must  elect  to  stand  or  fall 
on  the  document  as  it  is  written,  and  submit  it  to  the  Court 
for  a  true  legal  construction ;  or,  if  tliey  seek  to  add  anything 
material  to  it  by  further  evidence,  then  an  opportunity  must 
be  given  the  other  side  to  answer  the  evidence.  Here  the 
plaintiffs  have  elected  to  adduce  important  evidence  in  addi- 
tion to  and  explanatory  of  the  written  document,  and  that 
evidence  directly  influenced  the  learned  Judge  below,  as 
appears  by  his  reasons  for  judgment.  In  such  case,  the 
defendant  cannot  be  shut  out  from  meeting  the  case  made 
out  against  him  in  all  its  aspects.  If  authority  be  needed  in 
support  of  this  view,  it  will  be  found  in  the  case  of  D' Avig- 
non V.  Jones,  9  B.  C.  E.  359,  affimaed  in  32  S.  C.  R.  650, 
wherein  it  was  said  (p.  362) :  ^*The  plaintiff  having  elected 
to  make  this  evidence  relevant  to  the  issue,  I  think  the 
defendants  were  at  liberty  to  answer  it.*'  The  result  is,  that, 
before  the  true  state  of  the  relations  between  the  parties  can 
be  ascertained,  the  facts  must  be  found  in  the  only  possible 
way,  viz.,  by  a  trial ;  and,  in  my  opinion,  justice  cannot  be 
done  between  these  parties  short  of  that.  It  is  unfortninate 
that  the  decision  of  the  House  of  Lords  in  Jacob  v.  Booth's 
Distillery,  85  L.  T.  B.  262,  50  W.  B.  49,  was  not  cited  to  the 
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learned  Judge  below,  because  it  materially  changed  the  law 
on  the  subject;  and,  if  the  principles  there  laid  down  are  fol- 
lowed, as  they  must  be,  I  cannot,  with  all  respect  to  other 
7iew8,  see  how  this  appellant  can  be  deprived  of  his  right  to 
have  his  case  heard  in  the  usual  way. 

Appeal  dismissed;    MARTiif^  J.A.,  dissenting. 


BBITISH  COLTTHBIA. 

November  7th,  1911. 

oouet  op  appeal. 

Re  PRUDHOMME  AND  PRINCE  RUPERT  LICENSE 
COMMISSIONERS. 

Liquor  ^License  Act — Renewal  of  License — Board  of  Com- 
missioners  —  Refusal  of  Application — Grounds  for  — 
Hdtel  Situated  in  Neighbourhood  of  Building  Used  as 
Church — '^  Building  Occupied  Exclusively  as  a  Church  ^^ 
— Change  in  Personnel  of  Board — Change  in  By4aw — 
Discretion  of  Commissioners — Mandamus  to  New  Board 
— Absence  of  Mala  Fides. 

A  Ucense  to  sell  intoxicating  liqaors  in  his  hotel  was  granttKl  tc 
P.  by  the  License  Commissioners  for  a  city,  on  the  17th  October,  1910, 
for  a  period  beginning  on  that  day  and  ending  on  the  15th  January, 
1911.  At  the  next  regular  meeting  of  the  Commissioners,  held  on  the 
14th  December,  1910,  P.  applied  for  a  renewal  of  the  license.  By  the 
by-law  then  in  force,  it  was  declared  that  no  application  for  a  re- 
newal should  be  refused  by  the  Commissioners,  unless  it  was  proved 
that  the  licensee  had  been  guilty  of  an  infraction  of  the  by-law,  or 
onleas  the  number  of  licenses  should  be  reduced — ^neither  of  which 
was  shewn  No  action  was  taken  at  that  meeting ;  and,  after  repeated 
adjournments,  the  Commissioners  on  the  11th  January,  1911,  refused 
the  application.  The  personnel  of  the  Board  was  changed  after  the 
15th  January,  1911.  P.  persisted,  before  the  new  Board,  in  his 
application  for  a  renewal ;  and,  in  the  alternative,  applied  for  a  new 
license.  These  applications  were  considered,  and  finally,  on  the  28th 
March,  denied.  A  new  by-law  <>ame  into  force  on  the  20th  March. 
Thereafter  P.  applied  for  and  obtained  from  a  Judge  an  order  for  a 
mandamus  to  the  Commissioners  to  renew  his  license. 

Upon  appeal  from  that  order,  the  Court  was  evenly  divided. 

Ueldf  per  Maodonald,  C.J.A.,  and   Gaixiheb,   J.A.,   that  the 

Erofessed  ground  for  the  Commissioners'  final  denial,  viz.,  that  P.'s 
otel  was  within  300  feet  of  "  a  building  occupied  exclusively  as  a 
church,'*  was  untenable,  the  so-called  church  being  a  hall,  the  lower 
storey  of  which  was  used  by  a  religious  body  for  public  worship,  while 
the  upper  storey  was  rented  for  other  purposes. 

Held,  also,  per  Maodonald,  C.J.A.,  and  Gallihkb,  J. A.,  that  the 
successors  In  ofnce  of  the  members  of  the  Board  who  ought  to  have 
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renewed  the  license  could  be  compelled  by  mandamus  to  renew  it; 
and  that  the  action  of  the  old  Board  did  not  preclude  the  new  Board 
f/om  dealing  with  the  application. 

Mayor  and  Asaessors  of  Rochester  v.  The  Queen,  2?  L.  J.  Q.  B» 
434,  applied  and  followed. 

Heldt  also,  per  Macdonald,  C.J.A.,  and  Galliher,  J.A.,  that, 
although  the  new  by-law  made  it  discretionary  with  the  Board  to  re- 
new or  not  to  renew  the  license,  the  change  did  not  affect  the  position ; 
for  the  Board  had  not  been  deprived  of  the  power  to  renew ;  and,  at 
the  time  the  wrong  was  done,  no  exercise  of  discretion  was  required, 
but  simply  a  ministerial  act. 

Held,  per  Ibvino,  J.A.,  that  the  Court  had  no  power  to  order  the 
new  Board  to  consider  P.'s  application  according  to  the  by-law  in 
force  when  it  was  first  made:  P.  had  no  vested  right  to  a  renewal 
under  the  by-law  in  force  at  the  time  he  obtained  his  license. 

Held,  per  Mabtin,  J.A.,  that,  as  no  bad  faith  on  the  part  of  the 
Commissioners  was  shewn,  the  order  for  a  mandamus  could  not  be 
supported. 

Appeal  by  the  Board  of  License  Commissioners  of  the 
City  of  Prince  Bupert  from  an  order,  of  Clement,  J.,  for 
the  issue  of  a  mandamus  commanding  the  appellants  to 
renew  a  liquor  license. 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  Irvino, 
Martin,  and  Galliher,  JJ.A. 

Craig,  for  the  appellants. 
Woodworth,  for  the  respondent. 

Macdonald,  C.J.A.: — The  order  appealed  from  directs 
that  a  writ  of  mandamus  shall  issue,  directed  to  the  Board 
of  License  Commissioners  for  the  City  of  Prince  Bupert, 
commanding  them  to  renew  the  liquor  license  previously 
granted  and  held  by  the  applicant,  which  covered  a  period 
from  the  17th  October,  1910,  to  the  16th  January,  1911. 
The  license  was  issued  on  the  17th  October,  1910;  and  the 
only  contention  made  before  us  concerning  its  validity 
was,  that,  because  one  of  the  two  Commissioners  present  at 
the  meeting  on  that  day  rose  from  his  seat  and  declared  his 
refusal  to  take  further  part  in  the  sitting  of  the  Board, 
there  ceased  to  be  a  quorum,  notwithstanding  that  such 
Commissioner  did  not  leave  the  room.  I  am,  however, 
unable  to  take  this  view  of  the  matter,  and  must,  therefore, 
take  it  that  the  license  was  properly  issued. 

At  the  next  regular  meeting  of  the  Board,  held  on  the 
14th  December,  1910,  the  applicant  applied  for  a  renewal 
of  the  license.  He  had  complied  with  all  the  formalities 
required  by  law;  and  the  Board  had  before  it  a  report  from 
the  Chief  Constable  certifying  that  the  hotel  and  the  ap- 
pointments thereof  were  in  accordance  with  the  regulations. 
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No  complaints  or  charges  were  made  against  the  licensee, 
except  that,  in  the  erection  of  the  hotel,  non-union  men  had 
been  employed,  and  that  some  of  the  material  had  been 
purchased  elsewhere  than  in  Prince  Rupert.  By  the  by-law 
then  in  force,  it  was  declared  that  "  no  application  for  a 
renewal  shall  be  refused  by  the  Board,  unless  it  be  proved 
that  the  licensee  has  been  guilty  of  an  infraction  of  the 
provisions  of  this  by-law,  or  unless  the  number  of  licenses 
are  reduced,  in  which  case  the  licenses  shall  be  reduced  in 
order  of  the  last  issued/^  There  was  not  even  a  suggestion 
of  infraction  of  the  by-law  or  of  a  reduction  of  the  number 
of  licenses,  so  that  it  was  plainly  the  duty  of  the  Board  to 
grant  the  renewal.  No  action  was  taken  at  that  meeting; 
and,  after  repeated  adjournments,  the  application  was  re- 
fused on  the  11th  January,  1911.  Such  refusal  was  a  de- 
nial of  the  applicant's  clear  right. 

The  personnel  of  the  Board  changed  after  the  muni- 
cipal elections  held  on  the  15th  January,  1911,  and  William 
Manson  replaced  the  former  Mayor  as  chairman  of  the 
Board,  but  the  other  two  Commissioners  were  re-appointed 
for  1911.  The  applicant  persisted,  before  the  new  Board, 
in  his  application  for  a  renewal;  and,  in  the  alternative, 
applied  for  a  new  license.  These  applications  were  con- 
sidered, and  finally,  in  March, .  denied.  The  professed 
ground  of  this  denial  was,  that  the  hotel  was  within  300 
feet  of  a  church  within  article  7  of  the  by-law.  This 
ground  was  the  last  resort  of  those  who  resisted  the  re- 
newal, and  was  not  even  mooted,  as  far  as  the  evidence  be- 
fore us  shews,  until  the  8th  March.  The  so-called  church 
is  a  hall,  the  lower  storey  of  which  was  used  by  a  religious 
body  for  public  worship,  but  the  upper  storey  was  rented 
for  other  purposes.  This  building  clearly  was  not  "  a  build- 
ing occupied  exclusively  as  a  church.^' 

The  question  which  has  given  me  the  most  trouble  i? 
as  to  whether  the  Board,  as  constituted  after  the  16th 
January,  1911,  can  be  commanded  to  do  what  undoubtedly 
the  Board,  as  theretofore  constituted,  should  have  done, 
and  could  have  been  compelled  to  do.  We  were  noU  re- 
ferred to  any  authority  on  this  braneh  of  the  case;  but  T 
find  that  the  question  was  dealt  with  in  England  in  the 
Exchequer  Chamber,  in  appeal  from  the  Court  of  Queen's 
Bench,  in  Mayor  and  Assessors  of  Rochester  v.  The  Queen, 
27  L.  J.  Q.  B.  434.  The  majority  of  the  Court  in  that  case 
sustained  the  order  of  the  Court  of  Queen's  Bench  granting 
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a  writ  of  mandamus  directed  to  the  new  Mayor  and  old 
assessors  to  revise  the  burgess  list  for  the  previous  year, 
notwithstanding  that  the  time  fixed  by  statute  within  which 
it  should  have  been  done  had  expired.  There  was  there  a 
sharp  difference  of  opinion  among  the  Judges;  and,  while 
one  may  entertain  a  doubt  as  to  the  correctness  of  that  de- 
cision, yet  I  think  the  doubt  arises  largely  by  reason  of  the 
peculiar  terms  of  the  order,  which  directed,  not  the  old 
Board  nor  the  new  Board,  but  certain  persons  from  each, 
to  do  an  act  which  ought  to  have  been  done  by  the  old  and 
in  default  of  that  by  the  new  Board.  Here  we  have  no  such 
complicatio:!.  The  whole  question  is,  can  the  successors 
in  oflBce  of  the  members  of  the  Board  who  ought  to  have 
renewed  the  license  be  compelled  by  mandamus  to  renew  it  ? 
In  the  case  above  referred  to,  Martin,  B.,  delivering  the 
judgment  of  the  Chief  Baron  and  himself,  said:'" It  seems 
to  us  that  The  King  v.  Sparrow,  2  Str.  1123,  and  The  King 
v.  Mayor  of  Norwich,  1  B.  &  Ad.  310,  are  authorities  upon 
the  point,  and  the  principle  of  these  cases  establishes  the 
doctrine  that  the  Court  of  Queen^s  Bench  ought  to  compel 
the  performance  of  a  public  duty  by  public  ofiicers,  although 
the  time  prescribed  by  statute  for  the  performance  of  them 
is  pasFcd;  and  if  the  public  officer  to  whom  belongs  the  per- 
formance of  the  duty  has  in  the  meantime  quitted  his  office, 
and  has  been  succeeded  by  another,  we  think  that  it  is  the 
duty  of  his  successor  to  obey  the  writ  and  to  do  the  acts 
when  required  which  his  predecessor  has  omitted  to  per- 
form." And  again :  "'  Instead  of  being  astute  to  discover 
reasons  for  not  applying  this  great  constitutional  remedy 
for  error  and  misgovemment  (mandamus),  we  think  it  our 
duty  to  be  vigilant  to  apply  it  in  every  case  to  which  by  any 
reasonable  construction  it  can  be  made  applicable." 

We  have  here  also  the  fact  that  the  application  for  a 
renewal  was  persisted  in  by  the  applicant  before  the  new 
Board,  and  that  that  Board  also  denied  him  justice.  The 
action  of  the  old  Board  did  not,  in  my  opinion,  preclude  the 
new  Board  from  dealing  with  the  matter.  It  was  not  as  if 
there  had  been  a  judicial  decision.  The  old  Board  refused 
to  perform  the  duty  clearly  imposed  by  the  by-law;  and, 
therefore,  in  my  opinion,  the  matter  was  in  no  sense  res 
judicata  when  it  came  before  the  new  Board. 

It  was  also  urged  that,  because  a  new  by-law  was  passed 
omitting  the  part  quoted  above,  so  as  to  make  it  discre- 
tionary with  the  Board  to  renew  a  license,  a  mandamus 
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would  not  lie.  The  change  in  the  by-law  was  not  made 
until  the  20th  March  of  this  year,  long  after  the  old  Board 
had  refused  to  obey  the  law,  and  the  new  Board  had  had 
the  opportunity  to  obey.  The  order  appealed  from  was 
made  when  the  renewal  should  have  been  in  force,  and 
when  it  would  have  been  unaffected  by  the  change  in  the 
by-law.  I  do  not  think  the  change  in  the  by-law  affected 
the  matter.  The  Board  has  not  been  deprived  of  power  to  • 
renew ;  and  as,  at  the  time  the  wrong  was  done,  no  exercise 
of  discretion  was  required,  but  simply  the  doing  of  a  minis- 
terial Act,  I  think  the  order  appealed  from  is  right. 
I  would  dismiss  the  appeal. 

GTalliher,  J.A.,  agreed  with  Macdonald,  C.J.A. 

Irving,  J.: — T  would  allow  this  appeal.  I  think  the 
learned  Judge  had  no  authority  to  order  the  present  Board 
to  consider  the  applicant's  application  according  to  the  by- 
laws in  force  when  it  was  first  made.  On  the  11th  January, 
1911,  Prudhomme's  application  was  refused  by  the  old 
Board,  and  on  the  8th  March  it  was  refused  by  the  new 
Board.  Both  those  applications  were  under  by-laws  now 
repealed.  On  the  20th  March  the  new  code  of  by-laws 
came  into  force,  and  on  the  28th  March  the  applicant's  ap- 
plication was  again  dismissed. 

In  my  opinion,  any  application  made  after  the  change 
in  the  by-laws  must  be  governed  by  the  amendments.  The 
applicant  can  have  no  vested  right  to  have  a  renewal  under 
tbe  by-laws  in  force  at  the  time  he  obtained  his  license. 

Martin,  J.A.: — Unless  bad  faith  on  the  part  of  the 
License  Commissioners  can  be  established,  the  order  ap- 
pealed from  cannot,  clearly,  in  my  opinion,  be  supported; 
and,  as  no  satisfactory  evidence  of  such  bad  faith  has  been 
adduced,  the  appeal  should  be  allowed. 

The  Court  being  evenly  divided,  the  appeal  was  dis- 
missed. 
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BBITISH  COLTTHBIA. 

November  7th,  1911. 

court  of  appeal. 

•MORRISON  THOMPSON  HARDWARE  CO.  v.  WEST- 
BANK  TRADING  CO. 

Company — Chattel  Mortgage  Made  by — Failure  to  Register 
in  Due  Time — Ex  Parte  Order  of  Judge  Extending  Time 
— Companies  Act,  1910,  sec,  lOJk — Fra/udulent  Conceal- 
ment of  Company's  Unsecured  Creditors — Action  to  Set 
aside  Order, 

The  judgment  of  Hunter,  C.J.B.C,  16  B.  C.  R.  33,  dismissing 
an  action  to  set  aside  a  chattel  mortgage  made  by  a  company  to  a 
bank,  and  its  registration,  and  an  ex  parte  order  of  a  Judge  extend- 
ing the  time  for  registration,  was  affirmed. 

Held,  per  Maci>onai.d,  C.J.A.,  and  Galliuer,  J.A.,  that  there 
was  nothing  fraudulent  on  the  part  of  the  bank,  either  in  taking  the 
mortgage  or  in  procuring  its  registration.  The  mortgage,  not  being 
registered  until  after  sixty  days  from  its  date,  was  not  attacked  by 
creditors  within  sixty  days,  under  the  Fraudulent  Preferences  Act, 
1905,  sec.  3,  sub-sec.  3 ;  and  the  non-registration  in  time  and  the 
subsequent  extension  after  the  lapse  of  sixty  days  might  have  had  the 
effect  of  keeping  creditors  in  tie  dark  and  giving  life  to  the  mortgage, 
with  the  defence  of  pressure  restored ;  but  there  was  no  remedy  for 
that  without  new  legislation.  A  Judge  has,  by  sec  104  of  the  CJom- 
panies  Act,  1910,  power  to  extend  the  time  for  registering  a  chattel 
mortpige :  and,  according  to  the  practice,  this  is  done  ex  parte  and 
merely  upon  proof  of  the  particular  excuse  put  forward.  And  where 
the  excuse  is  based  upon  such  a  ground  as  was  alleged  in  this  case — 
a  mistake  as  to  the  proper  office  for  registration — it  is  not  necessary 
to  disclose  to  the  Judge  the  financial  condition  of  the  company  in 
regard  to  their  creditors.  The  proviso  in  the  order,  purporting  to 
protect  creditors,  did  not  assist  the  plaintiffs,  because  it  did  not 
oxtend  to  unsecured  creditors ;  and,  if  the  plaintiffs  were  within  it, 
they  did  not  claim  under  it. 

In  re  Ehrmann  Brothert  Limited,  [1906]  2  Ch.  697,  followed. 

Per  Irving,  J. A. : — To  maintain  an  action  to  set  aside  the  order, 
assuming  that  it  would  lie,  it  was  necessary  that  there  should  be 
creditors  in  existence,  at  the  time  the  order  was  made,  who  could 
maintain  an  action  to  set  aside  the  chattel  mortgage;  and,  as  that 
was  not  shewn,  the  action  failed. 

Per  Martin,  J.A.  : — ^The  failure  duly  to  register  the  mortgage 
was  "due  to  inadvertence;"  and,  therefore,  the  Judge  had  jurisdic- 
tion to  make  the  order  under  sec.  104  of  the  Act.  There  was  no 
ground  for  the  allegation  that  the  order  was  obtained  by  fraudulent 
concealment. 

Appeal  by  the  plaintiflEs  from  the  judgment  of  Hunter, 
C.J.B.C,  16  B.  C.  R.  33,  dismissing  an  action  brought  by 
creditors  of  the  Westbank  Trading  Company  against  that 
company  and  the  Royal  Bank  of  Canada,  to  set  aside  an  ex 
parte  order  made  by  Murphy,  J.,  under  the  Companies  Act, 
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extending  the  time  for  registering,  with  the  Registrar  of 
Joint  Stock  Companies,  a  chattel  mortgage  made  by  the 
defendants  the  Westbank  Trading  Company  to  the  defend- 
ants the  Boyal  Bank  of  Canada,  and  to  set  aside  the  registra- 
tion made  pursuant  to  the  order,  and  the  chattel  mortgage  it- 
self. The  mortgage  was  originally  registered,  by  mistake, 
with  the  County  Court  Begistrar.  The  fact  that  the  West- 
bank  Trading  Company  were  in  insolvent  circumstances  was 
not  disclosed  to  Muephy^  J. 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  Irving, 
Martin,  and  Galliher,  JJ.A. 

R.  M.  Macdonald,  for  the  plaintiffs. 

GriflBn,  for  the  defendants  the  Royal  Bank  of  Canada. 

Macdonald,  C.J. A.: — I  am  unable  to  find  anything 
fraudulent  on  the  part  of  the  bank,  either  in  taking  the 
mortgage  or  in  procuring  the  extension.  A  successful  at- 
tack might  possibly  have  been  made  on  the  mortgage 
within  sixty  days  of  its  date,  by  virtue  of  the  Fraudulent 
Preferences  Act,  1905,  *sec.  3,  sab-sec.  3.  The  fact  of  the 
non-registration  in  time,  and  the  subsequent  extension  after 
the  lapse  of  sixty  days,  may  have  had  the  effect,  the  first, 
of  keeping  creditors  in  the  dark,  the  second,  of  giving  life 
to  the  mortgage,  with  the  defence  of  pressure  restored,  but 
I  cannot  see  that  we  can  help  that.  The  remedy,  if  remedy 
be  needed,  must  be  sought  in  legislation. 

A  Judge  has,  by  sec.  104  of  the  Companies  Act,  1910, 
power  to  extend  the  time,  on  one  or  more  of  four  or  five 
distinct  and  independent  grounds.  This  power  has  been 
exercised  many  times  in  England  under  an  identical  section 
in  the  English  Companies  Act,  and  this  appears  to  have 
been  done  in  much  the  same  manner  as  it  was  done  here, 
ex  parte,  and  merely  upon  proof  of  the  particular  excuse 
put  forward.  One  of  the  grounds  upon  which  the  extension 
may  be  granted  is,  that  the  omission  to  register  in  time 
was  not  of  a  nature  to  prejudice  creditors  or  shareholders 
of  the  company;  and,  when  this  is  the  ground  relied  upon, 
it  must  be  proved ;  but  where  the  excuse  is  based  upon  one 
of  the  other  grounds,  as  it  was  here,  I  do  not  think  it  is 
the  practice  to  require  the  petitioner  to.  disclose  to  the 
Judge  the  financial  condition  of  the  mortgagor  in  relation 
to  his  creditors.     It.  has  been  thought  proper  in  England  to 
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insert  in  the  order  granting  the  extension  a  proviso  in- 
tended to  protect  creditors;  but  this  proviso  was  held  to 
extend  only  to  secured  creditors,  and  not  to  those  who  had 
no  property  interest  in  the  goods  mortgaged;  see  Palmer^s 
Company  Precedents,  10th  ed.,  p.  1316  et  seq;  and  In  re 
Ehrmann  Brothers  Limited,  [1906]  2  Ch.  697.  If  a  good 
excnse  for  non-registration  is  made  out,  the  Judge  does  not, 
as  I  read  the  cases,  concern  himself  with  the  effect  which 
the  registraton  may  have  upon  the  unsecured  credtors.  Nor 
does  the  proviso  in  the  order  of  Murphy,  J.,  which  we  are 
asked  to  set  aside,  and  which  purports  to  protect  creditors, 
assist  the  plaintiffs.  Even  if  the  plaintiffs  fall  within  it, 
the  term  "  creditors ''  would,  in  my  opinion,  have  to-  be 
construed  as  it  was  in  In  re  Ehrmann  Brothers  Limited, 
supra,  as  not  extending  to  unsecured  creditors,  such  as  the 
plaintiffs  then  were.  Besides,  if  the  plaintiffs  are  within 
the  proviso,  they  are  not  in  this  action  claiming  relief  under 
it. 

The  appeal  should  be  dismissed. 

Galliher,  J.A.,  agreed  with  Macdonald,  CJ.A. 

Irving,  J.A.: — The  plaintiffs'  appeal  is  based  on  this, 
that  the  order  made  by  Murphy,  J.,  on  the  11th  October, 
was  obtained  by  fraudulently  concealing  from  the  Judge 
that  the  company  were  insolvent,  and  that  meetings  of 
their  creditors  were  being  held. 

Upon  reading  the  affidavits  filed  on  the  application  to 
extend  the  time,  it  is  plain  that  a  slip  had  occurred.  The 
document  had  been  registered  in  the  wrong  office;  and  the 
application  was,  in  my  opinion,  fairly  made.  I  see  no  rea- 
son why  the  applicants  should  proceed  to  set  out  on  affi- 
davit their  views  on  the  solvency  of  the  mortgagor. 

The  learned  Chief  Justice  came  to  the  conclusion  that 
it  was  not  proved  satisfactorily  that  the  plaintiffs,  or  any 
of  them,  were  creditors  of  the  company  at  the  time  the 
chattel  mortgage  was  given;  and  in  that  conclusion  I  agree. 

To  maintain  an  action  to  set  aside  the  order,  assuming 
that  such  an  action  lies,  it  is  necessary  that  there  should  be 
creditors  in  existence,  at  the  time  of  its  execution,  who 
could  maintain  an  action  to  set  aside  the  chattel  mortgage. 

As  no  such  creditors  have  been  shewn  to  exist,  I  would 
dismiss  the  appeal  on  that  ground. 
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Martin,  J.A.: — ^It  is  clear  that  the  failure  duly  to 
register  the  mortgage  was  "due  to  inadvertence ;'*  and, 
therefore,  the  Judge  had  jurisdiction  to  make  the  order 
under  sec.  104  of  the  Companies  Act,  1910.  But  it  is  urged 
by  par.  9  of  the  statement  of  claim,  that  on  the  applica- 
tion material  facts  were  concealed  from  him,  and  a  declara- 
tion is  sought  that  the  said  order  was  obtained  by  fraudu- 
lent concealment,  and  judgment  is  prayed  for  to  set  aside 
the  order.  Now,  apart  from  all  other  questions,  it  is  well 
to  decide  at  the  outset  whether  this  allegation  of  fact  is 
correct,  because  the  whole  case  turns  on  it;  and,  therefore, 
I  have  carefully  considered  the  evidence,  with  the  result 
that,  in  my  opinion,  there  was  no  such  concealment,  and  it 
would  have  been  of  no  assistance  in  the  circumstances  to 
bring  to  the  learned  Judge's  notice  the,  for  example,  inde- 
cisive and  fruitless  meetings  which  were  in  September  held 
after  the  giving  of  the  mortgage  had  become  known  to  all 
concerned  in  July,  or  the  beginning  of  August. 

I  am  unable  to  hold,  therefore,  that  any  case  has  been 
made  out  for  interference,  assuming  that  we  would  have 
power  to  do  so  had  the  facts  been  established. 

Appeal  dismissed. 


BBITISH  COLTTHBIA. 

NOVBMBBR    7th,    1911. 
COUKT   OP   APPBAL. 

WOODWABD  V.  CITY  OP  VANCOUVER. 

Municipal  CarporaHons — Drainage — Flooding  Private  Pro- 
perty— Leave  to  Conned  Private  Drain  with  Corporation 
Drain — Negligence  in  Construction — Neglect  to  Repair 
— LiabUiiy  of  Corporation, 

Held  (Maodonald,  G.J.A.,  dissentiiiR),  that  ttw  defendants,  a 
city  corporation,  were  not  liable  for  injury  done  to  the  plaintiffs' 
premises  by  water  from  the  defendants'  drain,  which  came  npon  the 
plaintiifs'  premises  through  their  own  drain,  which,  for  their  own 
convenience,  they  had  connected  with  the  defendants'  drain. 

Judgment  of  Mobsison,  J.,  reversed. 

VOL.  XIX.  W.L.B.  wo.  4—20+ 
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Per  Gaxxiheb,  J.A. : — It  was  not  a  case  of  faulty  construction, 
but  of  nonrepair;  there  is  no  statutory  liability  upon  corporations  to 
keep  drains  in  repair;  and,  in  the  circumstances,  there  could  be  no 
liability  at  common  law. 

Per  Ibvino,  J.A.  : — ^The  plaintiff  elected  to  run  their  drain  into 
the  defendants'  drain,  without  permission  and  without  putting  in  a 
check-valve ;  and  they  could  not  hold  the  defendants  responsible. 

Per  Magdonald,  C.J.A.  : — ^There  was  negligence  in  the  construc- 
tion of  th^  drain  and  its  connection  with  a  certain  cement  man-hole ; 
and  the  defendants  owed  a  duty  to  the  plaintiffs,  who  voluntarily,  but 
with  the  defendants'  permission,  made  use  of  the  drain,  not  to  be 
negligent  in  its  construction  or  repair. 

Review  of  the  Ontario  cases. 

Appeal  by  the  defendants  from  the  judgment  of 
Morrison,  J.,  in  favour  of  the  plaintiffs,  in  an  action 
for  injury  to  the  plaintiffs'  property,  by  reason,  as  alleged, 
of  the  faulty  construction  of  a  drain  by  the  defendants,  the 
city  corporation. 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  Irving 
and  Galliher,  JJ.A. 

Peters,  K.C.,  and  E.  J.  F.  Jones,  for  the  defendants. 
A.  H.  MacNeill,  K.C.,  for  the  plaintiffs. 

Galliher,  J.A.: — I  think  it  may  clearly  be  inferred 
from  the  evidence  that,  at  the  time  Jeffries,  the  contractor 
for  the  excavation  under  the  Woodward  building,  made 
connection  with  the  drain  in  Abbott  street,  it  was  for  the 
purpose  of  draining  off  water  which  had  accumulated  in 
the  excavation,  and  which  was  dangerous  to  city  and  private 
property,  and  that  it  was  not  in  the  contemplation  of 
either  the  city  corporation  or  the  plaintiffs  that  it  was  at 
that  time  to  be  the  permanent  drain  for  the  basement. 

However,  it  was  allowed  to  remain  so,  and  no  other 
provision  was  made  for  draining  the  basement;  so  that  T 
think  we  may  fairly  say  it  remained  there  by  the  leave  and 
license  of  the  city. 

.  .  •  Assuming  that,  and  even  assuming  that  the  plaintiffs 
ha^' applied  for  and  received  permission  to  make  this  con- 
nection for  the  purpose  of  draining  their  basement,  would 
that,  under  the  circumstances  of  this  case,  render  the  de- 
fendants liable? 

The  plaintiffs  allege  faulty  construction  of  the  drain  in 
the  putting  in  of  a  man-hole  by  inserting  a  ten-inch  tile 
pipe  in  a  twelve-inch  wooden  box,  a  part  of  the  drain  in 
Abbott  street  for  conducting  water  from  the  man-hole. 

This  contention  is  not,  to  ray  mind,  maintainable. 
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The  tile  pipe  was  imbedded  in  mortar  tapered  off  in 
the  wooden  box,  and  would  certainly  tend  to  strengthen  the 
same;  but,  at  the  same  time,  it  would  reduce  to  a  certain 
extent  the  volume  of  water  flowing  througli. 

Had  this  been  the  cause  of  the  accident,  there  might  be 
something  in  the  plaintiflfs^  contention;  but  the  evidence 
shews  that  it  was  the  caving  in  of  the  wooden  box  which 
stopped  up  the  water,  and  caused  it  to  flood  back  into  the 
plaintiffs*  basement. 

It  becomes,  therefore,  a  case,  not  of  faulty  construction, 
but  one  of  nonrepair. 

There  is  no  statutory  liability  cast  upon  corporations  to 
keep  drains  in  repair,  as  is  the  case  in  regard  to  streets,  and 
their  liability  (if  any)  is  under  the  common  law. 

It  must  be  borne  in  mind  that  the  plaintiffs  were  not 
compelled  or  requested  to  drain  their  basement  by  con- 
necting with  the  city  drain — at  the  most  it  can  only  be  said 
that  they  were  permitted  to  do  so. 

In  the  management  of  their  own  private  estate,  and  for 
their  own  convenience,  they  chose  to  adopt  this  method, 
and  they  paid  nothing  for  the  privilege. 

It  is  also  to  be  noted  that  the  water  came  upon  the 
plaintiffs*  i  premises  through  the  drain  which  they  had 
themselves  connected  with  the  city  drain,  for  their  own  con- 
venience; and,  had  it  not  been  for  such  connection,  the 
water  would  not  have  got  into  their  basement,  and  the 
damage  would  not  have  occurred. 

When  we  bear  these  facts  in  mind,  I  think  they  distin- 
guish this  ciase  from  those  cited  to  us  by  the  plaintiffs' 
counsel. 

I  will  deal  shortly  with  a  few  of  them. 

In  Hawthorn  v.  Kamraulink,.  [1906]  A.  C.  105,  the 
damage  was  caused  by  the  overflow  upon  the  plaintiffs' 
premises  from  a  drain  constructed  by  the  defendants,  with 
which  drain  the  plaintiffs'  premises  were  in  no  way  con- 
nected. 

Farrell  v.  Town  of  London,  12  U.  C.  R.  343,  was  a  case 
where  a.  corporation,  in  constructing  a  sewer,  threw  up 
large  quantities  of  earth  and  allowed  it  to  remain  for  some 
months  on  the  sidewalk  and  road  opposite  the  plaintiffs' 
house,  causing  water  and  mud  to  flow  over  on  the  plaintiffs' 
premises. 
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]n  Beeves  v.  City  of  Toronto,  21  U.  C.  B.  157,  it  appears 
that  it  was  the  custom  of  the  city  to  construct  the  connec- 
ting drains  and  charge  the  cost  to  the  party  requiring  it, 
and  it  was  there  found  that  the  negligent  construction  of 
the  drain  caused  the  damage. 

The  cases  of  Scroggie  v.  Town  of  Quelph,  36  U.  C.  B. 
634,  and  Coghlan  v.  City  of  Ottawa,  1  A.  B.  64,  are  also 
distinguishable. 

On  the  other  hand,  in  Noble  v.  City  of  Toronto,  46  U. 
C.  B.  519,  Cameron,  J.,  at  pp.  542  and  543,  distinguishes 
the  liability  with  regard  to  streets  and  sewers;  and  in  Mc- 
Conkey  v;  Town  of  Brockville,  11  0.  B.  32'2,  the  same 
learned  Judge  (then  Chief  Justice)  says,  at  p.  328:  "  I  have 
not  overlooked  the  fact  that  the  streets  of  municipal  cor- 
porations are  vested  in  them  for  the  use  of  the  public,  and 
no  one  of  the  public  can  of  his  own  motion  open  them  up 
so  as  to  impede  or  interrupt  the  ordinary  traffic  thereon. 
But  that  circumstance  does  not  impose  upon  them  an  obli- 
gation to  repair  the  drains  as  drains  that  may  with  their 
permission  be  laid  down  upon  the  streets.  The  moment 
they  assume  to  compel  the  use  of  the  drains  and  impose  a 
rate  upon  the  property-owners  for  the  privilege  of  draining 
into  them,  they  assume  the  obligation  of  keeping  them  in 
repair;  and,  if  they  get  out  of  repair  and  thereby  occasion 
damage  to  a  property-owner,  and  they  have  reasonable 
notice  of  the  want  of  repair,  or  negligently  or  improperly 
construct  their  drain  whereby  injury  results,  or  if,  by  means 
of  their  drains,  they  bring  water  to  and  pour  it,  pure  or 
filthy,  upon  the  property  of  any  person,  that  would  not 
have  reached  that  property  without  such  drain,  to  the  in- 
jury thereof,  a  liability  will  attach.  Here  it  was  not  the 
street  drain  that  conveyed  the  water  to  the  plaintiflPs  land, 
but  the  drain  constructed  by  himself  connecting  with  the 
street  drain." 

And  again  in  Welsh  v.  City  of  St.  Catharines,  13  0.  B. 
369,  at  pp.  379  and  380 :  *'  To  make  a  corporation  liable  for 
injury  from  the  overflow  of  a  drain,  I  think  it  must  be 
'  shewn  affirmatively  that  the  corporation  required  the  prop- 
erty-owners to  use  the  public  drain  by  connecting  the 
private  drains  therewith;  secondly,  that  the  drain  or  sewer 
has  been  improperly  and  negligently  constructed  and  injury 
results  in  consequence  of  such  negligent  and  improper  con- 
struction, or  that  the  same  has  become  obstructed,  and  the 
corporation  has  negligently  omitted  to  remove  the  obstruc- 
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tion  within  a  reasonable  time  after  knowledge  or  notice  of 
the  obstruction,  and  injury  results  to  the  plaintiff  after  such 
reasonable  time  for  removal  after  such  knowledge  or  notice 
has  been  had  by  the  corporation;  or,  third,  the  corporation 
brings  to  the  plaintiff's  land  by  means  of  the  drain  or  sewer 
more  water  than  would  otherwise  come  to  the  same,  and 
pours  it  wilfully  upon  the  said  land,  or  after  bringing  the 
water  to  the  land  negligently  allows  it  to  escape  and  flow 
over  the  land/* 

The  trend  of  authority  in  the  Ontario  Courts  would 
seem  to  be  against  the  plaintiffs'  contention;  and  we  have 
been  referred  to  no  authority  there  or  elsewhere  which 
directly  questions  the  principles  there  laid  down. 

I  would  allow  the  appeal,'  and  dismiss  the  plaintiffs' 
action,  with  costs  here  and  below. 

Ibving,  J.A.: — ^When  this  building  was  designed,  there 
were  two  basement  drains,  into  either  of  which  the  plain- 
tiffs could  have  led  their  drain. 

From  the  plans,  I  draw  the  inferences  that  the  drain 
selected  was  the  lane  drain,  which  passes  to  the  rear  of  the 
building,  and  that  the  place  for  the  connection  was  at  or 
beyond  the*point  where  that  drain  makes  a  drop  of  2  or  3 
inches. 

The  other  basement  drain  passes  within  a  few  feet  of 
the  western  boundary  of  the  excavation,  and  no  drain  is 
shewn  on  the  excavation  plan  leading  to  it. 

From  this  I  conclude  that  the  connection  made  with 
the  Abbott  street  drain  was  made  to  meet  an  emergency,  to 
carry  off  the  water  from  the  excavation. 

I  find  no  authority  or  evidence  from  which  I  can  infer 
that  the  plaintiffs  ever  applied  for  permission  to  run  their 
drain  in  the  Abbott  street  drain  as  a  permanent  drain. 

They  have  elected  to  run  their  drain  in  there,  without 
permission,  and  without  putting  in  a  check-valve.  I  think 
they  cannot  hold  the  defendants  responsible. 

The  by-law  No.  is  applicable,  in  my  opinion,  to 

the  plaintiffs'  building. 

Macdonald,  C.J.A.  (dissenting): — The  drain  in  ques- 
tion was  made  by  the  corporation,  under  permissive  powers 
contained  in  its  Act  of  incorporation.  The  by-law  or  reso- 
lution authorising  its  construction  calls  it  a  basement  drain, 
and  the  evidence  is  that  it  was  used  for  surface  and  base- 
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ment  drainage.  Before  the  erection  of  the  plaintiifs'  build- 
ing, the  defendants  reconjst .acted  the  drain,  replacing  the 
old  wooden  box  by  tile  np  to  a  point  within  a  few  feet  of  a 
man-hole  at  the  corner  of  the  plaintiffs'  property.  The  tile 
was  not  brought  up  to  the  man-hole,  doubtless  because  it 
was  intended  later  to  replace  the  wooden  man-hole  by  cem- 
ent, but  was  inserted  in  the  end  of  a  fragment  of  the  old 
wooden  box  which  connected  with  the  man-hole.  In  1905, 
and  after  the  plaintiffs  Had  connected  their  basement  with 
the  street  drain,  the  defendants  took  out  the  wooden  man- 
hole and  replaced  it  with  a  cement  one;  but,  instead  of 
continuing  the  tile  drain  to  the  new  man-hole,  a  distance 
of  only  two  or  three  feet,  a  piece  of  tile  was  inserted  in 
the  said  fragment  of  wooden  box  and  joined  to  the  man- 
hole. The  result  was  a  space  of  less  than  two  feet  between 
the  tiles  of  the- drain  and  the  tile  inserted  into  the  man- 
hole enclosed  in  two  feet  of  badly  decayed  wooden  box,  thus 
forming  a  trap  into  which  any  debris  in  the  drain,  or  the 
fragments  of  the  wooden  box  itself  when  it  should  break 
down  with  decay,  would  fall  and  obstruct  the  drain,  and 
which  afterwards  happened  and  did  the  injury  complained 
of-  I  think  the  fair  inference  is,  that  the  engineering- de- 
partment forgot,  when  the  new  man-hole  was  put  in,  about 
the  condition  of  the  drain;  but  this,  in  my  opinion,  does 
not  relieve  the  defendants  from  the  duty  of  ordinary  care 
and  diligence. 

It  is  contended  by  the  defendants  that  they  were  guilty 
of  no  negligence;  and  that,  in  any  case,  the  plaintiffs  were 
voluntary  users  of  the  street  drain;  and  that  such  user  was 
at  their  own  risk.  It  was  also  contended  that  the  plaintiffs 
had  connected  their  basement  drain  with  the  street  drain 
without  the  defendants'  permission.  The  evidence  is,  that, 
when  the  excavation  for  the  plaintiffs'  drain  was  made  in 
1^02,  it  filled  with  water;  that  the  city  engineer  told  the 
plaintiffs'  contractor  of  this  street  drain,  and  authorised 
him  to  connect  the  excavation  with  it  for  the  purpose  of 
getting  rid  of  the  water.  This  was  done,  and  the  connec- 
tion was  always  afterwards  maintained.  It  is  contended 
that  this  was  permission  for  a  temporary  purpose  only,  and 
did  not  justify  the  continuance  of  the  connection.  But  this 
view  is  not,  in  my  opinion,  one  which  I  ought  to  adopt. 
True,  the  occasion  for  making  the  connection  before  the 
basement  was  completed  was  the  sudden  accumulation  of 
water;  but  the  connection  would  always  be  required  for 
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draining  the  basement;  and,  in  the  absence  of  evidence  that 
the  permission  was  expressed  or  intended  to  be  limited  to 
the  then  emergency,  I  ought  not,  especially  in  the  absence 
of  a  by-law  requiring  a  formjil  permission,  to  assume  that 
the  city  engineer  did  not  then  fully  understand  and  intend 
that  the  plaintiffs  should  continue  to  drain  their  basement 
into  the  only  proper  and  available  outlet,  as  the  evidence 
proves  this  drain  to  have  been. 

Finding  negligence,  therefore,  in  the  construction  of 
the  drain,  and  its  connection  with  the  cement  man-hole, 
the  question  arises,  did  the  defendants  owe  a  duty  to  the 
plaintiffs,  who  voluntarily,  but  with  the  defendants'  per- 
mission, made  use  of  this  drain,  not  to  be  negligent  in  its 
construction  or  repair? 

The  language  used  by  Cameron,  C.J.,  in  Welsh  v.  City 
of  St.  Catharines,  13  0.  R.  36f^,  at  p.  379,  and  in  McConkey 
V.  Town  of  Brockville,  11  0.  R.  322,  is  broad  enough  to 
cover  this  case;  and,  if  accepted  in  its  widest  sense,  to  con- 
clude it  in  the  defendants'  favour.  But  I  do  not  apprehend 
that  the  learned  Chief  Justice  meant  his  statement  to 
apply  beyond  the  facts  of  those  cases.  In  Welsh  v.  City 
of  St.  Catharines,  the  drain  (well  and  pipe)  was  not  made 
for  the  drainage  of  cellars,  and  the  plaintiffs'  user  of  it 
was  unauthorised,  and  it  was  expressly  found  that  there  was 
no  negligence  in  the  construction  or  repair  of  it;  and  in  Mc- 
Conkey V.  Town  of  Brockville,  where,  as  here,  there  was 
merely  permission  to  make  the  connection,  negligence  was 
negatived.  In  Noble  v.  City  of  Toronto,  46  XL  C.  R.  519, 
Hagarty,  C.J.,  at  p.  529,  said :  ^*  The  defendants,  as  a  muni- 
cipal corporation,  in  the  exercise  of  their  statutable  powers 
in  the  making  and  maintaining  drains  for  the  public  benefit, 
health,  and  convenience,  construct  a  system  of  drains  under 
streets,  adding  to,  extending,  and  altering  them  from  time  to 
time  as  the  city  extends;  individuals  are  allowed  to  use  them 
for  the  drainage  of  their  premises,  on  payment  of  the  cost  of 
constructing  the  necessary  connection ;  the  cost  of  the  general 
drainage  being  defrayed  out  of  the  general  revenue,  except 
where  the  special  rate  system  is  adopted.  It  seems  to  me  very 
clear  that  they  can.  only  be  held  respoTisible  for  actual 
negligence,  and  that  they  in  no  way  insure  others  against 
any  possible  accident,  stoppage,  or  overflow  from  their 
works.  Any  ,one  seeking  to  make  thorn  liable,  therefore, 
must  shew  in  what  particular  they  have  failed  ii  their  gen- 
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eral  duty/'  The  use  there,  if  I  rightly  understand  the 
facts,  was  merely  permissive.  The  fact  that  the  connection 
of  the  private  drain  with  the  street  drain  was  to  be  made 
under  supervision  of  an  officer  of  the  defendant  corporation, 
does  not,  in  my  opinion,  affect  the  question  of  the  liability 
for  negligence  independent  of  any  which  might  arise  from 
the  manner  in  which  the  connection  was  made. 

In  Johnston  v.  City  of  Toronto,  25  0.  R.  312,  the  plain- 
tiff was  also  a  mere  licensee.  It  was  not  suggested  in  the 
argument  of  counsel,  or  in  the  opinions  of  the  Judges,  that 
the  fact  of  the  plaintiff  being  such  would  preclude  recovery 
if  it  were  proven  that  injury  resulted  by  reason  of  the  de- 
fendants' negligence.  The  whole  case  turned  on  the  prin- 
ciple, which  has  been  clearly  established,  that,  in  the  plan- 
ning of  a  system  of  drains  or  sewers,  a  corporation  acts  in 
a  quasi-judicial  capacity;  and  that,  hence,  where  the  dam- 
ages claimed  are  the  result  of  some  defect  or  insufficiency 
in  the  system,  no  relief  can  be  granted;  but,  on  the  other 
hand,  it  is  put  as  clearly  established  that,  where  the  injury 
results  from  negligence  of  the  corporation,  such  as  faulty 
construction  or  negligent  nonrepair,  the  action  may,  in  a 
proper  case,  be  sustained.  The  Court  held  in  that  case 
that  there  was  no  negligence  in  the  construction  or  repair 
of  the  sewer,  but  that  the  system  had  become  insufficient 
to  carry  all  the  water  that  was  then  being  poured  into  it, 
and  gave  judgment  for  the  defendant  corporation. 

We  have  not  been  referred  to  any  case,  nor  have  I  found 
any,  outside  of  American  decisions,  which  are  conflicting, 
where  a  Court  has  had  to  decide  whether  or  not  a  licensee 
using  a  public  drain,  constructed  for  the  purpose  for  which 
ihe  was  permitted  to  use  it,  and  who  was  not  by  law  re- 
quired to  use  it,  and  was  not  paying  a  special  rate  for  the 
user  of  it,  had  a  right  of  action  against  the  municipal  cor- 
poration for  injury  arising  from  faulty  construction  of  the 
latter^s  drain. 

It  may  be  conceded  for  the  purposes  of  this  case  that 
the  defendants  are  not  bound  to  maintain  the  drain  in- 
definitely for  the  plaintiffs'  benefit.  They  might  revoke 
the  plaintiffs'  license  to  use  it ;  but,  while  the  license  exists, 
I  see  nothing  inconsistent  with  sound  legal  principles  in 
holding  that  the  defendants  should  exercise  at  least  that 
ordinary  care  and  diligence  which  is  required  of  the  owner 
or  occupier  of  land,  who  permits  another  to  come  upon  it. 
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to  protect  him  from  hidden  dangers.  A  distinction  is  recog- 
nised between  those  powers  and  duties  of  municipal  corpora- 
tions which  are  of  a  general  public  character,  and  those 
which  relate  to  particular  corporate  interests,  such  as  the 
construction  of  drains  and  sewers.  With  respect  to  the 
latter,  municipal  corporations  are  in  much  the  same  posi- 
tion as  are  individuals  and  private  corporations,  and  are, 
upon  similar  principles,  liable  to  actions  for  negligence. 

These  defendants  have  not  only  the  means  to  meet 
their  obligations,  but  have  also  express  power  to  exact  rates 
for  the  use  of  the  drain. 

Faulty  construction  is  not  specifically  pleaded;  but,  as 
the  evidence  is  quite  clear  as  to  the  condition  of  the  drain, 
and  the  circumstances  under  which  the  two  feet  was  left 
there,  any  formal  amendment  which  may  be  thought  neces- 
sary ought  to  be  made  so  as  to  make  the  pleadings  conform 
to  the  facts.     ' 

I  think  the  appeal  should  be  dismissed. 

Appeal  allowed;  Macdonald,  C.J. A.,  dissenting. 


BEITISH  COLTTMBIA. 

November  7th,  1911. 

court  op  appeal. 

REX  V.  LEVY. 

Statutes — Constructiotb — Municipal  Clauses  Act,  1906,  sec. 
205 — Liquor  Act,  1910,  sec,  7-4 — Overlapping  Provutions 
— Municipal  By-law — Prohibition  of  Sale  of  Liquor  by 
Licensed  Restaurant-keepers  during  Certain  Hours  — 
Ultra  Vires — Conviction  Quashed, 

An  order  of  Grbgobt,  J.,  quashing  a  summary  conviction  of  the 
defendant  for  an  offence  against  a  city  by-law,  pronibitiDg  the  sale  of 
intoxicating  liquor  by  restaurant  licensees  during  certain  hours  of  the 
night,  was  affirmed ;  Ibvino,  J.A.,  dissenting. 

Meld,  per  Macdonald,  G.J.A.,  and  Galuhbb,  J.A.,  that  sec.  205 
of  the  Municipal  Clauses  Act,  1906,  and  sec  74  of  the  Liquor  Act, 
1010,  overlap,  and  to  some  extent  cover  the  same  ground,  the  chle^ 
difference  being  the  exceptions  contained  in  the  sub-sections  of  sec 
74.    In  municipalitie«,  as  well  as  in  unorganised  districts,  whether 
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the  municipality  has  dealt  with  restricted  hours  or  not,  the  intention 
of  sec.  74  is,  that  sales  for  medical  purposes  and  to  travellers  and  to 
guests,  referred  to  in  sub-sees,  (o),  (6),  and  (c),  should  form  exceih 
tions  in  all  restricting  by-laws,  as  well  as  under  sec.  74  itself. 

Per  Martin,  J.A.,  that,  in  view  of  the  difficulty  of  construing 
patchwork  legislation,  the  view  taken  in  the  Court  below,  viz.,  that 
the  by-law,  in  so  far  as  it  was  in  conflict  with  sec.  74,  was  ultra  vires, 
should  not  be  dissented  from. 

Per  Irving,  J.A.,  that  the  Act  of  1910  can  be  given  full  effect, 
without  holding  the  earlier  enactment  repealed  or  the  by-law  ultra 
viren. 

Appeal  by  the  Corporation  of  the  City  of  Victoria,  the 
prosecutors,  from  an  order  of  Gregory^  J.,  quashing  a  con- 
viction of  the  defendant,  made  by  the  Police  Magistrate  for 
the  City  of  Victoria,  for  an  offence  against  a  city  by-law, 
upon  the  ground  that  the  by-law  was  ultra  vires. 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  Irvixg, 
Martin^  and  Galliher^  JJ.A. 

McDiannid,  for  the  appellants. 
Luxton,  K.C.,  for  the  defendant. 

Macdonald,  G.J.A.i: — Section  005  of  the  Munidpal 
Clauses  Act,  1906,  confers  upon  municipalities  the  right  to 
prescribe  the  days  and  hours  upon  and  during  which  the 
authority  to  sell  liquor  may  be  exercised.  The  by-law  in 
question  here  prohibits  the  sale  of  liquor  by  restaurant  li- 
censees during  certain  hours  of  the  night.  The  defendant 
nas  convicted  of  selling  liquor  to  a  guest,  with  his  meal, 
during  the  prohibited  hours.  The  essential  question  in- 
volved in  the  appeal  is,  whether  or  not  the  powers  given 
by  sec.  205  are  cut  down  or  modified  by  sec.  74  of  the  Liquor 
Act,  1910,  Standing  alone,  sec.  205  amply  supports  the 
by-law.  Reference  was  made  by  couusel  to  sea  50,  sub-sec. 
122,  of  the  Kunicipal  Clauses  Act,  1906,  and  to  In  re  Ma- 
loney,  13  B.  C.  E.  194;  but  I  am  unable  to  see  that  either 
the  sub-section  or  the  case  has  any  bearing  upon  the  ques- 
tion which  we  have  to  decide.  That  sub-sections  and  cage 
deal  with  closing  of  premises,  not  with  gale  during  pro- 
hibited hours.  Mr.  Luxton  argued  that  sec.  74  is  now  the 
only  authority  for  such  a  by-law  as  this,  but  I  cannot  accede 
to  that  contention.  The  most  that  can  be  said  is,  that  the 
two  sections  overlap,  and,  to  some  extent  at  least,  cover  the 
same  ground,  the  chief  difference  being  the  exceptions  con- 
tained in  the  sub-sections  of  sec.  74.    These  exceptions  are, 
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in  my  opinion,  the  determining  factor  in  this  appeal.  That 
the  legislature  meant  by  sec.  74  to  regulate  the  sale  of 
liquor  in  unincorporated  localities  is  clear,  and  that  it  meant 
the  same  restrictions  and  exceptions  to  apply  to  municipali- 
ties where  no  similar  restrictions  were  imposed  by  by-laws 
under  said  sec.  20.5,  is  also,  I  think,  clear;  but  that  it  meant 
sec.  74  to  apply  when  the  municipality  had  covered  the 
ground,  as  it  had  done  in  this  case  under  ^ec.  205,  is  a  mat- 
ter about  which  I  have  some  doubt.  The  best  conclusion  I 
can  come  to  is,  that  in  municipalities,  as  well  as  in  un- 
organised districts,  whether  the  municipality  had  dealt  with 
the  matter,  or  restricted  hours  or  not,  the  intention  was, 
that  sales  for  medical  purposes  and  to  travellers  and  to 
guests,  referred  to  in  sub-sees,  (a),  (b),  and  (c)  of  sec.  74, 
should  form  exceptions  in  all  restricting  by-laws,  as  well 
as  under  sec.  74  itself. 

I  would  dismiss  the  appeal. 

Galliheb,  J.A.,  agreed  with  Macdonald,  C.J.A. 

Maktin^  J.A.  : — It  is  clear  to  me,  as  the  result  of  the 
argument  which  we  have  heard,  that  the  view  of  the  statute 
taken  by  the  learned  Judge  below  is  at  least  as  likely  to  be 
right  as  any  other  that  has  been  advanced ;  and  in  such  case 
we  should  not  at  all  be  justified  in  disturbing  his  judgment. 
This  is  another  illustration  of  the  difficulty  experienced  in 
constructing  patchwork  legislation  to  which  I  referred  in 
the  late  case  of  Cook  v.  District  of  North  Vancouver,  on 
the  9th  June  last,  18  W.  L.  R.  349,  362. 

Irving,  J.A. : — I  would  allow  this  appeal. 

The  learned  Judge  was  guided  by  the  decision  in  the 
Maloney  case,  13  B.  C.  R.  194.  In  my  opinion,  sec.  74  (d) 
of  the  Act  of  1910  declares  the  decision  of  the  full  Court 
in  that  case  not  to  be  law. 

Looking  at  the  legislation,  we  find  that  by  the  Muni- 
cipal Clauses  Act,  1906,  the  council  is  authorised  (sec.  60) 
to  pass  by-laws  in  relation  to  (100)  saloon  licenses;  and 
(121)  saloon  taverns  and  restaurants;  and  by  sec.  205  (c) 
the  council  is  authorised  to  prescribe  the  form  and  condi- 
tions upon  which  a  license  may  be  granted,  and  prescribe 
the  hours  within  which  liquors  may  be  sold. 
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Mr.  Luxton^s  argument  is,  that  the  Act  of  19l6  re- 
peals all  these  powers.  If  it  does,  it  is  by  implication  and 
not  by  express  words.  One  wonld  expect  that  express  words 
would  appear  if  it  was  the  intention  to  deprive  the  corpora- 
tion of  the  powers  conferred  on  it  by  the  Municipal  Clauses 
Act.  A  repeal  by  implication  is  only  effected  when  '*  the 
provisions  of  a  later  enactment  are  so  inconsistent  with  or 
repugnant  to  the  provisions  of  an  earlier  one,  that  the  two 
cannot  stand  together,  in  which  case  the  maxim,  'Leges 
posteriores  contrarias  abrogant^  applies.  Unless  two  Acts 
are  so  plainly  repugnant  to  each  other,  that  effect  cannot 
be  given  to  both  at  the  same  time,  a  repeal  will  not  bD  im- 
plied, and  special  Acts  are  not  repealed  by  general  Acts  un- 
less there  is  some  express  reference  to  the  previous  legisla- 
tion, or  unless  there  is  a  necessary  inconsistency  in  the  two 
Acts  standing  together :  Thorpe  v.  Adams,  L.  R.  6  C.  P.  125. 
Lord  Coke,  in  Gregory's  Case,  6  Bep.  19b.,  lays  it  down, 
'that  a  later  statute  in  the  afi&rmative  shall  not  take  away 
a  former  Act,  and  eo  potior  if  the  former  be  particular  and 
the  latter  be  general;'  and  Lord  Haxdwicke,  in  the  case  of 
Middleton  v.  Croft,  2  Atk.  676,  is  to  the  same  effect  :*' 
Kutner  v.  Phillips,  [1891]  2  Q.  B.  267,  per  A.  L.  Smith,  J., 
at  p.  272. 

The  Act  of  1910  can,  in  my  opinion,  receive  full  effect 
without  holding  the  earlier  Act  repealed,  or  this  by-law 
ultra  vires. 

The  Act  of  1910  expressly  recognises,  the  fact  that  the 
corporation  has  power  to  deal  with  the  matter. 

Appeal  dismissed;  Irving^  J.A.,  dissenting. 
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BBITI8H  COLXnaiA. 

NOTEMBBR    7th,    1911- 
COUBT  OF  APPEAL. 

VIPOND  V.  WATTS. 

Contract — Oetting  out  Logs  —  Terms  of  Payment  —  Oral 
Agreement  —  Evidence  —  Finding  of  Trial  Judge  — 
Appeal. 

In  an  action  for  the  price  of  work  done  for  the  defendant  by  the 
plaintiff  in  getting  out  logs,  the  trial  Judge  found,  upon  conflicting 
evidence,  that  an  oral  agreement  was  made  between  the  partiea,  a» 
alleged  by  the  plaintiff,  in  regard  to  certain  logs  that  were  not  within 
the  original  contract,  and  that  the  plidntiif  was  entitled  to  be  paid 
in  accordance  with  the  terms  stated  by  him ;  and  the  Court  on  appeaU 
refused  to  interfere  with  the  finding  of  the  trial  Judge ;  Ibvino,  J.A.,. 
dissenting,  being  of  opinion  that  there  should  be  a  new  trial. 

Appeal  by  the  defendant  from  the  judgment  of  the  trial 
Judge  in  favour  of  the  plaintiff^  in  an  action  to  recover  the 
amount  due  under  a  contract  for  the  manufacture  and  de* 
livery  to  the  plaintiff  of  logs  cut  on  the  defendant's  limits. 

The  appeal  was  heard  by  Macdonald^  CJ.A.^  Ibtiko, 
Mabtin^  and  Galliheb^  JJ.A. 

Macdonald^  C.J.A.  : — ^The  plaintiff  contracted  in  writ- 
ingy  dated  the  22nd  November,  1909,  to  manufacture  and 
deliver  to  the  defendant,  at  Proctor,  two  million  feet  or  more 
of  logs,  board  measure.  The  logs  were  to  be  scaled  and 
marked  with  the  defendant's  stamp,  on  the  banks  of  the 
Lardo  river,  where  the  timber  was  to  be  cut.  Each  party 
had  a  scaler  on  the  ground;  and  about  April,  1910^  the 
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plaintiff  had  manufactured  the  logs  contracted  for,  and  these 
had  been  scaled  and  stamped  as  provided  in  the  agreement. 
Before  commencing  to  drive  these  logs  down*  the  river,  the 
plaintiff  says  that  he  represented  to  the  defendant  that  there 
were  a  large  number  of  trees  in  the  river  which  could  be  cut 
into  logs  and  brought  down  in  the  drive,  and  that  it  was 
then  agreed  verbally  between  them  that  these  should  be 
taken,  and  that  the  defendant  would  pay  for  them  after 
fhey  had  been  scaled  or  estimated  upon  their  arrival  at 
Proctor.  The  defendant  says,  with  regard  to  this  arrange- 
ment: *'We  say  we  do  not  differ  except  that  he  (plaintiff) 
said  I  would  take  them  without  being  scaled/*  According 
to  the  plaintiff's  version,  the  contents  of  the  logs  in  question 
were  to  be  ascertained  by  scaling  a  number  of  them  and  ac- 
cepting these  as  an  average  of  the  whole.  The  defendant 
denies  this,  and  says  that  these  logs  were  to  be  scaled  and 
stamped  as  were  the  others.  The  learned  trial  Judge  ac- 
cepted the  plaintiff^s  story;  and  I  am  unable  to  say  that  he 
was  wrong.  The  facts  that  the  defendant's  scaler  had  been 
withdrawn  on  completion  of  the  scaling  of  the  logs  on  the 
river  bank — ^whether  at .  the  instance  of  the  defendant  or 
plaintiff  does  not  matter — and  that  conditions  did  not  favour 
scaling  and  stamping  in  the  water,  lead  me  to  the  conclusion 
arrived  at  by  the  learned  trial  Judge. 

I  think  there  was  a  complete  adjustment  of  any  differ- 
ences which  arose  over  the  Cooke  logs  on  the  Slid  or  3rd 
July,  and  that  that  adjustment  did  not  include  the  logs  in 
question,  being  those  picked  up  in  the  river.  There  are  sug- 
gestions in  the  evidence  of  the  defendant  and  his  son  that 
the  logs  in  question  were  thrown  in  by  the  plaintiff  to  make 
good  the  deficiency  arising  from  the  exchange  with  Cooke; 
but,  on  the  other  hand,  we  have  the  defendant's  statement 
above  quoted,  and  the  evidence  of  the  son  as  to  what  took 
place  between  young  Vipond  and  himself  on  the  12th  July 
as  to  scaling  the  logs  in  the  boom  or  in  the  mill,  which  would 
indicate  that  these  logs  were  not  included  in  the  settlement 
made  ten  days  earlier. 

The  further  question  then  arises  as  to  who  is  to  blame 
for  the  lack  of  a  proper  scale  or  estimate  of  these  logs,  be- 
cause, if  they  were  to  be  scaled  in  a  specified  way,  the  plain- 
tiff could  succeed  only  on  proof  of  delivery  of  the  quantity, 
arrived  at  in  the  agreed  manner,  unless  the  defendant  had 
waived  his  right  to  insist  upon  such  proof,  either  by  words 
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or  conduct.  The  plaintiff  says  that,  on  more  than  one 
oocasion^  he  endeavoured  to  have  the  quantity  estimated  as 
agreed  upon,  but  was  put  off  by  the  defendant.  It  is  not 
denied  by  the  defendant  that  at  least  a  large  number  of  the 
disputed  logs  have  been  sawn,  and  that  no  separate  mill 
scde  of  these  logs  was  kept.  A  good  deal  of  evidence  was 
given  to  shew  that  the  mill  scale  of  all  the  logs  shewed  a 
shortage;  but  this  has  nothing  to  do  with  the  case.  The 
stamped  logs  were  scaled  on  the  river  bank  as  agreed;  and 
whether  they  exceeded  or  fell  short  of  the  quantity,  when 
sawn  into  lumber,  is  not  an  issue  in  this  action.  Accepting, 
therefore,  the  learned  trial  Judge's  view  of  the  facts,  it  would 
appear  that  the  plaintiff  did  everything  he  was  bound  or 
could  be  expected  to  do  to  have  the  logs  .measured  or  esti- 
mated at  the  mill ;.  and  that  the  defendant,  by  neglecting  to 
have  them  measured  when  requested,  and  by  sawing  them,  or 
a  portion  of  the  lot,  into  lumber,  without  keeping  a  separate 
scale,  dispensed  with  and  rendered  impossible  any  method  of 
arriving  at  the  quantity  other  than  by  the  best  evidence  now 
procurable.  According  to  the  plaintiff's  evidence,  he  kept 
an  accurate  account  of  the  logs  taken  from  the  river;  and  he . 
has  stated  what  would  be  a  fair  estimate  of  the  contents  in 
board  measure.  On  the  other  hand,  there  is  no  evidence  to 
rebut  these  statements,  except  some  allegations  that  a  lot  of 
drift  wood  and  other  worthless  stuff  came  down  in  the  booms. 
This  may  be  so  without  affecting  the  question  of  the  number 
or  quality  of  the  logs  for  which  the  plaintiff  is  claiming. 
Much  evidence  was  given  at  the  trial  on  the  question  of  the 
expense  to  the  defendant  entailed  by  the  removal  of  the  logs 
from  the  drift  wood;  but  that  question  has  not  been  raised 
in  the  pleadings,  although  the  defendant  counterclaimed 
with  regard  to  other  matters. 
I  would  dismiss  the  appeal. 

Mabtin,  J.A.  : — It  is,  I  think,  suffieient  to  say  that,  in 
the  unusual  circumstances  of  this  case,  I  have  deemed  it  to  be 
my  duty  to  read  all  the  appeal-book ;  and,  after  having  done 
po,  I  am  unable  to  say  that  there  is  good  ground,  either  in  law 
or  in  fact,  for  reversing  the  judgment  given  below. 

Galliheb^  J.A. : — In  this  matter,  I  have  taken  the 
trouble  to  read  the  entire  evidence. 

In  addition  to  the  logs  to  be  supplied  under  the  written 
contract,  Mr.  Watts  senior  admits  that  he  agreed  to  take 
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any  suitable  logs  that  could  be  cut  out  of  the  river  the  same 
as  those  under  the  contract;  and  both  he  and  his  son  admit 
that  they  have  received  a  considerable  quantity  of  such  logs 
at  their  mill  at  Proctor,  some  of  which  have  been  sawn  and 
converted  into  lumber  by  them. 

There  is,  however,  a  direct  conflict  of  evidence  on  the 
question  of  paying  for  these  logs.  Mr.  Watts  and  his  son  say, 
that^  when  a  settlement  was  arrived  at  for  the  logs  cut  on 
the  bank  and  branded  with  Mr.  Watts's  brands,  these  extra 
logs  supplied  from  the  river  were  thrown  in  as  good  measure, 
owing  to  a  mix-up  in  driving,  which  resulted  in  some  of  the 
logs  cut  by  Vipond  for  Watts  getting  into  booms  of  logs  cut 
by  a  Mr.  Cooke,  and  vice  versa  ;jand  an  adjustment  was  made 
between  Cooke  and  Vipond  as  to  these  respective  logs,  on  a 
basis  of  so  many  logs  to  the  thousand,  by  which,  as  Watts 
contended,  he  was  getting  the  worst  of  the  deal,  as  Cookers 
logs  did  not  run  up  to  the  estimate. 

On  the  other  hand,  the  Yiponds,  father  and  son,  say  that 
at  the  time  of  the  settlement  an  allowance  was  made,  and  a 
certain  number  of  the  branded  logs  were  thrown  in  to  equal- 
ise matters,  leaving  the  logs  cut  in  the  river  to  be  paid  for 
when  the  quantity  was  ascertained. 

I  might  add  that  Mr.  Watts  says  he  never  agreed  to  take 
any  logs  that  were  not  branded  and  scaled  before  being  sent 
down. 

In  the  face  of  this  conflict  of  testimony,  the  learned  trial 
Judge  has  found  in  favour  of  the  plaintiff  as  to  there  being 
a  contract  (verbal)  and  delivery  thereunder;  and  I  am  not 
prepared  to  disagree  with  that  finding. 

There  is  also  evidence  as  to  the  quality  and  quantity  of 
these  logs  in  dispute,  and  as  to  whether  driftwood  and  un- 
sound logs  were  or  were  not  counted;  but,  as  the  learned 
trial  Judge  has  referred  these  matters  to  the  Registrar,  with 
power  to  take  further  evidence,  it  is  not  necessary  that  we 
should  deal  with  it. 

I  would  dismiss  the  appeal. 

Irving,  J.A.  (dissenting)  : — ^The  plaintiff  sued  for  $1,- 
269.33,  as  the  price  of  816  saw-logs  delivered  by  him  to  the 
defendant  at  the  defendant's  mill. 

The  simplest  way  to  state  the  present  case  is  to  refer  to 
a  written  contract  which  the  plaintiff  entered  into  in  Novem- 
ber, 1909,  with  the  defendant,  to  cut.  for  him  two  thousand 
feet  at  $7  per  M.,  on  the  defendant's  Lardeau  river  limits. 
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The  plaintiff  cut  some,  and  branded  for  Watts  11,383 
logs,  or  ^,612,446  feet.  He  then  had  to  float  them  down  the 
river. 

Another  man,  Cooke,  was  also  driving  logs  on  the  river; 
and,  as  his  logs  went  down  the  river  earlier  than  those  of 
the  plaintiff,  he  left  a  large  number  jammed  and  piled  up 
in  the  river. 

Before  the  plaintiff  began  to  run  his  logs,  one  hundred 
or  so — ^good  logs  running  5  to  1,000  feet — escaped,  and  these 
got  into  the  Cooke  lot. 

Cooke  kept  these,  with  the  plaintiffs  consent,  and  also 
some  324  more  logs  cut  by  the  plaintiff. 

The  plaintiff  met  Cooke,  and  agreed  to  accept  from  him, 
in  exchange  for  these  424  logs  cut  on  the  defendant's  limits, 
680  logs  cut  by  Cooke. 

The  plaintiff  gays  that  the  defendant  acquiesced  in'  this 
arrangement  in  this  way.  When  the  settlement  was  made  in 
July,  1910,  the  defendant's  manager  said  he  would  require 
294  more  logs  to  equalise  the  accoimt,  that  is,  to  make  the 
amount  received  at  the  mill  equal  to  the  amount  cut;  the 
plaintiff  was  required  to  and  did  put  in  some  294  logs. 
These  294  logs  were  cut  by  Cooke,  and  given  by  him  in  ex- 
change for  the  424  logs  above  mentioned. 

The  plaintiff  says,  and  I  now  come  to  the  logs  in  question 
in  this  case,  that  he  and  the  defendant  agreed  that  if,  when 
he  was  driving  the  river,  he  was  able  to  get  other  logs,  he 
could  brinw  them  down,  and  the  defendant  would  allow  him 
for  them,  by  paying  him  $7  per  M.  The  defendant  does  not 
dispute  that  there  was  an  agreement  of  this  kind;  he  says 
they  were  to  be  paid  for,  but  they  must  be  stamped  and 
scaled. 

In  this  is  raised  one  of  the  issues  in  this  case.  Did  the 
parties  agree  that  the  defendant  was  to  pay  for  unmarked 
logs,  calculated  on  an  average  basis,  or  only  for  such  as  were 
stamped  and  scaled? 

Another  issue  was  as  to  the  defendant's  acquiescence. 
The  defendant  says  that  the  value  of  the  missing  logs  was  of 
importance,  and  that,  as  a  lot  of  white  pine  logs  were  mis- 
sing, and  mere  equalisation  of  numbers  would  not  bft  suf- 
ficient, he  accepted  all  the  unmarked  logs  in  satisfaction; 
and  that,  although  he  promised  to  make  the  plaintiff  an  al- 
lowance if  the  sawing  proved  satisfactory,  yet  there  was  no 
contract,  nothing  more  than  a  vague  promise. 
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The  plaintiff  says  that,  after  deducting  the  294  logs  above- 
mentioned,  he  had  left  on  his  hands  from  the  logs  given  him 
by  Cooke  and  from  the  logs  gathered  in  by  him  in  making  his 
drive,  816  logs;  and  it  is  for  these  he  now  sues. 

The  defendant's  contention  was,  as  I  have  already  stated, 
that  these  816  logs  were  thrown  in  by  the  plaintiff  to  settle 
the  difference  caused  by  the  Cooke  exchange. 

At  the  trial  an  unfortunate  incident  occurred ;  the  Judge, 
thinking  a  question  put  by  counsel  an  unfair  one,  expressed 
himself  strongly,  with  the  result  that  the  counsel  withdrew 
from  tliis  case.  We  have  not  before  us  all  that  then  occur- 
red ;  and  on  that  ground  I  abstain  from  discussing  the  matter 
further.  But  there  is  a  ground,  the  fifth,  on  which  the 
defendant  is  entitled  to  a  new  trial.  I  do  not  think  the 
reasons  given  the  learned  Judge  fully  cover  the  issues  in 
dispute. 

I  would  allow  the  appeal  and  order  a  new  trial. 

Appeal  dismissed;  Irving,  J.A.,  dissenting. 


BRITISH  COLTTMBIA. 

November  7xh,  1911. 
court  of  appeal. 
MITCHELL  V.  RAT  PORTAGE  LUMBER  CO. 

Master  and  Servant  —  Injury  to  Servant — Negligence  — 
Contributory  Negligence — Findings  of  Jury — Failure  to 
Answer  Questions — General  Verdict— Evidence  to  Sus- 
tain— Employers*  Liaiility  Act, 

In  an  action  for  damages  for  injuries  sustained  by  the  plaintiff, 
while  in  the  service  of  the  defendants  in  a  lumber  mill,  owing  to  the 
negligence  of  the  defendants,  as  alleged,  the  jury  found,  in  answer  to 
questions  that  the  defendants  were  guilty  of  negligence,  "  in  not  taking 
sufficient  precautions  under  the  circumstances,"  and  that  such  negli- 
gence caused  the  injuries  complained  of  by  the  plaintiff.  The  jury  did 
not  answer  questions  asked  them  as  to  whether  the  plaintiff  was 
guilty  of  contributory  negligence.  They  assessed  the  plaintiff's  dam- 
ages under  the  Employers*  Liability  Act;  and  the  trial  Judge  entered 
judgment  for  the  plaintiff: — 

Heidi  regarding  the  findings  as  a  general  verdict  in  favour  of  the 
plaintiff,  that  there  was  evidence  to  sustain  it,  and  no  such  evidence 
of  contributory  negligence  as  should  induce  the  Court  to  interfere; 
iBVinro,  J.A.,  dissenting,  being  of  opinion  that  there  should  be  a  new 
trial,  because  the  jury  did  not  answer  the  questions  as  to  contributory 
negligence. 
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• 
Appeal  bj  the  defendants  from  the  judgment  of 
Clement^  J.,  upon  the  findings  of  a  jury,  in  favour  of  the 
plaintiff,  in  an  action  for  damages  for  personal  injuries 
sustained  by  the  plaintiff  while  in  the  service  of  the  defend- 
ants, owing  to  their  negligence,  as  the  plaintiff  alleged. 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  Irving, 
Martin^  and  Qallihbr,  JJ.A. 

L.  6.  McPhillips,  K.C.,  for  the  defendants. 
J.  A.  Eussell,  for  the  plaintiff. 

Galliher^  J.A.  : — The  questions  submitted  to  the  jury 
in  this  case  and  the  answers  were  as  follows : — 

1.  Were  the  defendants  guilty  of  negligence?    A.  Yes. 

2.  If  so,  in  what  respect?  A.  In  not  taking  sufficient 
precautions  under  the  circumstances. 

3.  Did  such  negligence  cause  the  injuries  complained  of 
by  the  plaintiff?    A.  Yes. 

4.  Was  the  plaintiff  guilty  of  negligence  ? 

5.  If  so,  in  what  respect? 

6.  Did  such  negligence  of  the  plaintiff,  if  any,  con- 
tribute to  the  accident? 

7.  Damages — ^What  sum  would  represent  3  years^  wages 
of  a  man  in  the  plaintiff's  position.  A.  10  months  at  $10£ 
per  month  for  3  years — $3,150. 

It  is  to  be  noted  that  the  jury  have  answered  the  ques- 
tions with  regard  to  the  negligence  of  the  company,  and  that 
such  caused  the  accident,  but  have  refrained  from  answering 
the  questions  dealing  with  negligence  on  the  part  of  the 
plaintiff.  However,  as  they  have  found  for  the  plaintiff  and 
awarded  him  damages,  I  think  we  must  regard  their  find- 
ing as  a  general  verdict  in  favour  of  the  plaintiff:  Scott  v. 
British  Columbia  Milling  Co.,  3  B.  C.  R.  221. 

The  verdict  is  under  the  Employers'  Liability  Act,  and 
there  are  only  three  things  we  need  consider  for  the  pur- 
poses of  this  appeal: — 

1.  Were  the  defendants  negligent? 

2.  Did  their  negligenoe  cause  the  plaintiff's  injury? 

3.  Was  the  plaintiff  guilty  of  negligence  which  con- 
tributed to  the  accident,  and  which  by  the  exercise  of  ordin- 
ary care  he  could  have  avoided? 

To  the  first  two  the  jury  have  answered  "yes;'*  and,  on 
the  whole  evidence,  I  am  not  prepared  to  disagree  with 
them. 


Digiti 


zed  by  Google 


316  THE  WESTERN  LAW  REPORTER.  [vQL.  19 

This,  however,  does  not  entitle  the  plaintiff  to  succeed 
unless  the  jury  were  justified  in  answering  (as  they  infer- 
entially  did)  the  4th  question  in  the  negative.  We  must, 
therefore,  examine  the  evidence  to  see  if  the  jury  could, 
as  reasonable  men,  come  to  the  conclusion  they  did. 

Prom  the  evidence  three  points  stand  out  clearly:  (a) 
Owing  to  the  conformation  of  the  ground  over  which  the 
chute  was  built,  the  plaintiff  could  not  see  the  log  from  the 
time  it  started  at  the  head  of  the  chute  until  it  had  rounded 
a  curve  some  considerable  distance  from  the  head,  (b) 
That  whistles  were  blown  when  the  log  which  caused  the 
injury  was  started,  which  the  plaintiff  knew  was  a  signal  for 
him  to  get  out  of  danger,  (c)  That  the  plaintiff  did  not  try 
to  get  out  of  danger  until  he  saw  the  log  acting  as  if  it  was 
likely  to  jump  the  chute. 

On  this  latter  point  the  plaintiff's  evidence  is  some- 
what evasive,  but  he  finally  admits  it: — 

^*  Q.  When  did  you  first  think  that  the  log  would  jump 
tti^  chute  ?  A.  Well,  as  soon  as  I  seen  the  log  the  plain 
side  was  coming  down  the  way  it  was  coming,  I  thought  it 
was  going  to  jump. 

"Q.  You  started  to  run?     A.  Yes. 

'^Q.  You  hadn't  started  to  move  before  that?     A.  No.'' 

The  learned  counsel  for  the  appellants,  Mr.  McPhillips, 
urged  as  a  ground  of  contributory  negligence  on  the  part 
of  the  plaintiff  that  he  started  to  run  for  shore  in  a  direc- 
tion towards  the  log  coming  down,  when  there  was  a  safer 
way  for  him  to  get  out  of  danger;  but,  after  reading  th«^ 
evidence,  examining  the  diagrams,  and  taking  into  consider- 
ation the  fact  that,  at  the  speed  the  log  was  coming,  the 
plaintiff  would  have  to  act  on  the  impulse  of  the  moment, 
I  think  a  jury  might  very  reasonably  find  tliat  that  was 
not  contributory  negligence. 

There  remains,  then,  only  the  question  of  delay  in  start- 
ing to  get  out  of  danger,  when  he  heard  the  whistles  blow. 

The  plaintiff  was  an  experienced  boom  man,  knew  thor- 
oughly the  danger  attendant  upon  his  wojk,  and,  when 
warned  by  the  foreman  to  be  careful  on  more  than  one 
occasion,  expressed  his  ability  to  take  care  of  himself;  and 
it  may  be  that  his  confidence  in  that  respect  rendered  him 
careless.  I  think  it  must  be  concluded  from  the  evidence 
that,  had  he  started  to  run  when  he  heard  the  warning 
whistles  (which  he  admits  hearing),  he  would  have  got  be- 
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yanA  the  point  where  the  accident  occurred,  and  out  of 
danger;  but,  instead  of  doing  so,  he  waited  until  the  log 
<>anie  in  sight;  and,  when  he  saw  it  was  acting  as  if  likely 
to  leave  the  chute,  he  then  sought  safety. 

I  think  I  have  put  the  appellants'  case  in  the  strongest 
light  the  evidence  justifies;  but,  even  putting  it  in  that 
light,  can  we  say  that  the  jury  were  not  justified  in  con- 
cluding that  the  plaintiff  had  not  omitted  to  do  anything 
a  reasonable  man  would  be  expected  to  do. 

The  evidence  as  to  the  warning  given  by  Dalby,  the 
foreman,  seems  to  me  to  refer  more  to  keeping  away  from 
the  mouth  of  the  chute  where  the  logs  came  down  thaft  to 
looking  out  for  logs  jumping  the  chute. 

There  were  no  specific  instructioAs  given  to  the  plain- 
tiff that  every  time  the  whistle  blew  to  notify  a  log  coming 
down,  he  was  to  run  for  safety. 

Of  course,  he  knew  that  when  the  whistle  blew  he  was 
to  keep  watch  so  as  to  protect  himself  in  case  of  apparent 
danger;  and,  being  an  experienced  boom  man,  and  knowing 
the  signals,  it  was  left  to  himself  to  decide  when  it  was 
necessary  to  run  for  safety. 

Had  he  been  where  he  should  not  be,  or,  when  danger 
became  apparent,  had  he  neglected  to  endeavour  to  seek 
safety,  there  could  be  no  question  that  he  could  not  recover; 
but  the  evidence  shews  that,  at  the  place  where  he  could 
first  see  the  log,  and  when  he  thought  it  was  likely  to  leave 
the  chute,  he  made  every  effort  to  reach  safety.  He  dis- 
regarded no  specific  instructions  of  his  employers;  so  that 
it  narrows  down  to  the  next  question:  Under  all  the  cir- 
cumstances, did  he,  by  not  starting  to  run  when  the  whistle 
blew,  but  only  when  he  apprehended  danger,  omit  to  do 
what  a  competent  and  experienced  boom  man  might  reason- 
ably be  expected  to  do  ? 

Considering  all  the  circumstances  before  set  out,  and 
the  fact  that  he  had  no  knowledge  that  an  abnormal  log 
was  being  sent  down,  I  am  unable  to  say  that  I  disagree 
with  the  conclusions  arrived  at  by  the  jury. 

The  appeal  should  be  dismissed. 

Macdonald,  C.J.A.,  concurred. 

Martin,  J.A.: — It  is  contended  by  the  defendants  that 
the  jury  should  have  brought  in  a  finding  of  contributory 
negligence,  which  would  absolve  the  defendants  from  the 
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consequences  of  the  finding  of  negligence.  This  has  neces- 
sitated a  careful  examination  of  the  whole  of  the  evidence 
of  the  plaintiff;  and,  after  doing  so,  I  am  unable  to  say  that 
the  view  taken  by  the  jury  was  not  open  to  them,  though  I 
must  say  that  the  plaintiff's  evidence  is  not,  to  me,  as  satis- 
factory as  it  might  have  been,  and  is  in  parts  hard  to 
reconcile.  But  especially  in  view  of  what  he  says  at  p.  26, 
line  21,  to  p.  27,  line  10;  p.  31,  line  16,  to  p.  32,  lines  17, 
20-29;  p.  32,  line  20,  to  p.  34,  line  26;  p.  35,  lines  6-11, 
2^30;  p.  36,  lines  1-28;  p.  38,  lines  1-4;  p.  39,  lines  21-25; 
and  Brassard's  evidence,  p.  69,  lines  1-6;  p.  70,  line  24,  to 
p.  71,  line  71;  I  would  not  feel  justified  in  disturbing  the 
verdict. 

Irving,  J.A. : — I  would  allow  a  new  trial,  on  the  ground 
that  the  jury  did  not  answer  the  questions  as  to  contribu- 
tory negligence. 

The  answers  given  disposed  of  one  part  of  the  case  only. 

I  am  not  able  to  say  that  judgment  should  be  given  for 
the  defendants,  because  the  evidence  does  not  warrant  one 
in  saying  that  the  jury  would  have  been  wrong  if  they  had 
found  that  the  plaintiff  was  not  the  cause  of  his  own  injury. 

Appeal  dismissed;  Irving,  J.A.,  dissenting. 


BBITISH  COLTTMBIA. 

November  7th,  1911. 

court  of  appeal. 

CHOASDAILE  v.  PADDON. 

Vendor  and  Purchaser — Contract  to  Convey  Interest  in  Land 
— Condition — Improvements  to  he  Made  by  Purchaser — 
Failure  to  Make  within  Time  Specified — Cancellation  of 
Contract — Forfeiture — Money  Advanced  to  Purchaser  — 
Equity  of  Person  Making  Advance — Non-assignability  of 
Contract—^Delay  of  Vendor. 

The  plaintiff  agreed  that,  if  certain  improvements  were  made  by 
the  defendant  P.  on  land  belonging  to  the  plaintiff,  within  a  specified 
time,  and  if  the  defendant  F.  supplied  P.  with  money,  within   the 
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cume  time,  to  enable  P.  to  miike  the  improvements,  the  plaintiff  would 
convey  a  half  interest  in  the  land  to  P.,  which  thereafter  was  to  belong 
to  the  defendants  severally.  P.  failed  to  perform  his  part  of  the 
agreement,  although  he  received  the  money  from  F.  within  the  time 
agreed  upon.     P.  assigned  to  F.  his  interest  under  the  agreement: — 

Held,  that,  neither  the  plaintiff  nor  F.  being  to  blame  for  P.*s 
default,  and  the  time  for  performance  having  passed,  the  plaintiff  was 
entitled  to  a  declaration  that  the  agreement  was  at  an  end.  It  was 
not  a  case  of  a  penalty  or  forfeiture  imposed  to  secure  pei^ormance. 
The  plaintiff's  delay  in  declaring  what  stand  he  intended  to  take  with 
respect  to  P.'s  failure  to  complete  the  work  did  not  affect  the  plain- 
tiff's rights. 

Per  Ibving  and  Mabtin,  J  J.  A.,  that,  on  account  of  the  personal 
element,  the  contract  was  not  assignable. 

Appeal  by  the  defendants  from  the  judgment  of 
MuRPHT^  J.,  in  favour,  of  the  plaintiff,  in  an  action  for  a 
declaration  that  a  certain  agreement  made  by  the  plaintiff 
to  convey  an  interest  in  land  to  the  defendants  was  at  an 
end  because  of  non-fulfilment  of  the  condition  upon  whieli 
the  agreement  was  made. 

The  appeal  was  heard  by  Macdonald^  C.J.A.,  Irving, 
Martin,  and  Galliher,  JJ.A. 

Maclean,  K.C.,  for  the  defendants. 
Bodwell,  K.C.,  for  the  plaintiff. 

Macdonald,  C.J.A.: — ^Mr.  Justice  Murphy,  who  tried 
this  action,  expressed  regret  in  having  to  decide  against  the 
defendant  Fuller,  who  was  in  no  way  to  blame  for  the  de- 
fault of  his  co-defendant  in  the  performance  of  the  condi- 
tions upon  which  the  defendants  were  to  become  entitled  to 
an  interest  in  the  lands  of  the  plaintiff  in  question  in  the 
action.  I  feel  the  same  regret  in  coming  to  the  like  con- 
clusion in  this  Court. 

The  plaintiff  agreed  that,  if  certain  improvements  were 
made  by  the  defendant  Paddon  on  the  land  within  a  speci- 
fied time,  and  that  if  the  defendant  Fuller  supplied  Pad- 
don with  $5,000,  within  the  same  time,  to  enable  Paddon 
to  make  the  improvements,  the  plaintiff  would  convey  a  half 
interest  in  the  land  to  Paddon,  which  thereafter  was  to  be- 
long to  the  defendants  severally.  Paddon  failed  to  perform 
his  part  of  the  agreement,  although  he  had  received  the 
$5,000  and  large  additional  sums  from  Fuller,  within  the 
time  agreed  upon. 

Neither  the  plaintiff  nor  Puller  is  to  blame  for  Pad- 
don's  default ;  and,  the  time  for  performance  having  passed, 
the  plaintiff  asks  for  a  declaration  that  the  agreement  is  at 
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an  end  so  as  to  protect  his  title  from  a  doud  which  might 
be  placed  on  it  in  the  future  by  registration  of  the  agree- 
ment. 

I  must  deal  with  the  agreement  as  the  parties  have  made 
it,  not  as  I  think  it  should  have  been  made.  What  hap- 
})ened  was,  in  all  probability,  not  anticipated  by  Puller 
when  the  agreement  was  being  prepared.  In  the  event 
which  happened,  it  fully  protected  the  plaintiff,  but  failed 
to  protect  the  defendant  Fuller.  I  am  unable  to  see  upon 
what  equitable  principle  we  can  deprive  the  plaintiff  of  his 
Btrict  legal  rights.  It  was  argued  that  the  Court  may  re- 
lieve against  forfeiture;  but,  as  I  see  it,  there  was  no  for- 
feiture here.  Fuller's  interest  in  the  land  was  conditional 
upon  tlie  performance  of  certain  things  by  Paddon;  and,  as 
they  were  not  performed,  the  condition  remained  unfulfilled, 
and  no  interest  of  any  kind  in  the  land,  legal  or  equitable, 
passed  to  Fuller.  Therefore,  there  was  no  forfeiture  of  an 
interest  in  the  land,  nor  has  there  been  a  forfeiture  of  the 
money  paid  to  Paddon,  who  is  the  person  responsible  for,  and 
to  whom  Fuller  may  look  to  make  good,  his  loss.  This  is 
not,  as  I  view  it,  a  case  where  a  penalty  or  forfeiture  is  im- 
posed to  secure  performance.  In  this  view  of  the  case  it 
becomes  unnecessary  to  consider  the  question  of  the  assign- 
ability of  Paddon'fi  interest  to  Fuller.  The  performance 
of  the  conditions  would  have  given  the  defendants  an  in- 
terest in  the  land,  which  I  think  Fuller  could  have  pro- 
tected, at  least  as  to  his  own  interest  in  it,  irrespective  of 
any  assignment,  but  the  matter  never  reached  that  point. 

The  plaintiff's  delay  in  declaring  what  stand  he  in- 
tended to  take  with  respect  to  Paddon's  failure  to  complete- 
the  work,  cannot,  I  think,  be  allowed  to  affect  the  decision. 
That  was  a  question  of  ethics,  not  of  law.  When  Paddon 
abandoned  the  work  and  went  to  England,  the  agreement 
was  broken ;  but,  even  if  it  were  conceded  that  Fuller  could 
by  himself,  or  by  another  than  Paddon,  have  completed  the 
work,  he  did  not  attempt  to  do  so,  but  took  the  position  that 
it  had  been  completed  by  his  co-defendant. 

I  would  dismiss  the  appeal. 

Galliheh,  J. a.,  agreed  with  the  judgment  of  Mao- 
DONALD,   C.J.A. 

Irving,  J.A,  : — I  would  dismiss  this  appeal,  for  several 
reasons. 
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In  the  first  place,  the  proceedings  at  the  trial  were  not 
directed  to  the  only  matter  argued  before  us. 

In  the  next  place,  the  defendant  Puller  has  no  equity. 
He  did  not  attempt  to  salve  the  property  after  Paddon 
abandoned  it.  Had  he  done  so,  Groasdaile  might,  under 
certain  circiimstances,  have  been  bound.  The  principle  is 
well  stated  by  Hughes,  K.C.,  in  arguing  Keith  v.  R.  Gancia 
&  Co.,  [1904]  1  Ch.  780: 

Again,  Puller  did  not  contract  with  Croasdaile,  nor  was 
he,  by  right  of  anything  in  the  contract,  entitled  to  per- 
form the  agreement,  nor  was  the  contract  assignable  by 
Paddon,  as  it  was  a  personal  contract.' 

Maktin,  J.A.  : — In  order  fully  to  understand  the  exact 
facts  of  this  matter,  I  have  read  all  the  evidence,  in  addition 
to  those  portions  which  we  were  referred  to  on  the  argu- 
ment; and  I  entirely  agree  with  the  finding  of  the  learned 
trial  Judge  that  Paddon  failed,  substantially  and  essentially, 
to  carry  out  his  contract  at  the  time  he  abandoned  the  prop- 
erty, and  nothing  was  done  after  that  time  to  cultivate  or 
maintain  it.  And  I  also  agree  that  this  contract  was  not 
assignable  because  of  the  personal  element,  quite  apart  from 
the  special  clause  for  substitution.  It  cannot  seriously  be 
contended  that  the  selection  of  a  man  to  plant,  cultivate, 
and  maintain  a  fruit  orchard  is  not  a  matter  wherein  per- 
sonal skill  and  special  personal  qualification  are  of  the  first 
consequence.  In  such  circumstances,  how  can  it  be  a  case 
for  relief  from  penalty  or  forfeiture,  on  the  part  of  one  who 
has  no  rights  independent  of  the  due  performance  of  the 
contract  by  another  who  has  failed  to  do  so,  though  there 
is  nothing  unconscionable  or  unreasonable  in  the  contract, 
nor  is  it  attacked  on  that  ground?  No  case,  I  venture  to 
say,  can  be  cited  to  us  at  all  resembling  this  one  wherein 
such  a  claim  was  entertained. 

The  rights  of  the  plaintiff  are  in  no  way  changed  by  the 
statement  of  his  solicitors  (to  Puller's  solicitor),  in  their 
letter  of  the  19th  November,  1908,  that  they  "  will  advise 
you  of  the  position  he  assumes,'^  though  they  did  not  do  so 
till  the  27th  December  following,  because  the  plaintiff  owed 
no  duty  to  Puller  in  the  circumstances;  for,  when  Paddon 
lost  all  his  interest  after  he  left  some  months  before  in  the 
same  year  (1908),  IViUer  lost  his  also,  as  already  stated.  1 
am  unable  to  see  that  the  defendants  have  any  claim  that 
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we  can  give  effect  to,  either  at  law  or  in  equity,  quite  apart 
from  the  fact  that  the  learned  Judge  below  was  not  even 
asked  to  relieve  from  the  forfeiture,  if  it  is  proper  to  so 
style  it,  and  I  do  not  think  it  is. 

Appeal  dismiss&d. 


BRITISH  GOLXrHBIA. 

November  7th^  1911. 

court  op  appeal. 

CUMMINGS  V.  CITY  OP  VANCOUVER. 

Highway — Nonrepair — Injury  to  Pedestrian  —  Liability  of 
Municipality — Vancouver  Incorporation  Act,  1900,  sees. 
218,  219 — Hole  in  Sidewalk — Absence  of  Evidence  to 
Shew  by  whom  Made — Inference — Notice--Jury, 

The  judgment  of  Murphy,  J.,  in  favour  of  the  plaintiff,  upon  the 
findings  of  a  jury,  in  an  action  for  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  by  stepping  into  a  hole  in  the  sidewalk  of  one 
of  the  streets  of  the  city  of  Vancouver  (the  evidence  not  disclosing 
by  whom  the  hole  was  made),  was  affirmed,  the  Court  holding 
(Martin,  J.A.,  dissenting),  that  there  was  evidence  to  go  to  the 
jury  of  the  defendants'  responsibility  for  the  condition  of  the  sidewalt. 

Per  Macdonald,  C.J.A.,  and  Galliher,  J.A.  : — Under  sec.  219 
of  tlie  Vancouver  Incorporation  Act,  1900,  as  amended  in  1939,  by 
9  Edw.  VII.  ch.  63,  sec.  10,  a  breach  by  the  defendants  of  the  duty 
to  repair  gives  a  right  of  action  to  the  person  injured.  Proof  that  a 
dangerous  hole  existed  in  the  sidewalk  was  at  least  primd  facie  evi- 
dence of  nonrepair.  If  the  defendants  had  any  excuse  to  offer,  they 
failed  to  offer  it.  And,  by  sec.  218  of  the  Act,  the  control  of  the 
street  was  vested  in  the  defendants,  and  it  was  declared  to  be  unlawful 
for  any  one  to  interfere  with  the  surface  without  the  defendants'  per- 
mission. The  jury  might  infer  that  the  sidewalk  was  broken  by  the 
defendants  or  with  their  permission ;  and  there  was  no  evidence  to 
rebut  the  inference. 

Per  Irving,  J.A. : — Upon  the  proper  construction  of  sec.  19,  the 
defendants  are  liable  where,  by  reasonable  care  and  diligence,  they  can 
and  ought  to  know  that  the  streets  require  repairing,  and  where,  by  the 
exercise  of  reasonable  care  and  skill,  they  can  repair  them.  The 
nature  and  location  of  the  hole  may  be  pregnant  evidence  that  the 
defendants  have  neglected  their  duty  to  discover  its  existence. 

Per  Martin,  J.A. : — ^The  case  should  have  been  withdrawn  from 
the  jury  and  the  action  dismissed,  because  there  was  no  evidence  from 
which  it  might  be  proved  or  reasonably  inferred  that  the  hole  was 
made  by  the  defendants,  nor  that  they  had  notice  or  ought  to  have  had 
notice  of  it. 

Appeal  by  the  defendants  from  the  judgment  of  Murphy, 
J.,  upon  the  findings  of  a  jury,  in  favour  of  the  plaintiff,  in 
an  action  for  damages  for  personal  injuries  sustained  by  him 
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by  stepping  into  a  hole  in  the  sidewalk  in  one  of  the  streets 
of  the  city  of  Vancouver. 

The  appeal  was  heard  by  MaodonalI),  C.J.A.,  Irving, 
Martin,  and  Gallihbr,  JJ.A. 

A.  H.  MacNeill,  K.C.,  for  the  defendants. 
Craig,  for  the  plaintiff. 

Macdonald,  C. J.A.  : — ^The  plaintiflp  was  injured  by  step- 
ping into  a  hole  broken  in  the  permanent  cement  sidewalk 
in  one  of  the  defendants'  streets,  and  left  in  an  unguarded 
condition.  The  evidence  does  not  disclose  by  whom  this 
hole  was  made.  The  only  question  submitted  to  us  was, 
whether  or  not  there  was  evidence  to  go  to  the  jury  of  the 
defendants'  responsibility  for  the  condition  of  the  sidewalk. 

The  plaintiff  relies  upon  sec.  219  of  the  Vancouver  In- 
rorporation  Act,  1900,  as  amended  in  1909,  by  ch.  63,  sec. 
10.  In  McPhalen  v.  City  of  Vancouver,  15  B.  C.  R.  367, 
14  W.  L.  R.  424,  I  held,  on  the  construction  of  sec.  219, 
the  amendment  of  1909  not  being  in  force  at  the  time  of 
that  accident,  that  the  defendants  were  liable  for  nonre- 
pair. Section  219  is  now  re-inforced  by  the  amendment; 
and,  as  the  section  now  reads,  I  think  it  cannot  be  success- 
fully argued  that  a  breach  by  the  defendants  of  the  duty  to 
repair  should  give  no  right  of  action  to  the  person  injured. 
Proof  that  this  daijgerous  hole  existed  in  the  sidewalk  was 
at  least  prima  facie  evidence  of  nonrepair.  If  the  defend- 
ants had  any  excuse  to  offer,  such,  for  instance,  as  that  the 
hole  was  made  by  a  third  person,  and  that  the  defendants 
had  no  notice,  even  if  this  would  avail,  as  to  which  I  ex- 
press no  opinion,  they  failed  to  offer  any,  and  the  plain- 
tiff's prima  facie  case  has  not  been  disturbed. 

Again,  by  sec.  218  of  the  said  Act,  the  control  of  this 
Btreet  is  vested  in  the  defendants,  and  it  is  declared  to  be 
unlawful  for  any  one  to  interfere  with  the  surface  without 
the  defendants'  permission.  The  character  of  the  work 
(lone  in  the  breaking  of  the  sidewalk  was  such,  in  my  opin- 
ion, as  to  entitle  the  jury  to  infer  that  it  wjTs  done  by  the 
defendants  or  with  their  permission;  and,  as  there  is  no  evi- 
dence to  rebut  this  inference,  the  plaintiff  has  sufficiently 
proven  his  case. 

T  would  dismiss  the  appeal. 
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Oallihbr,  J.A.,  agreed  with  Macdonald,  C.J.A. 

Irving,  J.A. : — By  sec.  219  of  the  Vancouver  Incorpora- 
tion Act,  1900,  it  is  enacted  that  every  public  street  shall 
be  kept  in  repair  by  the  corporation. 

In  my  opinion,  we  should  construe  this  section  so  as  not 
to  impose  upon  the  corporation  a  liability  for  a  thing  which 
no  reasonable  care  and  skill  could  obviate.  The  language 
is  consistent  with  making  the  corporation  liable  where,  by 
reasonable  care  and  diligence,  they  can  and  ought  to  know 
that  the  streets  require  repairing,  and  where,  by  the  exercise- 
of  reasonable  care  and  skill,  they  can  be  kept  repaired. 
This,  I  think,  is  a  fair  construction  of  the  statute,  having^ 
regard  to  the  fact  that  the  defendants  are  a  public  body,  hav- 
ing a  duty  imposed  upon  them  to  do  a  thing  which,  even 
with  the  exercise  of  the  utmost  care  and  diligence,  cannot 
always  be  done. 

In  Comyn's  Digest,  vol.  1,  p.  405  (B)  (action  upon  the 
case  for  misfeasance),  it  is  said:  ^' An  action  upon  the  case 
does  not  lie  where  a  man  has  not  sufficient  notice  of  his 
duty/'  Mr.  MacNeill  argues,  upon  this  principle,  that  there 
was  not  sufficient  evidence  to  justify  the  Judge  permitting 
the  case  to  go  to  the  jury. 

In  my  opinion,  the  whole  of  the  circumstances  must  be 
taken  into  consideration  by  the  Judge — ^the  size  and  nature 
of  the  excavation,  and  the  place,  having  regard  to  the  fact 
whether  it  is  in  the  centre  of  the  business  portion  of  the 
town  or  in  only  the  outskirts. 

If  the  hole  was  large  and  the  place  central,  the  jury  mijht 
properly  reach  the  conclusion  that,  with  the  exercise  of  rea* 
sonable  care,  the  defendants  could  not  have  been  ignorant- of 
its  existence. 

Ignorance,  under  such  circumstances,  would  not  excuse 
them. 

The  fact  that  the  corporation  did  not  offer  any  evi- 
dence as  to  granting  permits,  may  properly  influence  the 
jury:  Brown  v.  Railway  Commissioners,  16  App.  Cas.  251. 
And  why  did  not  the  Judge  say  to  himself,  the  statute  hav- 
ing cast  upon  the  corporation  this  duty  to  repair,  it  will  de- 
pend upon  the  view  taken  by  the  jury  as  to  the  character 
and  location  of  the  hole,  whether  the  onus  is  or  is  not  shifted 
on  to  the  defendants  to  shew  that  they  had  or  could  have 
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had  no  knowledge  of  its  existence^  or  that  it  was  done  by  a 
third  person. 

In  short,  the  nature  and  location  of  the  hole  might  be 
pregnant  evidence  that  the  corporation  had  neglected  their 
duty  to  discover  its  existence. 

Stephens  in  his  Digest  (Evidence  Act,  1896),  says:  *^In 
considering  the  amount  of  evidence  necessary  to  shift  the 
burden  of  proof,  the  Court  has  regard  to  the  opportunities 
of  knowledge  with  respect  to  the  fact  to  be  proved,  which 
may  be  possessed  by  the  parties  respectively." 

HoUis  V.  Young,  [1909]  1  K.  B.  629,  illustrates  the  rule 
that  very  little  aflBrmative  evidence  will  be  sufficient  where 
the  facts  lie  almost  entirely  within  the  knowledge  of  the 
other  side. 

I  would  dismiss  the  appeal. 

Martin,  J.A.  (dissenting) : — With  all  due  respect  for 
the  view  taken  by  the  learned  trial  Judge,  I  am  of  the  op- 
inion that  this  appeal  must  be  allowed,  because  there  is  no 
evidence  from  which  it  may  be  proved,  or  even  reasonably 
inferred,  t^at  the  hole  in  the  sidewalk  was  made  by  the  de- 
fendant corporation,  nor  that  they  had  notice  or  ought  to 
have  had  notice  of  it.  The  judgment  entered  rests  only 
upon  a  presumption,  which  cannot  be  sufficiejit,  nor  is 
there,  indeed,  any  ground  for  it,  because  the  hole  may  law- 
fully have  been  made  by  various  other  statutory  bodies,  or 
by  the  owner  of  the  adjoining  premises  in  lawfully  making 
a  sewer  connection,  or  customary  excavation  beneath  the 
foot  pavement,  by  permit,  or  by  a  mere  trespasser.  It 
surely  cannot  be  the  law  that,  where  an  actionable  wrong 
may  have  been  done  by,  say,  three  different  persons,  the 
injured  party  may,  without  further  proof,  arbitrarily  fasten 
the  liability  on  any  one  of  them  that  he  may  choose  to  se- 
lect for  that  purpose. 

Appeal  dismissed;  Martin,  J.A.,  dissenting. 
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ICAiriTOBA. 

Septembbb  25th^  1911. 
court  of  appeal. 
GRACE  V.  OSLER 

This  case  is  reported  ante  109. 

The  following  addendum  to  the  minutes  of  judgment, 
pp.  137,  138,  was  afterwards  made  by  the  Court: — 

(g)  The  cost  of  the  excavation  for  the  building  to  be 
deducted  from  the  contract-price  under  the  provisions  of  the 
contractw 

(h)  The  sums  paid  by  the  defendants  under  legal  lia- 
bility therefor  to  the  owners  or  occupants  of  the  adjoining  * 
premises,  known  as  *'the  Canadian  Northern  building,'^  for 
damages  caused  to  such  owners  or  occupants  or  any  of  them 
by  the  plaintiffs  in  performing  the  work. 


HAHITOBA. 

BoBSON,  J.  October  19th,  1911. 

TRIAL. 

DART  V.  ROGERS. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Fraud 
and  Misrepresentation  by  Purchaser — Failure  of  Proof — 
Materiality  of  Representations  —  Relation  to  Subject- 
matter  of  Contract — ReNance  on  by  Vendors — Evidence 
— Statements  Made  to  Other  Persons — Inadmissibility — 
Principal  and  Agent — Specific  Performnnx^e. 

The  plaintiff  sued  for  specific  performance  of  a  contract  to  sell 
to  him  a  valuable  parcel  of  land  in  a  city.  The  defendants  set  up 
that  certain  representations  made  by  the  plaintiff,  in  the  course  of 
the  negotiations  for  purchase,  were  false  and  made  fraudulently; 
and  that,  apart  from  fraud,  the  representations  were  such  that  the 
Court  would  not  support  an  uncompleted  contract  resulting  from 
them,  or  in  any  event  would  not  decree  specific  performance.  The 
representaHons  aUeged  were:  (a)  that  there  was  nothing  in^  a 
rumour  (said  to  be  current)  of  a  big  concern  havmg  bought  or  bemg 
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about  to  buy  the  B.  property,  opposite  to  that  in  question,  of  part 
of  which  the  plaintiff  was  one  of  the  owners,  and  that  he,  or  his 
associates,  had  never  been  approached  by  any  one  with  a  view  to 
purchasing  the  same;  (b)  that  the  B.  property  could  then  be  pur- 
chased for  91,200  per  foot  frontage,  the  defendants  alleging  that  that 
property  was  of  greater  value  per  foot  frontage  than  their  property ; 
and  (c)  that  the  plaintiff  wished  to  buy  the  property  in  question  for 
an  American  client,  to  whom  he  (the  plaintiff)  was  willing  to  sell 
the  B.  property,  but  the  client  did  not  want  so  large  a  parcel : — 

HMj  that  a  representation,  to  be  the  ground  of  any  relief,  must 
be  material — must  have  relation  to  the  subject-matter  of  the  contract : 
mere  assertions  of  value  by  a  vendor  or  disparagement  by  a  purchaser, 
although  erroneous  or  false,  are  not  fraudulent  in  law.  Misrepre- 
sentations as  to  the  parties  may.  In  certain  circumstances,  be  recog- 
nised; but,  unless  an  untrue  statement  is  believed  and  acted  upon, 
it  can  occasion  no  legal  injury.  Fraud  must  be  distinctly  and  clearly 
proved. 

Archer  v.  8ione,  78  L.  T.  34,  and  Beatty  v.  Neelon,  13  S.  0.  R.  1, 
specially  referred  to. 

And  held,  upon  the  evidence,  that  the  defendants  did  not  rely 
upon  any  representation  by  the  plaintiff  that  he  was  acting  for  a 
principal,  or  that  the  B.  property  could  be  bought  at  the  sum  named, 
or  that  there  was  no  truth  in  the  rumour  of  a  sale  to  a  big  concern, 
or  that  the  plaintiff  and  his  associates  had  not  sold  or  been  approached 
to  sell;  and  that,  at  the  best,  the  evidence  did  not  distinctly  and 
clearly  prove  fraud. 

Held,  also,  that  evidence  tendered  by  the  defendants  to  shew  that 
the  plaintiff  had  made  to  others  statements  that  the  B.  property  was 
not  under  option  or  in  course  of  sale,  was  inadmissible,  unless  with 
a  view  to  impeaching  the  plaintiff's  testimony  and  after  a  proper 
foundation  had  been  laid. 

The  defence  that  the  plaintiff  was  an  agent  to  find  a  purchaser 
and  could  not  purchase  in  his  own  behalf  was  raised.  It  was  the  fact 
that,  as  between  the  defendant  company  and  the  plaintiff,  the  plaintiff 
was  to  be  allowed  one-half  of  the  commission  payable  by  the  joint 
owners  in  respect  of  the  sale: — 

Held,  that  there  was  no  fiduciary  relationship  between  the  de- 
fendants and  the  plaintiff;  he  was  himself,  at  the  finish,  the  con- 
tracting purchaser;  the  allowance  of  an  amount  equal  to  one-half  the 
usual  commission  was,  as  far  as  he  was  concerned,  merely  a  reduction 
in  price  to  that  extent. 

Specific  performance  decreed. 

Action  by  the  purchaser  for  specific  performance  of  a 
contract  for  the  purchase  and  sale  of  land. 

C.  P.  Wilson,  K.C.,  A.  J.  Andrews,  K.C.,  and.H.  A. 
Burbidge,  for  the  plaintiff. 

J.  E.  O'Connor,  C.  P.  Pullerton,  and  P.  J.  Sutton,  for 
the  several  defendants. 

RoBSON,  J. : — This  is  an  action  by  a  purchaser  for  specific 
performance  of  a  contract  to  sell  to  him  a  parcel  of  land 
situate  on  the  north  side  of  Portage  avenue,  between  Colony 
and  Vaughan  streets,  Winnipeg,  and  having  a  frontage  of  44 
feet. 

On  the  26th  January,  1911,  the  defendant  Sutcliffe  was 
the  owner  of  the  property  in  question,  subject  to  a  mortgage. 
By  his  agent,  he,  on  that  day,  agreed  to  sell  the  property  to 
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the  defendant  H.  E.  R  Rogers  for  $65,000,  which  meant  at 
the  rate  of  about  $1,477  per  foot  fiontage,  payment  of  a 
large  portion  of  the  purchase-money  being  extended  over  a 
number  of  years  on  a  mortgage  of  the  property.  Rogers  was 
in  that  transaction  acting  for  the  defendants  the  Rogers 
Realty  Company  (of  which  company  he  is  president)  and  H. 
H.  Leech,  barrister-at-law.  The  interests  of  these  parties 
were:  the  Rogers  Realty  Company  one  quarter,  and  J.  H- 
Leech  three  quarters. 

On  the  nth  March,  1911,  H.  E.  R.  Rogers  and  the  plain- 
tiff, J.  A.  Dart,  met  in  the  former's  office,  and  discussions 
took  place  regarding  the  property;  the  result  being  that  a 
sale  thereof  was  agreed  on,  and  Rogers  signed  a  receipt  for 
$5,000  from  Dart,  on  account  of  $74,000  purchase-price.  The 
receipt  fully  sets  forth  the  terms  of  the  purchase. 

The  plaintiff  has  always  been  ready  and  willing  to  carry 
out  the  bargain,  but  the  defendants  disown  it,  for  .various 
reasons,  and  hence  this  action. 

There  is  no  question  affecting  the  defendant  Sutcliffe. 
He  is  merely  standing  by.  The  principal  contention  in  this 
action  is  that  of  the  three  other  defendants,  namely,  H.  E.  R. 
Rogers,  the  Rogers  Realty  Company,  and  J.  H.  Leech,  that 
the  contract  now  in  question  was  induced  by  the  fraud  of  the 
plaintiff. 

The  contestin;^  defendants  all  charge  the  plaintiff  with 
having  knowingly  misrepresented  to  H.  E.  R.  Rogers:  (a) 
that  there  was  nothing  whatever  in  a  rumour  (said  to  be 
current)  of  a  big  concern  having  bought  or  being  about  to 
buy  the  Blackwood  property  (being  property  opposite  to  that 
in  question  and  of  part  of  which  Dart  was  one  of  the  owners), 
and  that  he,  the  plaintiff,  or  his  concern,  had  never  even 
been  approached  by  any  one  with  a  view  to  purchasing  the 
same;  (b)  that  the  frontage  of  the  Blackwood  property,  on 
the  corner  of  Colony  street  and  Portage  avenue,  could  then 
be  purchased  for  $1,200  per  foot  frontage  (it  being  said  by 
the  defendants  that  the  property  lastly-mentioned  was  of 
greater  value  per  foot  frontage  than  the  defendant"^^  pro- 
perty) ;  and  (c)  that  he,  the  plaintiff,  wished  to  buy  the  pro- 
perty in  question  for  an  American  client,  to  whom  he,  the 
plaintiff,  would  sell  his  property,  but  his  client  could  not  buy 
so  large  a  parcel,  but  wanted  a  parcel  about  the  size  of  the 
property  in  question  herein,  and  he,  the  plaintiff,  would  not 
sell  a  part  only  of  his  property. 
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The  defendants  also  charge  that  the  plaintijS  represented 
to  J.  W.  Rogers,  one  of  the  directors  of  the  defendant  'com- 
pany, that  he,  the  plaintiff,  wished  to  buy  the  property  in 
question  herein  for  an  American  client,  who  wanted  a  small 
parcel,  and  would  not  take  that  of  which  the  plaintiff  was  a 
part  owner,  because  it  was  too  large,  and  represented  to  J.  W. 
Rogers  that  the  plaintiflf  would  sell  his  property  for  a  sum  a 
good  deal  less  than  H.  E.  R.  Rogers  had  quoted  to  the  plain- 
tiff for  that  in  question,  namely,  $1,800  per  foot;  that  this 
"representation  Was  made  for  the  purpose  of  being  repeated 
to  H.  E.  R.  Rogers,  and  was  so  repeated. 

The  defendants  contend  that  these  representations  were 
fdlse  and  made  fraudulently ;  but  that,  apart  from  fraud,  the 
representations  were  such  that  the  Court  would  not  support 
an  uncompleted  contract  resulting  from  them,  or  in  any 
event  would  not  decree  specific  performance. 

A  representation  for  any  purpose  must  have  been  ma- 
terial. Pomeroy,  Equity  Jurisprudence,  para.  898:  "The 
last  element  of  a  misrepresentation,  in  order  that  it  may  be 
the  ground  for  any  relief,  affirmative  or  defensive,  in  equity 
or  at  law,  is  its  materiality.^*  Story,  Equity  Jurisprudence, 
para.  195 :  *^  The  representation  must  be  of  something  ma- 
terial;" and  the  learned  author  illustrates  by  instances  where 
the  representation  concerned  the  subject-matter  of  the  con- 
tract. 

The  same  idea  is  expressed  in  different  language  by 
North,  J.,  in  Archer  v.  Stone,  78  L.  T.  34,  where  he  says: 
"  It  is  true  that  a  man  may  with  impunity  tell  a  lie  in  gross 
in  the  course  of  negotiations  for  a  contract.  But  he  cannot, 
in  my  opinion,  tell  a  lie  appurtenant.  That  is  to  say,  if 
he  tells  a  lie,  relating  to  any  part  of  the  contract  or  its  sub- 
ject-matter, which  induces  another  person  to  contract  to 
deal  with  his  property  in  a  way  which  he  would  not  do  if  he 
knew  the  truth,  the  man  who  tells  the  lie  cannot  enforce  the 
contract." 

In  Fry  on  Specific  Performance,  5th  ed.,  para.  650,  the 
words  "having  relation  to  the  contract'*  are  part  of  the 
definition  of  misrepresentation  as  a  ground  for  refusing  the 
interference  of  the  Court  in  specific  performance.  See  also 
para.  697. 

The  numerous  English  cases  quoted  in  Pomeroy,  Equity 
Jurisprudence,  note  to  para.  889,  as  instances  where  Courts 
have  withheld  the  equitable  remedy  of  specific  performance 
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on  account  of  misrepresentation,  are  all  cases  where  the  mis- 
representation was  of  a  fact  actually  concerning  the  subject- 
matter. 

If  an  intending  purchaser  is  asked  for  information  con- 
cerning the  property,  he  may,  under  certain  circumstances, 
be  under  the  duty  of  disclosing  the  facts  if  he  answers  any- 
thing at  all :  Coaks  v.  Boswell,  11  App.  Cas.  233. 

But  it  is,  to  my  mind,  very  doubtful  whether  statements 
having  no  reference  to  property  the  subject  of  negotiations,, 
or  the  title  to  or  the  personality  of  the  parties  actually  in- 
terested, come  within  the  class  of  representations  to  which 
the  Courts  give  attention.  Mere  assertions  of  value  by  a 
vendor  or  disparagement  by  a  purchaser,  though  erroneous 
or  false,  are  not  fraudulent  in  law:  Kerr,  Fraud,  p.  50.  It 
is  unnecessary  to  say  that  cases  where  there  is  anything  like 
fiduciary  relationship  are  to  be  distinguished. 

Lord  Ellenborough,  in  Vernon  v.  Keys,  12  East  632 
(affirmed  4  Taunt.  488),  after  mentioning  a  seller^s  lia- 
bility for  misrepresentations,  says  (p.  638) :  "  But  is  a  buyer 
liable  to  an  action  of  deceit  for  misrepresenting  the  seller's 
chance  of  sale,  or  the  probability  of  his  getting  a  better  price 
for  his  commodity,  than  the  price  which  such  proposed  buyer 
offers?  I  am  not  aware  of  any  case,  or  reco-^nised  principle 
of  law,  upon  which  sucli  a  duty  can  be  considered  as  incum- 
bent upon  a  party  bargaining  for  a  purchase.  It  appears  to 
be  a  false  representation  in  a  matter  merely  gratis  dictum  by 
the  bidder,  in  respect  to  which  the  bidder  was  under  no  legal 
pledge  or  obligation  to  the  seller  for  the  precise  accuracy  anci 
correctness  of  his  statement,  and  upon  which,  therefore,  it 
was  the  seller's  own  indiscretion  to  rely. 

Story,  Equity  Jurisprudence,  para.  199 :  '^  Courts  of 
equity,  like  Courts  of  law,  do  not  aid  parties  who  will  not 
use  their  own  sense  and  discretion  upon  matters  of  this  sort/' 

That  the  disparaging  misrepresentation  may  include  an 
untrue  statement  of  facts  concerning  other  properties  in  the 
neighbourhood  does  not,  to  my  mind,  take  the  case  out  of 
Lord  Ellenborou^h's  principle.  Were  heed  given  to  repre- 
sentations without  limit,  the  Courts  would,  I  fancy,  be  kept 
busy  considering  the  discussion  which  preceded  every  bargain 
regretted  by  one  of  the  parties  to  it. 

These  remarks  apply  to  the  first  two  charges  above  men- 
tioned.    Misrepresentation  as  to  the  parties  may,  under  cer- 
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tain  circumstanced,  be  recognised.  This  ia  shewn  by  the  case 
of  Archer  v.  Stone,  supra. 

It  will  be  well  to  note  here  a  further  familiar  principle. 
In  Pomeroy,  Equity  Jurisprudence,  para,  890,  it  is  said: 
^'Unless  an  untrue  statement  is  believed  and  acted  upon,  it 
can  occasion  no  legal  injury.  It  is  essential,  therefore,  that 
the  party  addressed  should  trust  the  representation,  and  be 
so  thoroughly  induced  by  it,  that,  judging  from  the  ordinary 
experience  of  mankind,  in  the  absence  of  it  he  would  pot,  in 
all  reasonable  probability,  have  entered  into  the  contract  or 
other  transaction.^' 

In  proceeding  to  consider  the  case  of  fraud  set  up  in  the 
defences,  it  is  necessary  to  bear  in  mind  the  principle  set 
forth  in  Beatty  v.  Neelon,  13  S.  C.  R  1,  where,  at  p.  5, 
Ritchie,  C.J.,  is  reported  thus:  "I  take  it,  there  is  no  pro- 
position better  established  than  that  fraud  must  be  distinctly 
and  clearly  proved;  that  the  law  will  presume  in  favour  of 
honesty  and  against  fraud.  As  Parke,  B.,  said  in  Shaw, 
appellant,  and  Beck,  respondent,  8  Ex.  392:  *  Defendants 
who  seek  to  set  an  instrument  aside  as  fraudulent  must 
establish  fraud,  upon  the  universal  principle  that  every 
transaction  in  the  first  instance  is  assumed  to  be  valid,  and 
the  proof  of  fraud  lies  upon  the  person  by  whom  it  is  im- 
puted/ Therefore,  unless  the  alleged  fraud  is  established 
beyond  a  reasonable  doubt,  the  presumption  in  law  would  be 
that  the  proceeding  on  the  part  of  the  defendant  was  fair 
and  honest.*' 

It  was  contended  for  the  defence  here  that,  in  case  of 
equal  credibility  of  witnesses,  testimony  that  certain  state- 
ments were  made  was  to  be  preferred  to  the  denial  thereof, 
under  the  rule  carried  forward  into  Ijefeunteum  v.  Beaudoin, 
28  S.  C.  R.  89.  But  the  rule  as  there  stated  deals  only  with 
instances  where  the  fact  of  the  conversation  is  denied,  though 
in  Wilkes  v.  Maxwell,  14  Man.  L.  R.  599,  a  similar  principle 
was  applied  where  a  certain  statement  was  sworn  to,  and 
there  was  only  a  qualified  denial. 

In  the  present  case,  owing  to  the  direct  conflict  of  evi- 
dence, it  is  necessary  to  look  at  the  circumstances  and  con- 
duct of  the  parties,  with  a  view  to  ascertaining  with  which 
version  of  the  facts  the  probabilities  of  truth  lie,  and 
whether,  in  the  light  of  the  facts,  the  testimony  behind  the 
charge  of  fraud  is  so  cogent  as  to  establish  that  charge. 
There  was  serious  conflict  of  testimony  between  the  plain- 
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tiflf  and  the  defendant  H.  E.  R.  Rogers,  as  also  between  them 
respectively  and  other  jdtnesses.  Their  own  statements  at 
different  times  were  not  always  consistent.  There  was  noth- 
ing in  the  demeanour  of  any  witness  to  lead  one  to  prefer  or 
reject  his  testimony. 

It  is  necessary  to  set  out  at  some  length  the  circum- 
stances in  which  the  parties  found  themselves.  To  an  un- 
derstanding of  the  matter  it  will  be  well  here  to  state  that 
the  property  fronting  on  Portage  avenue,  on  the  south  side 
between  Vaughan  and  Colony  streets  (being  opposite  that  in 
question),  was  vacant  at  the  time  of  the  contract.  The  east- 
erly 226  feet  of  this  frontage  was  owned  by  the  plaintiff  and 
C.  H.  Enderton  jointly.  The  westerly  85  feet  was  owned  by 
one  Blackwood.  This  frontage  had  come  to  be  generally 
termed  **the  Blackwood  property.''  At  the  trial,  at  times, 
the  westerly  portion  was  termed  *^the  Blackwood  property'' 
or  "  the  Blackwood  interests,"  though  sometimes  "  the  Black- 
wood property"  designates  the  whole  frontage  between  the 
two  streets.  There  may  be  confusion  in  this,  and  it  may 
be  necessary  to  refer  to-  the  context  to  see  what  is  meant. 
Reference  to  "the  Hespeler  property''  means  that  in  ques- 
tion in  this  action. 

There  had  for  a  time  been  a  general  expectation  though 
not  based  on  anything  very  definite,  that  the  Blackwood 
property  would  be  occupied  for  mercantile  purposes,  and 
that  an  increase  in  value,  such  as  usually  follows  upon  im- 
provements of  magnitude,  would  accrue  to  the  surrounding 
properties. 

Shortly  prior  to  the  matters  now  in  question,  Mr.  W.  H. 
Gardner,  of  a  firm  of  real  estate  brokers,  received  communi- 
cations from  the  Hudson's  Bay  Company.  It  thereupon  be- 
came his  object  to  ascertain  if  the  Blackwood  property,  i.e., 
the  south  frontage  from  Vaughan  street  to  Colony  street  (to- 
gether with  a  large  tract  in  the  rear  therefrom,  held  by  divers 
persons,  including  the  Blackwood  company)  could  be  pur- 
chased within  a  certain  figure.  He  expected,  by  securing  op- 
tions of  purchase,  gradually  to  obtain  control,  and,  if  the 
aggregate  price  should  not  exceed  his  limit,  then  to  exercise 
the  options  and  ultimately  have  the  properties  conveyed  to 
the  Hudson's  Bay  Company. 

After  Gardner  had  been  in  communication  with  repre- 
•entives  of  the  Blackwoods,  he  approached  Enderton  witii  a 
view  to  obtaining  an  option  to  purchase  the  Dart-Enderton 
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parceL  Gardner  did  not  meet  Dart  at  all  in  the  matter. 
Dart  and  Enderton  executed  a  written  option  to  Gardner 
dated  the  4th  March,  and  delivered  to  Gardner  about  the  7th, 
whereby  Gardner  might  purchase  their  226  feet  frontage  at 
$1,400  per  foot.  Gardner  paid  them  $5,000  for  this  option. 
It  was  still  outstanding  on  the  11th  March.  Gardner  did 
not  disclose  to  Enderton  the  purpose  in  view.  Dart  had  no 
knowledge  of  it.  Ideas  of  course  occurred  to  him.  No  doubt 
he  saw  that  at  last  there  was  an  indication  that  something 
was  about  to  take  place  with  reference  to  the  large  Black- 
wood area,  though  he  says  the  payment  of  $5,000  on  a 
property  of  that  size  and  value  was  so  small  comparatively 
that  it  occurred  to  him  that  there  might  be  other  motives 
in  tieing  up  their  property  than  a  desire  to  acquire  it.  Gard- 
ner and  Enderton  enjoyed  each  other's  confidence.  Enough 
was  told  to  Enderton  that  he  might  see  that  the  procuring 
of  options  on  other  properties  in  the  neighbourhood  might 
prove  profitable  were  Gardiner's  efforts  to  control  the  Black- 
wood area  successful.  Gardner  and  Enderton  agreed  that 
they  two,  with  Dart,  should  proceed  to  buy  or  get  options  ac- 
cordingly, and  that  they  should  not  compete  with  each  other 
for  any  property.  Steps  were  taken  in  this  direction,  and 
matters  were  at  this  stage,  when,  on  the  afternoon  of  the  11th 
March,  J.  W.  Rogers  and  the  plaintiff  met  at  the  Empire 
Hotel,  Winnipeg.  J.  W.  Rogers  is  a  director  and  officer  of 
the  Sogers  Realty  Company.  He  is  a  brother  of  the 
defendant  H.  E.  R.  Rogers.  He  says  that  at  the  hotel  Dart 
said  he  had  an  outside  client  who  wished  to  buy  a  small  piece 
of  Portage  avenue  property,  and  asked  him  what  they  held 
their  property  at ;  that  Rogers  replied  that  they  intended  to 
hold  till  they  found  out  if  some  large  concern  would  buy  the 
property  across  the  street,  the  Blackwood  property ;  that  Dart 
said  he  happened  to  be  a  part  owner  of  that  property;  that 
Rogers  asked  him  if  it  was  for  sale,  and  that  Dart  replied 
that  it  was,  and  that  there  was  nothing  in  the  rumours  that 
some  large  concern  was  going  to  buy  it,  and  that  they  had 
never  been  approached  to  sell.  J.  W.  Rogers  says  he  ex- 
pressed surprise  and  said  he  would  discuss  the  matter 
.with  his  brother  (H.  E.  R.  Rogers),  and  let  him  know  if 
they  decided  to  put  a  price  on  it;  that,  later.  Dart  came  to 
the  office  and  J.  W.  Rogers  introduced  him  to  H.  E.  R. 
Rogers,  and  left  them  together,  going  into  an  outer  office; 
that  in  Dart's  passing  out  he  said  to  J.  W,  Rogers :  **  Your 
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brother's  price  is  away  too  high.  We  would  would  sell  our 
own  for  considerably  less;'^  that  Rogers  asked  Dart  for  a 
price,  who  replied  that  he  csould  not  give  a  price,  but  it  was 
for  sale,  and  that  he  again  said  there  was  nothing  in  the  re- 
port that  some  large  concern  was  buying  their  property,  and 
he,  Rogers,  thought  Dart  said  again  that  they  had  not  been 
approached.  J.  W.  Rogers  says  he  was  informed  by  H.  E. 
R.  Rogers,  after  an  interview  between  Dart  and  him,  that 
Dart  had  told  him  these  things,  whereupon  J.  W.  Rogers  in- 
formed H.  E.  R.  that  he  had  also  heard  the  same  from  Dart. 
J.  W.  Rogers  said  that  these  statements  to  him  had  a  great 
deal  to  do  with  his  agreeing  to  sell  the  property;  that,  had 
he  known  that  an  option  had  been  given  by  Dart,  he  would  not 
have  agreed  to  sell;  and  that,  had  he  known  that  Dart  was 
himself  in  reality  the  purchaser,  he  would  not  have  agreed,  as 
that  fact  would  have  made  him  suspicious.  He  left  the 
matter  entirely  to  H.  E.  R.  Rogers;  and  it  seems  to  me  that 
the  transaction  wholly  depends  upon  what  took  place  be- 
tween the  plaintiff  and  that  defendant. 

I  digress  here  to  remark  upon  the  contrast  between  J. 
W.  Rogers's  evidence  and  the  misrepresentations  charged  as 
made  to  him.  The  defence  alleges  representations  by  Dart  to 
J.  W.  Rogers,  which  were  unimportant,  if  they  can  be  called 
representations  at  all ;  whereas,  in  evidence,  J.  W.  Rogers  de- 
poses to  inducing  representations  of  an  entirely  different 
character.  The  matter  hardly  needs  comment.  He  was  a 
director  of  the  company,  and  was  associated  in  its  manage- 
ment with  H.  E.  R.  Rbgers.  He  said  that,  but  for  these 
representations  sworn  to  but  not  pleaded,  he  would  not  have 
agreed  to  sell.  Is  it  possible  to  suppose  that  these  inducing 
representations  were  actually  made  but  forgotten  in  the 
course  of  pleading?  That  unimportant  statements  were 
pleaded  but  important  ones  overlooked?  Even  the  repre- 
sentations charged  as  made  to  J.  W.  Rogers  were  not  all 
sworn  to.  H.  E.  R.  Rogers  preceded  J.  W.  Rogers  in  the 
witness-box.  It  would  seem  that^  in  a  desire  to  furnish  some- 
thing like  corroborative  evidence,  the  first  version  of  the  re- 
presentations to  J.  W.  Rogers  was  forgotten. 

Dart  was  introduced  to  H.  B.  R.  Rogers  as  a  man  who 
wanted  to  find  out  about  their  property.  I  think  it  well  to 
repeat  the  narrative  of  H.  E.  R.  Rogers  somewhat  fully.  He 
said  that,  after  the  introductory  conversation,  the  plaintiff 
asked  him  if  their  property  was  for  sale;  that  he,  Rogers, 
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replied  that  they  had  not  been  offering  it  for  sale ;  that  Dart 
asked  him  to  put  a  price  on  it;  that  Eogers  told  him  he 
could  not  do  it  without  consulting  a  partner  they  had  in  the 
property ;  that  Dart  went  on  to  say  he  had  a  client,  an  Ameri- 
can banker,  who  wanted  to  secure  a  small  piece  of  Portage 
avenue  property,  and  he  thought  this  would  about  suit  him; 
that  he,  Eogers,  then  told  Dart  the  circumstances  which  led 
up  to  their  purchase  of  the  property,  •  viz.,  belief  that  the 
Blackwood  property  would  be  purchased  in  the  near  future 
by  some  large  concern,  which  would  develope  it;  that  the 
purchase  of  the  Hespeler  property  would  be  a  good  specula- 
tion or  investment;  and  that  he,  Rogers,  intimated  to  their 
partner  that  he  considered,  as  a  speculative  proposition,  that 
the  property  was  good  for  an  advance  of  $500  per  foot  dur- 
ing a  year,  that  was  to  say,  before  they  would  have  to  make 
another  payment  on  it.  Rogers  says  Dart  then  told  him  that 
he.  Dart,  was  one  of  the  owners  of  the  Blackwood  property; 
that  he,  Rogers,  replied :  '*  That  is  a  surprise  to  me ;  now 
will  you  be  able  to  tell  me  whether  there  is  anything  in  the 
various  rumours  that  are  afloat  regarding  Fome  purchase  and 
sale  of  that  property."  Rogers  relates  that  Dart  then  stated : 
"  You  can  take  it  from  me  that  there  is  nothing  to  it.  As 
a  matter  of  fact,  we  have  never  been  even  approached  to  sell 
our  property  ;^^  that  he,  Rogers,  again  expressed  his  surprise 
at  this,  and  was  "  non-plussed/'  and,  as  he  had  been  count- 
ing on  immediate  development  in  connection  with  the  prop- 

•  erty  and  felt  the  responsibility  of  having  induced  Mr.  Ijeech 
to  enter  into  the  purchase,  having  given  him  his,  Roger§'s,  be- 
lief in  the  property  and  his  reason  for  expecting  a  large  ad- 
vance, he  now  began  to  think  that  perhaps  he  had  been  mis- 
taken and  that  the  property  was  not  as  good  for  immediate 
or  quick  profit  as  he  expected.  Rogers  says  he  questioned 
Dart  further  on  this,  and  referred  to  it  two  or  three  times 
during  the  conversation,  and  repeated  his  surprise  that,  in 
view  of  the  rumours  concerning  the  probable  sale  of  the  prop- 
erty, mentioning  the  names  of  several  large  institutions  in 
connection  with  it,  there  should  be  nothing  in  this,  and  that 
he,  Rogers,  again  received  Dart^s  assurance  that  they  had 
not  been  negotiating  to  sell  and  had  not  even  been  approached 

,to  sell  their  property.  Rogers,  continuing,  said  that  Dart 
then  went  on  to  argue  that,  inasmuch  as  Rogers  and  his  as- 
sociates had  purchased  the  property  but  a  short  time  before, 
they  should  be  willing  to  accept  a  reasonable  margin  of 
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profit;  that  he,  Bogers,  told  Dart  that  he  had  indicated  to 
his  partner  the  likelihood  of  a  margin  of  $500  a  foot  in  the 
year,  and  that,  if  he,  Rogers,  made  a  sale  or  put  a  price  on 
it,  he  would  have  to  shew  that  it  was  at  a  very  good  profit; 
that  Dart  urged  him  to  put  a  price  on  the  property,  and 
asked  him  his  view  of  the  value  of  the  property ;  that  Bogera 
told  Dart  that,  in  view  of  the  fact  that  they  had  held  the 
property  the  time  they  had,  and  the  extremely  favourable 
terms  and  central  location,  and  the  general  advantages  of  it, 
it  should  be  worth,  in  his  opinion  as  a  real  estate  man, 
$1,800  a  foot  at  least;  that  Dart  scoffed  at  the  idea  of  that 
figure,  and  told  him  that  they  would  sell  their  own  property 
at  less  than  that;  that  he,  Bogers,  asked  Dart  why  he  did 
not  sell  his  client  his  property,  to  which  Dart  replied  that 
Enderton  and  he  would  not  divide,  and  his  client  would  not 
buy  a  piece  that  large,  but  that  he  could  handle  theirs :  that 
Dart  made  a  definite  offer  of  $5,000  advance  on  the  price  of 
$65,000  paid  by  Rogers  et  al.;  that  Rogers  told  Dart  that 
that  was  too  small  a  margin  for  handling  a  property  of  that 
sort;  that,  as  they  owned  only  a  minor  interest,  their  part- 
ner would  have  really  the  say  in  the  matter;  that  Dart  there- 
upon asked  Rogers  if  he  would  present  his  proposition  at 
least  and  get  something  definite  for  it ;  that  Rogers  told  him 
lie  would,  and  he,  Dart,  said  he  was  going  to  the  theatre  to 
take  up  some  tickets,  and  asked  if  Rogers  would  do  it  while 
he  was  away  and  meet  him  later ;  that  Rogers  promised  to  do 
this,  and  did  so.  According  to  Rogers.  +he  subject  of  com-. 
mission  came  up  at  this  interview,  Dart  saying,  "  Of  course 
I  am  a  real  estate  man,  and  I  shall  expect  a  commission," 
whereupon  Rogers  told  him  that  the  Rogers  Realty  Company  . 
also  were  real  estate  people;  and,  if  any  commission  were 
paid,  it  would  be  only  half,  that  is,  between  agent  and  agent. 
Rogers,  accordingly,  went  to  see  the  partner  Leech  and 
conferred  with  him.  He,  intentionally  or  otherwise,  led 
Leech  to  think  he  had  seen  two  persons,  one  an  agent  desir- 
ing to  effect  a  sale,  and  the  other,  one  of  the  owners  of  the 
Blackwood  property.  He  told  Leech  what  one  of  the  owners 
of  the  Blackwood  property  had,  as  he  said,  told  him  regard- 
ing that  property,  and  reminded  him  of  the  importance  he, 
Rogers,  had  evidently  mistakenly  attached  to  the  sale  of  the 
Blackwood  property  in  its  effect  on  their  own.  Rogers  also 
told  Leech  that  the  agent  was  a  man  who  had  an  American 
client.    They  decided  not  to  entertain  the  offer  of  $5,000  ad- 
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vance,  but  did  not  conclude  on  a  price  to  submit  to  Dart. 
Leech  said  to  Bogers  that  he  would  communicate  with  one 
Boyd,  the  owner  of  an  adjacent  corner,  with  a  view  to  as- 
certaining if  that  property  could  still  be  got  at  a  figure 
quoted  to  them  previously.  Rogers  said,  in  evidence,  that, 
while  no  price  for  their  own  property  was  definitely  Sxed, 
figures  discussed  were,  in  view  of  possible  mistake  in  their 
calculations,  $1,800  per  foot,  or  a  minimum  of  $1,700. 

Rogers  and  Dart  met  again  shortly,  when,  according  to 
Rogers,  he  told  Dart  his  oflfer  of  $70,000  was  no  good,  and 
asked  $1,800  per  foot,  going  over  some  of  the  reasons  why  the 
property  was  good  value;  that,  after  some  discussion,  Dart 
made  an  offer  of  $1,700  per  foot;  that,  during  the  time  of  the 
conversation.  Leech,  by  telephone,  told  Rogers  that  Boyd  had 
withdrawn  his  property  from  the  market,  upon  which  Rog- 
ers said  to  Ijeech,  **That  makes  a  difference;"  that  Dart  in- 
terjected: *^Well,  Boyd  has  perhaps  sold  some  other  property 
and  he  doesn't  need  to  sell  this.    Anyhow  the  Blackwood  in- 
terests can  be  purchAsed  for  $1,200  a  foot."    Rogers  declares 
that  he  then  said  to  Leech :  **  The  Blackwood  property  (the 
meaning  this  time  being  the  westerly  85  feet),  I  understand 
can  be  bought  for  $1,200  a  foot;"  to  which  Leech  said:  "If 
they  can,  we  will  buy  them.    If  we  can  purchase  the  Black- 
wood interests  at  $1,200  a  foot,  perhops  we  had  better  let 
ours  go  if  you  can  get  $1,700,  the  equity  all  out  in  cash;" 
that  he  stipulated  that  he  should  get  his  equity  out  in  cash, 
which  Rogers  says  was  as  mentioned  by  Leech  in  his  office, 
when  Rogers  had  told  Leech  that  he  considered  the  property 
was  worth  somewhere  in  the  neighbourhood  of  $1,800  a  foot. 
The  price  of  $1,700  a  foot  having  been  mentioned,  Rogers 
says  Dart  wanted  to  submit  that  to  his  "  client,"  leaving  the 
office  for  that  purpose,  and  returning  shortly,  stating  that 
his  client  would  take  the  property ;  that  Dart  then  produced 
to  Rogers  a  form  of  receipt  (exhibit  13)  for  $500  from  Will- 
iam Smallwood  Bishop,  of  Winnetka,  Illinois,  banker,  on  ac- 
count of  the  purchase,  though  the  purchase-price  was  incor- 
rectly stated;  that  Rogers  then  told  Dart  that  $500  was  no 
deposit   on   a   purchase   of   that   magnitude,   and   wanted 
$5,000 ;  that  Dart  demurred,  but  said  he  would  make  it  that. 
Rogers  says  he  told  Dart  he  preferred  making  their  own  form 
of  receipt,  and  that  he  telephoned  to  a  Mr.  Hamilton,  a  con- 
veyancing clerk  in  the  office  of  the  defendant  Ijeech,  and  told 
him  there  was  a  sale  or  prospective  sale  and  read  him  the 
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contents  of  the  form  produced  by  Dart  and  a&ked  him  to 
make  a  receipt.  Rogers  said  Dart  remained  in  Rogers^s  of- 
fice until  a  type-written  receipt  form  was  brought  over 
from  the  solicitors^  office;  that  meanwhile  Dart  spoke  to  his 
banker  by  telephone  regarding  the  $5,000  cheque,  and  had 
the  banker  inform  Rogers  that  the  cheque  would  be  honoured. 
The  $5,000  cheque  was  handed  over,  and  the  receipt  signed 
by  Rogers.  The  name  of  J.  A.  Dart  was  not  filled  in,  in  the 
receipt  form;  a  blank  was  left  following  the  words  '^ Re- 
ceived from/^  and  this  blank  was  filled  up  by  Dart  signing 
his  name  there. 

The  plaintiff,  in  evidence,  gave  his  version  of  these  nego- 
tiations. He  denies  making  the  representations  alleged  by 
the  defendants.  His  account  differs  from  that  of  H.  E.  R. 
Rogers  in  material  respects,  and  he  contradicts  J.  W.  Rog- 
ers. He  says  that,  when  the  receipt  was  tendered  him  by  H. 
E.  R.  Rogers  for  signature,  he,  the  plaintiff,  remarked,  **  I 
see  you  are  making  me  a  purchaser."  As  to  the  Blackwood 
85  feet,  he  denies  having  said  that  that  parcel  could  be 
bouglit  at  $1,200  per  foot,  but  says  his  statement,  in  reply  to 
a  question  by  J.  W.  Rogers  on  the  subject,  was,  that  the  last 
price  he  had  heard  was  $1,200  a  foot.  As  to  the  allega- 
tions regarding  proposals  for  the  Dart-Enderton  property,  the 
plaintiff  denies  the  statements  attributed  to  him  by  J.  W. 
Rogers  and  H.  E.  R.  Rogers,  but  says  that,  in  course  of  con- 
versation while  waiting  for  the  receipt  to  come  from  the  so- 
licitors' office,  H.  E.  R.  Rogers  said  to  him :  *'  If  anything 
happens  up  there,  we  may  be  disappointed.  Have  you  sold  to 
the  Hudson's  Bay?"  To  which  he,  the  plaintiff,  replied: 
*^No,  sir,  I  have  not;  I  have  not  been  approached  by  the 
Hudson's  Bay." 

It  appears  that  on  the  Wednesday  or  Thursday  follow- 
ing the  Saturday  afternoon  on  which  the  receipt  was  signed, 
there  were  newspaper  reports  that  the  Blackwood  property 
had  been  acquired  by  the  Hudson's  Bay  Company — ^the  sug- 
gestion, of  course,  being  that  that  company  would  use  the 
property  for  a  business  establishment.  Upon  this,  the  de- 
fendants refused  to  carry  out  the  transaction  between  Rogers 
and  Dart. 

The  defendants  say  they  relied  on  the  statements  now 
charged  against  the  plaintiff,  and  would  not  have  entered 
into  the  bargain  had  they  known  the  facts. 
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I  will  first  deal-  with  the  charges  of  misrepresentation, 
(b)  and  (c)  above,  viz.,  that  the  Blackwood  interests  (i.e., 
weisterly  85  feet  on  south  side),  could  be  bought  for  $1,200  a 
foot  frontage,  and  that  the  plaintiff  was,  in  making  the  pur- 
chase, acting  for  an  American  client,  to  whom  he  would 
sell  the  DartJ-Enderton  property,  but  that  it  was  too  large, 
etc. 

The  facts  were,  that  this  Blackwood  86  feet  could  not 
be  bought  at  the  rate  mentioned,  and  that  Dart,  in  paying 
the  $6,000  to  Bogers,  was  acting  in  his  own  interest,  though 
with  a  possibility  of  sharing  the  purchase  with  C.  H.  Ender- 
ton. 

In  the  light  ot  the  cases  I  have  mentioned,  the  charge 
as  to  the  Blackwood  85  feet  frontage  does  not  involve  a 
representation  entitled  to  be  considered,  but  it  will  serve 
to  test  the  defendants*  genuineness.  Here  is  an  experi- 
enced real  estate  dealer,  Bogers,  who  says  that  Dart,  like- 
wise qualified,  offered  him  a  price  which,  making  a  liberal 
allowance  for  buildings,  i.e.,  $200  a  foot,  would  leave 
$1,500  a  foot  for  land  not  as  valuable  as  land  which  Bogers 
says  Dart  told  him  could  then  be  bought  at  $1,200  a  foot, 
and  yet  the  defendants  say  they  relied  on  the  latter  state- 
ment. The  explanation  suggested  by  the  defendants  for 
this  is,  that  Dart  would  not  take  the  85  feet  of  Blackwood's, 
because  his  client  did  not  want  a  parcel  of  that  size;  and 
that  he  was,  therefore,  willing  to  pay  for  the  supposed  client 
such  higher  price  for  less  valuable  land.  I  cannot  suppose 
that  either  Bogers  or  Leech  could  ever  believe  that  a  rear 
sonable  man,  agent  or  no  agent,  would  be  so  reckless. 

It  is  in  fact  contended  that  Dart  represented  himself 
as  acting  for  a  principal,  while  he  was  really  buying  for  him- 
self, and  that  this  was  a  misrepresentation  which  should 
relieve  the  defendants  in  this  action.  The  defendants  say 
that,  had'  they  known  that  Dart  was  buying  for  himself,  it 
would  have  made  them  suspicious,  and  they  would  not  have 
dealt  without  further  inquiry. 

There  is  uncertainty  between  the  defendants  in  regard 
to  some  of  the  facts  surrounding  this.  When  Bogers  had 
his  interview  with  Leech,  he  led  the  latter  to  think  that  he, 
Bogers,  had  been  in  conversation  with  two  men,  one  bein^ 
one  of  the  owners  of  the  Blackwood  property,  namely.  Dart, 
and  the  other  an  agent  representing  a  proposed  purchaser. 
Therefore,  if  Leech  in  fact  did  not  know  of  Dart,  either  as 
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principal  of  agent,  that  fact  was  due  to  Eogers.  On  the 
other  hand,  there  is  the  view,  which  might  as  readily  be 
taken,  that  Leech  did  know  that  Dart  was  the  contracting 
party.  In  the  form  of  receipt  which  Dart  offered  for  sig- 
nature by  Rogers,  the  name  of  William  Smallwood  Bishop^ 
of  Winnetkia,  Illinois,  banker,  appears  as  purchaser.  This 
form  was  read  over  to  Hamilton,  Bogers  says,  when  he  was 
given  his  instructions  to  prepare  a  receipt.  The  form  pre- 
pared by  Hamilton  and  sent  over  to  Bogers,  as  already 
stated,  was  blank  as  to  the  name  of  the  purchaser. 

Bogers,  in  his  examination  for  discovery,  says :  "  Q.  And 
you  have  also  told  me  that  it  was  at  Mr.  Hamilton's  request 
that  Mr.  Dart's  name  was  put  in  there  as  pujrchaser?  A. 
Mr.  Hamilton,  in  'phoning  me,  mentioned  Mr.  Dart's  name 
in  connection  with  the  receipt.  I  don't  know,  I  don't  recall 
now,  whether  he  said  *  Have  Mr.  Dart  sign  in  the  space 
that  is  left  blank.' '' 

Whether  Bishop's  name  was  or  was  not  communicated 
by  Bogers  to  Hamilton,  Dart's  name  was  decided  on  in  Mr. 
Leech's  office  for  use  as  that  of  the  purchaser.  I  cannot 
resist  the  impression  that  this  blank  in  the  receipt  was  left 
designedly  and  with  the  intention  that  the  party  negoti- 
ating with  Bogers  should  himself  fill  in  his  name  there  and 
bind  himself  thereby.  From  the  evidence,  I  think  Leech 
must  have  been  cognisant  of  what  Hamilton  was  doing. 

Rogers  in  his  examination  for  discovery  said :  '*  Q.  Well, 
at  all  events  the  banker  was  eliminated  for  the  time  being 
for  some  reason  by  some  one?  A.  Yes,  the  banker  ap- 
parently dropped  out.  Q.  Was  it  a  perfect  matter  of 
indifference  whether  you  sold  to  Mr.  Dart  or  to  anybody 
else?  A.  Oh  yes,  it  was  to  me;  I  didn't  know  Mr.  Dart, 
didn't  know  the  banker." 

Dart's  form  provided  for  payment  of  $500  down.  Bogers 
objected,  and  insisted  on  $5,000,  to  which  amount  Dart 
agreed,  and  by  telephoning  to  his  banker  had  the  assurance 
given  Rogers  that  the  cheque  would  be  honoured — an  indi- 
cation of  some  force  that  Dart  was  providing  his  own 
money.  I  cannot  sec  how  either  Rogers  or  Leech  can  com- 
plain of  the  plaintiff's  accepting  a  position  into  which  they 
themselves  put  him.  From  the  actions  of  these  defendants, 
it  is  impossible  for  me  to  believe  that  they  placed  any  im- 
portance on  the  personality  of  the  purchaser  except  that 
they  wanted  Dart's  obligation  for  the  purchase-money.  I 
cannot  think  that  they  were  at  all  misled  in  that  connection. 
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The  remaining  charge  of  fraud  is  that  of  misrepresenta- 
tion regarding  the  Blackwood  property,  i.e.,  the  frontage 
opposite  the  parcel  now  in  question;  the  representation  at- 
tributed to  the  plaintiff  being  that  there  was  nothing  what- 
ever in  a  rumour  of  a  big  concern  having  bought  or  being^ 
about  to  buy  the  Blackwood  property,  and  that  the  plaintiff^ 
or  his  concern  had  never  been  approached  by  any  one  with 
a  view  to  purchasing  the  same,*  the  fact  being,  as  stated^ 
that  a  right  of  purchase  had  been  given  to  Gardner. 

Here  we  find  that  two  real  estate  dealers  bargain  to- 
gether regarding  a  piece  of  property.  They  are  both  shrewd 
and  experienced  men,  are  equally  wide  awake,  and  deal  at 
arms'  length^  When  one  dealer  says  he  changed  his  posi-^ 
tion  entirely  by  reason  of  statements  made  to  him  by  the 
other,  it  is  very  hard  to  credit.  Rogers  had  his  own  ideas 
of  value,  and  he  countered  Dart's  statements  therewith. 
Considering  that  his  property  had  advanced  over  $200  per 
foot  in  45  days,  he  could  not  have  been  persuaded  that  he 
had  exercised  mistaken  judgment  in  buying  the  Sutcliffe 
property,  though  he  says  he  thought  his  calculations  had 
been  wrong. 

Let  us  look  at  the  facts  as  Rogers  saw  them  on  the  after- 
noon of  the  11  til  March,  before  the  contract  was  signed. 
According  to  his  own  statement.  Dart  was  part  owner  T)f  a* 
portion  of  the  important  Blackwood  property.  He  asks 
Rogers  the  price  for  his,  making,*let  us,  suppose,  the  repre- 
sentation complained  of.  He  learned  what  the  defendants' 
property  cost  them  45  days  before;  and,  after  discussion,, 
offered  them  a  price  at  the  rate  of  over  $200  per  foot  front- 
age in  advance,  and  practically  a  cash  price.  He  was  will- 
ing to  give  his  own  obligation  and  put  up  his  own  money 
for  the  purchase.  Such  action  on  the  part  of  a  purchaser- 
looking  for  a  speculation  would  remove  any  depressing 
effect  of  liis  language.  Moreover,  consider  for  a  moment  a 
phase  of  the  situation  that  must  have  occurred  to  an  ex- 
perienced real  estate  man.  An  area  such  as  that  which  was 
supposed  to  be  a  site  of  such  influence  consisted  of  a  num- 
ber of  different  parcels.  No  person  knowing  the  facts 
and  interested  in  the  consummation  of  the  scheme  would 
for  a  moment  think  of  divulging  what  was  being  attempted. 
To  do  so  would  be  to  frustrate  the  whole  enterprise.  Prices 
would  immediately  become  prohibitive.     H.  E.  R.  Rogers'? 
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question  to  Dart  as  to  the  latter's  property  was  gratuitous. 
He  must  have  known  that  he  took  the  risks  of  the  answer. 
Answers  to  questions  between  dealers  merely  concerning 
possible  influences  on  the  market  must  be  so  taken.  But, 
supposing  Rogers  was  led  by  Dart  to  think  that  there  had 
been  sa  far  no  approach  for  the  Dart-Enderton  property, 
he  had  neither  more  nor  Ipss  information  than  when  he 
bought  in  January.  A  very  short  time  had  elapsed.  Can 
he  really  have  thought  that,  as  one  owner  had  not  been 
approached  in  that  time,  therefore  the  event  was  never 
going  to  happen?  He  proceeds  to  consult  his  co-owner, 
and  they,  after  discussing  the  promising  ieatures  of  their 
property  and  making  other  inquiries,  act  on  their  own  judg- 
ment and  conclude  to  demand  a  price  of  $1,800  per  foot, 
with  the  intention  of  buying  again  in  the  same  locality. 
Rogers  then  tells  Dart  that  their  figure  is  $1,800  per  foot; 
Dart  offers  $1,700  per  foot,  which  reduction  the  defendants 
say  they  were  induced  to  accept  by  believing  his  statement 
that  the  more  valuable  Blackwood  85  feet  could  be  bought 
at  $1,200  a  foot.  , 

I  have  come  to  the  conclusion  that  I  cannot  accept  the 
evidence  of  the  defendants  that  they  relied  on  any  repre- 
sentation by  Dart  that  he  was  acting  for  a  principal,  or 
that  the  Blackwood  property  could  be  bought  at  the  sum 
named,  and  that  Dart  and  Enderton  had  not  sold  or  been 
approached  to  sell.  That  itself  is,  of  course,  sufficient  to 
prevent  the  defendants  succeeding  on  the  charge  of  mis- 
representation; but  I  am,  by  the  same  means,  bound  to 
hold  that  the  evidence  of  the  defendants  does  not  come  up 
to  the  strict  standard  imposed  by  Beatty  v.  Neelon,  supra. 

Evidence  was  tendered  by  the  defendants  at  the  tri^l 
with  a  view  to  shewing  that  the  plaintiff  had  made  to  others 
statements  that  the  Dart-Enderton  property  was  not  under 
option  or  in  course  of  sale.  This,  I  held  inadmissible,  un- 
less with  a  view  to  impeaching  the  plaintiff's  testimony, 
and  after  the  proper  foundation  had  been  laid.  As  far  as 
such  statements  crept  into  the  evidence,  the  surroundings 
must  be  considered.  A  property-owner  nood  not  exhibit 
his  affairs  to  the  public  gaze,  and  may  please  himself  as 
to  how  he  wards  off  the  inquiries  of  strangers.  There  was 
no  duty  on  Dart's  part  to  divulge  the  facts  to  any  one. 
Had  Dart  made  the  disclosures  which  he  is  now  charged 
with  variously  neglecting,  it  is  quite  reasonable  to  think 
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that  the  circumstances  which  have  induced  the  defendants 
to  contest  their  contract  would  not  have  arisen. 

The  defendant  company  denied  authority  in  H.  E.  R. 
Rogers  to  bind  them,  but  the  evidence  was  abundant  in 
support  of  that  agency.  The  contention  was  not  seriously 
pressed. 

The  defendant  Leech  raises  a  contention  that  Rogers 
had  no  authority  to  contract  for  him,  except  on  terms  that 
the  purchase-money  above  the  mortgage  was  to  be  paid  in 
cash,  whereas  the  contract  made  by  Rogers  provided  for  20 
days  for  the  balance  going  to  the  defendants  over  the  $5,000 
paid.  This  contention  does  not  justify  much  discussion. 
Leech  either  saw  the  receipt  and  was  satisfied  with  its 
terms,  which  I  think  was  the  fact,  or  he  left  the  document, 
both  as  to  form  and  terms,  entirely  to  his  conveyancing 
clerk,  Hamilton,  and  H.  E.  R.  Rogers. 

The  defence  is  raised  that  Dart  was  an  agent  to  find 
a  purchaser  and  could  not  purchase  in  his  own  right.  The 
only  support  for  this  is  the  fact  that,  as  between  the  de- 
fendant company  and  Dart,  it  was  agreed  that  Dart  was 
to  be  allowed  one-half  of  the  commission  payable  by  the 
joint  owners  in  respect  of  the  sale.  There  was  no  fiduciary 
relationship  between  the  defendants  and  Dart.  It  was,  as 
I  have  found,  quite  clear  that,  no  matter  what  may  have 
been  discussed  at  first,  he  was,  at  the  finish,  himself  tho 
contracting  purchaser.  The  allowance  of  an  amount  equal 
to  one-half  the  usual  commission  was,  as  far  as  he  was  con- 
cerned, merely  a  reduction  in  price  to  that  extent. 

In  my  judgment,  there  must  be  the  usual  decree  for 
specific  performance,  and  with  costs,  regardless  of  the 
statutory  limit.  It  does  not  seem  to  me  that  Sutcliffe  was 
a  necessary  party,  and  the  action  should  be  dismissed  as 
against  him,  with  costs  to  be  paid  by  the  plaintiff, 
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KAHITOBA. 

October  23nD,  1911. 

COUBT  OF  APPEAL. 

WATERLOO  MANUFACTURING  CO.  v.  KIRK. 

Chose  m  Action — Assignment  of  ^ —  Order  for  Payment  of 
Money — CollecHon  by  Third  Person — Privity — Equitable 
Assignment — Right  of  Action, 

S.,  being  indebted  to  the  plaintiffs  and  pressed  for  payment,  gaye 
to  the  defendant  an  order  upon  A.  to  pay  to  the  defendant  money 
which  A.  owed  to  S.  At  the  same  time,  S.  told  the  defendant  to  pay 
the  money,  when  collected,  to  the  plaintiffs,  and  the  defendant  under- 
took to  do  this.  The  defendant  did  collect  the  money  from  A.,  and 
intimated  to  the  plaintiffs*  agent  that  he  had  collected  from  A.  $250 
for  them,  whereas  he  had  in  fact  collected  $288: — 

Held,  that  there  was  a  complete  assignment  to  the  plaintiffs  of 
the  money  collected  by  the  defendant,  on  the  order  given  l^  S.,  to  the 
extent  of  $288. 

Morrett  v.  Wootten,  16  Beav.  197,  followed. 

WilUama  t.  Everett,  14  East  582,  distingnlshed. 

Judgment  of  Locke,   Co.CJ.,  affirmed. 

This  action  was  brought  in  the  County  Court  of  Morden 
to  recjover  $390,  being  $77  paid  to  the  defendant  by  one 
Striemer  for  the  plaintiffs,  and  $313  paid  to  the  defendant 
by  one  Sparks  on  account  of  Striemer  and  for  transmission 
to  the  plaintifb.  The  defendant  admitted  in  his  dispnte- 
note  that  he  received  from  Striemer  the  sum  of  $65  for  the 
plaintiffs,  which  he  duly  forwarded,  but  denied  that  he  re- 
ceived any  other  moneys  for  the  plaintiffs'  use. 

The  action  was  tried  before  Locke,  Co.CJ.,  who  en- 
tered judgment  for  the  plaintiflEs  for  $2'88. 

From'  that  judgment  the  defendant  appealed,  on  the 
grounds:  (1)  that  the  documentary  evidence  established 
that  the  money  was  received  by  the  defendants  for  his  own 
use;  (2)  that  the  documentary  evidence  for  the  defence  wa» 
not  sufficiently  weighed  by  the  trial  Judge;  and  (3)  that, 
even  if  tbe  defendant  received  the  moneys  from  Striemer  to 
be  paid  to  the  plaintiffs,  he  was  liable  to  account  therefor  to 
Striemer  only. 

The  appeal  was  heard  by  HowEU.,  C.J.M.,  Richakds. 
Perdue,  and  Cameron,  JJA. 

A.  McLeod,  for  the  defendant. 
J.  P.  Foley,  for  the  plaintiffs. 
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Perdue,  J. A.:  —  From  the  findings  of  the  learned 
County  Court  Judge  and  from  the  evidence  the  following 
facts  are  established: — 

One  Striemer,  being  indebted  to  Hhe  plaintiiBfs  and 
pressed  for  payment,  gave  to  the  defendant  an  order  upon 
one  Sparks  directing  Sparks  to  pay  to  the  defendant  moneys 
which  Sparks  owed  to  him  (Striemer).  At  the  same  time, 
Striemer  told  the  defendant  to  pay  the  money,  when  col- 
lected, to  the  plaintiffs,  and  the  defendant  undertook  to  do 
this.  The  defendant  did  collect  the  money  from  Sparks,  and 
intimated  to  the  plaintiffs'  agent  that  he  had  collected  from 
Sparks  a  sum  of  money  for  them,  although  the  sum  he  men- 
tioned was  not  the  full  amouftt  which  he  had  actually  col- 
lected. 

I  think  that,  on  the  authority  of  Morrell  v.  Wootten,  16 
Beav.  197,  there  was  a  complete  assignment  to  the  plain- 
tiffs of  the  money  collected  by  the  defendant,  on  the  order 
given  by  Striemer,  to  the  extent  of  $288,  as  found  by  the 
trial  Judge. 

The  case  of  Williams  v.  Everett,  13  East  582,  relied  upon 
by  the  defendant's  counsel,  is  quite  distinguishable  from  the 
present  case.  In  Williams  v.  Everett  the  payee  of  the  funds 
eought  to  be  recovered  in  the  suit  had  never  agreed  to  hold 
them  for  the  plaintiff;  on  the  contrary,  the  payee  refused  so 
to  do. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Camehon,  J.A. : — The  learned  trial  Judge  appears  to 
have  given  careful  consideration  to  the  evidence  brought  be- 
fore him.  He  remarks  particularly  upon  the  unsatisfactory 
demeanour  of  the  defendant  when  giving  evidence.  Under 
the  circumstances,  I  would  not  feel  justified  in  disturbing  the 
conclusions  of  fact  at  which  he  has  arrived.  He  found  that 
Striemer  was  indebted  to  the  plaintiffs  and  to  the  defendant 
also,  in  a  large  amount;  that  Striemer  told  Lauman,  the 
plaintiffs'  agent,  who  was  endeavouring  to  collect  from  him, 
that  one  Sparks  was  indebted  to  him  for  $300;  that  Striemer, 
at  Lauman's  suggestion,  tried  to  get  this  money,  but  failed; 
and  that  the  defendant,  who  was  paying  out  for  wheat-deal- 
ers, offered  to  get  it  from  Sparks  and  send  it  to  the  company ; 
Mid  that  he  did  get  $288  from  Sparks,  but  did  not  remit  it. 
He  also  finds  that  Kirk  did  not  notify  the  plaintiffs,  but  that 
he  did  intimate  to  them  that  he  had  $250;  that  Striemer 
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notified  Lauman  that  he  had  given  the  Sparks  order  to  Kirk 
to  collect,  and  had  instructed  Kirk  to  tend  it  to  him  (Lau- 
man). The  notes  of  evidence  taken  by  the  Judge  detail  two 
telephone  conversations  between  Lauman  and  the  defendant, 
when  the  latter  told  him  that  Striemer  could  only  pay  $250. 
Lauman  asked  him  when  he  could  send  it,  and  he  said 
*^  soon/*  and  Lauman  told  him  to  send  it  to  him  or  the  com- 
pany. In  a  week  or  two  after  that,  Lauman  again  tele- 
phoned to  the  defendant,  and  he  said  he  would  send  it  in  a 
day  or  two. 

The  defendant's  counsel  argued  that  the  case  should  be 
considered  without  reference  to  the  question  of  an  equitable 
assignment,  inasmuch  as  this  is  not  raised  by  the  pleadings; 
but  altogether  upon  the  question  as  to  whether  the  plaintiffs 
stand  in  such  privity  of  contract  with  the  defendant  as  en- 
titles them  to  bring  this  action.  He  relied  upon  Williams  v. 
Everett,  14  East  682  (1811).  In  that  case  bills  had  been 
forwarded  to  a  banker  with  instructions  to  pay  the  plaintiff, 
with  other  creditors,  but  tlie  banker  did  not  agree  either  with 
the  remitter  or  the  plaintiff  to  hold  the  money  for  the 
latter.  It  was  held  that  the  plaintiff,  under  the  circum- 
stances, had  not  made  out  a  case,  and  that  there  was  a  want 
of  privity.  It  was  there  said,  however,  by  Lord  EUenbor- 
ough,  at  p.  597:  "It  is  entirely  open  to  the  remitter  to  give, 
and  countermand,  his  own  directions  respecting  the  bill  as 
often  as  he  pleases,  and  the  persons  to  whom  the  bill  is  re- 
mitted may  still  hold  the  bill  till  received  and  its  amount 
when  received,  for  the  use  of  the  remitter  himself,  until  by 
some  engagement  entered  into  by  themselves  with  the  per- 
son who  is  the  object  of  the  remittance,  they  have  precluded 
themselves  from  so  doing,  and  have  appropriated  the  remit- 
tance to  the  use  of  such  person.  After  such  a  circumstance, 
they  cannot  retract  the  consent  they  may  have  once  given, 
but  are  bound  to  hold  it  for  the  use  of  the  appointee.''  And 
at  p.  598 :  *'  Here  no  agency  for  the  plaintiff  ever  commenced 
but  was  repudiated  by  the  defendants  in  the  first  instance.'' 
It  is  to  be  noted  that  in  that  case  the  bankers  did  not  agree 
to  hold  the  money  on  behalf  of  the  creditor ;  on  the  contrary, 
they  expressly  refused  to  do  so.    See  p.  597. 

In  the  case  before  us,  the  defendant  did  agree  with  Strie- 
mer that  he  would  collect  and  forward  the  money  to  the 
plaintiffs,  and  there  is  evidence  that  the  defendant  further 
promised  the  plaintiffs'  agent  that  he  would  forward  the 
money. 
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In  Morrell  v.  Wootten,  16  Beav.  197  (1852),  the  Master 
of  the  Bolls  said :  "  Where  a  person  has  money  in  the  hands 
of  another,  and  directs  him  to  pay  it  to  a  third  party;  in 
that  case,  if  the  holder  or  depositee  consents  so  to  do,  and  the 
direction  is  communicated  to  the  third  person,  the  thing 
is  complete,  and  the  payee  can  enforce  payment  of  the  money; 
but  it  is  absolutely  necessary  that  the  order  should  be  com- 
municated to  the  intended  payee.''  It  seems  to  me  that  the 
case  before  us  comes  clearly  within  the  terms  of  this  dictum. 
The  conclusion  to  be  drawn  from  the  findings  and  the  evi- 
dence here  is,  that  the  direction  was  given,  that  the  defendant 
agreed  to  act  upon  it,  and  that  it  was  communicated  to  the 
plaintiffs. 

In  Lilly  v.  Hays,  5  A.  &.  E.  648,  a  debtor  of  the  plain- 
tiff transmitted  a  sum  of  money  to  the  defendant,  who  ad- 
mitted haviug  received  it,  and,  being  afterwards  informed 
that  it  was  meant  to  be  paid  to  the  plaintiff,  said  that  he 
would  so  pay  it.  These  statements  were  communicated  to  the 
plaintiff  by  the  defendant's  authority.  It  was  held  by  the 
Court  of  King's  Bench  that,  on  the  defendant's  failing  to 
pay,  the  plaintiff  might  sue  him  for  money  had  and  received, 
and  that  the  defendant  could  not  allege  a  want  of  considera- 
tion moving  from  the  plaintiff  to  himself.  "  The  money  was 
sent  by  Wood  (the  debtor  and  remitter)  to  the  defendant; 
he  admitted  holding  it  for  the  plaintiff's  use  and  said  he 
would  pay  it  to  him.  There  is  a  consideration  moving  here 
through  tiie  instrumentality  of  Wood,  the  original  debtor,  to 
the  defendant,  as  agent  for  the  plaintiff:"  per  Patteson,  J., 
at  p.  6.50. 

The  learned  Judge  finds  that  the  defendant  did  not  inti- 
mate to  the  plaintiffs  that  he  had  $!&'88  and  $77 ;  he  did  inti- 
mate that  he  had  $250.  This  intimation  can  be  reasonably 
taken  as  referring  to  the  whole  sum  of  $288  that  had  actually 
been  collected  from  Sparks  which  the  defendant  had  been 
instructed  to  remit  to  the  plaintiffs.  On  consideration  of 
the  evidence  and  the  findings  of  the  Judge,  I  see  no  reason 
for  varying  his  judgment. 

The  appeal  must  be  dismissed  with  costs. 

Howell,  C.J.M.,  and  Eichards,  J.A.,  concurred. 

Appeal  dismissed. 
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MAHITOBA. 

October  23rd,  1911. 

court  of  appeal. 

BEX  V.  BOND. 

Criminal  Iaiw — Trial  before  Magistrate  —  Summary  Con- 
viciion — Evidence  Taken  in  Shorthand — Criminal  Code 
sees,  11,  ess,  721  {S),  771,  773,  793. 

The  defendant,  being  charged  under  sec.  773  (/)  of  the  Criminal 
Code,  as  amended  by  8  &  9  Edw.  VII.  ch.  29,  was  tried  before  a 
Police  Magistrate,  as  provided  for  by  sec.  771,  and  convicted.  At 
the  trial,  the  Magistrate  had  the  evidence  taken  by  a  shorthand 
writer : — 

Heldf  upon  a  motion  to  quash  the  conviction,  that  there  was 
nothing  to  shew  that  the  Magistrate  had  not  complied  with  sec.  793; 
and  it  must  be  assumed  that  he  had  done  his  duty.  Section  683 
permits  the  Magistrate,  in  a  preliminary  inquiry,  to  have  the  evidence 
taken  in  shorthand;  and,  by  force  of  sees.  11  and  721  (3),  the  same 
coutse  can  be  taken  on  a  trial  under  the  summary  convictions  clauses. 

The  King  v.  VHeureux,  14  Can.  Qrint  Cas.  1011,  Rex  v.  WariUno, 
17  O.  L.  R.  284,  and  The  King  v.  Klein,  16  Can.  Crim.  Cas.  {503. 
specially  referred  to. 

The  defendant  was  cJiarged  under  sec.  773  (f)  of  the 
Oriminal  Code,  as  amended  by  8  &  9  Edw.  VII.  eh.  9,  and 
was  tried  before  a  Police  Magistrate,  as  provided  for  by  sec. 
771,  and  convicted. 

It  appeared  that,  at  the  trial,  tlie  Police  Magistrate  had 
the  evidence  taken  by  a  shorthand  writer;  and,  because  of 
this,  her  counsel  moved  to  have  the  conviction  quashed. 

The  motion  was  heard  by  Howell,  C .J.M.,  Richards, 
Pbri>ue,  and  Cameron,  JJ.A. 

P.  E.  Hagel,  for  the  defendant. 
R.  B.  Graham,  for  the  Crown. 

The  judgment  of  the  Court  was  delivered  by 

Howell,  C.J.M.  : — ^There  is  notliing  to  shew'  that  the 
Magistrate  has  not  complied  with  sec.  793  of  the  Criminal 
Code;  and  I  assume  that  he  has  done  his  duty. 

Section  683  of  the  Code  permits  the  Magistrate,  in  a  pre- 
liminary inquiry,  to  have  the  evidence  taken  in  shorthand; 
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and,  by  force  of  sees.  11  and  721  (3),  the  same  course  can 
be  taken  on  a  trial  under  the  summary  convictions  clause. 
If  authority  were  wanted  for  this  view  of  the  above  sections, 
it  can  be  found  in  The  King  v.  L^Heureux,  14  Can.  Crim. 
Cas.  101,  and  Rex  v.  Warilow,  17  0.  L.  B.  284.  And 
Tremeear,  at  p.  721,  seems  to  take  this  for  granted. 

There  remain,  in  this  province,  three  other  methods  of 
trial  referred  to  in  the  Oode:  Ist,  trials  by  certain  Magis- 
trates under  the  sections  first  mentioned;  2nd,  speedy  trials 
by  consent  or  election ;  and  3rd,  trials  by  jury. 

I  entirely  agree  with  the  decision  in  The  King  v.  Klein, 
16  Can.  Crim.  Cas.  503>  that  the  methods  of  taking  evidence 
in  summary  convictions  do  not  apply  to  the  first  of  the  modes 
of  trial  above  set  out.  I  can  fijid  nowhere  in  the  Code  any- 
thing relating  to  taking*  evidence  in  either  of  these  methods 
of  trial,  except  by  inference  in  sec.  793,  where  it  is  provided 
that  the  Magistrate  shall  return  the  depositions  of  witnesses. 
Depositions  of  witnesses  have  always  been  taken  on  criminal 
trials,  formerly  by  short  notes  by  the  presiding  Judge,  and 
now  fully  by  shorthand  notes,  by  a  derk  skilled  in  that  art; 
and  I  see  no  reason  why  the  Magistrate  should  not  employ 
that  agency  as  well  as  the  County  Court  Judge  or  the  Judge 
at  the  Assizes.  Perhaps,  to  comply  with  sec.  793,  these 
notes  should  be  returned  as  well  as  a  transcription  of  them. 
If  the  depositions  are  taken  in  Chinese  character,  they  are 
none  the  less  depositions. 

To  hold  that  in  such  a  trial  the  excellent  habit  of  taking 
the  evidence  in  shorthand  is  to  be  excluded,  is  taking  a  step 
backward;  and  I  observe  that  in  the  late  Mr.  Daly's  book  on 
Criminal  Procedure,  at  p.  374,  he  concludes  that  in  such 
trials  the  evidence  should  be  taken  as  at  nisi  prius. 

The  motion  must  be  refused. 


vol..  XIX.  W.L.B.  NO.  5 — 23a 
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MANITOBA. 

Mathers,  C.J.K.B.  November  10th,  1911. 

I 

TRIAL. 

LAFVENDAL  v.  NORTHEBN  FOUNDRY  AND 
MACHINE  CO. 

Master  and  Servant — Injury  to  Servant — Building  Opera- 
tions— Negligence — Defective  System — Breaking  of  Joist 
— Res  Ipsa  Loquitur — Onus — Rebuttai  of  Presumption 
of  Negligence — Reasonable  Care  in  Selection  of  Materials. 

The  plaintiff  was  doing  worlc  as  a  carpenter  for  the  defendants 
upon  the  roof  of  a  building.  A  joist  upon  which  he  was  walking,  in 
the  performance  of  his  duty,  broke  in  the  middle,  and  he  was  thrown 
to  the  ground  and  seriously  Injured.  He  sued  for  damages  for  his 
injuries,  alleging  a  defective  system  and  negligence '  of  the  foreman 
in  charge,  so  as  to  bring  the  case  within  the  common  law  or  the 
Workmen's  Compensation  for  Injuries  Act: — 

Held,  upon  the  evidence,  that  the  method  of  placing  the  joists 
adopted  by  the  defendants  was  a  reasonably  safe  method  of  procedure, 
and  that  there  was  no  negligence  in  requiring  or  permitting  the 
plaintiff  to  do  the  work  he  was  engaged  in  without  a  scaffold:  but, 
even  if  the  evidence  justified  the  opposite  finding,  the  absence  of  a 
scaffold  was  not  the  cause  of  the  injury:  to  establish  liability  for  an 
injury,  a  direct  connection  must  be  found,  with  evidence  to  sustain 
it,  between  the  injury  sustained  and  the  negligence  found. 

Thomt^son  v.  Ontario  Sewer  Pipe  Co,,  40  S.  0.  R.  396,  397, 
followed. 

Held,  also,  that  the  absence  of  a  ladder  to  enable  the  plaintiff  to 
descend  directly  from  the  beam  on  which  he  was  working  did  not 
constitute  a  defect  in  the  system  adopted  by  the  defendants  or  their 
foreman,  or  negligence  for  which  the  defendants  would  be  liable  at 
common  law  or  under  the  statute. 

Held,  also,  that  the  weakness  of  the  joist  was  the  direct  cause  of 
the  accident;  and  the  circumstances — rea  ipsa  loquitur — cast  upon 
the  defendants  the  onus  of  exculpating  themselves  from  blame;  and 
the  defendants  had  satisfied  that  onus  by  shewing  that  in  the  selection 
of  the  joists  they  took  reasonable  care  to  provide  against  defective 
materials  being  used.  The  master  does  not  warrant  the  soundness 
of  his  materials;  his  utmost  duty  is  to  take  reasonable  care.  The 
proper  conclusion  from  the  evidence  was,  that  the  breaking  of  the  joist 
was  due  to  a  latent  or  concealed  defect  not  discoverable  on  reasonable 
inspection. 

Held,  therefore,  that  there  was  no  negligence  for  which  the 
defendants  were  responsible,  and  the  action  failed. 

Action  under  the  Workmen's  Compensation  for  Injuries 
Act,  and  at  common  law,  for  damages  for  injuries  sus^ined 
by  the  plaintiff,  while  employed  in  the  defendants'  works, 
by  reason  of  the  negligenoe  of  the  defendants  or  the  plain- 
tiflPs  fellow-serrants,  as  alleged. 
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M.  Q.  Macneil  and  B.  L.  Deacon,  for  the  plaintiff. 
R.  M".  Dennistoun,  K.C.,  and  C.  H.  Ijocke,  for  the  de- 
fendants. 

Mathebs,  C.J.K.B.:— In  February,  1910,  the  defend- 
ants, a  foundry  company,  were  constructing  a  large  building 
in  the  city  of  Winnipeg  for  their  own  purposes.  To  support 
the  outside  walls,  steel  uprights  25  feet  high  were  erected  at 
intervals  of  20  feet.  Prom  side  to  side  and  resting  upon 
these  steel  uprights  were  placed  *'!''  beams  20  inches  in 
depth,  from  each  side  of  which,  both  at  top  and  bottom,  pro- 
jected flanges,  a  shade  over  3  inches  wide.  The  width  of  the 
beams  across  these  flanges  was  7  inches.  The  roof  was  to  be 
supported  upon  10  x  6  joists  resting  upon  the  *'  I  ^*  beams. 
These  joists  were  placed  upon  the  '^  I  *'  beams  at  the  outsides, 
but  were  raised  on  "corbels"  in  a  graduating  scale  towards 
the  centre  of  the  building,  so  as  to  give  a  pitch  to  the  roof « 
The  whole  building  consisted  of  eight  of  these  20-foot  spans. 

At  the  time  of  the  accident,  the  joists  had  been  placed, 
and  the  roof  put  on  the  .first  and  part  of  the  second  span. 
Along  each  side  of  the  building,  extending  the  whole  length, 
was  a  lean>to,  and  above  the  lean-to  and  beneath  the  eaves  of 
the  main  building  there  were  spaces  for  rows  of  windows. 
The  only  means  provided  for  workmen  to  reach  the  roof  was  a 
ladder  from  the  inside  of  the  main  building  to  the  top  of  the 
lean-to,  at  the  end  of  the  building  where  the  roof  was  com- 
pleted. From  the  top  of  the  lean-to  they  goi  to  the  main 
roof,  and  thence  went  to  the  place  where  work  was  to  be 
dobe. 

The  defendants  had  employed  one  Toye  to  take  charge 
of  the  work  for  them,  purchase  the  material,  employ  the 
men,  and  generally  superintend  and  manage  the  work  of 
construction.  Toye  was,  I  find,  an  experienced,  competent, 
careful,  and  eflScient  man. 

The  joists  were  sawn  at  a  lumber  mill  in  Winnipeg  out 
of  timbers  12  x  12,  and  were  so  cut  that  one  6-in.  side  and 
one  10-in.  side  were  fresh  cut.  Toye  says  that  he  usually 
stood  by  and  saw  the  timbers  as  they  were  delivered ;  that  he 
believes  he  saw  all  as  they  were  unloaded,  but  certainly  be- 
fore they  reached  the  roof;  that  it  was  his  duty  to  do  so; 
that  he  rejected  fifteen  or  twenty  because  they  were  too  short, 
four  because  they  were  not  straight,  and  one  because  it  was 
otherwise  defective.    He  did  not  inspect  the  timbers  closely. 


Digitized  by  LjOOQ IC 


362  '^BE  WESTERN  LAW  REPORTER.  [voL.  19 

or  subject  them  to  any  other  test  as  to  strengtli  or  soundness ; 
but  I  find  that  his  examination  was  sufficient  to  ascertain 
whether  they  were  straight  and  of  the  proper  length,  or  had 
any  other  faults  apparent  to  a  person*  standing  by  and  look- 
ing at  them  as  they  were  being  handled. 

When  some  of  the  joists  were  delivered,  it  was  snowing, 
and  there  was  some  snow  and  ice  upon  them ;  but  whether  or 
not  that  wafi  so  of  those  delivered  on  the  day  prior  to  the  ac- 
cident, does  not  appear.  Upon  arrival  they  were  lifted  from 
the  sleigh  by  two  men  named  Ford  and  Peppiatt,  and  by  be- 
ing handled  the  snow  was  shaken  off.  It  was  the  duty  of 
these  men  to  unload  the  joists  from  the  sleigh  and  saw 
them  to  the  proper  lengths,  and  this  they  did.  Each  joist 
was  then  carried  by  three  or  four  men  to  a  hoist  and  elevated 
on  to  the  *^  I ''  beams.  The  foreman  in  charge  of  this  part  of 
the  work  was  a  man  named  Clawson.  Each  beam  was  caught 
in  the  middle  by  the  hoist  and  thus  lifted  to  position.  Claw- 
son  was  above,  and  let  the  joists  down  on  their  flat  side  on 
the  top  of  the  '*  I ''  beams,  one  end  resting  on  each.  He 
then  walked  on  the  flat  side  of  the  joist  to  the  middle,  un- 
fastened the  hooks  by  which  they  were  elevated,  and  waited 
for  another  to  come  up.  The  same  process  was  gone  through 
with  each  joist  until  the  proper  number  were  placed.  The 
joists  for  the  third  span  were  brought  from  the  mill,  sawn 
to  the  proper  length,  and  hoisted  on  to  the  '^  I  ^'  beams  on  the 
23rd  February. 

On  the  morning  of  the  next  day  the  plaintiff  and  an- 
other man  were  directed  by  Toye  to. go  on  the  roof  and  ad- 
just the  joists  upon  the  coii>els  on  the  top  of  the  "  I  *'  beams. 
They  went  up  the  ladder  before  described  to  the  roof  of  the 
lean-to,  thence  on  to  the  roof  of  the  main  building,  and 
walked  over  it  to  the  second  span,  where  they  completed  plac- 
ing the  joists,  and  proceeded  to  the  third  span.  The  mode 
of  operation  was  to  stand  on  the  lower  flanges  of  the  **  I  *' 
beams  with  one  foot  on  each  side,  move  the  joists  that  had 
been  previously  placed  there  by  Clawson,  to  the  proper  posi- 
tion, turn  them  up  on  to  their  narrow  side,  place  the  proper 
corbel  between  the  '^I'^  beam  and  the  joist,  and  nail  the 
corbel  to  the  joist.  They  had  been  working  upon  the  third 
span  about  two  hours,  when  the  whistle  blew  for  dinner. 
The  joist  they  were  then  working  upon  had  just  been  turned 
over  on  to  its  narrow  surface  and  lifted  on  to  the  corbel  and 
moved  to  its  proper  place;  the  plaintiff  had  commenced  ta 
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nail  the  joist  to  the  block,  when  the  whistle  for  dinner 
sounded.  He  was  then  on  the  *^  I ''  beam,  remote  from  the 
finished  roof.  He  completed  driving  the  nail  and  began  to 
walk  across  this  last  joist  towards  the  finished  portion  of  the 
roof,  a  distance  of  20  feet  away,  in  order  to  reach  the  lad- 
der and  descend  from  the  building.  When  he  was  at  the 
centre  of  this  joist,  it  broke  across  the  broad  surface  in  a 
diagonal  splinter  about  6  ft.  Jong,  and  the  plaintiff  fell  to 
the  ground,  a  distance  of  23  ft.  He  fell  with  his  back  across 
some  frozen  material,  and  his  spine  was  fractured.  His  in- 
juries were  and  are  of  the  most  serious  and  permanent  char- 
acter. He  is  completely  paralysed  from  about  the  region  of 
the  hip-joints  downward,  so  completely  that  he  has  no  con- 
trol over  the  ordinary  functions  of  the  body.  The  upper  part 
of  his  body,  though  probably  not  so  strong  as  formerly,  is  not 
otherwise  affected,  and  he  has  the  use  of  his  hands  and  his 
head.  He  is  a  young  man,  28  years  of  age,  unmarried,  aad  a 
skilled  carpenter  by  trade.  Before  the  accident  he  was  a 
strong,  healthy  man. 

This  action  is  brought  for  damages,  the  claim  being  laid 
both  at  common  law  and  under  the  Workmen's  Compensa- 
tion for  Injuries  Act. 

The  negligence  charged  at  common  law  is  set  out  in 
paragraph  3  of  the  statement  of  claim,  and  that  charged 
under  the  Workmen's  Compensation  for  Injuries  Act  in 
paragraph  6,  which  paragraphs  are  as  follows: — 

'^3.  The  negligence  of  the  defendants  consisted  in  plac- 
ing the  plaintiff  in  a  dangerous  position  while  carrying  on 
his  said  work,  and  in  not  having  proper  appliances  and 
meauB  for  his  protection  in  carrying  on  his  occupation,  and 
in  employing  a  dangerous  method  of  performing  the  said 
work,  and  requiring  the  plaintiff  to  perform  the  work  in  that 
way,  and  not  warning  him  of  his  danger  in  so  doing,  all  of 
which  facts  were  well  known  to  the  defendants,  but  of  which 
the  plaintiff  was  ignorant.*^ 

'*  6.  The  negligence  of  the  said  foreman  consisted  in  ord- 
ering the  plaintiff,  who  was  ignorant  and  inexperienced,  to 
work  in  said  place,  and  in  not  instructing  him  how  to  avoid 
danger,  and  in  failing  to  supply  the  plaintiff  with  a  proper 
platform,  scaffold,  or  ladder  with  which  to  work.'^ 

At  the  trial,  the  plaintiff  applied  to  amend  by  alleging,  as 
a  further  act  of  negligence,  lack  of  proper  inspection  of  the 
joists  before  they  were  used.     The  application  was  opposed 
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by  the  defendants,  on  the  ground  that,  had  such  a  case  been 
raised  against  them,  they  would  have  brought  their  architect 
in  charge  of  the  building  to  shew  that  reasonable  Inspection 
had  taken  place.  I  reserved  the  question  of  the  amendment 
and  permitted  the  evidence  to  be  given  in  the  meantime  as 
if  it  had  been  allowed.  I  am  of  opinion  that  all  the  evidence 
that  was  available  for  the  defendants  on  the  question  of  in- 
spection was  given,  and  that  they  were  in  no  way  surprised 
or  placed  at  a  disadvantage  in  meeting  the  evidence  adduced 
by  the  plaintiff  at  the  trial  upon  that  question.  I  am,  how- 
ever, of  opinion,  for  reasons  that  I-  shall  hereafter  state, 
that  no  amendment  of  his  pleading  is  necessary  to  give  the 
plaintiff  the  advantage  of  any  lack  of  proper  inspection 
that  the  evidence  may  disclose;  and  I  refuse  to  allow  it.  1 
will  say,  however,  for  the  benefit  of  the  Court  of  Appeal, 
should  this  case  hereafter  come  before  that  tribunal,  that  I 
would  have  allowed  the  amendment  had  I  deemed  it  neces- 
sary in  the  plaintiff's  interest  to  do  so. 

The  contest  at  the  trial  was  directed  to  three  considera- 
tions. First,  the  plaintijff  alleges  that  there  should  have  been 
a  scaffold  erected  for  the  men  placing  those  joists  to  work 
upon.  It  is  suggested  that  a  scalBEolding  might  have  been 
suspended  from  the  *^  I  '*  beams.  No  doubt,  this  could  have 
been  done,  but  I  am  not  at  all  satisfied  that  the  working 
from  such  a  moving  scaflEold  would  have  been  any  safer  than 
— and  probably  not  as  safe  as — the  method  employed.  I 
am  satisfied  that  the  method  of  placing  those  joists  by  stand- 
ing on  the  flanges  of  the  ^'  I "  beams  with  one  foot  on  eacli 
side  and  a  surface  of  7  inches  wide  to  sit  upon,  if  necessary, 
was  a  reasonably  safe  method  of  procedure,  and  that  there 
was  no  negligence  in  requiring  or  permitting  the  plaintiff  to 
do  the  work  he  was  engaged  in  without  a  scaffold.  But, 
even  if  the  evidence  justified  the  opposite  finding,  the  ab- 
sence of  a  scaffold  was  clearly  not  the  cause  of  the  accident. 
As  said  by  Davies,  J.,  in  Thompson  v.  Ontario  Sewer  Pipe 
Co.,  40  S.  C.  B.  896,  397:  *'It  is  trite  law  that  negligences 
or  shortcomings  of  the  defendants  in  any  action  of  negli- 
gence, however  numerous,  will  not  make  them  liable  for  in- 
juries the  plaintiff  may  have  sustained  unless  there  is  a  di- 
rect connection  found  by  the  jury,  with  evidence  to  sustain  it, 
between  the  injury  sustained  and  the  negligence  found.'* 

It  is  next  alleged  that  a  ladder  should  have  been  placed 
from  tho  ground  to  the  ''I"  beam  on  which  the  plaintiff 
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was  working,  to  enable  him  to  ascend  and  descend  there- 
from; and  that,  in  not  having  a  ladder,  the  defendants'  sys- 
tem was  defective  and  dangerous.  That  would  depend  upon 
whether  the  plaintiff  had  any  other  safe  means  of  descent. 
The  only  means  of  getting  down  provided  was  the  ladder  be- 
fore mentioned,  to  reach  which  the  plaintiff  had  to  pass  from 
the  "  I  '^  beam  on  whicli  he  was  working  to  the  finished  roof 
upon  one  of  the  joists.  The  plaintiff  pays  it  was  not  danger- 
ous to  walk  from  '1'  beam  to  "I''  beam  on  the  6-ineh 
surface  of  one  of  those  joists.  He  says  it  was  a  perfectly  safe 
thing  to  do,  provided,  of  course,  that  the  joist  was  sufficient 
to  sustain  his  weight.  He  says  he  has  often  walked  along  a 
beam  6  inches  wide  and  18  feet  long.  I  cannot  find,  there- 
fore, that  the  absence  of  a  ladder  to  enable  the  plaintiff  to 
descend  directly  from  the  "  I ''  beam  on  which  he  was  work- 
ing, constituted  a  defect  in  the  system  adopted  by  the  de- 
fendants or  their  foreman,  or  negligence  for  which  the  de- 
fendants would  be  liable  at  common  law  or  under  the  statute. 

The  next  question  has  to  do  with  the  broken  joist.  The 
weakness  of  this  joist  was  the  direct  cause  of  the  accident; 
and,  if  responsibility  can  be  attached  to  the  defendants  for 
permitting  this  defective  timber  to  -be  used,  they  must  be 
held  liable,  either  at  common  law  or  under  the  statute. 

To  reach  the  ground,  the  plaintiff  had  to  pass  from  the 
*'  I ''  beam  on  which  he  was  working  to  the  finished  roof,  and 
the  only  means  of  doing  so  provided  were  those  joists.  It  is 
no  defence  to  say  that,  by  moving  along  the  '*!''  beam  a 
short  distance,  he  could  have  walked  across  on  the  flat  sur- 
face of  two  joists  lying  side  by  side.  To  get  down  he  had 
to  pass  over  one  or  other  of  the  joists,  and  he  had  a  right  to 
select  any  one  that  was  not  obviously  unsafe :  Gane  v.  Xorton 
Hill  Colliery  Co.,  [1909]  2  K.  B.  539. 

The  happening  of  this  accident  was  altogether  out  of  the 
ordinary  course  of  things.  All  witnesses  agree  that  a  timber 
of  the  dimensions  of  this  joist  would,  if  sound,  have  borne 
several  times  the  plaintiff's  weight.  One  witness  said  it 
would  have  sustained  the  weight  of  as  many  men  as  could 
find  room  to  stand  on  it.  They  also  all  agree  that  its  break- 
ing WAR  a  most  unexpected  arid  unlooked-for  occurrence. 
One  witness  for  the  plaintiff  said  that  in  an  experience  of 
forty  years  he  had  never  seen  a  timber  break  as  this  one  did. 
These  circumstances  cast  upon  the  defendants  the  onus  of  ex- 
culpating themselves  from  blame.     It  is  a  case  of  i^es  ipsa 
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loquitur.  That  this  particular  joist  was  defective  to  a  very 
serious  degree  there  can  be  no  possible  questipn,  and  the  law 
presumes  that  there  was  negilgence  in  making  use  of  such 
defective  material.  The  presumption  may,  however,  be  re- 
butted by  the  defendants  shewing  that  in  the  selection  of 
these  joists  they  took  reasonable  care  to  provide  against  de- 
fective materials  being  used :  Labatt  on  Master  and  Servant, 
para.  14  et  seq.  Xo  proposition  of  law  is  better  established 
than  that  the  master  does  not  warrant  the  soundness  of  his 
materials :  Ormond  v.  Holland,  E.  B.  &  E.  102. 

The  master's  duty  in  this  respect  is  well  stated  in  Thomp- 
son on  Xegligenee,  para.  37G7,  as  follows:  "  He  does  not  war- 
rant the  safety  or  sufficiency  of  his  premises,  machinery,  tools 
or  appliances,  or  the  competency  or  fitness  of  the  servants 
whom  he  selects  to  carry  on  his  work  ...  or  the  ade- 
quacy of  the  system  which  he  may  have  devised  to  prevent 
accidents  .  .  .  but  in  all  these  and  in  other  risks  the 
limit  of  his  duty  and  obligation  is  the  exercise  of  reasonable 
or  ordinary  care." 

In  no  case  that  I  have  found  has  the  degree  of  care  which 
the  law  exacts  from  the  employer  been  stated  to  be  higher 
than  reasonable  care;  and  in  Heaven  v.  Pender,  11  Q.  B.  D. 
507,  actionable  negligence  is  defined  as  "  the  neglect  of  ordin- 
ary care  or  skill  toward  a  person  to  whom  the  defendant  owes 
the  duty  of  observing  ordinary  care  or  skill."  This  latter 
definition  does  not  raise  the  obligation  of  the  employer  as 
high  as  does  the  extract  I  have  quoted  from  Mr.  Thompson's 
book,  because  it  is  manifest  that,  under  certain  circumstances, 
'^  ordinary  care ''  may  fall  far  short  of  being  *'  reasonable 
care." 

The  circumstances  of  this  case  were  not  such  as  to  sug- 
gest to  the  minds  of  those  concerned  in  the  construction  of 
this  building  the  possibility  of  danger  from  the  weakness  of 
any  of  the  timbers  used;  and,  in  my  opinion,  ordinary  care 
in  their  selection  would  be  equivalent  to  reasonable  care.  If 
the  defendants  have  shewn  that  they  exercised  the  care  which 
a  reasonably  prudent  man  would  have  taken  under  the  cir- 
cumstances, the}^  have,  in  my  opinion,  discharged  tlie  obliga- 
tion which  the  law  casts  upon  them,  and  they  cannot  be  found 
guilty  of  negligence.  There  is  no  doubt  that  the  defendants 
could  have  adopted  precautionai7  measures  which  would  have 
disclosed  the  weakness  of  this  joist.  As  suggested  by  the 
plaintiff's  counsel,  they  might  have  subjected  it  to  a  weight 
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test,  or  it  may  be  tliat  a  careful  visual  examination  would 
have  revealed  its  defect.  The  question  is,  were  they  bound  by 
law  to  adopt  either  of  these  methods?  Tlie  possibility  of  a 
timber  of  the  dimensions  of  tliis  one  breakin;^  under  the 
weight  of  one  pert'on  was  something  that  the  most  prudent 
and  careful  man  would  not  anticipate.  All  witnesses  agree 
that  it  w^as  a  most  unusual  occurrence.  The  foreman  knew 
that,  after  having  been  loaded  on  the  sleigh  at  the  mill  and 
hauled  to  the  building,  it  would  have  to  be  handled  three 
times  bv  different  sets  of  men  before  it  reached  the  roof.  He 
might  reasonably  assume  that  any  serious  defect  would  be 
discovered  during  tliis  process.  Three  of  the  men  so  engaged 
were  called,  two  by  the  plaintiff  and  one  by  the  defendants. 
They  all  agree  in  saying  that  they  observed  nothing  to  in- 
dicate the  serious  defect  which  must  have  existed  in  it.  Had 
they  done  so,  they  would  not  have  sent  it  up.  These  joists 
were  to  support  the  roof,  and  an  inspection  which  would  re- 
veal their  sufficiency  for  that  purpose  ought  to  be  sufficient 
for  the  safety  of  the  men  handling  them.  As  before  pointed 
out,  the  foreman  inspected  the  joists  as  they  were  delivered, 
or,  at  all  events,  before  they  reached  the  roof.  His  inspection 
may  not  have  been  very  careful  or  minute ;  but  can  I  say  that 
he  exercised  less  diligence  than  a  reasonable  and  prudent  man 
would  have  done  imder  the  circumstances?  That  is  the  stand- 
ard of  care  which  the  law  requires  of  him :  Labatt  on  Master 
and  Servant,  paras.  14,  1.5.  I  think  the  method  of  inspection 
adopted  by  Toye  would  be  sufficient  in  practically  every  case 
in  revealing  a  suflSciently  serious  defect  to  make  the  timber 
dangerous,  if  such  existed;  and  in  the  ordinary  conduct  of 
bunuin  affairs  a  more  careful  examination  would  not  be 
thought  necessary. 

I  find,  therefore,  that  the  defendants  have  satisfied  the 
onus  upon  them  of  shewing  that  they  took  reasonable  care 
under  the  circumstances,  and  that  they  were  not  guilty  of 
negligence. 

It  is  all  very  well  to  be  wise  after  the  event;  but,  as 
pointed  out  by  Thompson,  para.  3774:  *'  A  master  is  not  lia- 
ble  for  injuries  of  his  servant  resulting  from  an  accident  of 
such  a  character  tliat  reasonable  men,  proceeding  with  rea- 
sonable caution,  would  not  ordinarily  have  foreseen  and 
anticipated  it.'' 

It  seems  to  me  the  proper  conclusion  to  be  drawn  from  the 
evidence  is,  that  the  breaking  of  this  joist  was  due  to  a  latent 
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or  concealed  defect  not  discoverable  on  reasonable  inspection. 
In  Richardson  v.  Great  Eastern  R.  W.  Co.,  1  C.  P.  D.  342, 
where  tlie  action  related  to  an  accident  caused  by  a  defect  in 
a  railway  truck,  Lord  Justice  Mellish  pointed  out  that  the 
company  had  adopted  a  mode  of  examination  which  in  prac- 
tice was  generally  found  sufficient  to  disclose  defects,  if  any 
existed,  and  added:  "It  was  practically  undisputed  by  the 
plaintiff's  counsel  that,  if,  the  usual  examination  having  been 
made,  no  defects  had  been  discovered,  there  would  have  been 
no  case  against  the  defendants." 

I  sympathise  deeply  with  this  unfortunate  young  man; 
but,  as  I  understand  the  law,  he  is  not  entitled  to  hold  the 
defendants  responsible  for  this  most  regrettable  aQcident.  • 

The  action  must  be  dismissed,  but  I  hope  tlie  defendants 
will  not  nsk  for  costs. 


BRITISH  COLUMBIA. 

November  7th^  1911. 
court  of  appeal. 

VANCOUVER  COAL  PROSPECTING  CO.  v. 
MXJNDELL. 

Contract  —  Extetision  of  Time  —  Condition  Precedent  — 
'^Negotiating''  a  Sale  —  Specific  Performance. 

Held,  in  an  action  for  specific  performance  of  an  agreement,  that 
the  plaintiffs  were  not  entitled  to  an  extension  of  time  under  article 
1  of  the  aj^reeraent.  TTpon  the  construction  of  article  1  most  favour- 
able to  the  plaintiffs,  the  time  was  to  be  extended  if,  on  the  expiration 
of  24  months,  they  had  not  effected  a  sale,  or  were  negotiating  or 
about  to  negotiate  one.  And,  on  the  evidence,  they  were  not,  in  any 
real  sense,  negotiating  a  sale  or  about  to  negotiate  one. 

Judgment  of  Clement,  J.,  affirmed ;  Martin,  J.A.,  dissenting. 

Appeal  by  the  plaintiffs  from  the  judgment  of  Clement, 
T.,  dismissing  the  action. 

The  appeal  wa.s  heard  by  Macdonald,  C.J.A.,  Irving, 
Martix,  and  Galliher,  JJ.A. 

Bod  well,  K.C.,  for  the  plaintiffs. 
Wood  worth,  for  the  defendants. 
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Macdonald,  C.J. a.: — ^I  cannot  see  how  the  arbitration 
olanse  in  the  agreement  helps  the  appellants.  This  action 
was  brought  by  them,  not  to  enforce  arbitration  by  manda- 
mus, but  for  specific  performance  of  the  agreement,  which 
means  that  we  are  asked  to  declare  the  plaintiflFs  entitled 
to  an  extension  under  article  1  of  the  agreement.  I  have, 
therefore,  to  consider  only  whether  or  not,  on  the  facts  be- 
fore us,  the  plaintiflFs  were  entitled  to  the  extension  claimed. 
I  will  assume  a  construction  of  article  1  the  most  favour- 
able to  the  appellants,  namely,  that  if,  on  the  expiration  of 
94  months,  the  appellants  had  not  eflFected  a  sale,  or  were 
negotiating  or  about  to  negotiate  one,  then  the  time  was  to 
be  extended.  The  learned  trial  Judge  found  that  the  ap- 
pellants were  not,  in  any  real  sense,  negotiating  a  sale  or 
about  to  negotiate  one;  and  with  this  finding  I  agree. 

I  would  dismiss  the  appeal. 

Galliher,  J.A.,  agreed  with  Macdonald,  C.J.A. 

Irving,  J.A.  : — I  would  dismiss  the  appeal,  because  the 
ttvidence  does  not  satisfy  me  there  were  negotiations  pending 
within  the  meaning  of  the  agreement. 

Had  there  been  negotiations,  some  officer  of  the  company, 
with  whom  they  were  being  carried  on,  would  undoubtedly 
have  been  called. 

Martin,  J.A.  (dissenting) : — It  must  be  conceded,  upon 
the  true  construction  of  the  agreement  of  the  9th  July,  1908, 
that,  if  the  company  can  shew  that,  at  the  time  in  question, 
viz.,  about  the  8th  July,  1910,  "they  are  [were]  negotiat- 
ing, or  are  [were]  about  to  negotiate  a  sale,'^  to  quote  the 
agreement,  then  they  were  entitled  to  an  extension  of  time 
lis  a  matter  of  right;  and,  consequently,  the  judgment  given 
against  them  below  cannot  stand.  "  Negotiate ''  is  a  wide 
term.  The  primary  meaning  of  it,  given  by  the  highest 
authority  on  our  language — Murray's  New  English  Diction- 
ary— is,  "to  hold  communication  or  conference  (with  an- 
other) for  the  purpose  of  arran*xing  some  matter  by  mutual 
agreement."  That  language  exactly  applies  to  the  circum- 
stances of  the  present  case,  the  *' matter'*  being  the  sale 
referred  to. 

After  carefully  reading  all  the  evidence  of  the  witnesses 
De  Gex  and  Watson,  upon  whom  the  plaintiff  principally 
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relies,  I  can  only  reach  the  conclusion  that,  as  a  matter  of 
fact,  genuine  negotiationB,  within  the  scope  of  the  above  defi- 
nition and  agreement,  were  pending  at  the  time  in  question ; 
and  the  fact  that  De  Gex  was  unable  to  bring  them  to  a  suc- 
cessful conclusion,  with  the  Tyee  Copper  Company,  as  he 
had  hoped,  in  the  shape  of  an  option   (which  is  the  usual  j 

and  proper  way  to  transact  mining  business  of  that  char-  ; 

acter),  does  not  affect  the  existence  of  the  negotiations,  any 
more  than  does  the  further  fact  that  he  did,  later  in  Octo- 
ber of  the  same  year,  succeed  in  negotiating  an  option  with 
Winch  and  Higgins. 

It  follows  that  this  appeal  must,  in  my  opinion,  be  al-  ^ 

lowed.  I 

Appeal  dismissed;  Martin,  J.A.,  dissenting. 
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MANITOBA. 

October  23rd,  1911- 

court  of  appeal. 

Re  GRA\^S  and  TENTLEK. 

Arhitrfltion  and  Award — Making  Award  a  Judgment  of  the 
Court — Rejection  of  Part  of  Award  as  Surphtsage  — 
Election  to  Take  Sum  Unconditionally  Awarded  in  Full 
of  all  Claims. 

The  Court  will,  if  possible,  uphold  an  award;  and,  in  trying  to 
do  so,  will  sometimes  reject  parts,  as  surplusage,  when  a  complete 
award  can  be  found  in  th^  remainder;  yet  that  rule  cannot  go  so  far 
as  to  reject  a  part  which  plainly  qualifies  the  operative  part  of  the 
award. 

The  order  of  Pbendeboast,  J.,  16  W.  L.  R.  389,  was  varied  by 
making  the  award  in  question  a  judgment  of  the  Court  for  $l,830.(d 
only,  upon  the  party  in  whose  favour  the  award  was  made  electing  to 
take  the  award  at  that  sum  in  full  of  all  claims. 

Oamebon,  J. a.,  dissenting,  was  of  opinion  that  the  order  raakinir 
the  award  a  rule  of  Court  should  be  vacated  in  ioto. 

Appeal  by  Tentler  from  the  decision  of  Prende:rgast^ 
J.,  16  W.  L.  B.  389. 

The  appeal  was  lieard  by  Howell,  C.J.M.,  Richards, 
Perdue,  and  Cameron,  JJ.A. 

B.  G.  Affleck,  for  Tentler,  the  appellant. 

C.  P.  Fnllerton  and  J.  P.  Foley,  for  Graves,  the  respond- 
ent. 

BicHARDS,  J.A.: — I  think  that,  while  Courts  will  try 
to  uphold  an  award;  and,  in  trying  to  do  so,  will  some- 
times reject  parts,  as  surplusage,  where  a  complete  award 
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can  be  found  in  the  remainder;  yet  that  rule  cannot  go 
80  far  as  to  reject  a  part  which  plainly  qualifies  the  oper- 
ative part  of  the  award. 

If  the  award  contain^  only  paragraph  1  and  the 
statement  "A,"  it  would  be  arguable  that  it  was  a  final 
award  in  Graves's  favour  for  the  $2,630.09,  because  of  its 
saying  that  the  statement  was  a  final  adjustment.  In  spite 
of  its  not  expressly  directing  payment  of  the  $2,630.09, 
the  Court,  to  try  to  make  it  operative,  might  imply  such  a 
direction. 

But  paragraph  2  contaiils  an  express  direction  of  pay- 
ment of  part  of  the  $2,630.09,  and  thereby  prevents  the 
arising  of  such  an  implication,  from  paragraph  1,  as  to 
the  balance;  and  paragraph  3  makes  it  definite  that  the 
arbitrator  did  not  intend  then  finally  to  award  payment 
of  that  balance.  Paragraphs  2  and  3  make  it  apparent, 
therefore,  that  all  he  meant  to  award  finally  by  the  docu- 
ment of  the  21st  June  is  the  sum  of  $1,830.09,  part  of 
the  $2,630.09.  As  to  the  $800,  he  awards  conditionally, 
subject  to  possible  future  proofs  being  given  by  Tentler, . 
to  his,  the  arbitrator's,  satisfaction.  His  award,  therefore, 
reserves  to  him,  as  to  that  sura,  the  exercise  in  the  future 
of  his  judicial  functions  as  arbitrator.  It  ic,  therefore,  not 
final  as  to  such  $800. 

It  is  admitted  that,  if  the  whole  of  the  document  is  to 
be  taken  as  the  award,  the  award  is  bad.  But  it  is  sug- 
gested that  the  Court  may  do  as  Mr.  Justice  Prendergast 
has,  and  treat  the  2nd  and  3rd  paragraphs  as  surplusage, 
and  find  a  complete  award  in  paragraph  1  and  the  annexed 
statement  "A.^^ 

I  cannot  bring  myself  to  that  view.  With  all  deference, 
it  seems  to  me  that  the  utmost  that  can  be  found  is  an 
award  of  $1,830.09.  There  is  no  doubt  that  the  arbitrator 
intended  unconditionally  to  award  that  sum,  and  no  more. 
By  treating  the  3rd  paragraph  as  surplusage,  we  should  not 
interfere  with  that  finding  in  any  way.  Leaving  the  3rd 
paragraph  as  part  of  the  award  would  also  not  interfere 
with  that.  But  it  would  shew  the  award  to  be  incomplete, 
and  therefore  liable  to  be  set  asi(Je.  To  hold  the  document 
as  a  final  award  for  $2,630.09  would  be  to  give  it  a  meaning 
that  the  arbitrator  never  intended  it  to  have. 

In  my  opinion.  Graves  should  have  the  right  to  accept 
the  award  as  one  for  $1,830.09,  if  he  takes  it  in  full  of  all 
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matters  referred.  If  he  does,  the  judgment  already  en- 
tered for  him  should  be  reduced  to  $1,830.09.  If  he 
does  not,  then  the  whole  judgment  already  entered  should 
be  set  aside  and  judgment  entered  refusing  the  motion  to 
niake  the  award  a  judgment  of  the  Court. 

Howell,  C.J.M.,  and  Perdue,  J.A.,  concurred. 

Cameron,  J.A.: — By  an  agreement  in  writing  dated 
the  21st  May,  1909,  the  parties  agreed  that  the  matters 
therein  set  forth  should  be  referred  to  W.  A.  Henderson, 
whose  award  should  be  final  and  binding  upon  them.  The 
^arbitrator  made  and  published  his  award  on  the  21st  June, 
1909.  A  motion  was  then  launched  to  have  the  award 
made  a  rule  of  Court  under  Hule  773,  and  an  order  granted 
accordingly  by  Mr.  Justice  Prendergast,  from  which  order 
this  appeal  is  taken,  on  the  grounds  set  forth  in  the  praecipe 
filed. 

In  arbitration  matters  it  is  the  well-settled  rule  that 
the  Courts  will  accept  every  reasonable  presumption  in 
favour  of  the  finality  and  validity  of  the  award.  The  lan- 
pruage  of  the  arbitrator  will  be  taken  according  to  its  ob- 
vious meaning  in  order  to  ascertain  his  intention. 

The  award  has,  to  my  mind,  the  following  effect: — 

1.  I  have  adjusted  the  accounts  between  the  parties,  and 
find  and  award  that  Tentler  is  indebted  to  Graves  in  the 
^um  of  $2,630.09. 

2.  Of  that  sum,  Tentler  is  to  pay  $1,830.09  in  thirty 
ilays. 

3.  As  to  the  balance  of  the  $2,630.09,  viz.,  $800,  Tent- 
ler is  not  to  pay  that  amount,  provided  he  proves  to  my 
satisfaction  within  .30  days  what  a  cheque  for  that  amount, 
^iven  by  him  to  Graves  in  December,  1903,  was  given  for, 
and  proves  to  my  satisfaction  that  it  should  be  allowed 
him  in  making  the  adjustments  between  the  parties.  If 
Tentler  fails  to  furnish  such  proof  within  the  thirty  days, 
then  he  is  to  pay  Graves  the  $800. 

Chief  Justice  Holt  held  in  Selby  v.  Russell,  12  Mod. 
139  (9  Wm.  III.),  that,  where  matters  are  submitted,  they 
ought  to  be  awarded  absolutely  without  referring  to  any 
future  examination.  If  the  arbitrator  does  not  decide  the 
niattei^  referred  to  him  at  the  time  he  makes  his  award, 
bu^  reserves  to  himself  a  future  power  to  act  when  his 
])0wer  is  gone,  that  is  an  excess  of  authority ;  as  he  cannot 
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in  that  way  keep  alive  his  authority :  Ee  Tandy,  9  Dowl. 
1047,  per  Coleridge'  J.;  Eussell  on  Arbitration  and  Award, 
p.  203.  The  vital  distinction  between  the  reservation  of  a 
judicial  and  a  ministerial  act  is  there  drawn;  but  a  reser- 
vation by  the  arbitrator  to  himself  is  generally  construed 
as  judicial.  In.  this  case  there  can  be  no  doubt  whatever 
that  the  reservation  was  of  a  judicial  act;  and  counsel  for 
Graves  did  not  attempt  to  upheld  clause  3  of  the  award,  but 
admitted  its  invalidity.  He  also  went  further  and  admitted 
the  invalidity  oi  clause  2,  holding  that  the  whole  award  is 
to  be  found  in  clause  1,  and  that  clauses  2  and  3  can  be  dis- 
regarded, as  being  surplusage  only. 

It  has  long  been  held  that  an  award  may  be  bad  in  pan 
and  good  as  to  the  rest  of  it.  But  the  two  parts  must  be 
separable.  The  bad  portion  must  be  clearly  separable  in 
its  nature,  in  order  that  the  award  may  be  good  for  tho 
residue:  Eussell,  p.  214;  Stone  v.  Phillips,  4  Bing.  X.  C.  87. 
If,  however,  the  provisions  of  the  award  are  inseparable,  or 
are  not  so  clearly  separable  that  that  portion  of  it  otherwise 
good  is  not  at  all  affected  by  the  invalid  part,  then  th«» 
whole  award  is  vitiated.  Eussell,  p.  216:  "An  award  may 
be  good  in  part,  and  bad  as  to  other  parts  .  .  .  wher«^ 
one  part  of  the  award  is  entire  and  not  dependent  on  tho 
rest;  but  in  this  case  the  payment  of  this  sum,  in  which  the 
breach  is  assigned,  is  not  independent  of  the  rest.  Storke 
V.  De  Smith,  Willes  ^9,  per  Lord  Chief  Justice  Willes.  See 
also  Bowes  v.  Fernic,  4  My.  &  Cr.  150,  and  Buccleuch  V. 
Metropolitan  Board,  L.  E.  5  Ex.,  per  Blackburn,  J.,  at  p. 
229." 

The  sum  mentioned  in  the  schedule  annexed  to  the 
award  as  due  by  Graves  to  Tentler  evidently  includes  the 
amount  of  $800  referred  to  in  clause  3.  The  two  clauses 
are,  therefore,  dependent  and  not  independent;  and,  as 
clause  3  falls,  so  must  clause  1  also.  In  making*  the  award 
in  clause  1,  the  arbitrator  evidently  had  in  mind  clause  3; 
and  the  same  remark  can  be  made  as  to  clause  2.  Whether 
clause  2  remains  as  in  fact  the  real  and  sole  award  need 
not,  in  my  judgment,  be  considered,  because  that  clause  was 
abandoned  on  the  argument,  counsel  resting  his  case  upon 
the  validity  of  clause  1  as  unaffected  by  the  remain inar 
clauses. 

In  the  ab:?ence  of  any  statute  to  the  contrary,  the  auth- 
oritv  of  the  arbitrators  terminates  with  the  execution  of 


Digiti 


zed  by  Google 


li>ll]  RE  GRATES  AND  TENTLER.  SQo 

their  award,  ami  the  Court  has  no  power  to  recommit  tho 
matter  to  them  without  the  consent  of  the  parties:  3  Cye. 
7r,9.     See  Ex  p.  Cuerton,  7  Dowl.  &   H.  774. 

In  In  re  Stringer,  [1901]  1  Q.  B.  107,  Lord  Alverstone 
lield  that  an  award,  invalid  for  excess  of  authority,  cannot 
be  treated  as  a  void  award  by  the  arbitrator  so  that  he  can 
make  another  within  the  limitations  of  the  submission,  but 
such  an  award  can  be  recommitted  under  the  provisions  of 
the  Arbitration  Act,  1889.  We  have  no  similar  statutory 
provision  in  this  province.  It  may  well  be  that  the  pro- 
visions of  the  Common  I^w  Procedure  Act,  1854,  permit 
a  re-submission,  but  that  question  need  not  be  considered 
here,  as  we  have  before  us  no  request  or  application  or 
motion  on  the  part  of  the  appellant  to  remit  the  award. 

My  inclination  would  be  to  support  this  award  if  that 
were  possible.  Of  their  own  choice  these  two  parties  made 
Mr.  Henderson  judge  as  to  the  diflferences  between  them. 
There  is  no  charge  of  partiality  or  misconduct.  It  in, 
moreover,  >the  settled  policy  of  the  law  to  favour  arbitra- 
tion proceedings.  But,  under  the  authorities  and  on  con- 
•iideration  of  the  terms  of  the  award,  I  have  come  to  the 
conclusion,  for  the  reasons  stated,  that  it  could  not  be  up- 
held in  an  action  to  set  it  aside;  that  the  appeal  must, 
therefore,  he  allowed;  and  that  the  order  made  making  it 
a  rule  of  Court  must  be  vacated.  The  appellant  will  have 
the  costs  of  this  appeal  and  of  and  incidental  to  the  order 
appealed  from. 

[Counsel  for  Graves  subsequently  elected  to  take  the 
award  at  $1,803.09  in  full  of  all  claims.  Order  made  mak- 
ing the  award  a  judgment  of  the  Court  for  $1,830.09,  with 
costs  of  motion.  Costs  of  appeal  to  be  paid  by  Graves  to 
Tcntler.] 
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HANITOBA. 

October  23rd,  1911. 

court  of  appeal. 

Ee  wood  and  city  of  WINNIPEG. 

Mufdcipdl  Corporations — By-law — BtUJding  Restriction  — 
Powers  of  City  CouncU  under  Charter — Vaiid  Exercise — 
Reasonableness  —  Discrimination  —  Interference  with 
Rights  of  Others — Public  Interest — Private  Interest, 

The  order  of  Pbendebgast,  J.,  17  W.  L,  R.  220.  was  affirmed, 
on  the  sole  ground  that  the  by-law  In  question  was  within  the  powers 
of  the  city  council  to  enact,  and  that  it  was  not  shewn  to  be  unrea- 
sonable or  discriminatory. 

Appeal  by  Wood  from  the  order  of  Prendergast,  J., 
17  W.  L.  R.  280,  dismissing  an  application  to  quash  a  by- 
law. 

The  appeal  was  heard  by  Howell,  C.J.M.,  Richards, 
Perdue,  and  Cameron,  JJ.A. 

H.  Phillipps  and  H.  W.  Whitla,  for  the  appellant. 
T.  A*.  Hunt,  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Perdue,  J.A.: — T  agree  with  the  learned  Judge  who 
heard  this  motion  that  the  by-law  in  question  should  not 
be  quashed. 

The  learned  Judge,  however,  based  his  decision  upon 
the  fact  that  the  applicant  had  stood  by  during  the  time 
when  the  building  upon  the  land  in  question  was  being 
erected,  and  did  not  take  any  step  to  quash  the  by-law 
until  after  the  expenditure  had  been  made.  The  learned 
Judge  intimates  in  his  judgment  that,  in  his  view,  the  by- 
law was  unreasonable  and  discriminatory,  in  that  it  allowed 
one  individual  to  build  to  a  line  six  feet  from  the  street, 
while  other  owners  along  the  street  were  not  permitted  to 
build  within  fifteen  feet  of  the  street. 

By-law  No.  42*83  of  the  City  of  Winnipeg,  sec,  408,  pro- 
vides that  no  building  or  other  structure  shall  be  placed 
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within  a  distance  of  fifteen  feet  from  the  street  line  of 
River  avenge,  but  excepts  from  the  prohibition  in  the  by-law 
that  portion  of  the  south  side  of  the  avenue  which  lies 
east  of  Bricker  street.  The  by-law  now  attacked,  being 
by-law  No.  5541,  adds  the  further  exception  to  sec.  408: 
"And  subject  to  the  further  exception  that  the  prohibition 
hereinbefore  contained  ^hall  not  apply  to  lots  153  and  154 
on  the  south-east  corner  of  Osborne  street  and  River 
avenue/' 

By-law  No.  4283  was  passed  under  the  authority  given 
by  sec.  703,  sub-sec.  (29),  of  the  city  charter.  This  enact- 
ment provides  that  the  city  may  pass  by-laws  not  incon- 
sistent with  the  provisions  of  any  Dominion  or  provincial 
statute,  '*  (29)  for  regulating  the  distance,  within  specified 
areas,  from  the  street  line  of  any  lot  or  property  in  front 
of  which  a  building  or  structure  shall  not  be  placed.'^  Tt 
will  be  observed  that  power  is  gi^en  to  the  city  to  regulate 
the  distance  from  the  street  line  of  any  lot  or  property  in 
front  of  which  a  building  shall  not  be  placed,  within  speci- 
fied areas.  The  provision  does  not  say  that  within  any 
specified  area  the  city  shall  made  the  restriction  exactly 
the  same  for  each  lot  within  such  specified  area.  There 
does  not  appear  to  be  anything  to  prevent  the  city  from  per- 
mitting a  building  to  be  placed  nearer  to  the  street  line  on 
some  lots  than  upon  others,  the  coimcil  deemed  it  to  be  in 
the  public  interest  so  to  provide. 

The  prohibition  permitted  by  the  enactment  is  to  apply 
to  a  specified  area  within  the  city,  but  nothing  is  said  as  to 
how  extensive  or  how  limited  that  specified  area  is  to  bo. 
By  sec.  705  of  the  city  charter,  sub-sec.  (29)  of  sec.  703 
may  be  made  applicable  to  the  whole  city  or  any  part 
thereof  only,  as  may  be  prescribed  by  by-law.  If,  then, 
we  take  by-law  No.  4283,  as  amended  by  by-law  No.  5541, 
we  find  that  the  specified  area  as  to  which  the  by-law 
applies  consists  of  the  lots  fronting  or  abutting  on  River 
avenue  between  ifain  street  and  the  west  end  of  the  avenue, 
excepting,  firstly,  the  lots  on  the  south  side,  east  of 
Bricker  street;  and,  secondly,  lots  153  and  154  at  the  south- 
east comer  of  Osborne  street.  This  is,  it  appears  to  me,  a 
specified  area,  within  the  meaning  of  the  clause  in  th«^ 
statute,  if  the  city  could,  in  the  first  place,  except  from 
the  operation  of  the  by-law  the  lots  east  of  Bricker  street,  as 
it  appears  to  me  it  was  fully  empowered  to  do,  there  is  noth- 


Digitized  by 


Google 


368  T^B  WESTERN  LAW  REPORTER.  [xoL.  19 

ing  to  prevent  it  from  further  limiting  this  area  by  except- 
ing the  two  lots  in  question,  where,  at  all  eventjg,  it  can  be 
fhewn  that  it  was  reasonable  that  such  exception  should  be 
made. 

Now,  the  evidence  shews  that  tlie  owner  of  lots  153  and 
154,  in  consideration  of  being  allowed  to  build  up  to  six 
feet  from  the  street  line  of  River  avenue,  agreed  to  convey 
and  did  convey  to  the  city  the  northerly  six  feet  of  the  two 
lots,  and  he  also  conveyed  to  the  city  a  triangular  portion 
fronting  on  the  south  side  of  River  avenue  and  the  east 
side  of  Osborne  street,  extending  fourteen  feet  on  each  street 
from  the  point  of  intersection,  in  order  to  facilitate  traffic  at 
that  comer.  Osborne  street  is  wholly  a  business  street  at  that 
point,  and  tlie  building  on  the  land  in  question  has  been  con- 
structed partly  for  business  purposes.  T^ere  is  considerable 
traffic  upon  this  portion  of  the  two  streets — ^a  traffic  which  is 
likely  to  increase  in  the  future.  It  is  of  decided  advantage 
to  the  general  public  that  River  avenue  should  be  six  feet 
wider  at  this  point,  and  that  the  corner  where  the  land  in 
question  is  situate  should  be  rounded  ofif  in  order  to  afford 
greater  facilities  for  traffic.  There  is  a  double  street  car  line 
iipon  each  of  the  streets,  and  this  further  tends  to  congest  the 
traffic  at  that  point,  and  renders  it  more  desirable  that  the 
width  of  the  street  should  be  there  increased. 

I  think  there  was  a  substantial  consideration  given  to  the 
city  for  the  privilege  allowed  the  owner  of  the  land  by  the 
by-law  the  applicant  seeks  to  quash;  and  I  think  that  it 
was  reasonable  and  in  public  interests  that  the  city  should 
give  the  concession  conferred  by  the  by-law,  in  the  circum- 
stances of  the  case.  For  these  reasons,  I  could  not  agree  with 
the  conclusion  of  the  learned  Judpe  who  heard  this  applica- 
tion in  the  first  instance,  that  the  by-law  was  bad  for  being 
unreasonable  and  discriminatory. 

I  think  the  motion  to  quash  the  by-law  should  be  refused, 
upon  the  sole  ground  that  the  by-law  was  within  the  powers 
of  the  city  council  to  enact,  and  that  it  was  not  shewn  to  be 
unreasonable  or  discriminatory.  In  that  view,  it  is  not  neces- 
sary to  deal  with  the  ground  upon  which  the  decision  ap- 
pealed from'  is  based..  I  would  express  no  opinion  as  to 
whether  the  latter  ground  is  or  is  not  a  valid  objection  to 
the  by-law. 

The  appeal  is  dismissed  with  costs. 
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HAKITOBA. 

Matiiehs,  C.J.K.B.  November  ISttf,  1911. 

TKIAL. 

FRASER  V.  CAXADTAX  PACIFIC  E.  W.  CO. 

(hose  ift  Action — Assignment  —  Railway  Construction  Con- 
iract — Assignments  of  Moneys  Payable  under  —  Assign- 
ment to  Suh'Contract»or  without  Consent — AsiHgnment  to 
Banh  —  Notice  —  Priorities  —  Novation  —  Effect  of 
Subsequent  Notice, 

G..  having  on  the  lltli  April,  1010,  entered  into  a  contract  with 
the  defendant  railway  company  for  the  construction  of  six  stations, 
on  the  24th  June,  lOlv").  assigned,  by  writing  under  seal,  to  the  de- 
fendant bank,  all  his  claim  and  demand  against  the  defendant  rail- 
way company  for  moneys  then  due  to  him  from  the  railway  company, 
of  which  assignment  the  railway  company  were  immediately  notified 
by  the  bank.  As  the  work  was  done,  progressive  estimates  were  from 
rime  to  time  issued,  and  the  proceeds  thereof  paid  to  the  bank  under 
their  assignment.  A  few  days  after  G.  entered  into  contract,  he 
made  an  oral  agreement  with  the  plaintiff,  by  which  he  turned  the 
whole  work  under  the  contract  over  to  the  plaintiff  to  execute,  and 
the  plaintiff  agreed  to  do  it  at  the  contract-price;  and  thereupon 
proceeded  with  and  completed  the  work,  and  supplied  the  materials 
and  paid  the  wages  out  of  his  own  moneys.  There  was  nothing  to 
shew  that  the  railway  company  knew  anything  about  this  arrange- 
ment or  assented  thereto,  or  that  G.  ever  directed  the  company  to  pay 
the  money  to  be  earned  to  the  plaintiff  or  that  the  company  agreed 
to  do  so.  Paragraph  4  of  the  contract  provided  that  the  contract 
should  not  be  assigned,  nor  should  the  work  or  any  part  of  it  be  sub- 
contracted, without  the  written  consent  of  the  company's  engineer 
to  such  assignment  or  sub-contract.  No  assent  from  the  engineer  or 
the  company  was  obtained  to  the  arrangement  between  the  plaintiff 
and  G.  In  an  action  against  the  railway  company  and  the  bank  to 
recover  moneys  due  under  the  contract : — 

Held,  that,  as  between  the  company  and  the  plaintiff,  the  latter 
had  no  claim.  No  case  of  acquiescence  or  implied  consent  was  made 
out ;  the  company  had  no  reason  to  suppose  that  the  plaintiff  was  not 
G.'s  deputy,  doing  the  work  as  his  manager.  So  far  as  the  company 
were  concerned,  the  moneys  were  earned  by  and  payable  to  G.  and  to 
no  one  else. 

Held,  also,  that  G.  intended  to  have  the  plaintiff  take  his  place 
under  the  contract,  in  so  far  as  it  was  possible  for  that  to  be  done 
without  the  knowleidge  or  consent  of  the  company.  The  real  arrange- 
ment was,  that  the  plaintiff  should  construct  the  stations  in  the  place 
and  stead  of  G.,  and  that  the  latter  would  turn  over  to  him  the  pro- 
gressive payments  as  and  when  they  were  received  from  the  company. 
The  moneys  were  G.*s  as  between  him  and  the  railway  company,  and 
what  took  place  between  G.  and  the  plaintiff  at  most  amounted  to  an 
equitable  assignment  of  these  moneys  to  the  plaintiff. 

Hetdf  also,  that,  when  the  bank  took  the  assignment  .from  G., 
they  had  no  notice  of  any  interest  that  the  plaintiff  had  acquired  in 
the  contract  with  the  company,  or  of  any  arrangement  that  had  been 
made  between  G.  and  the  plaintiff  with  respect  thereto;  and  the 
bank's  rights  could  not  be  affected  by  any  knowledge  of  that  relation- 
ship  which  came  to  them   later.     As   soon   as  the   bank   took   their 
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Assi^ment,  tbey  perfected  it  bj  notice  to  the  railway  compaojr,  and 
thna  gained  priority  OTer  the  plaintiff's  assignment,  of  which  no 
notice  was  erer  given* 

Semble^  tliat,  if  the  plaintiff  had  proved  a  novation,  the  moneys 
Would  have  been  his  from  the  beginning,  and  would  not  have  passed 
to  the  bank  under  their  assignment;  but  there  was  no  novation. 

Held,  also,  that  notice  to  the  bank  of  the  plaintiff's  earlier  assign- 
ment, before  the  fund  came  actually  into  the  bank's  possession, 
would  not  deprive  the  bank  of  the  priority  gained  by  first  giving 
notice  of  their  assignment;  but,  if  notice  were  material,  the  bank 
had  no  notice  of  what  the  plaintiffs  claim  to  these  moneys  actually 
was  until  after  the  commencement  of  this  action.  From  about  the 
time  the  first  estimate  was  paid,  the  bank  knew  that  the  plaintiff  was 
doing  the  work,  and  that  G.  from  time  to  time  transferred  to  him  the 
progressive  payments;  and  it  was  to  be  inferred  that  the  bank  knew 
that  these  payments  were  to  be  handed  over  to  the  plaintiff;  but 
their  knowledge  did  not  go  beyond  this. 

Held,  therefore,  that  the  action  should  be  dismissed  as  against 
both  defendants. 

Action  to  recover  moneys  under  a  contract  alleged  by  the 
plaintiff  to  have  been  assigned  to  him. 

G.  A.  Elliott  and  M.  G.  Maeneil,  for  the  plaintiff. 

W.  H.  Cnrle  and  A.  S.  Bond,  for  the  defendants  the 
Canadian  Pacific  Railway  Company. 

C.  P.  Pullerton  and  J.  P.  Foley,  for  the  defendants  the 
Imperial  Bank  of  Canada. 

Mathers,  CJ.K.B.:— On  the  11th  April,  1910,  the  late 
William  Garson  entered  into  a  contract  in  writing  with  the 
Canadian  Pacific  Railway  Company  for  the  construction  of 
BIX  stations  on  the  company^s  Outlook  branch.  On  the  24th 
June,  1910,  Garson  assigned,  by  writing  under  seal,  to  the 
Imperial  Bank  of  Canada,  all  his  claim  and  demand  against 
the  railway  company  for  moneys  then  due  or  thereafter  to 
accrue  due  to  him  from  the  railway  company,  of  which  as- 
signment the  railway  company  were  immediately  notified  by 
the  bank.  As  the  work  was  done,  progressive  estimates  were 
from  time  to  time  issued,  and  the  proceeds  thereof  paid  to 
the  bank  under  their  assignment,  leaving  a  balance  of 
$8,433.70,  which  the  company  have  paid  into  Court.  The 
total  amount  earned  in  the  construction  of  these  stations  was 
$23,283.70,  of  which  the  bank  received  $14,850.  Of  this 
sum  the  bank  paid  to  the  plaintiff  $7,020,  under  circum- 
stances which  T  shall  hereafter  relate.  The  amount  retained 
by  the  bank  is  $7,830.  For  the  recovery  of  this  latter  sumj 
together  with  the  $8,433.70  paid  into  Court,  this  action  is 
brought.  At  the  opening  of  the  trial,  the  plaintiff's  counsel 
abandoned  the  claim  against  the  railway  company:  and  the 
trial  proceeded  against  the  bank  alone. 
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By  paragraph  ^  of  his  statement  of  claim,  the  plaintiff 
alleges  the  contract  between  Garson  and  the  railway  com- 
pany for  the  construction  of  these  six  stations. 

Paragraphs  3  and  4  are  as  follows: — 

'•3.  A  short  time  after  entering  into  the  said  contract, 
and  before  any  work  was  done  thereunder,  the  said  Garson 
assigned  and  sublet  the  same,  and  the  work  to  be  done  there- 
under, to  the  plaintiff,  and  directed  the  railway  company  to 
make  payment  of  all  moneys  to  be  earned  under  the  eaid  con- 
tract, to  the  plaintiff,  to  which  arrangement  the  railway  com- 
pany assented;  and  tlie  said  Garson  retained  no  interest  in 
the  said  contract  or  the  moneys  to  be  earned  thereunder. 

^'  4.  The  plaintiff  thereupon,  with  the  full  knowledge, 
oonsent,  and  approval  of  the  railway  company,  of  the  facts 
alleged  in  the  next  preceding  paragraph  hereof,  undertook 
the  said  w6rk  and  completed  the  same,  whereby  the  said  de- 
fendants became  indebted  to  him  in  the  sum  of  $23,353. 
The  said  defendants  have  paid  on  account  of  such  indebted- 
ness the  sum  of  $14,820,  leaving;  a  balance  owing  and  un- 
paid by  them  of  $8,403/' 

Paragraph  5  alleges  that  Garson,  being  indebted  to  the 
bank  and  at  that  time  having  a  large  number  of  other  con- 
tracts with  the  riiilway  company,  gave  the  bank  the  assign- 
ment before  referred  to,  under  which  the  bank  claim  to  be 
entitled  to  the  moneys  in  question. 

Paragraphs  6,  7,  and  8  are  as  follows: — 

"  6.  The  plaintiff  charges,  as  the  fact  is,  that  the  Imperial 
Bank  of  Canada  took  the  said  document  .  .  .  with  full 
notice  and  knowledge  of  the  assignment  and  subletting  of  the 
contract  hereinbefore  referred  to,  from  the  said  Garson  to 
the  plaintiff,  and  that  the  plaintiff  was  then  erecting  the 
stations  and  performing  the  work  for  the  railway  company 
under  the  said  contract  and  assignment  and  subletting  thereof 
to  him,  and  that  all  moneys  earned  and  to  be  earned  under 
the  said  contract  were  and  would  be  earned  by  and  payable 
to  the  plaintiff,  and  not  otherwise,  and  that  the  said  Garson 
never  at  any  time  had  any  interest,  claim,  or  demand  upon 
the  railway  company  or  the  plaintiff  in  respect  of  the  moneys 
earned  and  to  be  earned  under  said  contract. 

''  7.  The  sum  of  $7,830  of  the  moneys  so  paid  by  tlfe 
railway  company,  as  hereinbefore  set  forth,  was  paid  to  the 
Imperial  Bank  of  Canada  under  the  claim  made  by  them 
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upon  said  moneys  by  virtue  of  the  said  instrument  in  tlie 
5th  paragraph  hereof  set  forth ;  but  the  plaintiff  charges,  as 
the  fact  is,  that  the  said  bank  received  the  said  moneys  with 
the  full  knowledge  that  the  same  werer  the  moneys  of  the 
plaintiff,  and  under  an  agreement  with  the  plaintiff  that  the 
Faid  bank  would  place  the  said  moneys  to  the  credit  of  tlie 
plaintiff,  and  pay  over  and  account  to  him  therefor;  but  the 
said  bank  have  neglected  and  refused  and  still  neglect  and 
refuse  to  pay  over  to  the  plaintiff  the  said  sum  of  $7,830 
or  to  account  to  him  for  the  same, 

"  8.  In  the  alternative,  the  plaintiff  says  that  on  or  about 
the  11th  April,  1910,  the  said  William  Garson  entered 
into  the  contract  with  the  railway  company  in  the  sec- 
ond paragraph  hereof  alleged;  that,  subsequently,  with  the 
full  knowledge,  acquiescence,  consent,  and  concurrence  of 
the  railway  company,  the  said  Garscn  entered  into  the  con- 
tiact  and  agreement  with  the  plaintiff,  whereby  tbe  plaintiff 
was  to  perform  all  of  the  works  contemplated  and  provided 
for  in  and  by  the  said  contract,  and  that  all  the  mcmeys  to 
be  earned  under  the  said  contract,  should  be  paid  by  the 
railway  company  to  the  plaintiff.  The  plaintiff  thereupon 
entered  upon  the  said  works  and  completed  the  same,  whereby 
the  said  railway  company  became  indebted  to  him  in  the  sum 
of  $23,353,  as  hereinbefore  set  forth,  and  the  said  defend- 
ants have  paid  to  the  plaintiff,  on  account  thereof,  only  the 
sum  of  $7,020,  leaving  a  balance  now  owing  and  unpaid  to 
him  of  the  sum  of  $16,333.'' 

By  his  prayer  the  plaintiff  claims:  (1)  the  whole  sum  of 
$16,333  from  the  railway  company;  (2)  a  declaration  that 
the  moneys  earned  under  the  said  contract  are  the  moneys 
of  the  plaintiff,  and  are  not  affected  by  the  bank's  assign- 
ment; (3)  payment  by  the  bank  to  the  plaintiff  of  the 
$7,830  retained  by  the  bank. 

The  railway  company,  by  their  defence,  admit  the  con- 
tract with  Garson  and  the  payment  to  the  bank  of  $14,850, 
and  that  the  bank  claim  the  balance  of  the  moneys  earned, 
and  put  in  issue  the  other  allegations  in  the  statement  of 
claim. 

The  bank,  by  their  defence,  admit  that  they  knew  that 
Garson  had  contracts  with  the  railway  company  in  1910,  but 
deny  that  they  had  notice  of  the  assignment  or  subletting 
of  the  contract  by  Garson  to  the  plaintiff  or  of  the  other 
facts  alleged  by  the  plaintiff. 
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I  find  that,  within  a  few  days  after  Garson  entered  into 
the  contract  with  the  railway  company  for  the  construction 
of  these  six  stations,  he  had  a  conversation  witli  the  plaintiff, 
during  which  he  told  the  pUnntiff  that  he,  Garson,  did  not 
care  to  do  this  work,  and  that  he  was  willing  to  turn  it  over 
to  the  plaintiff,  at  the  same  contract-price  that  he  was  to  re- 
ceive from  the  company.  I  find  that  the  plaintiff  agreed  to 
take  the  work  over.  I  find  that  the  plaintiff  thereupon  pro- 
ceeded with  and  completed  the  work  called  for  by  the  con- 
tract, and  that  he  supplied  the  materials  therefor  and  paid 
the  wages  out  of  his  own  moneys. 

There  is  no  evidence  whatever  that  the  railway  company 
knew  anything  about  the  plaintiff's  arrangement  with  Garson 
or  assentecf  thereto,  or  that  Garson  ever  directed  the  com- 
pany to  pay  the  moneys  to  be  earned  to  the  plaintiff,  or  that 
the  company  agreed  to  do  so,  as  alleged  in  paiagraphs  3,  4, 
and  8  of  the  statement  of  claim,  or  that  the  railway  company 
ever  became  indebted  to  or  paid  to  the  plaintiff  any  sum 
whatever. 

The  contract  between  Garson  and  the  railway  company 
was  put  in,  and  in  paragraph  4  it  expressly  provides  that  the 
contract  shall  not  be  assigned,  nor  shall  the  work  or  any 
part  of  it  be  sub-contracted,  without  the  written  consent  of 
the  engineer  to  such  assignment  or  sub-contract.  It  is  not 
pretended  that  the  assent  of  .the  engineer  or  of  the  company 
was  obtained  to  the  arrangement  between  the  plaintiff  and 
Garson.  What,  then,  was  the  position  of  the  plaintiff  with 
respect  to  this  work?  He  was  not  an  assignee  of  the  con- 
tract, and  he  was  not  a  sub-contractor.  He  could  not  be- 
come so  without  tlie  consent  of  the  company. 

Dealing  with  a  contractor's  right  to  assign,  without  the 
consent  of  the  other  party,  a  building:  contract  containing  a 
similar  prohibition  to  that  contained  in  this  contract,  the 
Supreme  Court  of  the  United  States  said,  in  Burck  v.  Tay- 
lor, 152  U.  S.  at  p.  641^:  ''Concede  all  this,  and  yet  it  re- 
mains true  that  it  was  a  stipulation  which  was  one  of  the 
terms  of  the  contract  and  binding  upon  the  contractor  and 
equally  binding  upon  all  who  dealt  with  him.  It  is  unneces- 
sary, to  hold  that  the  contractor  might  not  be  personally 
bound  upon  his  promise,  made  before  the  performance  of  the 
contract,  to  transfer  a  portion  of  his  profits  to  a  third  party. 
Whatever  liabilities  he  might  assume  by  such  a  promise,  it 
would  be  an  independent  promise  on  his  part,  and  would 
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not  let  the  promieee  into  an  interest  in  the  contract.  It 
would  give  him  no  right  to  take  part  in  the  work,  no  right 
to  receive  anything  from  the  State  (the  owner),  and  all 
that  it  would  give  him  would  be  an  independent  right  of 
action  against  the  contractor  for  failure  to  pay  that  which 
he  had  promised  to  pay,  the  contract  remaining  all  the  time 
the  property  of  the  contractor,  subject  to  disposal  by  and 
with  the  assent  of  the  State.  To  him  alone  would  the 
State  remain  under  obligations,  and  with  him  alone  would 
the  State  be  required  to  deal.  In  no  way,  by  garnishment, 
injunction,  or  otherwise,  could  the  promisee  prevent  the 
State  from  carrying  oiit  the  entire  contract  with  the  con- 
tractor, paying  him  the  full  consideration  and  receiving  from 
him  a  full  release."  That  seems  to  be  consistent  with  the 
views  entertained  by  the  Court  of  Appeal  in  England  in  In 
10  Turcon,  40  Ch.  D.  5. 

The  resulting;  conclusion  is,  that,  as  between*  the  rail- 
way company  and  the  plaintiff,  the  latter  had  no  claim  upon 
the  company.  Garson  could  not  assign  or  sub-contract  with- 
out the  company's  eissent,  which  was  not  obtained.  No  case 
of  acquiescence  or  implied  consent  was  made  out;  fo  far 
a?  the  facts  appear,  the  company  had  no  reason  to  suppose 
tliat  Fraser  was  not  Garson's  deputy,  doing  the  work  as  his 
manager.  So  far  as  the  company  were  concerned,  the  moneys 
were  earned  by  and  were  payable  to  Garson  and  to  no  one 
else. 

The  allegation  in  the  statement  of  claim  is,  that  the  con- 
tract was  "  assigned  and  sublet "  to  the  plaintiff.  There  is 
a  great  difference  between  '*  assigning ''  and  ^'  subletting " 
or  sub-contracting,  which  is  the  better  term,  and  the  one 
that  I  think  the  pleader  meant.  The  plaintiff  could  not  be 
both  assignee  and  sub-contractor.  If  Garson  had  assigned 
with  the  consent  of  the  company,  a  privity  would  have  at 
once  arisen  between  the  assignee  and  the  company.  If,  on 
the  other  hand,  he  had  sub -contracted,  no  such  privity  would 
have  aripen.  Garson  was  prohibited  by  the  terms  of  his 
contract  from  doing  either,  and  could  not  therefore  do 
either,  but  it  may  be  material  to  asrertain  which  he  at- 
tempted to  do.  I  think  it  is  fairly  clear  that  he  intended 
to  have  the  plaintiff  take  his  place  under  this  contract,  in 
80  far  as  it  was  possible  for  that  to  be  done  without  the 
knowledge  or  consent  of  tlie  railway  company.  I  think  the 
real   arrangement  was,   that  the  plaintiff  should  construct 
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tlje  stations  in  the  place  and  stead  of  Garson,  and  that  the 
latter  would  turn  over  to  him  the  progressive  payments  as 
and  when  they  were  received  from  the  company.  The  moneys 
were  Garson's  as  between  him  and  the  railway  company, 
and  what  took  place  between  Garson  and  the  plaintiff- at 
most  amounted  to  an  equitable  assignment  of  these  moneys 
to  the  plaintiff. 

The  plaintiff  has  entirely  failed  to  establish  the  allega- 
tions in  paragraphs  3,  and  4,  and  8  of  his  statement  of 
claim,  in  so  far  as  therein  alleged  that  the  plaintiff  became 
assignee  of  the  contract  and  performed  the  work  with  the 
knowledge,  consent,  or  acquiescence  of  the  railway  company, 
and  that,  as  against  the  company,  he  was  entitled  to  these 
moneys. 

The  cage  as  stated  against  the  bank  is  contained  in  para- 
jrraphs  6  and  7  of  the  statement  of  claim.  Paragraph  6  al- 
leges that  the  bank  took  their  assignment  with  notice  of  the 
arrangement  arrived  at  between  Garson  and  the  plaintiff, 
and  7  alleges  that  the  bank  received  the  moneys  with  a 
knowledge  that  they  were  the  plaintiff's,  and  under  an  agree- 
ment with  him  that  the  bank  would  place  such  moneys  to 
the  plaintiff's  credit  and  pay  over  to  and  account  to  him 
therefor;  and  that  the  bank  have  refused  to  do  so. 

I  may  say  at  once  that  the  allegations  in  paragraph  6 
have  not  been  established.  I  find  that,  when  the  bank  took 
tlieir  assignment  from  Garson,  they  had  no  notice  of  any 
interest  that  tl?e  plaintiff  had  acquired  in  any  Garson  con- 
tract with  the  railway  company,  or  of  any  arrangement  that 
Iiad  been  made  betsveen  Garson  and  the  plaintiff  with  re- 
spect thereto.  I  do  not  think  the  bank's  rights  can  be  af- 
fected by  any  knowledge  of  that  relationship  which  may 
have  come  to  them  later.  As  soon  as  the  bank  took  their 
assignment,  they  perfected  it  by  notice  to  the  railway  com- 
])any,  and  thus  gained  priority  over  the  plaintiff's  assign- 
ment, of  which  no  notice  was  ever  given.  It  is  trite  law 
that,  as  between  successive  assignees,  the  one  of  later  date, 
if  taken  without  notice  of  the  earlier  one,  obtains  priority  by 
first  giving  notice  to  the  holder  of  the  fund.  If  the  plaintiff 
had  succeeded  in*  making  the  case  that  he  set  out  to  estab- 
lish, and  had  proved  a  novation,  the  moneys  would  have  been 
his  from  the  beginning,  and  not  Garson's,  and  would  not 
have  passed  to  the  hank  under  their  assignment ;  and  in  this 
case  the  receipt  by  the  bank  of  notice  of  the  plaintiff's  claim 
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before  receiving  the  moneys  might  make  the  bank  liable  to 
the  plaintiff  for  them.  But  that  is  not  the  case  here.  The 
bank  had  a  prior  claim  to  the  fund. 

It  is  argued,  however,  that  notice  to  the  bank  of  t'ho 
plaintiff's  earlier  as^i-rnment,  before  the  fund  came  actually 
into  the  bank's  possession,  altered  the  position  of  the  claim- 
ants and  deprived  the  bank  of  the  priority  they  had  gained 
by  first  giving  notice  of  their  assignment.  '  To  my  mind, 
that  contention  is  untenable. 

But,  if  notice  were  material,  I  could  not  find  that  the 
bank  had  notice  of  what  the  plaintiff's  claim  to  these  moneys 
actually  was  until  after  the  commencement  of  this  action. 
Even  then,  what  the  pleadings  put  forward  was  a  fictitioui 
claim  of  novation  that  no    attempt  was  made  to  establish. 

Yrom  about  the  time  the  first  estimate  was  paid,  the  bank 
knew  that  the  plaintiff  was  doing  the  work,  and  that  Gar- 
Bon  from  time  to  time  transferred  to  him  the  progressive  pay- 
ments; and  I  think  it  can  be  fairly  inferred  that  the  bank 
knew  that  these  payments  were  to  he  handed  over  to  the 
plaintiff;  but  I  do  not  think  their  knowledge  went  beyond 
this. 

There  is  no  evidence  at  all  to  support  the  allegation  that 
the  bank  had  agreed  with  the  plaintiff  to  place  these  moneys 
to  his  credit  when  received,  as  alleged  in  the  7th  paragraph. 
The  plaintiff's  action  will  be  dismissed  as  against  both  de- 
fendants with  costs.  The  bank  are  entitled  to  receive  the 
moneys  paid  into  Court. 
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ALBERTA. 

Stuart,  J.  Xovember  4TTr,  1911. 

TRIAL. 

I^EX  V.  ROYAL  BANK  OF  (^\NADA. 

Comtiiutional  Law  —  Provincial  Statutes  Incorporating 
Railway  Company  and  Authorising  Issue  and  O^uaranty 
of  Bonds — Issue  and  Guaranty  of  one  ^^  Blwnlcet  Bond'^ 
— Subsequent  Statute  Requiring  Proceeds  of  Sale  ti)  he 
Paid  to  Provincial  Treasurer  —  Intra  Vires  —  Dealing 
with  Rights  beyond  Province — 'Locality  of  Proceeds  — 
Deposit  in  Bank — ^^Deht" — Banking  Legislation  —  -^5- 
signment  of  Contingent  Future  Right — '* Assigns'* — De- 
mand— Pleading — Lien   on  Money — Interest. 

A  statute  passed  by  the  legislature  of  Alberta  in  1909,  incor- 
porated three  persons  residing  out  of  the  province  as  "  The  Alberta 
and  Great  Waterways  Railway  Company,"  and  authorised  the  com- 
pany to  issue  lx)nds,  debentures,  or  other  securities  to  a  certain 
amount.  The  company,  accordincly,  issued  and  sold  a  "  blanket 
bond"  in  New  York  or  London.  The  bond  was  indorsed  by  a  trust 
company,  selected  by  the  Lieutenant-Governor  in  Council,  under  the 
provisions  of  sec.  2  of  another  Act  passed  by  the  Alberta  legislature 
in  1909,  called  *'  The  Guarantee  Act,"  to  be  the  trustee  for  the  bond- 
holders. This  Act  also  authorised  the  provincial  Government  to 
guarantee  the  railway  company's  bonds.  The  trust  company  was 
technically  resident  out  of  Alberta,  and  the  indorsement  was  made  at 
Winnipeg.  By  a  statute  passed  by  the  Alberta  legislature  in  1910r 
the  railway  company  and  their  assigns  Were  required  to  pay  over  the 
proceeds  of  the  sale  of  the  bonds  to  the  Provincial  Treasurer;  and 
this  action  was  brought  by  the  Provincial  Treasurer,  in  his  own  name 
and  in  the  name  of  His  Majesty,  against  the  railway  company,  a 
construction  company,  and  a  bank  in  which  part  of  the  money  was 
deposited,  to  recover  payment  thereof  and  interest : — 

Held,  that  the  Act  of  1910  was  not  ultra  vires. 

It  was  contended  that  the  legislature  had  no  authority  to  extend 
its  arm  beyond  the  boundaries  of  the  province,  and  to  affect  by  its 
pnactments  rights  created,  contracts  made,  and  persons  existing  be- 
yond those  limits: — 

Held,  that  the  legislative  authority  which  laid  the  foundation  for 
these  rights  and  contracts  could  take  the  foundation  away. 

Held,  also,  that,  in  view  of  the  facts  and  correspondence,  the 
Court  should  treat  the  proceeds  01  the  sale  of  the  bond  as  having 
been  within  the  province  at  the  time  the  statute  of  1910  was  passed ; 
and,  therefore,  subject  to  the  authority  of  the  legislature.  Cases 
dealing  with  the  locality  of  a  debt  and  with  the  residence  of  a  com- 
pany are  not  relevant. 

Held,  also,  that  the  Act  of  1910  was  not  banking  legislation  nor 
in  conflict  with  the  Bank  Act  The  subject-matter  of  the  legislation 
was  of  local  concern,  and  covered  by  sub-sec.  16  of  sec.  92  of  the 
B.  N.  A.  Act. 

Held,  also,  that  the  Act  of  1910  was  not  ineffective  for  the  pur- 
pose intended :  it  authorised  the  guaranteeing  and  sale  of  bonds ;  one 
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borid  was  guaranteed  and  sold;  and  sec.  7,  sub-sec  14,  of  the  Inter- 
pretation Act  covered  this. 

Held,  also,  that  "  a  debt "  msht  be  "  the  proceeds  "  of  the  sale  of 
the  bonds;  and  there  were,  therefore,  *,proceeds"  in  existence  within 
the  meaning  of  the  statute. 

Held,  also,  that  there  was  no  present  right  to  the  money  which 
the  railway  company  could  assign;  and  the  statute  was  su/iicicutly 
explicit  to  bind  as  "  assigns  "  the  construction  oompany  or  any  person 
having  merely  an  assignment  of  a  contingemt  right,  which  might  arise 
in  future. 

Held,  also,  that  there  was  a  proper  demand  for  the  money,  and 
the  statement  of  claim  was  a  sufficiently  dear  presentment  of  the 
nature  of  the  plaintiffs*  claim. 

Held,  also,  that  the  defendants  had  no  lien  or  daim  upon  the 
money,  in  view  of  the  language  of  the  statute,  that  the  money  should 
be  paid  to  the  Treasurer  **  without  any  set-off,  counterdaim,  or  other 
deduction  whatsoever." 

Held,  also,  that  the  bank  should  pay  interest  at  the  rate  of  three 
and  one-half  per  cent  from  the  date  of  the  various  deposits  and  at 
five  per  cent,  from  the  date  of  the  notice  that  interest  would  be 
claimed  at  that  rate. 

Action  brought  by  His  Majesty  and  the  Treusurer  of  the 
Province  of  Alberta  against  the  Eoyal  Bank  of  Canada,  the 
Alberta, and  Great  Waterways  Railway  Company,  and  the 
Canada  West  Construction  Company,  to  recover  a  sum  of 
money  and  interest  pursuant  to  a  statute  of  the  Province 
of  Alberta,  passed  in  1910,  and  referred  to  in  the  judgment. 

E.  P.  Davis,  K.C.,  W.  L.  Walsh,  K.C.,  and  L.  F.  Clarry, 
for  the  plaintiffs. 

B.  B.  Bennett,  K.C.,  and  H.  H.  Hyndman,  for  the  de- 
fendants the  Eoyal  Bank  of  Canada. 

J.  H.  Moss,  K.C.,  for  the  defendants  the  Alberta  and 
Great  Waterways  Railway  Company. 

Frank  Ford,  K.C.,  for  the  defendants  the  Canada  West 
Construction  Company. 

Stuart^  J. : — Since  the  trial  of  this  action,  I  have  been 
engaged  at  Criminal  Assizes  in  various  parts  of  the  prov- 
ince, without  a  day's  interruption;  and  I  have,  therefore, 
found  it  impossible  to  give  to  the  exhaustive  arguments  which 
were  presented  to  me  that  careful  consideration  which  the 
magnitude  of  the  interests  involved  in  the  case  would  rea- 
sonably demand.  I  see,  however,  no  immediate  prospect  of 
these  continuous  duties  ceasing  at  any  early  date;  and  I 
have,  therefore,  had  to  consider  whether  it  is  not  rather  in 
the  interests  of  the  public,  which  is  one  of  the  parties  to 
the  suit  in  reality,  that  some  decision  on  my  part  should  not 
be  longer  delayed,  so  that  the  further  proceedings  which  are 
certain  to  be  taken  may  be  advanced  to  a  conclusion,  than 
that  I  should  await  a  period  of  greater  leisure  for  the  pur- 
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pose  of  attempting  to  examine  minutely  the  arguments  and 
autliprities  which  are  before  me.  I  have  decided  that  it  is 
better  that  I  should  render  a  decision  with  such  hasty  con- 
sideration as  I  am  now  able  to  give  the  matter,  particularly 
in  view  of  the  fact  that  the  whole  case  is  certain  to  be  con- 
sidered by  one  or  more  appellate  Courts,  where  greater  ex- 
perience and  ability,  if  not  greater  leisure,  will  surety  be 
brought  to  bear  upon  it. 

I  do  not  propose  to  set  forth,  either  in  detail  or  at  all,  the 
facts  of  the  case.  Tliese  are  practically  undisputed  and 
well  known  to  the  parties  interested. 

In  view  of  the  circumstance  that  one  of  the  principal 
arguments  relied  upon  by  the  defendants  was  based  upon  the 
contention  that  the  Legislative  Assembly  of  the  province  had'^ 
no  authority  to  extend  its  arm  beyond  the  boundaries  of  the 
province,  and  to  affect  by  its  enactments  rights  created,  con- 
tracts made,  and  persons  existing  beyond  those  limits,*  it 
is  pertinent  to  observe,  at  the  outset,  that  the  foimdation 
for  the  state  of  affairs  out  of  which  the  action  arises  was 
laid  by  a  statute  of  the  province,  being  ch.  46  of  the  statutes 
of  1909,  which  began  by  declaring  that  two  persons  resid- 
ing in  Kansas  City,  in  the  State  of  Missouri,  and  one  per- 
son residing  in  the  province  of  Manitoba,  should  be  a  body 
corporate  and  politic  under  the  name  of  '^The  Alberta  and 
Great  Waterways  Railway  Company.'^  Whatever  view  may 
be  taken  as  to  the  nature  of  a  corporation,  whether  it  be 
that  it  is  the  aggregation  of  the  individuals  composing  it,  or 
a  tertium  quid  distinct  therefrom,  it  would  seem  clear  that, 
ir  doin^  th's.  the  legislature  did,  in  somft  real  sense,  ex- 
tend its  arm  beyond  the  boundaries  of  the  province.  Again, 
this  statute  authorised  the  company  to  issue  bonds,  debent- 
ures, or  other  securities,  to  a  certain  amount;  and  it  was, 
no  doubt,  merely  under  the  authority  of  this  clause  that  the 
company  undertook  to  do  something  in  the  city  of  New 
York  or  in  the  city  of  London,  namely,  sell  the  blanket  bond 
to  the  firm  of  J.  D.  Morgan  &  Co.  Furthermore,  the  bond 
was  indorsed  by  the  Standard  Trust  Company,  being  the 
company  selected  by  the  Lieutenant-Governor  in  Council, 
under  the  provisions  of  sec.  2'  of  the  Guarantee  Act,  i.e.,  ch. 
16  of  the  statutes  of  1909,  to  be  the  trustee  for  the  bond- 
holders; and  this  act  was  apparently  done  in  Winnipeg,  be- 
yond the  borders  of  the  province,  and  by  a  company  techni- 
cally resident  beyond  those  borders.     I  am,  therefore,  asked 
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to  decide  that,  although  three  persons  residing  outside  of 
the  province  may  be  seized  upon  by  the  legislature  and  made 
a  body  corporate,  although  this  body  corporate  may  perform, 
legally,  beyond  the  borders  of  the  province,  the  act  of  selling 
its  bonds,  although  such  act  rests  for  its  validity  entirely 
upOn  a  statute  of  the  province,  and  although  a  trust  com- 
pany existing  beyond  the  borders  of  the  province  may  be- 
come trustee  for  the  bondholders  and  may  legally  indorse 
the  bonds  beyond  the  borders  of  the  province,  solely  upon 
the  authority  of  a  statute  of  our  province;  yet,  nevertheles.*, 
if  the  provincial  legislature  subsequently  attempts,  by  an- 
other statute,  to  do  something  which  may  affect  these  pro- 
ceedings and  the  rights  of  persons  acquired  by  virtue  of  them, 
puch  an  attempt  must  be  ultra  vires  of  the  province,  and  in- 
effective, because,  so  I  am  told,  the  provincial  legislature 
cannot  extend  its  arm  beyond  our  provincial  boundaries. 

I  am  unable  to  give  effect  to  this  contention.  The  legis- 
lative authority  which  laid  the  foundation  for  all  these  pro- 
ceedings must  surely  be  able  to  take  the  foundation  away; 
and,  although  the  statute  whose  validity  is  called  in  question 
here  does  not  go  so  far  as  that,  it  is  surely  undeniable  that, 
if  that  authority  can  do  the  greater  thing,  it  can  also  do 
the  less. 

It  was  contended,  however,  that,  inasmuch  as  the  statute 
in  question  purports  to  deal  with  ^^  the  proceeds  of  the  sale 
of  the  bonds,"  and  inasmuch  as  these  proceeds  are  not  and 
never  have  been  within  the  boundaries  of  the  province,  there- 
fore the  legislature  had  no  authority  to  legislate  in  regard 
to  them.  With  regard  to  this  contention,  it  is  to  be  observed 
that  it  was  never  suggested  on  behalf  of  the  defendants  that 
these  proceeds  ever  existed  anywhere  in  any  physical,  tang- 
ible form.  The  truth,  no  doubt,  is,  that  the  whole  matter 
was  arranged  by  a  system  of  credits  and  debits  between  cer- 
tain banks  or  banking-houses  and  throu<5h  the  medium  of  a 
clearing-house.  But  the  fact  remains  that  a  certain  credit 
was  acknowledged  by  all  parties  to  exist  at  the  Edmonton 
branch  of  the  defendant  bank,  which  credit  was  evidenced 
by  a  ledger  account  and  a  pass-book.  At  various  places  in 
the  correspondence  filed,  the  defendants,  or  some  or"  one  of 
them,  speak  of  the  money  as  being  on  deposit  in  Edmonton ; 
and,  even  if  tlicre  were  nothing  more,  I  hardly  think  that, 
in  the  circumstances,  anything  to  the  contrary  should  bo- 
assumed.     But,  I  thiuk,  we  are  entitled  here  to  say  that  ir 
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was  the  evident  intention  of  the  Guarantee  Act  that  the 
money  should  be  deposited  in  a  bank  "  within  the  province^'^ 
although  these  latter  words  were  not  inserted  in  sec.  5.  The 
whole  matter  was  a  local  concern  and  inter-territorial.  In  view 
of  some  of  the  arguments  addressed  to  me,  I  hardly  think 
that  the  defendants  would  sugo^est  that  an  order  in  council 
of  the  province  of  Alberta,  naming  a  bank  to  receive  the  de- 
posit, or  a  certificate  of  an  engineer  appointed  by  the  Lieut- 
enant-Governor in  Council  as  to  the  amounts  to  be  paid  out, 
were  ever  intended  to  operate  beyond  our  provincial  bound- 
aries. That  being  so,  I  think  the  evident  intention  of  the 
legislature  was,  that  the  money  should  be  deposited  within 
the  province,  as  was  so  discreetly  insisted  upon  by  the  then 
Deputy  Attorney-General.  In  view,  therefore,  of  what  in 
fact  occurred,  and  in  view  of  the  correspondence  which  took 
place,  I  think  the  proper  course  for  the  Court  to  pursue  is 
to  treat  the  proceeds  of  the  sale  of  the  bonds  as  having  been 
within  the  province  at  the  time  the  statute  was  passed ;  and, 
therefore,  subject  to  the  authority  of  the  Legislative  As- 
Fembly. 

♦  I  do  not  forget  that  a  vast  number  of  cases  were  cited 
t<»  me  by  Mr.  Ford,  which  deal  with  the  locality  of  a  debt 
and  with  the  residence  of  companies.  But  I  am  unable  to 
discern  the  relevancy  of  these  cases.  They  refer  almost  ex- 
clusively to  the  interpretation  of  certain  revenue  statutes;  or 
to  the  que^itions  of  death,  succession,  and  probate  duties,  or 
of  income  taxes,  and  the  technical  residence  of  companies. 
Upon  these  latter  questions,  these  cases  can  all  be  traced 
hack  to  certain  rules  which  have  been  adopted  by  the  Courts, 
largely  by  way  of  judicial  legislation,  in  order  to  decide  con- 
flicting questions  of  jurisdiction  in  taxation  and  adminis- 
tration of  estates;  and  the  rules  re-t  ultimately,  T  think,  upon 
international  comity  and  the  balance  of  convenience.  I  do 
not  think  any  of  these  cases  are  applicable  here.  In  a  mat- 
tor  of  such  intimate  provincial  concern,  I  think  the  Court 
should  treat  the  money  as  being  at  the  place  where  the  part- 
ies all  along  treated  it  as  being,  where  the  legislature  quite 
evidently  intended  it  to  be,  and  where  the  proper  law  officer 
of  the  Crown  during  the  preliminary  negotiations  leading 
up  to  the  sale  of  the  bonds  insisted  it  should  be. 

I  may  observe  that  one  of  the  cases  principally  relied 
upon  ])y  Mr.  Ford,  in  support  of  the  contention  that  the 
money  cannot  be  treated    as    being    within    the    province, 
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namely,  the  case  of  Lovitt  v.  The  King,  43  S.  C.  R.  106,  has, 
according  to  a  very  recent  press  despatch,  been  reversed  in 
the  Privy  Council,  although,  of  course,  it  will  be  some  time 
before  the  exact  effect  of,  or  reasons  for,  the  decision  can 
be  known  here.  In  any  case,  even  if  the  decision  of  the 
Supreme  Court  of  Canada  had  been  upheld,  I  should  not 
consider  the  case  as  very  much  in  point. 

A  good  deal  was  attempted  to  be  made  of  the  principle 
that  the  relation  between  a  banker  and  a  depositor  is  simply 
that  of  debtor  and  creditor,  and  that  the  money  deposited 
becomes  the  money  of  the  l)ank.  This  point  is  of  importance, 
also,  in  connection  with  the  argument  that  apt  words  have 
not  been  used  in  the  statute  of  1910  to  effect  the  purpose  in- 
tended, and  I  shall  refer  to  it  again  presently;  but  it  is,  T 
think,  pertinent  at  this  point,  to  observe  that  the  Bank  Act 
itself,  by  the  very  sections  referred  to  by  the  defendants, 
does  in  fact  overlook  the  distinction  of  principle,  and 
does  not  maintain  in  its  entirety  the  idea  that  when  money 
is  deposited  in  a  bank  all  that  thereafter  exists  is  an  in- 
tangible debt  between  a  creditor  and  a  debtor.  Sub-section 
2  of  sec.  95  declares  that  in  a  certain  case  *^the  money  so 
deposited  may  be  paid  "  in  a  certain  way.  Even  the  Do- 
minion Parliament,  in  passing  the  Bank  Act,  was  not  care- 
ful to  say  that  ^Hhe  debt  created  by  the  deposit  or  by  such 
deposit  may  be  liquidated  by  the  payment  of  an  equivalent 
sum  of  money." 

It  was  also  contended  very  earnestly  by  the  defendants 
that  the  statute  of  1910  is  ultra  vires  of  the  province,  because 
it  is  essentially  banking  legislation,  and  is  also  in  direct  con- 
flict with  the  provisions  of  the  Bank  Act.  Let  us  see  what 
this  means.  A  western  province  is  anxious  (and  the  anxiety 
may  be  clearly  inferred  from  the  statute-book  of  1909)  to 
encourage  the  construction  of  railways  within  the  boundaries 
of  the  province.  Its  legislature  incorporates  by  statute  a 
company,  giving  it  power  to  construct  a  railway  within  the 
province  between  certain  points,  and  giving  it  power  also 
to  issue  bonds  to  a  certain  amount.  By  another  statute,  the 
legislature  authorises  the  Crown,  in  the  right  of  the  prov- 
ince, to  guarantee  these  bonds ;  and,  in  order  to  insure  that 
the  funds  raised  by  the  sale  of  the  bonds  will  be  applied  to 
the  purpose  for  which  it  was  intended,  and  that  the  railway 
shall  be  properly  built,  the  Act  provides  that  the  money  shall 
be  deposited  in  a  bank  to  be  paid  out  only  in  a  certain  way 
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upon  certificate  of  an  engineer  appointed  by  the  Crown.  The 
bonds  are  sold,  the  money  is  realised,  and  is  deposited  in  a 
bank,  as  provided  by  the  statute.  The  bank  receives  the 
money  with  knowledge  of  all  the  conditions  attached  to  the 
deposit  and  of  the  legislation  relating  to  it.  Subsequently, 
before  any  money  is  paid  out,  before  any  certificate  is  is- 
sued, the  legislature,  for  reasons  of  public  policy  which  ap- 
pear good  to  it,  and  with  which  the  Court  has  nothing  to  do, 
decides  to  intervene  and  prevent  the  further  prosecution  of 
the  enterprise,  and  for  that  purpose  passes  a  statute  fleclar- 
ing  that  the  money  deposited  \^ith  the  bank  shall  be  dealt 
with  in  another  way.  And  it  is  argued  that. this  is  banking 
legislation  and  is  inconsistent  with  the  Bank  Act.  In  my 
opinion,  this  contention  is  untenable.  The  numerous  cases 
cited  on  this  point  have,  as  I  view  the  matter  at  present,  as 
little  relevancy  as  those  cited  on  the  first  point.  It  would  be 
as  reasonable  to  contend  that  all  the  money  paid  into  Court 
in  the  province  and  deposited  by  Court  officers,  i.e.,  provinc  ial 
officers,  in  various  accounts,  could  not  be  dealt  with  by  pro- 
vincial legislation.  To  say  that  moneys  raised  on  the  security 
of  the  province,  and  intended  by  the  legislature  to  be  devoted, 
by  tlie  company  whose  bonds  were  secured,  to  the  construction 
of  a  railway  in  the  province,  cannot  be  diverted  by  an  Act  of 
the  legislature  to  another  purpose,  because  these  moneys  have, 
for  convenience,  been  deposited  in  a  bank,  and  because  so  to 
divert  them  is  banking  legislation  or  an  infringement  of  the 
Bank  Act,  is  to  state  something  which  appears  to  me  to  be 
utterly  unreasonable;  and  for  which  no  authority  cited  to  me 
furnishes,  as  far  as  I  can  up  to  the  present  moment  discern, 
the  slightest  foundation.  The  matter  was  clearly  of  local 
concern,  and  covered,  in  my  view,  by  sub-sec.  16  of  sec.  92 
of  the  B.  X.  A.  Act,  and  not  by  sec.  91  or  any  sub-section 
therein. 

It  was  also  contended  that  the  statute  of  1910  is  inef- 
fective for  the  purpose  intended.  It  was  argued  that  the 
bonds,  i.e  ,  a  number  of  bonds,  which  the  use  of  a  plural 
word  imports,  were  never  guaranteed  and  never  sold.  But 
it  is  a  fact  that  one  bond  was  guaranteed  and  one  bond  sold; 
and  spp.  7,  snb  sec.  14,  of  the  Int^erpretation  Act  covers  this. 

It  was  also  contended  that  there  were  no  ^'proceeds*'  of 
the  sale  of  the  bond  in  existence  within  the  meaning  of  the 
statute,  but  only  a  debt  due  by  the  Royal  Bank  to  the  deposi- 
tors.    I  have  dealt  with  this  sufficiently,  I  think,  in  a  pre- 
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vious  paragraph ;  but  I  may  add  that  even  ^'  a  debt "  may  l)e 
*'  the  proceeds  '^  of  the  sale  of  the  bonds,  and  that  what  the 
statute  sa5^8  is,  that  this  ''  debt "  shall  be  "  paid  over  to  the 
Treasurer  of  the  Province."  That  is,  I  think,  clear  enough, 
and  cannot  leave  any  reasonable  person  in  doubt  as  to  the 
meaning  and  intention  of  the  statute. 

Then  it  is  argued  that  the  word  '^  assigns ''  is  not  suflS- 
cient  to  bind  the  defendants  the  Canada  West  Construction 
Company.  There  appears  to  me  to  be  no  ground  for  this 
argument.  Even  the  railway  company  had  no  right  to  re- 
ceive any  portion  of  the  money  until  a  certificate  was  issued 
by  an  engineer,  and  no  such  certificate  was  ever  issued. 
There  was,  indeed,  no  legal  evidence  that  any  work  at  all 
had  ever  been  done,  either  by  the  railway  company  or  by  the 
construction  company.  It  is  Fomewhat  difficult  for  me, 
therefore,  to  perceive  what  right  to  the  money  there  was 
which  the  railway  company  could  assign.  There  was,  per- 
haps, a  contingent  right,  which  mi|2:ht  arise  in  future:  but,  I 
think,  the  statute  is  sufficiently  explicit  to  bind  any  person 
having  merely  an  assignment  of  such  a  purely  contingent 
right.  In  any  event,  I  think  the  principle  of  Jones  v. 
Canada  Central  R.  W.  Co ,  46  U.  C.  R.  250,  would  prevent 
the  application  of  any  such  rule  as  is  here  suggested.  That 
case  has  also  influenced  me  considerably,  T  may  say,  upon 
the  point  whicli  I  first  dealt  with  above. 

A  furtlier  contention  raised  was  in  regard  to  the  form  of 
the  action.  I  think  a  cheque  is,  in  any  case,  only  a  particu- 
lar form  of  demand.  Another  written  demand  for  the  money 
was  made,  but  it  was  intimated  that  payment  of  a  certain 
cheque  would  be  accepted  as  a  satisfaction  of  the  demand. 
Practically,  the  demand  was  refused,  and  the  statement  of 
claim  i?  a  sufficiently  clear  presentment  of  the  nature  of  the 
plaintiffs'  claim.     I  can  see  nothing  in  this  contention. 

With  respect,  further,  to  the  suggestion  tljat  the  bank  or 
the  railway  company  or  the  construction  company  has  some 
lien  or  claim  upon  this  money,  all  I  have  to  observe  is,  that 
the  statute  says  that  the  money  and  accrued  interest  shall  be 
paid  to  the  Treasurer  of  the  Province  ^'without  any  set-off, 
counterclaim,  or  other  deduction  whatsoever."  That  would 
appear  to  be  fairly  plain  language,  and  its  meaning  cannot 
be  doubted.  It  is  the  language  of  the  legislature  of  this 
province,  and  all  the  Court  has  to  do,  all  the  Court  can  do, 
IS  to  give  effect  to  it,  provided  it  is  intra  vires  of  the  legis- 
lature, wliich  it  appears  to  me  to  be. 
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With  respect  to  the  question  of  interest,  I  think  tlie  bank 
should  pay  interest  at  the  rate  of  three  and  one-half  per 
cent,  from  the  dates  of  the  various  deposits  and  at  five  per 
cent,  from  the  date  of  the  notice  that  interest  would  be 
claimed  at  that  rate.  It  is  true  that  there  was  no  agreement 
with  the  province  to  pay  interest ;  but  the  existence  of  such 
an  agreement  was  not  necessary,  in  my  opinion,  to  majce 
interest  payable  under  the  statute.  The  statute  says  that  aU 
interest  accrued  upon  the  deposit  shall  be  paid  over  along 
with  the  principal  money.  Therefore,  if  any  interest  had 
accrued  upon  the  deposit  in  favour  of  any  one,  the  statute 
•appears  to  me  to  lay  its  hand  upon  it  and  say  that  this  too 
must  be  paid  over.  There  was  an  arrangement  between  the 
bank  and  the  construction  company  that  interest  should  be 
])aid  at  the  rate  of  three  and  one-half  per  cent.  It  was 
argued  that  this  agreement  was  conditional  upon  the  bank's 
being  allowed  to  use  the  money  in  the  meantime  and  enjoying 
other  advantages  incidental  to  the  financino:  of  the  enter- 
prise. But  it  appears  by  the  letter  of  the  23rd  October, 
1909,  from  the  assistant  general  manager  of  the  Boyal  Bank 
to  the  president  of  the  construction  company,  that  the  ad- 
vances to  that  company  upon  which  five  per  cent,  was-  to  be 
charged,  and  out  of  which  presumably  the  incidental  ad- 
vantages were  to  arise,  were  to  be  repaid  by  the  1st  January, 
1912 — a  date  now  nearly  arrived.  The  bank  have  had  the 
money  in  the  meantime;  and  it  has  not  been  suggested  that 
they  have  refrained  from  using  any  part  of  it  in  their  loaning 
business.  They  have  had  the  opportunity  to  do  so,  and  have, 
I  imagine,  taken  advantage  of  the  opportunity.  Banks  fre- 
quently charge  their  customers  somewhat  more  than  five  per 
cent.  The  a^rreement  to  allow  three  and  one-half  per  cent., 
contained  in  the  letter  of  the  23rd  October,  1909,  was  not  in 
terms  conditional  upon  the  construction  company  taking  ad- 
vantage of  the  credit  offered  to  them.  It  was  optional  with 
that  company  whether  they  would  use  the  credit  or  not.  It 
is  true  that  that  letter  was  not  addressed  to  the  Government ; 
but  it  does  state  explicitly  that,  provided  the  Government 
makes  a  certain  deposit  with  the  bank,  and  provided  the  con- 
struction company  will  give  a  certain  guaranty,  then  the 
bank  will  give  certain  credits,  charge  ^\'e  per  cent,  for  ad- 
vances, and  allow  three  and  one-half  per  cent,  upon  the 
Government  deposit.  It  is  true  that  an  advance  of  only 
about  a  quarter  of  a  million  was  really  made :  but,  as  I  have 
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paid,  it  was  quite  optional  with  the  construction  company 
whether  they  should  take  further  advantage  of  the  credit 
given  or  not.  The  proviso  in  the  letter  of  the  23rd  October, 
in  regard  to  payment  out  only  as  and  •  when  earned,  was 
really,  I  think,  simply  a  protection  for  the  bank  against  sud- 
den withdrawal.  If  the  bank  had  paid  the  principal  when 
demanded,  on  the  16th  December,  1910,  there  might  have 
been  some  force  in  the  contention  that  the  real  condition  of 
the  agreement  to  pay  interest  had  been  broken.  But  tho 
money  has  not  yet  been  withdrawn.  The  bank  are  insisting 
on  the  advantage  of  retaining  the  money.  They  should,  I 
think,  pay  the  interest  agreed  upon,  on  account  of  that  ex- 
pected advantage  which  they  are  still  enjoying.  In  the  cir- 
cumstances, I  think,  therefore,  that  the  bank  are  clearly 
bound  under  the  statute  to  pay  interest  at  three  and  one-half 
per  cent.  The  demand  for  tlie  money  was  refused,  and  I 
think  this  constituted  a  wrongful  withholding  of  the  money 
within  the  meaning  of  the  other  statutes. 

There  will,  therefore,  be  judgment  for  the  plaintiffs  for 
the  sum  of  $6,042,083.26,  together  with  interest  on  $1,501,- 
250  from  the  4th  November,  1909,  to  the  16th  December, 
1910;  on  $1,507,291.62  from  the  3rd  December,  1909,  io  tlie 
16th  December,  1910;  on  $1,513,750  from  the  3rd  January, 
1910,  to  the  16th  December,  1910;  and  on  $1,519,791-64  from 
the  3rd  February,  1910,  to  the  16th  December,  1910:  all  at 
three  and  one-half  per  cent,  per  annum;  and  upon  the  total 
sum  of  $6,042,083.26  at  five  per  cent,  from  the  lf>th  Decem- 
ber, 1910,  to  this  date. 

In  accordance  with  tlie  decision  upon  the  appeal  in  the 
interlocutory  application  lierein,  there  will  be  no  costs 
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SASKATCHEWAN. 

November  18th,  1911. 

supreme  court  ex  banx\ 

INDEPENDENT  LUMBER  CO.  v.  DAVID. 

Landlord  and  Tenant  —  Reldtion  Crmted  by  Contract  of 
Sale  and  Purchase  of  Land  —  Reservation  of  Rent 
Equivalent  to  Instalments  of  Principal  and  Interest  — 
Construction  of  Contract  —  Inconsisterit  Clauses — Dis- 
tress for  Instalment  in  Arrear  —  Honest  Intention  — 
Effect  of  Instalments  Being  in  Excess  of  Fair  Ren'bal 
Value — Right  to  Distrain — Validity  of  Seizure — Onus — 
Failure  to  Shew  that  Seizure  Made  between  Sunrise  and 
Sunset — Interpleader  Issue. 

By  an  agreement  between  11.  and  D.,  H.  agreed  to  sell  and  D.  to 
buy  a  half  section  of  land,  for  $6,553,  payable  in  instalments,  with 
interest.  It  was  further  agreed:  (a)  that  until  the  completion  of 
the  purchase  D.  should  hold  the  land  as  tenant  to  H.  from  the  day 
of  the  execution  of  the  agreement,  at  a  yearly  rental  equivalent  to, 
api^icable  in  satisfaction  of,  and  payable  at  the  same  time  as,  the 
instalments  of  principal  and  interest — "  the  legal  relation  of  land- 
lord and  tenant  being  hereby  constituted  between  the  vendor  and  the 
purchaser;"  and  (b)  D.  **  hereby  attorns  and  becomes  tenant  of  and 
to  the  said  party  of  the  first  part  (H.),  at  a  yearly  tenancy  equal  to 
the  amount  of  the  yearly  payment  of  interest  due  upon  the  purchase- 
money  hereof,  provided  that  the  party  of  the  first  part  may  distrain 
for  arrears  of  purchase-money  and  interest,"  D.  entered  into  pos- 
session and  cultivated  the  land  during  1909,  but  made  default  in  the 
payment  which  fell  due  on  the  1st  September,  1909,  and  H.  dis- 
trained upon  the  crop  and  realised  $374.  D.  made  no  objection.  In 
1910,  D.  again  cultivated  the  land,  and  again  failed  to  make  the  pay- 
ment falling  due  on  the  1st  September,  1910,  and  on  the  12th  Septem- 
ber, H.  distrained  upon  the  wheat  grown  upon  the  place,  notified  D. 
that  he  had  done  so,  and  posted  notices  in  the  granaries  in  which 
the  wheat  was  stored.  The  Sheriff,  on  the  27th  September,  seized  the 
same  wheat,  under  the  plaintiffs'  execution.  H.  claiming  the  wheat 
the  Sheriff  made  an  interpleader  application,  and  a  District  Court 
Judge  summarily  determined  the  issue  in  favour  of  H.  as  against  the 
plaintiffs,  and  ordered  the  Sheriff  to  withdraw.  Upon  appeal  from 
that  order : — 

Held,  that  there  was  no  difference  in  principle  between  the  crea- 
tion of  the  relationship  of  landlord  and  tenant  under  an  attornment 
clause  in  a  mortgage  and  under  an  agreement  for  the  sale  of  land ; 
and,  therefore,  the  principles  stated  in  the  mortgage  cases  applied  to 
this  case. 

Held,  also,  that  in  clause  (a)  of  the  agreement  the  parties  had 
given  a  clear  and  unequivocal  expression  of  their  intention ;  and  in 
clause  (b),  whatever  may  have  been  the  intention,  they  had  not  used 
language  which  literally  expressed  anything  inconsistent  with  clause 
<a)  ;  and,  therefore,  it  was  not  to  be  presumed  that  the  parties  in- 
tended clause  (b)  to  be  inconsistent  with  clause  (a),  nor  would  the 
Court  be  justified  in  importing  into  clause  (b)  a  meaning  incon- 
sistent with   (a),  which  clause  should  stand  as  the  expression  of  the 


Digiti 


zed  by  Google 


388  '^HE  WKt^TERN  LAW  REPORTER.  [yoL.  19 

intention  of  the  parties;  and,  if  the  clauses  were  inconsistent,  and 
there  was  no  other  means  of  determining  the  real  intention,  the  rule 
that  the  first  should  be  accepted  and  the  second  rejected  would  be 
applieable. 

Heldf  also,  that  the  rent  reserved  by  clause  (a)  was  not  so 
excessive  as  to  warrant  the  conclusion  that  the  parties  never  really 
intended  it  to  be  paid  as  rent:  the  parties,  when  they  executed  the 
document,  had  a  real,  honest  intention  of  creating  the  relationship  of 
landlord  and  tenant,  and  it  was  not  their  intention,  under  the  iruise 
of  that  relationship,  to  effect  some  other  purpose. 

lieview  of  the  authorities. 

Held,  therefore,  that  II.  was  entitled  to  distrain  for  the  rent  in 
arrear. 

But  held,  following  Mah  Po  V.  McCarthy,  10  W.  L.  R.  670,  2 
Sask.  L.  R.  119,  that  the  onus  was  on  H.  to  shew  that  he  had  made 
a  valid  seizure;  and,  as  there  was  no  evidence  that  the  seizure  was 
made  between  sunrise  and  sunset,  an  issue  was  directed  to  be  tried. 

Held,  also,  that  the  validity  of  the  seizure  was  not  affected  by  the 
want  of  an  appraisement,  and  that  the  seizure  had  not  been  aban- 
doned. 

Ai)])eal  by  the  plaintiffs  (execution  creditors)  from  an 
order  of  the  Judge  of  the  District  Court  of  Moosomin,  upon 
the  summary  hearing  of  an  interpleader  matter,  in  favour 
of  the  claimant,  and  ordering  the  Sheriff  to  withdraw  from 
jjossession. 

The  appeal  Mas  heard  by  Wetmork,  C.J.,  Johnstone, 
].AMONT,  and  Brown,  J  J. 

J.  A.  Allan,  for  the  plaintiffs. 
1).  ^Mundell..  for  the  claimant. 

l^\MONT,  J.:— On  the  24th  March,  1910,  the  plaintiffs, 
having  recovered  judgment  against  the  defendants,  issued 
an  execution  directing  the  Sheriff  to  levy  of  the  goods  of 
the  defendant  David  the  sum  of  $410.25,  together  with  his 
own  costs  and  fees.  On  the  27th  September,'  1910,  the 
Sheriff,  by  his  bailiff,  caused  a  seizure  to  be  made  of  a 
(piantity-  of  wheat  then  on  the  defendant  David's  farm. 
At  the  time  of  the  seizure,  the  bailiff  was  informed  by  the 
defendant  that  the  said  wheat  had,  on  the  12th  September 
])reviously,  been  seized  and  taken  into  possession  by  one 
G.  H.  Hurllmrt,  the  claimant  herein.  A  few  days  later, 
ITurlburt's  solicitors  notified  the  Sheriff  that  Ilurlburt 
claimed  the  wheat.  The  plaintiffs  disputed  his  claim,  and 
the  Sheriff  took  out  an  interpleader  summons  in  the  District 
Court,  calling  upon  the  plaintiffs  and  Ilurlburt  to  appear 
and  state  the  nature  and  particulars  of  their  respective 
claims  to  the  goods  seized  by  the  Sheriff  and  to  maintain  or 
relinquish  the  same.  The  api)lication  was  made  before 
tlie  Judge  of  the  District  Court  for  the  Judicial  District  of 
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Moospmin,  who  disposed  of  the  matter  in  a  summary  way; 
and,  holding  that  the  claim  of  Hurlburt  should  prevail, 
ordered  the  Sheriff  to  withdraw  from  possession.  From 
that  order  the  plaintiffs  now  appeal  to  this  Court. 

The  facts  of  the  case  are  as  follows: — 

By  an  agreement  under  seal  dated  the  Ist  Xovciiiher, 
1908,  and  made  between  G.  H.  Hurlburt  and  the  deioudant 
David,  Hurlburt  agreed  to  sell  and  David  agreed  to  buy 
the  east  half  of  section  19  in  township  17  in  range  9  west 
of  the  second  meridian,  for  $6,55;^,  payable  as  follows:  $1 
on  the  execution  and  delivery  of  the  contract;  $2,640  on  or 
before  the  1st  September,  1909;  $1,310.20  on  or  before  the 
1st  September,  1910;  $1,000  on  or  before  the  1st  September, 
1911;  $1,000  on  or  before  the  1st  September,  1012;  and 
$102.80  on  or  before  the  Ist  September,  1913;  with  inter- 
est at  the  rate  of  8  per  cent.,  payable  on  the  Ist  day  of 
November  in  each  year  on  so  much  of  the  purchase-money  • 
as  from  time  to  time  remained  unpaid.  The  contract  con- 
tained the  following  clauses,  which,  for  the  purpose  of  more 
readily  referring  to  them,  I  have  designated  with  letter-? 
of  the  alphabet: — 

"  (a)  And  it  is  further  agreed  l)Ctween  the  parties 
hereto  that  until  the  completion  of  the  purchase  the  pur- 
chaser shall  hold  the  said  premises  as  tenant  to  the  vendor 
from  the  day  of  the  execution  hereof,  at  a  yearly  rental 
equivalent  to,  applicable  in  satisfaction  of,  and  payable  at 
the  same  time  as,  the  instalments  of  principal  and  interest 
upon  the  principal  hereinbefore  provided  to  be  paid;  the 
legal  relation  of  landlord  and  tenant  being  hereby  con- 
.  stituted  between  the  vendor  and  the  purchaser. 

"  (1))  And  the  said  party  of  the  second  part  hereby  at- 
torns and  becomes  tenant  of  and  to  the  said  party  of  the 
first  part,  at  a  yearly  tenancy  equal  to  the  amount  of  the 
yearly  paymerit  of  interest  due  upon  the  purchase-money 
hereof,  provided  that  the  party  of  the  first  part  may  dis- 
train for  arrears  of  purchase-money  and  interest.'' 

The  defendant  entered  into  possession  and  cultivated 
the  land  during  the  year  1909,  but  made  default  in  the  pay- 
ment which  fell  due  on  the  Ist  September  of  that  year,  and 
Hurlburt  distrained  upon  the  crop  and  realised  $374.  The 
defendant  made  no  objection  to  the  distress.  In  1910,  the 
defendant  again  cultivated  the  land,  and  again  he  failed  to 
meet  his  payment  falling  due  on  the  1st  September  of  that 
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year,  and  on  the  12th  September,  Huflburt,  through  his 
bailiff,  Pocock,  distrained  upon  the  wheat  grown  upon  the 
l)lace,  which  amounted  to  2,596^^  bushels.  Pocock  notified 
David  that  he  had  seized  the  grain,  and  he  also  posted  on 
the  granaries  in  which  the  wheat  was  stored  notices  that 
"  he  had  seized  all  the  crop  grown  on  the  east  half  19-17-9 
wgst  of  the  2nd,  and  anybody  touching  same  will  do  so  at 
their  peril. '*  Pocock  then  went  away,  and  on  the  27th 
September,  1910,  the  Sheriff's  bailiff  arrived  and  seized  the 
same  wheat,  under  the  plaintiffs'  execution.  The  Sheriff 
did  not  leave  any  one  in  possession  of  the  grain  seized,  and 
during  the  montlis  of  September  and  October,  1910,  the  de- 
fendant David  delivered  at  the  elevator  at  Wolseley  to  the 
order  of  the  said  Hurlburt  all  the  said  wheat  seized,  and 
said  wheat,  when  sold,  realised  $1,958.67.  On  the  17th 
October,  the  Slieriff  took  out  an  interpleader  summons 
returnable  on  tlie  28th  October,  on  which  the  order  now 
appealed  from  was  made. 

Counsel  for  the  execution  creditors  admitted  that,  if  the 
agreement  above  referred  to  had  the  effect  of  creating  a 
bona  fide  tenancy  betwen  the  claimant  and  David,  and  if 
the  claimant  made  a  proper  distraint  thereunder,  then  the 
execution  creditors  had  no  claim  to  the  wheat.  But  he 
contended  that  the  agreement  itself  and  the  affidavits  filed 
furnished  evidence  which  shewed  that  the  parties  to  it  had 
never  intended  that  the  relation  of  landlord  and  tenant 
should  in  reality  be  constituted  between  them.    He  argued : — 

(1)  That  in  the  agreement  there  were  two  clauses  which 
purported  to  create  the  relationship  of  landlord  and  tenant, 
and  that  these  clauses  were  inconsistent  with  each  other, 
in  that  the  first  (or  clause  (a))  created  a  tenancy  of  the 
land  until  the  completion  of  the  purchase,  at  a  rental 
ocjuivalent  to  the  instalments  of  purchase-money  and  inter- 
est; while  the  second  (or  clause' (b))  created  a  yearly  ten- 
ancy, at  a  rental  equivalent  to  the  interest  alone. 

(2)  That,  if  the  agreement  be  construed  to  mean  that 
the  rent  reserved  is  the  instalments  of  purchase-money  and 
interest,  it  is  so  grossly  in  excess  of  the  fair  rental  value 
of  the  land  as,  under  the  authorities,  to  lead  to  the  conclu- 
sion that  the  parties  never  could  have  contemplated  that 
it  should  have  been  paid  as  rent. 

So  far  as  I  am  aware,  no  case  has  come  before  either 
our  own  Courts  or  the  Courts  in  England  in  which  the 
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question  arose  under  a  contract  for  the  sale  of  land.  It 
has  heen  raij'cd  in  a  number  of  cases  under  the  attornment 
clauses  in  mortgages.  So  far  as  I  can  see,  there  is  no  dif- 
ference in  principle  between  the  creation  of  the  relation- 
ship of  landlord  and  tenant  under  an  attornment  clause  in 
a  mortgage  and  under  an  agreement  for  the  sale  of  land; 
and,  in  ray  opinion,  therefore,  the  principles  stated  in  the 
mortgage  cases  apply  here. 

As  to  the  first  of  the  above  contentions.  The  language 
of  clause  (a),  taken  by  itself,  is  a  clear  intimation  that  the 
relationship  of  landlord  and  tenant  should  be  constituted, 
-and  that  David  should  hold  the  land  at  a  rental  equal  to 
the  instalments  of  principal  and  interest  set  out  in  the 
agreement,  to  be  paid  each  year.  Is  clause  (b)  inconsistent 
with  this?  Clause  (b)  is  evidently  intended  to  make  pro- 
vision for  three  things:  (1)  the  establishment  of  the  rela- 
tion of  landlord  and  tenant;  (2)  the  duration  of  the  ten- 
nncy  and  the  amount  of  rent  reserved;  and  (3)  a  right  of 
distraint.  To  secure  (1),  the  parties  declare  that  the  party 
of  the  second  part  shall  attorn  and  become  tenant  to  the 
party  of  the  first  part.  To  secure  (2"),  they  say  the  attorn- 
ment shall  be  ^*  at  a  yearly  tenancy  equal  to  the  amount  of 
the  yearly  payment  of  interest  due  upon  the  purchase- 
money;"  and  to  secure  (3),  they  provide  that  the  party  of 
the  first  part  may  distrain  for  arrears  of  purchase-money 
and  interest.  (1)  and  (3)  are  in  no  way  inconsistent  with 
clause  (a).  Does  (2)  provide  for  a  different  tenancy  and  a 
different  rental  than  clause  (a)?  Whatever  may  have  been 
in  the  minds  of  the  parties  with  reference  to  the  tenancy 
and  rent  reserved  by  this  clause,  it  is  evident  that  they  have 
failed  to  give  it  adequate  expression.  The  phrase,  "  at  a 
yearly  tenancy  equal  to  the  amount  of  the  yearly  payment 
of  interest,'^  taken  literally,  means  nothing.  A  tenancy  is 
ih^  estate  of  the  tenant  in  the  land,  and  cannot  be  equal 
to  the  annual  interest.  It  was,  however,  urged  that  we 
should  interpret  this  as  though  it  read,  *^at  a  yearly  ten- 
ancy at  a  rent  reserved  equal  to,''  etc.,  or  "  at  a  yearlv 
rent  equal  to/*  etc.,  and,  having  so  interpreted  it,  should 
hold  that  it  was  inconsistent  with  clause  (a).  The  function 
of  the  Court  is  to  ascertain  what  the  parties  meant  by  th<> 
words  they  have  used,  to  declare  the  meaning  of  what  was 
written  in  the  instrument,  not  what  was  intended  to  have 
been  written,  to  give  effect  to  the  intention  as  expressed, 
the  expressed  meaning  being  for  the  purposes  of  interpreta- 
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tion  equivalent  to  tlie  intention :  Halsbury's  Laws  of  England, 
vol.  10,  at  p.  434.  There  is  no  doubt  that  where,  in  an  in- 
strument, language  is  used  which  is  ambiguous  or  contra- 
dictory, but  the  instrument,  read  as  a  whole,  affords  prooT 
of  the  real  intention  of  the  parties,  such  interpretation 
will  be  given  to  it  as  will  carry  out  the  real  intention;  anvl 
where  the  language,  construed  literally,  would  lead  to  an 
absurdity,  the  Court  will  not  adhere  to  the  literal  construc- 
tion, if  the  language  will  permit  of  another  construction 
consistent  with  the  rest  of  the  instrument.  But,  unless 
forced  to  do  so  by  the  language  used,  the  Court  will  not 
place  a  meaning  on  one  clause  which  makes  that  clause 
inconsistent  with  a  previous  one.  In  clause  (a)  the  parties 
have  given  a  clear  and  unequivocal  expression  of  their  in- 
tention. In  clause  (b),  whatever  may  have  been  their  in- 
tention, they  have  not  used  language  which  literally  ex- 
presses anything  inconsistent  with  clause  (a).  I  am,  thert^- 
fore,  of  opinion  that  we  cannot  presume  that  the  partie- 
intended  clause  (b)  to  be  inconsistent  with  clause  (a),  nor 
would  we  be  justified  in  importing  into  clause  (b)  a  mean- 
ing inconsistent  with  clause  (a),  which  clause  will  stand  as 
the  expression  of  the  intention  of  the  parties.  If  the  clauses 
were  inconsistent,  and  there  were  no  other  means  of  deter- 
mining the  real  intention  of  the  parties,  the  old  rule  that 
the  first  shall  be  accepted  and  the  latter  rejected  woul^l 
seem  to  me  to  be  applicable.  See  Norton  on  Deeds,  p.  80. 
We  have  now  to  consider  the  other  contention,  that  tlv* 
rent  reserved  by  clause  (a)  was  so  excessive  as  to  warranr 
the  conclusion  that  the  parties  never  really  intended  it  t<» 
be  paid  as  rent.  The  rent  reserved  was  $6,553,  spread  over 
five  years;  that  is,  $1,310.60  per  year,  or  with  interest. 
$1,537.21.  The  fair  rental  value  of  the  land  was  $1)00  per 
year.  On  this  point  many  authorities  were  cited,  includ- 
ing the  following:  Ex  p.  Williams,  7  Ch.  D.  138:  Ex  p. 
Jackson,  14  Ch.  D.  725;  Ex  p.  Voisey,  21  Ch.  D.  456;  and 
Hobbs  V.  Ontario  Loan  and  Debenture  Co.,  18  S.  C.  R.  48;^. 
These  cases  establish  beyond  question  that  a  clause  in  a 
contract  creating  the  relation  of  landlord  and  tenant  be- 
tween the  parties  thereto,  if  bona  fide,  is  a  perfectly  valid 
clause,  and  one  to  which  effect  will  be  given  by  the  Courts. 
The  whole  question  is,  did  the  parties,  when  they  executed 
the  document,  have  a  real,  honest  intention  of  creating  the 
relationship  of  landlord  and  tenant,  or  \vas  it  their  inten- 
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tion,  under  the  guise  of  that  relationship,  to  effect  some 
other  purpose? 

The  principles  applicable  to  the  determination  of  these 
(|ue6tions  were  laid  down  in  Ex  p.  Voisey  by  Lord  Justice 
Brett  as  follows :  "  That  raises  the  question  whether  the 
contract  was  a  bona  fide  one.  Now,  in  what  sense  can  it 
he  said  that  it  is  not  bona  fide?  Whatever  may  be  its 
terms,  and  however  excessive  the  rent,  it  is  not  a  fraud  as 
l>etween  the  parties,  because  nothing  was  concealed  by  the 
one  from  the  other,  and  both  agreed  to  the  terms.  There- 
fore, it  could  not  be  a  fraud  as  between  the  parties.  It  was 
not  intended  to  defraud  any  known  individual.  It  cannot, 
therefore,  in  the  ordinary  sense  of  the  term,  be  a  fraud  at 
all.  The  only  way  in  which  it  can  cease  to  be  a  bona  fide 
contract  is,  if  it  was  not  intended  to  be  acted  upon  by  the 
parties  at  all,  and  was  only  a  device  to  evade  the  bank- 
ruptcy laws.  That  would  not  be  what  is  ordinarily  called 
a  fraud,  but  it  would  be  what  is  called  a  fraud  ijpon  the 
bankruptcy  laws,  that  is,  an  attempt  to  evade  the  bank- 
ruptcy laws  in  case  of  a  bankruptcy.  Now  that  attempted 
evasion,  that  want  of  bona  fides  with  regard  to  the  bank- 
ruptcy laws,  must  exist,  if  at  all,  at  the  moment  when  the 
contract  is  made.  Therefore,  what  we  have  to  consider  is 
this  (and  this  is  the  real  meaning  of  Ex  p.  Williams) — at 
the  time  when  the  contract  was  made,  was  it  made  for  the 
purpose  of  its  being  acted  upon  between  the  parties,  whe- 
ther there  should  be  a  bankruptcy  or  not,  or,  although  in 
terms  it  appears  to  be  made  between  the  parties  with  the 
intention  that  it  should  be  acted  upon  whether  there  is  a 
bankruptcy  or  not,  were  their  minds  really  then  fixed  upon 
this,  that  it  was  to  be  acted  upon  only  if  there  should  be  a 
bankruptcy?  In  other  words,  they  must  have  had  bank- 
ruptcy in  their  contemplation  at  the  time  of  making  the 
contract,  they  must  have  contemplated  evading  or  attempt- 
ing to  evade  the  fair  distribution  of  the  mortgagor's  prop- 
erty  in  case  of  his  bankruptcy.  That  seems  to  me  to  be  the 
true  proposition,  and  the  true  principle  of  law  which  is  laid 
down  in  Ex  p.  Williams."  At  p.  461  he  says:  '*I  take  it 
that  the  question  is,  whether  there  was  a  real,  honest  stipu- 
lation between  the  parties,  intended  to  be  acted  upon 
whether  there  should  be  a  bankruptcy  or  not,  or  whether 
it  was  a  stipulation  which  they  intended  to  be  acted  upon, 
only  for  the  purpose  of  defeating  the  bankruptcy  law." 
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Therefore,  what  we  have  to  determine  is  the  bona  fides 
of  the  parties  at  the  time  they  entered  into  the  agreement. 
One  of  the  factors  to  be  taken  into  consideration — and  it  is 
an  important  one — is  the  fact  that  the  rent  reserved  ex- 
ceeds the  fair  rental  value  of  the  land.  An  extract  from 
the  judgment  of  Mr.  Justice  Strong  in  the  Hobbs  case  was 
cited  to  us  in  support  of  the  contention  that,  where  it  ap^ 
peaared  that  the  rent  reserved  was  in  excess  of  the  fair  annual 
rental  of  the  land,  it  was  conclusive  that  the  parties  did  not 
intend  it  to  be  a  real  rental.  That  the  rent  may  be  so 
excessive  as  to  outweigh  all  other  evidences  tending  to 
establish  bona  fides,  I  admit;  it  was  so  in  the  Hobbs  case, 
where  the  fair  rental  value  of  the  land  was  $750,  while  the 
rent  reserved  was  $20,000  spread  over  five  years,  which, 
with  interest  added,  amounted  to  over  $26,000.  It  was  so 
in  Ex  p.  Williams,  where  the  rent  reserved  was  seven  times 
the  annual  value  of  the  land;  and  also  in  Ex  p.  Jackson, 
where  it.  was  fifty-seven  times  as  great.  In  all  these  cases, 
the  Courts  held  the  rent  to  be  so  grossly  excessive  as  to 
be  conclusive  that  it  was  not  really  intended  to  be  paid 
as  rent.  But  I  do  not  find  it  laid  down  in  any  of  these 
cases  that  any  excess,  however  slight,  is  conclusive.  It  is 
only  one  factor  to  be  considered  in  determining  the  bona 
fides  of  the  parties.  There  may  be  many  others.  It  is  a 
question  of  fact,  depending  on  the  circumstances  of  each 
particular  case. 

In  the  present  case  it  seems  to  me  material  to  consider 
who  the  parties  were  and  the  circumstances  under  which 
1;hey  contracted.  Hurlburt  was  selling  a  half  section  of 
land  to  David.  David  evidently  had  no  money  to  make  a 
cash  payment;  as  the  agreement  shews,  only  $1  was  paid 
down.  He  had  to  do  as  a  great  many  others  in  this  pro- 
vince have  had  to  do  when  they  purchased  land,  that  is, 
make  the  payments  out  of  the  produce  of  the  land  itself. 
S(elling  the  land  under  these  circumstances,  it  was  most 
material  to  Hurlburt  that  he  should  have  some  lien  on  the 
crops  grown  for  the  payment  of  the  instalments  as  they  fell 
due;  otherwise,  if  David  disposed  of  the  crop  without  pay- 
ing the  instalments,  Hurlburt  would  have  nothing  but  a 
right  of  action  to  compensate  him  for  the  use  of  his  land. 
It  was,  therefore,  of  the  utmost  importance  to  the  vendor 
to  have  his  purchaser  become  a  tenant  of  the  land.  By  so 
doing,  the  vendor  could  obtain — and  it  is  the  only  way  by 
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which  it  was  possible  to  obtain — ^the  security  given  by  a 
landlord's  right  of  distraint;  and  the  cases  all  agree  that, 
if  the  relationship  of  landlord  and  tenant  is  really  entered 
into,  the  vendor  is  entitled  to  that  security.  Another  matter 
which  seems  to  me  not  unimportant  to  consider  is  the  con- 
duct of  the  parties  since  the  agreement  was  executed  in 
reference  to  the  relationship  alleged  to  have  been  created. 
Have  their  actions  been  consistent  with  a  bona  fide  inten- 
tion to  create  a  real  tenancy? 

In  the  Hobbs  case,  Mr.  Justice  Gwynne,  at  p.  530,  said: 
*'  That  the  relation  of  landlord  and  tenant  was  not  agreed 
upon,  or  intended  to  be  created,  may  well  be  inferred,  not 
only  from  the  fact  that  the  mortgagees  did  not  execute  the 
mortgage,  but  also  from  this  further  fact,  that  the  mort- 
^%igoe8  never  assumed  to  exercise  a  landlord's  right  of  dis- 
tress for  the  instalment  which  fell  due  on  the  1st  June, 
1886,  and  remained  in  arrears  for  more  than  twelve  months, 
nor  for  the  instalment  which  fell  due  on  the  1st  December, 
1886,  and  remained  in  arrear  for  more  than  six  months, 
nor,  although  the  mortgagor's  chattels  on  the  mortgaged 
promises  were  seized  in  the  month  of  March,  1887,  under 
executions  issued  at  the  suit  of  some  of  his  creditors,  do 
they  appear  to  have  asserted  any  claim  as  landlords  until 
the  present  claim  was  made.'' 

In  the  case  at  bar  the  evidence  shews  that  David  took 
pos?ession  of  the  land  and  cultivated  it  in  1909.  He  failed 
to  ])ay  the  rent  reserved  under  the  agreement,  and  Hurl- 
hurt  distrained.  At  this  time,  so  far  as  the  evidence  goes, 
David  had  no  creditors,  yet  the  landlord  exercises  his  right 
of  distraint,  and  that  without  protest  from  the  tenant. 
Again,  in  1910,  David  cultivated  the  land.  He  failed  to 
moot  the  payment  due  on  the  1st  September,  and  on  the 
12ih  September  Hurlburt  again  distrained.  In  his  affi- 
davit he  swears  that  at  the  time  he  distrained  he  did  not 
know  of  the  execution  of  the  plaintiffs  herein.  Hurlburt's 
actions  are,  to  my  mind,  those  of  a  man  pursuing,  for  his 
own  protection,  a  course  which  is  consistent  with  an  honest 
belief  that  the  relationship  of  landlord  and  tenant  had 
been  created.  There  is  no  suggestion  that  the  parties  in- 
tended that  the  clause  was  to  be  acted  upon  only  in  case 
David's  creditors  should  attempt  to  realise  upon  his  goods. 
Tlie  conduct  of  the  parties  precluded  that  inference.  We 
have,  therefore,  the  following  facts  tending  to  establish 
bona  fides : — 
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(1)  Tlie  express  and  unequivocal  declaration  of  the  par- 
ties in  their  agreement  that  the  relationship  of  hmdlord 
and  tenant  was  to  be  constituted. 

(2)  The  probability  that  such  was  their  read  intention, 
arising  from  the  fact  that  it  was  of  the  utmost  importance 
to  the  vendor  that  it  should  be  established. 

(3)  The  conduct  of  the  parties  since,  which  is  wholly 
consistent  with  an  intention  to  create  that  relationship. 

As  against  this,  we  have  the  fact  that  the  rent  reserved 
was  the  instalments  of  the  purchase-money,  which  amounted 
to  $6,553  in  five  years,  or  $1,310.20,  or  with  interest 
$1,537.21  per  year,  while  the  fair  rental  value  of  the  land 
was  $900.  The  rent  reserved  being  in  excess  of  a  fair  rental 
value,  the  question  is,  is  it  so  grossly  excessive  that  it  alone, 
in  the  face  of  other  evidence  to  the  contrary,  is  sufficient  to 
justify  this  Court  in  inferring  that  the  parties  did  not  have 
a  real  bona  fide  intention  of  establishing  the  relationship  they 
explicitly  stated  they  did  intend  to  establish  ? 

In  Ex  p.  Voisey,  Jessel,  M.E.,  found  the  fair  rental  value 
of  the  property  in  question  to  be  about  £900;  the  monthly 
payments  reserved  were  £71  17  6d.,  or  with  interest,  a  little 
over  £87  per  month,  which  amounted  to  £1,044  per  year,  and 
to  this  had  to  be  added  the  fines  paid  by  the  mortgagor.  The 
Master  of  the  Rolls  said,  at  p.  455 :  "  In  this  case,  although 
there  may  be  some  considerable  fines  to  be  paid  in  respect 
of  the  first  month,  the  total  annual  sum  would  not  be  very 
much  increased,  and  it  does  not  appear  to  me  that  for  this 
purpose  it  is  worth  considering  whether  the  total  rent  for 
the  first  year  would  be  £100  or  £200  above  the  fair  rental 
value.  Substantially,  it  was  a  rent  which  a  tenant  might 
honestly  agree  to  ])ay,  and  which  a  mortgagee  might  honestly 
expect  to  receive."  And  Brett,  L. J.,  at  p.  461,  said :  ^'  Now, 
in  the  present  ease,  considering  who  were  the  parties  to  the 
transaction  (a  matter  which  we  ought  to  consider),  that  one 
of  them  was  a  building  society,  and  knowing  that  buildin^r 
societies  are  apt  to  impose  harsh  terms,  and  that  tliey  mean 
to  act  upon  them  and  do  act  upon  them,  and  considering 
that  the  amount  of  the  rent  reserved,  although,  if  you  please, 
it  is  large,  is  certainly  not  absurdly  large,  I  can  see  nothing 
which  ought  to  lead  the  Court  to  infer  (there  is  certainly 
nothing  which  does  in  fact  lead  my  mind  to  infer)  that  the 
parties  did  not  mean  that  the  stipulation '  should  be  acted 
upon,  whether  there  was  a  bankruptcy  or  not,  or  that  they 
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intended  it  to  be  all  a  sham  and  to  he  acted  upon  only  in  ca-o 
of  bankruptcy/'  And  Cotton,  J.,  in  Ex  p.  Jackson,  at  p.  739, 
said :  *^  If  the  attornment  clause  is  one  which  really  creates 
this  relation  of  landlord  and  tenant,  the  Court  will  not  be 
nice  in  considering  whether  the  rent  is  too  great  for  the  mort- 
gaged property/' 

Here  the  rent  reserved  is  high.  But,  in  the  face  of  all 
the  other  evidence  tending  to  establish  bona  fides,  and  after 
giving  the  matter  the  best  consideration  I  can,  I  cannot  bring 
ray  mind  to  the  conclusion  that  it  is  so  absurdly  high  as  to 
outweigh  all  other  considerations  and  establish  conclusively 
that  the  parties  did  not  honestly  intend  to  establish  the 
relationship  of  landlord  and  tenant.  The  rent  was  not  any 
more  than  David  might,  under  the  circumstances,  agree  to 
pay.  The  wheat  grown  on  the  place  in  1910  alone  amounted 
to  considerably  more  than  the  instalments  reserved.  He 
desired  to  buy  the  farm,  and  he  knew  that,  even  if  he  agreed 
to  pay  as  rent  a  sum  in  excess  of  what  an  ordinary  tenant 
ivould  pay,  he  would  in  the  end  not  lose  anything  thereby,  as 
all  rent  over  and  above  the  interest  would  be  credited  to  him 
on  account  of  purchase-money;  and,  knowing  that,  he  might 
the  more  readily  agree  to  pay  a  high  rent.  If  he  had  agreed 
to  pay  more  than  the  land  might  be  expected  to  produce,  I 
ran  readily  understand  that  it  could  never  have  been  con- 
templated that  such  amount  should  be  paid  as  i;|nt,  because 
rent  is  sometliing  'issuing  out  of  the  land.  But,  if  the  deter- 
mining question  is,  whether  or  not,  when  the  agreement  was 
executed,  the  vendor  had  a  real,  honest  intention  of  securing 
to  himself  the  advantages  of  the  relation  of  landlord  and 
tenant,  and  whether  or  not  the  purchaser  acceded  thereto,  T 
cannot,  on  the  material  before  me  in  this  case,  say  they  did 
not. 

I  am,  therefore,  of  opinion  that  Hurlburt  was  entitled  to 
distrain  for  the  rent  in  arrears.     Did  he  distrain  ? 

Three  affidavits  set  out  that  on  the  12th  September  he 
made  a  seizure  of  the  wheat.  It  was  argued  before  us  that 
in  order  to  make  a  valid  seizure  for  rent  the  landlord  must 
make  it  between  sunrise  and  sunset,  and  also  that  before  the 
Bale  be  efiFected  the  wheat  should  have  been  appraised;  and, 
as  there  was  no  evidence  that  either  of  these  things  had  been 
done,  the  landlord  had  no  title  to  the  wheat.  As  to  the  ap- 
praisement, it  is  only  an  irregularity  after  seizure,  and  does 
not  aflfect  the  validity  of  the  seizure,  and  such  irregularity 
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may  be  waived  by  the  tenant;  although,  if  it  was  shewn  that 
the  landlord  sold  the  goods  seized  for  less  than  their  value, 
he  might  be  liable  in  an  action  by  a  person  prejudiced 
thereby.  But.  here  the  only  question  is  as  to  the  validity 
of  the  seizure.  If  he  made  a  valid  seizure,  he  has  priority 
over  the  execution  creditors;  for  I  am  of  opinion  that,  under 
the  circumstances,  there  is  no  evidence  upon  which  it 
could  be  found  that  he  had  abandoned  it.  To  constitute  a 
valid  seizure  by  the  landlord,  it  must  be  made  within  the 
time  in  which  the  law  allows  him  to  make  it,  that  is,  be- 
tween sunrise  and  sunset:  Bell  on  Landlord  and  Tenant, 
p.  266.  It  is,  therefore,  just  as  important  that  the  land- 
lord furnish  evidence  that  he  seized  within  the  time  in 
which  he  could  legally  do  so  as  evidence  that  he  made  a 
seizure  at  all.  The  onus  is  on  the  landlord:  Mah  Po  v. 
McCarthy,  10  W.  L.  R.  670,  2  Sask.  L.  E.  119. 

There  being  no  evidence  as  to  the  time  of  day  when  the 
seizure  was  made,  I  think  an  issue  should  be  directed.  I 
regret  to  have  to  come  to  this  conclusion,  because  I  am 
satisfied  that,  if  the  validity  of  the  seizure  on  this  ground 
had  been  questioned  in  the  Court  below,  the  learned  Judge 
in  Chambers  would  have  received  further  evidence  on  the 
point  or  else  have  directed  an  issue.  There  is  no  evidence 
that  it  was  questioned  before  him  or  that  an  issue  was 
asked  for.  Under  our  Bules,  where  the  directing  of  an 
issue  was  fti  the  discretion  of  the  Judge,  if  an  issue  is  de- 
sired by  any  of  the  parties,  it  shoidd  be  expressly  asked  for. 

The  appeal  comes  before  us  from  the  decision  of  the 
Judge  below,  without  any  reasons  being  given  for  the  con- 
clusion at  which  he  arrived.  This  is  to  bo  regretted,  par- 
ticularly in  an  important  case  like  this,  as  it  leaves  the 
appellate  Court  without  any  information  as  to  the  questions 
raised  before  him.  Had  it  appeared  that  the  execution 
creditors  accepted  or  did  not  question  the  validity  of  the 
seizure  before  the  learned  District  Court  Jud^ge,  it  might 
be  that  he  would  not  be  heard  to  question  it  here.  As,  how- 
ever, we  are  left  in  the  dark  as  to  whether  he  did  or  did 
not  question  it,  and  the  material  not  shewing  on  its  face 
that  it  was  made  within  the  proper  time,  I  am  of  opinion 
that  an  issue  should  be  directed,  in  which  the  question  to  be 
decided  will  be,  whether  or  not  the  wheat  seized  by  the 
SheriflP's  bailiff  on  the  2'7th  September  is  the  property  of 
the  claimant  as  against  the  execution  creditors.  In  this 
issue,  the  claimant  will  be  plaintiff  and  the  execution  credi- 
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tors  defendants.  The  costs  of  the  appeal  should  be"  re- 
served, with  leave  to  either  party  to  apply  to  the  Court  in 
reference  thereto,  as  he  or  they  may  be  advised,  after  the 
final  disposition  of  this  issue. 

Wetmore,  C.J.: — ^I  concur  in  the  judgment  of  my 
brother  Lamont.  I  wish,  however,  to  add  a  word  or  two. 
A  very  great  amount  of  difficulty  has  arisen  on  the  con- 
sideration of  this  appeal  by  reason  of  the  learned  Judge  of 
the  District  Court  not  having  stated  his  reasons  for  judg- 
ment. Consequently,  I  am  not  satisfied  in  many  respects 
as  to  what  questions  were  raised  before  him;  and  the  ques- 
tion as  to  whether  the  point  was  specifically  brought  under 
his  notice  that  there  was  no  evidence  that  the  distress  on 
behalf  of  Hurlburt  was  made  between  sunrise  and  sunset  is 
one  with  respect  to  which  I  am  not  satisfied.  An  affidavit 
read  on  Hurlburt's  behalf  in  effect  stated,  in  general  terms^ 
that  a  seizure  by  distress  was  made.  That,  in  my  opinion, 
would  have  been  quite  sufficient  to  warrant  an  issue  being 
directed,  if  the  point  had  been  specifically  raised.  If  not 
specifically  raised,  I  am  of  opinion  that  this  Court  would 
not,  in  view  of  its  character,  allow  it  to  be  raised  here, 
because,  if  it  had  been  raised  before  the  Judge  below,  he 
might,  and  I  think  naturally  would,  have  allowed  further 
evidence  to  be  given  with  respect  to  it;  or,  if  he  did  not, 
he  ought,  in  the  reasonable  exercise  of  his  discretion,  to 
have  ordered  an  issue  and  not  have  proceeded  to  try  the 
case  summarily;  and,  therefore,  in  view  of  this  and  also 
of  what  my  brother  Lamont  has  stated  on  the  subject,  I 
think  substantial  justice  is  done  by  the  order  directing  an 
issue. 

Brown,  J.: — I  concur  in  the  judgment  of  my  brother 
Lamont,  and  simply  wish  to  add  that,  were  it  not  for  what 
was  laid  down  in  the  case  of  Mah  Po.  v.  McCarthy,  referred 
to  in  that  judgment — a  decision  which,  of  course,  is  bind- 
ing on  me — I  would  have  thought  that  the  claimant  here 
had  made  out  a  prima  facie  case,  and  that  it  was  unneces- 
sary to  send  it  back,  directing  an  issue.  The  affidavit- 
material  filed  on  behalf  of  the  claimant  shews  that  he  was 
the  landlord,  that  there  was  rent  due  at  the  time  of  seizure, 
and  that  a  seizure  was  made.  It  is  true  that  there  are 
many  wrongful  acts  which  might  have  been  committed  in 
connection  with  the  distre«p — as  to  the  time  when  made, 
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the  place  where  made,  and  the  manner  of  entry — any  one 
of  which  would  make  the  seizure  illegal.  But  it  surely  is 
asking  a  great  deal  of  the  landlord  to  require  him  to  prove 
that  he  has  not  been  guilty  of  any  of  these  many  acts  of 
commission  or  omission  that  would  render  the  seizure  illegal. 
A  seizure  may  be  attacked  for  illegality;  but  I  should  have 
thought  that  it  was  upon  the  party  attacking  it  to  set  out 
the  illegality  and  prove  it.  In  this  case,  there  was  every 
facility  for  the  execution  creditors  proviiag  illegality,  did 
they  imagine  that  any  existed.  They  could  have  filed  affi- 
davit-material in  reply  to  that  filed  by  the  claimant;  they 
could  have  cross-examined  the  claimant  and  the  others 
whose  affidavits  were  filed  on  the  claimant's  behalf  on  their 
respective  affidavits;  or  they  could  have  asked  for  an  issue. 
They  did  not  take  any  of  these  courses;  and,  as  I  have 
already  stated,  it  would  seem  to  me  that  the  claimant  had 
done  all  that  was  necessary,  that  he  had  made  out  a  prima 
facie  case.  It  is  true  that  he  did  not  prove  that  the 
seizure  was  made  between  sunrise  and  sunset;  but  I  venture 
to  state  that  it  never  occurred  to  him  that  such  was  neces- 
sary. He  may  find,  after  the  trial  of  the  issue,  that  he 
has  forgotten  to  prove  that  he  did  or  did  not  do  something 
else,  and  fail  in  consequence.  I  have  endeavoured  to  find 
grounds  for  distinguishing  this  case  from  that  of  Mah  Po  v. 
McCarthy;  but,  after  careful  consideration,  I  find  myself 
unable  to  do  so.  I  agree,  therefore,  that  the  case  should 
be  sent  back,  and  an  issue  directed. 

Johnstone,  J.,  also  concurred. 

Order  accordingly. 


SASKATCHEWAN. 

November  18th,  1911. 

SUPREME  court  EN  BANC. 

COVENTRY  V.  ANNABLE. 

Tjand  Titles  Act — Voluntary  Tranfer  of  Land — Registration 
of,  in  Fraud  of  Prior  Transferee  from  Beneficial  Owner 
— Knowledge  or  Notice — Impeaching  Certificate  of  Title 
— Necessity  for  Shewing  Fraud — Reversal  of  Finding  of 
Trial  Judge— Sees.  136  and  162  of  Act 

The  defendant  W.  was  the  beneficial   owner  of  the  south-west 
quarter  of  a  section  of  land,  under  the  will  of  his  father ;  and.  on  the 
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26th  April,  1902,  he  executed  a  transfer  thereof  to  the  plaiutiiT,  who 
went  into  possession.  On  the  20th  July,  1903,  the  executrix  of  the 
will  of  the  defendant  W/s  father  executed  a  transfer  of  the  same 
land  to  the  defendant  A.  At  this  time,  the  estate  of  the  testator 
was  solvent,  and  all  debts  were  paid.  The  land  was  not  then  under 
the  I^nd  Titles  Act,  but  was  brought  under  it  in  March,  1904,  when 
a  certificate  of  title  was  issued  to  the  executrix.  Both  transfers  were 
left  in  the  office  of  a  solid tor^^  who  acted  for  all  parties.  Tho 
executrix  died  in  1908.  In  1909,  the  defendant  A.  discovered  the 
transfer  to  him  in  the  solicitor's  office,  and  caused  it  to  be  registered, 
and  obtained  the  issue  of  a  certificate  of  title  in  his  favour.  The 
plain tiflf  alleged  that  the  transfer  to  A.  was  made  by  inadvertence 
or  mistake,  and  without  consideration,  and  was  never  intended  as 
a  conveyance  to  A.,  of  which  A.  had  full  notice ;  and,  in  the  alterna- 
tive, that  it  was  made  to  A.  by  the  executrix  in  fraud  of  the  plaintiff, 
and  that  A.  took  it  with  full  knowledge  that  the  executrix  was  a 
trustee  for  him  of  the  land  conveyed.  The  trial  Judge  found  that  A. 
was  not  guilty  of  fraud,  but  that  the  transfer  to  him  was  without 
consideration;  and  that,  therefore,  he  held  the  land  upon  the  same 
trusts  as  the  executrix;  and  he  adjudged  that  A.  should  transfer  the 
land  to  the  plaintiff,  and,  in  default,  that  there  should  be  a  vesting 
order : — 

Heldf  upon  appeal  (Johnstone,  J.,  dissenting),  that  the  judg- 
ment should  be  varied  by  striking  out  the  part  directing  a  transfer 
to  or  a  vesting  order  in  favour  of  the  plaintiff,  and  substituting  an 
adjudication  that  the  transfer  from  the  executrix  to  A.  and  the 
certificate  of  title  issued  to  A.  should  be  cancelled.   ' 

Per  Wetmore,  C.J.,  and  Lamont,  J.,  that  the  trial  Judge  was 
justified  in  finding  that  the  transfer  to  A.  was  voluntary ;  but  that 
bis  finding  that  there  was  no  fraud  on  the  part  of  A.  was  not  sustain- 
able and  should  be  reversed.  The  Court  was  at  liberty  to  find  fraud 
in  obtaining  the  transfer  from  the  executrix  and  registering  it  with 
notice  of  the  plaintiflTs  interest.  Under  sec.  136  of  the  Act.  fraud 
is  an  element  necessary  to  be  found  in  each  transaction  before  an 
action  will  lie  for  the  recovery  of  land  transferred  under  the  Act. 
When  A.  dealt  with  the  executrix,  the  land  was  not  under  the  Act, 
and  he  did  not  come  within  the  protection  of  sec.  162. 

Review  of  the  authorities  upon  the  position  of  an  appellate 
Court  in  regard  to  the  findings  of  fact  of  the  trial  tribunal. 

Per  B'rown,  J.,  that  the  transfer  to  A.  was  made  by  mistake; 
but  he  took  it  and  registered  it,  knowing  that  he  had  no  right  to  it, 
and  in  fraud  of  the  plaintiff. 

Per  Johnstone,  J.,  that  there  was  evidence  to  support  both 
findings  of  the  trial  Judge,  that  the  transfer  to  A.  was  voluntary  and 
that  he  was  not  guilty  of  fraud — and  these  findings  should  not  be 
interfered  with;  and,  in  the  absence  of  fraud,  A.'s  certificate  of  title 
could  not  be  impeached :  sec.  136  of  the  Act. 

Assets  Co.  V.  Mere  Roihi,  [1905]  A.  C.  174,  followed. 

Appeal  by  the  defendant  Annable  from  the  judgment  o£ 
Nevvlands,  J.,  at  the  trial,  in  favour  of  the  plaintiff,  in  an 
action  for  a  declaration  that  the  defendant  held  certain 
land  as  trustee  for  the  plaintiff. 

The  appeal  was  heard  by  Wetmore,  C.J.,  Johnstone, 
IxAMONT,  and  Brown,  JJ. 

G.  E.  Taylor  and  J.  E.  Chisholm,  for  the  appellant. 
W.  B.  Willoughby,  for  the  plaintiff. 

Wetmore,  C.J.: — This  action  was  brought  to  obtain  a 
declaration  tliat  the  plaintiff  is  the  beneficial  owner  of  the 
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south-west  quarter  of  section  36,  townsliip  15,  range  24, 
west  of  the  second  meridian,  in  this  province,  and  that  the 
defendant  AnnaUe  is  a  bare  trustee  for  him,  and  for  an 
order  directing  the  defendant  Annablc  to  convey  such  land 
to  the  plaintiff.  The  title  of  Annable  to  the  land  was  ac- 
quired by  transfer  from  one  Kitty  Ann  White,  hereinafter 
mentioned,  and  the  plaintiff  alleges  that  such  transfer  was 
made  by  inadvertence  or  mistake,  and  was  made  without 
value,  and  was  never  intended  to  convey  the  lands  in  ques- 
tion, and,  in  the  alternative,  that  such  transfer  was  in  fraud 
of  the  plaintiff,  and  that  Annable  took  it  in  full  knowledge 
that  Kitty  Ann  White  was  a  trustee  of  the  lands  for  the 
plaintiff. 

William  J.  White  was  also  made  a  party  to  the  action, 
but  the  relief  claimed  against  him  is  not  material  to  this 
appeal.  As  a  matter  of  fact,  no  right  of  relief  on  the  part 
of  the  plaintiff  was  established  as  against  him,  and  he  may 
be  considered  as  having  dropped  out  of  the  suit. 

The  action  came  on  to  be  tried  at  Moose  Jaw,  before  my 
brother  Newlands,  who  found  that  the  transfer  from  Kitty 
Ann  White  to  the  defendant  Annable  was  a  voluntary  trans- 
fer, and  that  he  held  the  land  in  question  upon  the  same 
trusts  as  did  his  transferor. 

The  facts  of  this  case,  in  so  far  as  the  acquiring  the 
title  to  the  property  by  Annable  is  concerned,  are  of  the 
most  extraordinary  character.  The  land  in  question  wa? 
homesteaded  by  one  Charles  B.  White,  who  died  about  the 
7th  March,  1891,  having  first  made  his  will,  dated  the  23rd 
February  of  that  year,  whereby  he  appointed  his  wife,  tho 
said  Kitty  Ann  White,  sole  executrix  thereof,  and  whereby 
he  devised  to  his  son  William  J.  White  the  land  in  question 
and  also  *^  pre-emption  north-west  quarter  of  the  aforesaid 
section.^'  Probate  of  this  will  was  granted  to  Kitty  Ann, 
on  or  about  the  19th  May,  1891,  by  the  Surrogate  Court 
of  the  County  of  Grey,  in  the  province  of  Ontario,  within 
which  jurisdiction  the  testator  resided  at  the  time  of  his 
death,  and  ancillary  probate .  thereof  was  granted,  by  being 
sealed  with  the  seal  of  the  Supreme  Court  of  the  North- 
West  Territories,  on  the  Blst  January,  1903.  William 
J.  White,  after  the  death  of  his  father,  completed  the 
homestead  duties  in  respect  to  the  land  in  question,  and 
a  certificate  of  recommendation  for  a  patent  to  issue  to 
him,  both  in  respect  to  such  land  and  also  in  respect  to 
the  north-west  quarter  of  the  same  section,  was  issued  to 
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him  on  the  17th  June,  1893:  On  the  4th  August,  1894, 
William  J.  White  mortgaged  the  land  in  question  to  Hitch- 
cock and  McCulloch  to  secure  $238.95,  and  on  the  26th 
April,  1902,  he,  for  valuable  consideration,  transferred  the 
land  in  question  to  the  plaintiff,  who  almost  immediately 
thereafter  entered  into  possession  and  has  remained  in  pos- 
session, actually  -  or  constructively,  ever  since,  cultivating 
and  working  the  land  for  a  portion  of  that  time;  and  he 
also  paid  off  the  mortgage  to  Hitchcock  and  McCuUocli. 
The  patent  for  the  land  never  issued  to  William  J.  White, 
but  a  patent  dated  the  11th  May,  1903,  was  issued  to  Kitty 
Ann  White,  ad  personal  representative  of  Charles  B.  White, 
and  was  registered  in  the  land  titles  ofiBce  on  the  31st  March, 
1904.  I  presume,  in  the  absence  of  evidence  to  the  con- 
trary, that  this  last-mentioned  document  did  not  reach  the 
land  titles  ofiBce  until  the  Slst  March,  1904.  The  practice 
was  to  send  it  direct  from  the  Dominion  Land  office  at 
Ottawa  to  the  land  titles  office.  On  the  20th  July,  1903, 
Kitty  Ann  White  executed  a  transfer  of  the  land  in  ques- 
tion to  Annable.  The  estate  of  Charles  B.  White  was 
solvent;  there  were  no  debts  against  it:  that  fact  is  alleged 
in  the  statement  of  claim,  and  not  denied.  Mr.  Grayson 
also  proved  the  solvency  of  the  estate.  I  think  also  that, 
in  view  of  the  fact  that  Kitty  Ann  White  is  dead,  the  rea- 
sonable assumption  would  be  that  after  the  lapse  of  many 
years  since  the  death  of  Charles  B.  White  and  the^ original 
probate  of  his  will,  and  the  date  of  the  last-mentioned 
transfer,  the  debts  of  the  estate  were  paid.  T^ow  comes 
an  extraordinary  part  of  the  transactions  in  connec- 
tion with  this  case.  The  transfer  from  Kitty  Ann  White 
to  Annable  was  drawn  in  the  office  of  Mr.  Grayson,  solici- 
tor, at  Moose  Jaw,  who  was  solicitor  for  the  plaintiff  Cov- 
entry, and  to  whom  Coventry  was  looking  to  perfect  hii? 
title  to  the  land  in  question.  The  evidence  does  not  estab- 
lish that  Mr.  Grayson  himself  drew  the  instrument  of  the 
20th  July;  but,  unexplained,  it  does  establish  that  he  was 
aware  of  it,  because  he  had  marked  in  his  own  writing,  op- 
posite to  where  Kitty  Ann  White's  name  was  signed, 
'*  Sign  here,*'  indicating,  as  I  take  it,  where  the  transferor 
was  to  sign.  Now,  Mr.  Grayson  must  have  known  the  con- 
tents of  the  document,  or  he  must,  with  what  I  must  char- 
acterise' as  inexcusable  negligence,  have  marked  this  in- 
strument in  this  way  without  examining  it.  Anyway,  ho 
was  a  witness  at  the  trial,  and  ho  was  utterlv  unable  to 
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nceoiint  for  it.  I  may  just  dispose  of  his  testimony  now. 
It  affords  no  assiptance  in  deciding  any  of  the  qnestions 
arising  in  this  case.  His  mind  seems  to  be  a  perfect  blank 
in  respect  to  them.  The  transfer  in  question  seems  never 
to  have  been  taken  out  of  Mr.  Grayson's  office  until  it  was 
taken  away  ])y  the  defendant  Annable,  as  hereinafter  stated. 
Jt  must,  immediately  after  its  execution,  have  been  put  in 
tlie  safe  in  that  office.  Annable  having  acquired  transfers 
both  from  Kitty  Ann  White  and  William  J.  White  of  the 
iiortb-west  quarter  of  section  36-15-24,  and  having  agreed 
to  sell  tlie  same  to  one  Wilson,  a  Mr.  Emmerson,  a  student 
in  Mr.  Grayson's  oflSce,  was  putting  through  the  title  for 
Wilson  as  to  that  quarter  section,  and  went  to  Annable  to 
;ret  the  title  papers  in  respect  thereto.  Annable  informed 
liim  that  they  were  in  ^fr.  Grayson's  office,  and  he  went  with 
Emmerson  to  tliat  office,  where  they  found  in  the  safe  the 
])apers  in  connection  with  this  north-west  quarter  section, 
and  in  the  same  bundle  tliey  found  the  transfer  from  Kitty 
Ann  White  to  Annable  of  the  20th  July,  1903;  and  that  is 
the  first  time  that  Annable  had  seen  it  or  inquired  for  it 
or  done  any  act  with  respect  to  it  at  any  rate  since  its  exe- 
cution, and  there  is  no  evidence  that  he  saw  it  then.  He 
took  it  away  and  procured  it  to  be  registered  in  the  land 
titles  office,  and  a  certificate  of  title  was  issued  to  him.  At 
the  time  that  this  transfer  was  taken  away,  Mr.  Grayson 
was  absent  from  Moose  Jaw.  I  must  say  that,  in  my 
o])inion,  Emmerson,  being  only  a  student,  under  the  cir- 
cumstances took  too  much  upon  himself,  in  the  absence  of 
Mr.  Grayson,  in.  allow^ing  Annable  to.  take,  that  transfer 
away.  The  consideration  stated  in  this  transfer  is  only  $1. 
There  was  evidence  given  to  the  effect  that  sometimes  this 
amount  was  inserted  in  the  transfer  as  the  consideration, 
when,  as  a  matter  of  fact,  there  was  a  valuable  considera 
tion:  sometimes  the  true  consideration  was  put  in.  That, 
to  my  mind,  does  not  at  all  affect  the  prima  facie  presump- 
tion raised  by  what  is  set  forth  in  the  deed.  That  pre- 
sumption is  not  conclusive  in  any  case,  but  the  true  con- 
sideration may  be  established  if  there  was  any  other  than 
that  expressed  in  the  deed.  It  merely  throws  on  the 
party  wishing  to  establish  that  the  true  consideration  was 
other  than  that  stated  in  the  deed,  the  onus  of  proving  it. 
T,  therefore,  agree  with  the  learned  trial  Judge  in  holding 
that  the  onus  was  cast  upon  Annable  to  prove  that  the 
true  consideration  for  this  deed  was  other  than  expressed 
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therein;  or,  in  other  words,  that  the  transfer  was  made  for 
valuahlc  consideration.  Certainly,  $1  could  not  be  called 
valuable  consideration  for  the  land  in  question.  Annablo 
swore  that  William  J.  White  asked  him  to  buy  it,  and  that 
he  made  an  agreement  with  liim,  in  the  presence  of  his 
mother,  to  do  so.  This  agreement,  if  any,  must  have  been 
a  verbal  one.  He  does  not  remember  what  the  considera- 
tion^was:  all  he  remembers  is  that  he  paid  all  that  lie 
agreed  to  pay  to  Mrs.  White.  According  to  him,  such  pay- 
ments were  made  at  different  times  and  in  different  amounts. 
He  does  not  remember  when  any  of  such  payments  were 
made  or  the  amount  of  any  of  them  or  when  or  where  they 
were  made.  He  took  no  receipts  for  such  payments;  and 
in  this  connection  I  again  call  attention  to  the  fact  that  ho 
left  the  deed  to  him  from  Mrs.  White  in  Mr.  Grayson'« 
office,  without  making  any  inquiry  with  respect  to  it  or 
seeking  to  get  a  certificate  of  title.  William  J.  White 
swore  most  positively  that  he  never  at  any  time  arranged 
with  Annable  to  sell  him  the  south-west  quarter  in  ques- 
tion. There  was  some  evidence  given  })y  which  it  was  at- 
tempted to  prove  that  William  J.  executed  a  transfer  of  this 
land  to  Annable,  but  it  fell  short  of  establishing  that  fact. 
Annable  himself,  on  cross-examination,  would  not  swear 
that  there  was  such  a  transfer;  and  William  J.  White 
swears  most  positively  that  he  never  executed  such  a  trans- 
fer.   I  have  no  hesitation  in  finding  that  he  never  did. 

Under  all  the  circumstances,  I  am  of  opinion  that  the 
trial  Judge  was  justified  in  finding  that  the  transfer  in 
question  was  a  voluntary  conveyance.  One  consideration, 
however,  has  caused  me  to  hesitate  in  coming  to  this  con- 
clusion, and  that  is,  that,  if  such  transfer  was  voluntary,  then 
Kitty  Ann  White,  in  fraud  of  William  J.  White  and  of 
Coventry,  executed  it  in  pure  wantonness,  without  any  bene- 
fit or  advantage  to  her  whatever.  However,  I  think,  in  view 
of  what  was  laid  down  in  Colonial  Securitiefi  Trust  Co.,  v. 
Massey,  fl8%l  1  Q.  B.  38,  Coghlan  v.  Cumberland,  [189^] 
1  Ch.  704,  and  The  Gairloch,  2  Ir.  L.  R.  1  (referred  to  by 
me  more  at  length  hereafter  on  another  point),  that  that 
finding  ou^ht  not  to  be  interfered  with  by  this  Court.  Having 
found  as  stated,  the  learned  Judge  held  that  Annable,  not 
being  a  purchaser  for  value,  was  in  no  better  position  than 
Kitty  Ann  Wliite,  and  that  he  held  the  land  in  trust  for  the 
plaintiff.     He  came  to  this  conclusion  under  the  authority  of 
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C'homley  v.  Firebrace,  5  Vict.  L.  R.  57,  and  Crow  v.  Camp- 
bell, 10  Vict.  L.  R.  186. 

In  Fish  V.  Bryce,  2  Sask.  L.  R.  at  p.  118,  Johnstone,  J., 
laid  down  the  following:  ^^ There  is  no  distinction  between  a 
proprietor  who  has  got  on  the  register  by  fraud  and  one  who 
has  got  there  under  a  voluntary  transfer  as  against  the  right- 
ful owner.  In  either  case  the  registered  owner  may  be 
declared  a  trustee  for  the  riq^htful  owner.'^  That  case  was 
decided  under  sec.  130  of  the  Territories  Real  Property  Act, 
R.  S.  G.  1886  ch.  51,  which  is  as  follows:  '^'Nothing  con- 
tained in  this  Act  shall  take  away  or  aflfect  the  jurisdiction 
of  any  competent  Court  on  the  ground  of  actual  fraud,  or 
over  contracts  for  the  sale  or  other  disposition  of  land,  or 
over  equitable  interests  therein.'^  If  that  section  or  one 
similar  to  it  had  been  on  the  statute-book  when  the  transfer 
in  question  was  made,  I  do  not  think  I  would  have  much 
ilifSculty  in  agreeing  with  the  conclusion  which  the  trial 
Judge  reached  herein.  But  at  the  time  that  that  transfer 
U'as  executed,  the  Lranji  Titles  Act,  1894,  was  in  force,  and 
the  corresponding  section  to  sec.  130  of  the  Territories  Real 
Property  Act  was  very  materially  different.  The  words  *^or 
over  equitable  interests  therein  "  had  been  eliminated,  and 
the  words  "  for  which  a  certificate  of  title  has  been  granted  " 
Bubstituted  (see  sec.  130  of  the  Land  Titles  Act) ;  and  that 
section  was  carried  forward  and  forms  sec.  4  of  the  Land 
Titles  Act,  1906  (Saskatchewan). 

In  Turner  v.  Clark,  2  Sask.  L.  R.  at  p.  204,  I  held  that, 
if  there  was  collusion  or  fraud,  or  the  conveyance  to  the 
transferee  was  without  consideration,  the  Court  had  juris- 
diction to  deal  with  the  matter  notwithstanding  the  fact  that 
a  certificate  of  title  had  issued  to  such  transferee,  and  I  held 
this  under  the  Saskatchewan  Act.  In  view  of  the  decision  of 
the  Judicial  Committee  of  the  Pri\7  Council  in  Assets  Co. 
v.  Mere  Roihi,  [1905]  A.  C.  176,  I  am  by  no  means  sure  that 
what  I  so  laid  down  stands  on  as  solid  grounds  as  to  what 
is  above  stated  to  have  been  laid  down  by  my  brother  John- 
Ftone  in  Fish  v.  Bryce.  I  express  no  opinion  as  to  what  ef- 
fect this  judgment  of  the  Judicial  Committee  may  have  had 
in  this  case  from  the  standpoint  only  that  no  consideration 
was  given  for  the  transfer,  as  I  have  put  my  julgment  on 
another  ground.  The  trial  Judge  found  that  there  was  no 
fraud  on  the  part  of  Annable.  If  it  is  open  to  me  to  do  so, 
j^itting  on  this  appeal,  I  must  say,  with  very  great  deference 
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to  the  learned  Judge,  that  I  am  unable  to  agree  with  him  in 
that  respect.  Then  is  it  open  to  me  to  find  the  contrary  to 
Fuch  finding? 

In  Colonial  Securities  and  Trust  Co.  v.  Massey,  [1896] 
1  Q.  B.  at  p.  39,  Lord  Esher  laid  down  the  following :  "  The 
Court  of  Appeal  in  Cha:^cery  acted  upon  this  rule,  that  they 
would  not  allow  an  appeal  unless  they  were  satisfied  that  the 
Judge  was  wrong.  If  tiiey  were  in  doubt  at  the  end  of  the 
argument  whether  the  Judge  was  right  or  wrong,  since  the 
burden  of  proof  was  on  the  appellant,  and  he  had  not  sat- 
isfied them  that  the  Judge  was  wrong,  they  dismissed  the 
appeal.  That  is  the  rule  of  conduct  which  we  ought  now 
to  apply  in  this  Court.  The  Judge  in  the  Court  below  may 
have  heard  witnesses;  and  if  so  the  Court  of  Appeal  would 
be  more  unwilling  to  set  aside  his  judgment,  especially  if 
there  was  a  conflict  of  evidence,  than  in  a  case  tried  on  writ- 
ten evidence  where  the  witnesses  were  not  before  the  Judge, 
because  of  the  opportunity  afforded  of  judging  how  far  the 
witnesses  were  worthy  of  credit  .  .  .  but  still  this  Court 
would  not  reverse  the  judgment  and  give  a  different  one, 
unless  satisfied  that  the  Judge  was  wrong.  I  have  frequently 
Ftated  this  rule,  and  I  think  it  is  well  expressed  by  Lopes, 
L. J.,  in  Savage  v.  Adam.  The  matter  is  thus  stated :  ^  Where 
a  case  tried  by  a  Judge  without  a  jurry  comes  to  the  Court 
of  Appeal,  the  presumption  is  that  the  decision  of  the  Court 
l)elow  on  the  facts  was  right,  and  the  presumption  must  be 
displaced  by  the  appellant.  If  he  satisfactorily  makes  out 
that  the  Judge  below  was  wrong,  then,  inasmuch  as  the  ap- 
peal is  in  the  nature  of  a  rehearing,  the  decision  should  be 
reversed:  if  the  case  is  left  in  doubt,  it  is  clearly  the  duty 
of  the  Court  of  Appeal  not  to  disturb  the  decision  of  the 
Court  below.'    With  the  rule  so  stated  I  entirely  agree.'- 

I  apprehend  that  the  same  rule  would  apply  to  a  respond- 
ent in  endeavourinoj  to  support  the  judgment,  and  to  do  so 
peeking  to  rely  upon  the  fact  that  the  Judge  had  erroneously 
found  some  question  of  fact  against  him,  which,  if  correctly 
found,  would  support  the  judgment,  which  might  have  been 
based  on  a  finding  of  another  fact  erroneously. 

In  Coghlan  v.  Cumberland,  [1898]  1  Ch.  704,  Lindley, 
M.R.,  laid  down  as  follows:  "The  case  was  not  tried  with  a 
jury,  and  the  appeal  from  the  Judge  is  not  governed  by  the 
rules  applicable  to  new  trials  after  a  trial  and  verdict  by  a 
jury.  Even  where,  as  in  this  case,  the  appeal  turns  on  a 
question  of  fact,  the  Court  of  Appeal  has  to  bear  in  mind 
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that  its  duty  is  to  rehear  the  case,  and  the  Coiu*t  must  Te- 
consider  the  materials  before  the  Judge,  with  such  other  ma- 
terials as  it  may  have  decided  to  admit.  The  Court  must  then 
make  up  its  own  mind,  not  disregarding  the  judgment  ap- 
pealed from,  but  carefully  weighing  and  considering  it;  and 
not  shrinking  from  overruling  it,  if,  on  full  consideration, 
the  Court  comes  to  the  conclusion  that  the  judgment  is  wron^. 
When,  as  often  happens,  much  turns  on  the  relative  credibil- 
ity of  witnesses  who  have  been  examined  and  cross-examino<l 
before  the  Judge,  the  Court  is  sensible  of  the  great  a^lvaut- 
a^e  he  has  had  in  seeing  and  hearing  them.  It  is  often  very 
difficult  to  estimate  correctly  the  relative  credibility  of  wit- 
nesses from  written  depositions;  and  when  the  question  ari?e- 
which  witness  is  to  be  believed  rather  than  another,  and  that 
question  turns  on  manner  and  demeanour,  the  Court  of  Ap- 
peal always  is,  and  must  be,  guided  by  the  impression  made 
on  the  Judge  who  saw  the  witnesses.  But  there  may  ob- 
viously be  other  circumstances,  quite  apart  from  manner  and 
demeanour,  which  may  shew  whether  a  statement  is  credible 
or  not;  and  these  circumstances  may  warrant  the  Court  in 
differing  from  the  Judge,  even  on  a  question  of  fact  turning 
on  the  credibility  of  witnesses  whom  the  Court  has  not  seen  ' ' 
In  The  Gairloch,  2  Ir.  L.  R.  1,  FitzGibbon,  L.J.,  dealinir 
with  this  question,  lays  down  the  following,  at  p.  13:  "Un- 
less the  finding,  in  the  judgment  of  the  appellate  Court,  i.s 
plainly  against  the  weight  of  the  evidence,  we  ought  not  to 
come  to  an  opposite  conclusion,  but  it  is  our  duty  to  do  so, 
if  the  evidence  coerces  our  judgment  so  to  do."  And  at  p. 
18  of  the  same  case.  Holmes,  L.J.,  states  as  follows:  ''When 
a  Judge,  after  trying  a  case  upon  viva  voce  evidence,  comes 
to  a  conclusion  regarding  a  specific  and  definite  matter  of 
fact,  his  finding  ought  not  to  be  reversed  by  a  Court  that 
has  not  had  the  same  opportunity  of  seeing  and  hearing  -the 
witnesses,  unless  it  is  so  clearly  against  the  weight  of  the 
testimony  as  to  amount  to  a  manifest  defeat  of  justice.  The 
same  rule  does  not  apply,  at  least  in  the  same  degree,  where 
the  conclusion  is  an  inference  of  fact.  It  often  happens,  as 
in  the  present  instance,  that  the  decisive  finding  is  a  deduc- 
tion from  facts  hardly  disputed  or  easily  ascertained.  In 
such  a  case,  the  appellate  tribunal  is  in  as  good  a  position 
for  arriving  at  a  correct  conclusion  as  the  Judge  appealed 
from,  and  it  would  be  an  undue  restriction  of  the  functions  of 
the  former  if  it  were  to  hold  itself  bound  by  what  has  been 
fcund  by  the  latter.     Of  course,  the  view  of  the  Judge  who 
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tried  the  case  is  of  tl]e  greatest  weight;  and,  for  my  own    . 
part,  1  would  only  depart  from  it  with  much  hesitation  when, 
as  here,  we  have  not  been  furnished  with  a  report  or  note  of 
the  judgment  appealed  from/' 

All  the  above  citations  are  from  the  judgments  of  Judges 
sitting  in  appeal  Courts.      I  am  not  aware  that  such  judg- 
ments have  been  dissented  from ;  and  I  am  of  opinion,  there- 
fore, that  I  am,  under  the  circumstances  of  this  case  at  lib- 
erty to  differ  from  the  finding  of  the  trial  Judge  on  the 
question  of  fraud  on  the  part  of  Annable.    Looking  at  the 
general  character  of  Annable's  testimony,  and  his  conduct, 
which  I  liave  before  referred  to,  and  the  testimony  of  Will- 
iam J.  White,  I  cannot  bring  my  mind  to  look  upon  his  ac- 
tions with  the  same  degree  of  charity  that  the  trial  Judge 
did.     He  evidently  knew  that  William  J.  White  was  bene- 
ficial owner  under  his  father's  will  of  the  whole  west  half  of 
the  section  in  question,,  because  his  own  testimony  shews 
that  he  was  anxious  to  get  his  consent  to  any  transfer  that  was 
to  be  made  to  him.    He  swore  that  the  agreement  as  to  both 
quarter  sections  was  made  with  William'  J.  White  at  the 
same  time ;  it  was  all  one  bargain.    If  that  was  the  fact,  why 
did  he  not  get  one  transfer  from  William  J.  White  of  both 
quarter  sections  ?    He  got  a  transfer  from  him  of  the  north- 
west quarter  section  only,  which  William  J.  admits  he  gave 
him.     How  does  it  come  that  he  did  not  get  a  transfer  of 
the  other  quarter  section,  the  one  in  question,  at  all?    Will- 
iam J.  White  swore  that  he  never  gave  him  a  transfer  of 
that  quarter  section,  and  he  never  agreed  or  consented  to 
let  him  have  it;  and  I  believe  him.     His  testimony,  which 
was  taken  under  an  order,  strikes  me  very  favourably.     He, 
certainly,  apparently  made  one  mistake  when  he  stated  that 
he  never  was  in  Canada  since  January,  1903,  until  the  Wed- 
nesday before  the  trial.     It  would  appear,  from  the  transfer 
from  him  to  Annable  of  the  north-west  quarter,  that  he  was 
in  Moose  Jaw  on  the  10th  March,  1903.    It  appears  from  the 
notes  of  evidence  that  he  stated  that  he  executed  that  trans- 
fer in  August,  1903.    That  was  clearly  a  mistake,  probably 
of  the  stenographer ;  as  appears  later  on,  it  should  have  been 
August,  1902.    It  is  quite  evident  that,  at  the  time  William 
J.  White  agreed  to  give  him  a  transfer  of  the  north-west 
quarter,  the  south-west  quarter  was  mentioned.    White  swore 
that  he  then  told  him  that  he  had  sold  it  to  Coventry.  That 
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must  have  been  prior  to  the  execution  of  the  deed  of  the 
20th  July,  1903.  So  this  was  notice  to  Annable  thatX)ov- 
entry  had  William  J.  White's  right  to  the  land  when  he  took 
the  transfer  from  Kitty  Ann  White.  Annable  denies  that, 
but  I  accept  White's  testimony ;  and  I  may  say  generally,  in 
view  of  the  character  of  Annable's  testimony,  that  1  feel 
most  strongly  that  William  J.  Whitens  testimony  is  most  en- 
titled to  credit. 

A  couple  of  letters  were  put  in,  apparently  on  the  part 
of  the  defence,  one  from  Grayson  and  Armstrong,  of  which 
firm  Mr.  Grayson,  the  solicitor  before  mentioned,  is  a  mem- 
ber, and  the  other  a  reply  to  it,  purporting  to  come  from 
Annable,  and  both  of  them  are  certainly  of  a  peculiar  char- 
acter : — 

^'  Moose  Jaw,  Saskatchewan,  June  17th,  1908. 
''Mr.  G.  M.  Annable,  City: 

*'  Dear  Sir : — ^We  enclose  a  letter  with  reference  to  a  sur- 
veyed road  west  of  Drinkwater  taken  from  the  south-west 
quarter  of  sec.  36-1 5-24- W2,  being  the  property  of  the 
late  Chas.  B.  White,  Mrs.  Kitty  A.  White  being  the  admin- 
istratrix of  the  estate;  we  think  you  are  interested  in  this 
land. 

*' Yours  truly, 

*'  Grayson  and  Armstrong." 

"Moose  Jaw,  June  29th,  1908. 
''  Office  of  G.  M.  Annable,  Dealer  in 
Real  Estate,  Live  Stock, 

Grain  Broker. 
'^  Messrs.  Grayson  and  Armstrons:,  City. 

'^  Gentlemen : — ^With  reference  to  the  attached  matter, 
our  records  do  not  shew  that  we  have  any  connection  with 
this  land.  I  think  the  owner  of  this  description  at  present 
is  Jas.  H.  Coventry,  at  Drinkwater. 

^' Yours  truly, 

"G.  M.  Annable. 

"Smith.'' 
Annable  says  he  never  saw  these  letters  until  he  saw  them 
in  Court.  If  his  memory  is  no  better  with  respect  to  that 
fact  than  it  is  as  to  a  good  many  other  matters  with  respect 
to  which  he  has  attempted  to  testify,  it  would  seem  to  me  to 
be  not  very  reliable.  The  reply  evidently  came  from  his  office, 
and  it  is  dated  before  he  discovered  the  transfer  on  the 
25th  February,  1909.     I  reach  the  conclusion  that  Annable, 
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with  full  notice  of  the  fact  that  Coventry  had  the  rights  of 
William  J.  White  in  respect  to  the  land  and  being  in  posses- 
Bion  thereunder,  fraudulently  obtained  the  transfer  from 
Kitty  Ann  White  and  fraudulently  caused  it  to  be  registered. 

The  question,  however,  arises,  whether,  in  view  of  sec 
162  of  the  Land  Titles  Act  (practically  the  same  as  sec. 
173  of  the  Act  of  1906),  I  am  at  liberty  to  impute  fraud 
uiider  the  circumstances,  because  the  only  fraud  was  the 
obtaining  the  transfer  from  Kitty  Ann  White  and  registering 
it  with  notice  of  the  plaintiff's  interest. 

That  section  is  as  follows :  **  Except  in  the  case  of  fraud, 
no  person  contracting  or  dealing  with,  or  taking  or  propos- 
ing to  take,  a  transfer,  mortgage,  incumbrance,  or  lease,  from 
the  owner  of  any  land  for  which  a  certificate  of  title  has  been 
granted,  shall  be  bound  or  concerned  to  inquire  into  or  as- 
certain the  circumstances  in  or  the  consideration  for  which 
the  owner  or  any  previous  owner  of  the  land  is  or  was  regis- 
tered, or  to  see  to  the  application  of  the  purchase-money,  or 
of  any  part  thereof,  nor  shall  he  be  affected  by  notice,  direct, 
implied,  or  constructive,  of  any  trust  or  unregistered  inter- 
est in  the  land,  and  the  knowledge  that  any  trust  or  unreg- 
istered interest  is  in  existence  shall  not  of  itself  be  imputed 
as  fraud.'* 

I  am  of  opinion  that  I  am  at  liberty  to  find  the  fraud  in 
ques-tion,  because  the  case  is  not  embraced  by  such  provision. 
At  the  time  of  the  inception  of  the  fraud,  no  certificate  of 
title  had  issued  in  respect  of  the  land;  and  it  is  only  in  a 
case  where  such  certificate  has  issued  that  the  section 
operates. 

The  Court  is  of  opinion  that,  under  the  conclusion  we 
have  reached,  the  judgment  of  the  trial  Judge  ordering  the 
defendant  to  transfer  the  land  in  question  to  the  plaintiff, 
within  thirty  days,  and,  in  default,  a  vesting  order  to  go, 
must  be  varied;  and  it  is  ordered  that  such  judo^nent  be 
varied  accordingly  by  striking  out  that  part  of  the  judg- 
ment, and  directing,  instead,  that  the  transfer  of  the  land  in 
question  from  Kitty  Ann  White  to  the  defendant  and  the 
certificate  of  title  thereto  issued  to  the  defendant  be  can- 
celled. 

Lamont,  J. : — In  this  case,  the  plaintiff  seeks  to  recover 
the  south-west  quarter  of  36-15-24  west  of  the  2nd  meridian. 
The  appellant,  the  defendant  Annable,  is  the  registered 
owner.     The  defendant  White  was  the  beneficial  owner  of 
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the  said  land  under  the  will  of  his  late  father,  Charles  B. 
White ;  and,  on  the  26th  April,  1902,  he  executed  a  transfer 
of  the  same  to  the  plaintiff,  who  went  into  possession.  On 
the  20th  July,  1903,  Kitty  Ann  White,  the  executrix  of  the 
will  of  the  late  Charles  B.  White,  executed  a  transfer  of  the 
said  land  to  the  appellant.  At  this  time,  the  estate  of 
Charles  B.  White  was  solvent,  and  I  take  it  all  debts  were 
paid.  The  land  was  not  then  under  the  Land  Titles  Act, 
but  was  brought  under  it  in  March,  1904,  when  a  certificate 
of  title  was  issued  to  Kitty  Ann  White,  as  personal  repre- 
sentative of  the  estate  of  her  late  husband.  Both  the  above 
transfers  were  left  in  the  office  of  William  Grayson,  a  solici- 
tor who  acted  for  all  parties.  Kitty  Ann  White  died  in 
1908.  In  1909,  the  appellant,  on  looking  through  some  pap- 
ers in  Mr.  Grayson's  office,  in  company  with  Mr.  Grayson^s 
clerk,  but  in  Mr.  Grayson's  absence,  discovered  the  above- 
mentioned  transfer  of  the  south-west  quarter,  and  caused  the 
same  to  be  registered.  The  plaintiff  alleges  that  the  transfer 
was  made  by  inadvertence  or  mistake,  and  without  consid- 
eration, and  was  never  intended  as  a  conveyance  of  the  said 
land  to  the  appellant,  of  which  the  appellant  had  full  notice ; 
and,  in  the  alternative,  that  it  was  issued  to  the  appellant 
by  Kitty  Ann  White  in  fraud  of  the  plaintiff,  and  that  the 
appellant  took  it  with  full  knowledge  that  Kitty  Ann  White 
was  a  trustee  for  him  of  tlie  land  conveyed.  My  brother 
Xewlands,  before  whom  the  action  was  tried,  found  that  the 
transfer  to  the  appellant  was  without  consideration ;  and  that, 
therefore,  the  appellant  held  the  land  upon  the  same  trusts 
as  Kitty  Ann  WTiite. 

Without  reviewing  the  evidence  at  any  length,  I  may 
Fay  that  I  agree  with  the  learned  trial  Judge  in  his  finding 
that  the  appellant  gave  no  consideration  for  the  transfer. 
He  swore  that  he  did ;  that  he  had  purchased  the  land  from 
W.  J.  White;  and  that,  by  his  direction,  he  had  paid  Kitty 
Ann  White  therefor.  But  how  much  he  paid,  or  where  or 
under  what  circumstances,  he  was  unable  to  tell.  He  per- 
formed no  acts  of  ownership  in  reference  to  the  said  land. 
He  could  not  say  that  he  had  paid  any  taxes.  He  either 
did  not  know  that  the  land  was  incumbered,  or,  if  he  did,  he 
never  called  upon  the  mortgagees  in  reference  to  their  mort- 
gage nor  paid  off  the  F^ame..  In  fact,  his  whole  conduct 
Bcems  to  me  to  be  inconsistent  with  his  ownership  of  the 
land;  but  it  is  consistent  with  the  theory  that  he  had  no 
knowled'ze  of  the  transfer  to  himself  until  he  found  the  same 
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in  the  office  of  Mr.  Grayson  in  1909.  In  addition  to  this, 
there  is  a  letter  written  by  his  book-keeper,  the  man  charged 
with  looking  after  his  affairs,  dated  the  2'9th  January,  1908, 
and  referring  to  this  quarter,  in  which  he  says :  '^  Our  re- 
cords do  not  shew  that  we  have  any  connection  with  this 
land.  I  think  the  owner  of  this  description  is  Joseph  H. 
Coventry,  of  Drinkwater.*'  The  appellant's  statement  that 
he  purchased  from  W.  J.  White,  who  directed  him  to  pay  the 
purchase-money  to  Kitty  Ann  White,  is  emphatically  denied 
by  White.  Section  129  of  the  Land  Titles  Act  enacts  that 
the  transfer  may  be  given  in  evidence  to  prove  consideration. 
The  transfer  in  this  case,  on  being  produced,  stated  the  con- 
sideration to  be  $1.  This  is  not  "valuable  consideration." 
In  the  face  of  this  evidence,  I  think  the  learned  trial  Judge 
was  right  in  not  accepting  the  appellant's  testimony  when 
he  swore  that  he  had  paid  Kitty  Ann  White  for  the  land. 

Although  I  agree  with  the  learned  trial  Judge  in  his  find- 
ing that  the  appellant  gave  no  consideration  for  the  transfer, 
I  am  not  prepared  to  hold  that  it  necessarily  follows  in  every 
case  that  a  voluntary  transferee  takes  the  land  subject  to  the 
trusts  under  which  his  transferor  held,  and  that  an  action 
for  the  recovery  of  the  land  will  in  all  cases  Te  by  any  bene- 
ficial owner  against  the  voluntary  transferee. 

Section  136  of  the  Act  reads  as  follows: — 

"N"o  action  of  ejectment  or  other  action  for  the  recov- 
ery of  any  land  for  which  a  certificate  of  title  has  been 
granted  shall  lie  or  be  sustained  against  the  owner  under  this 
Act  in  respect  thereof  except  in  the  case  of : — 

"(a)   A  mortgagee  as  against  a  mortQ:agor  in  default; 

*'  (b)  An  incumbrancee  as  against  an  incumbrancer  in 
default ; 

"  (c)  A  lessor  as  against  a  lessee  in  default ; 

'^  (d)  A  person  deprived  of  any  land  by  fraud  as  against 
the  owner  of  such  land  through  fraud  or  as  against  a  per- 
son deriving  otherwise  than  as  a  transferee  bona  fide  for 
value  from  or  through  such  owner  throu<rh  fraud ; 

'^  (e)  A  person  deprived  of  or  claiming  any  land"  in- 
eluded  in  any  grant  or  certificate  of  title  of  other  land  by 
misdescription  of  such  other  land  or  of  its  boundaries  as 
against  the  owner  of  such  other  land; 

^'  (f )  An  owner  claiming  under  an  instrument  of  title 
prior  in  date  of  registration  under  this  Act  in  any  case  in 
which  two  or  more  grants  or  two  or  more  certificates  of 
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title  or  a  grant  and  certificate  of  title  are  registered  under 
this  Act  in  respect  to  the  same  land. 

"  (2)  In  any  case  other  than  aforesaid,  the  production 
of  the  duplicate  certificate  of  title  or  a  certified  copy  of  the 
certificate  of  title  shall  he  an  absolute  bar  and  estoppel  to 
any  euch  action  against  the  person  named  in  such  certificate 
of  title  as  owner  or  lessee  of  the  land  therein  described." 

■  The  plaintiffs  action  does  not  fall  under  any  of  the 
above  clauses  of  sub-sec.  1,  unless  it  be  (d),  and  under  that 
clause  it  would  seem  that  fraud  is  an  element  necessary  to 
be  found  in  each  transaction  before  an  action  will  lie  for 
the  recovery  of  land  transferred  under  the  Act.  Where  the 
element  of  fraud  is  not  present,  but  the  true  owner  has  been 
deprived  of  his  land  by  the  registration  of  some  other  per- 
son as  owner  thereof,  the  true  owner  may,  under  sec.  137, 
bring  an  action  for  damages  against  the  person  upon  whose 
application  the  erroneous  registration  was  made.  This  would 
seem  to  indicate  that,  if  a  transferee  under  the  Act  gets  upon 
the  register  bona  fide,  even  though  without  giving  valuable 
consideration  for  the  land,  the  remedy  of  the  true  owner  is 
an  action  for  damages  rather  than  an  action  for  the  recovery 
of  the  land.  This  seems  to  be  the  conclusion  arrived  at  by 
the  Judicial  Committee  of  the  Privy  Council  in  Assets  Co. 
V.  Mere  Boihi,  [1905]  A.  C.  at  p.  191,  where  Tjord  Lind- 
ley,  in  giving  the  judgment  of  the  Committee,  after  quoting 
the  section  in  the  New  Zealand  Act  similar  to  our  sec.  136, 
said:  "This  provision,  taken  in  connection  with  those  al- 
ready referred  to,  went  far  to  shew  that,  except  in  the  ex- 
cepted cases,  the  registered  certificate  was  to  be  conclusive, 
and  that  the  remedy  of  persons  wrongfully  deprived  of  their 
property  was  to  obtain  damages  from  the  wrongdoer.'* 

It,  therefore,  seems  to  me  to  be  pertinent  to  inquire 
whether  the  voluntary  transferee  obtained  title  bona  fide,  or 
whether  it  was  obtained  under  circumstances  indicative  of 
fraud.  Were  it  not  for  certain  findings  of  fact  by  the 
learned  trial  Judge,  I  would  have  experienced  no  difficulty 
in  this  case.  The  trial  Judge  expressed  the  opinion  that  the 
appellant  had  not  been  guilty  of.  fraud ;  and  that,  when  he 
swore  that  he  gave  value  for  the  land,  he  really  believed  that 
he  had  done  so.  But  he  found  that,  as  a  matter  of  fact,  he 
had  not  given  valuable  consideration  as  was  alleged.  If  we 
accept  the  finding  that  the  appellant  did  not  pay  Kitty  Ann 
White  for  this  land — and  I  do  accept  it — where  does  it  leave 
us.     When  Kitty  Ann  White  executed  the  transfer  to  the 
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appellant,  she  must  have  done  so  either  intentionally,  in- 
tending to  pass  the  property  to  him  without  consideration, 
or  by  mistake,  without  any  intention  of  vesting  any  property 
in  him.  If  she  executed  it  intentionally,  intending  to  pass 
the  property  to  the  appellant,  she  did  so  in  fraud  of  the 
plaintiff;  and,  if  the  appellant  induced  her  to  transfer  it  to 
him,  or  took  it  knowing  that  she  was  only  a  trustee  thereof 
under  the  will,  he  is  surely  a  participator  in  her  fraud. 
^'  Fraud,"  said  Lord  Lindley,  in  th^  case  above  referred  to, 
"'means  actual  fraud,  that  is,  dishonesty  of  some  sort,  not 
what  is  called  constructive  or  equitable  fraud."  The  appel- 
lant knew  before  he  obtained  the  transfer  that  Kitty  Ann 
White  was  only  a  trustee,  because  he  says  he  bought  from 
W.  J.  White,  the  beneficial  owner  under  the  will.  Knowing 
she  was  only  a  trustee,  he  obtained  the  transfer,  without  con- 
sideration, and  registered  it.  When  he  did  this,  he  must 
be  held  to  have  known  that,  by  such  act,  he  would  deprive  the 
rightful  owner  of  his  property  in  the  land.  To  my  mind, 
this  is  dishonesty  amounting  to  fraud. 

But  it  was  urged  that,  under  the  express  provision  of 
sec.  162,  knowledge  of  any  trust  affecting  Kitty  Ann  White's 
title  could  not  be  imputed  to  the  appellant  as  fraud.  That 
section  is  as  follows: — 

"  No  person  contracting  or  dealing  with  or  taking  or  pro- 
posing to  take  a  transfer,  mortgage,  incumbrance,  or  lease 
from  the  owner  of  any  land  for  which  a  certificate  of  title  has 
been  granted,  shall,  except  in  case  of  fraud  by  such  person, 
be  bound  or  concerned  to  inquire  into  or  ascertain  the  cir- 
cumstances in  or  the  consideration  for  which  the  owner  or 
any  previous  owner  of  the  land  is  or  was  registered,  or  to 
see  to  the  application  of  the  purchase-money,  or  of  any  part 
thereof,  nor  shall  he  be  affected  by  notice,  direct,  implied, 
or  constructive,  of  any  trust  or  unregistered  interest  in  the 
land,  and  rule  of  law  or  equity  to  the  contrary  notwith- 
standing. 

"  (2)  The  knowledge  that  any  trust  or  unregistered  in- 
terest is  in  existence  shall  not  of  itself  be  imputed  as  fraud." 

The  answer  to  this  contention  is,  that,  when  the  appel- 
lant dealt  with  Kitty  Ann  White,  the  land  was  not  under  the 
Act,  and  Kitty  Ann  White  was  not  the  registered  owner, 
nor  did  the  appellant  deal  with  her  on  the  strength  of  her 
re^stered  title:  He,  therefore,  does  not  come  within  the 
protection  afforded  by  the  section.     But,  even  if  the  land 
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had  been  under  the  Act,  I  would  not,  without  further  con- 
sideration, be  prepared  to  hold  that  the  taking  of  the  trans- 
fer and  the  registration  thereof,  under  the  circumstances  of 
the  present  case,  were  otherwise  than  fraudulent.- 

It  seems  to  me  that  there  is  great  force  in  the  language 
to  be  found  at  p.  167  of  Hogg^s  ^Ownership  and  Incum- 
brance of  Begistered  Land,*'  where  the  author  says:  "It 
is  consistent  both  with  good  faith  and  the  scheme  of  the  sys- 
tem that  other  persons,  than  the  registered  proprietor  should 
bs  known  to  have  interests  in  the  land,  not  appearing  on  the 
face  of  the  register;  and  to  effect  registration  with  knowl- 
edge of  the  existence  of  such  interests  may  be  justifiable 
and  proper.  But  to  effect  registration,  with  knowledge  that 
another  person  is  also  taking  steps  to  effect  registration  in 
respect  of  the  same  property,  could  hardly,^  under  any  cir- 
cumstances, be  otherwise  than  dishonest  and  fraudulent/^ 

On  the  other  hand,  if  Kitty  Ann  White  executed  the 
transfer  by  mistake,  intending  thereby  to  transfer  the  north- 
west quarter,  which  the  appellant  had  purchased,  but  with- 
out any  intention  to  transfer  any  property  in  the  south-west 
quarter*  to  him,  the  only  conclusion  I  can  arrive  at  is,  that 
no  sale  of  the  land  such  as  the  appellant  testifies  to  took 
place;  and  he,  therefore,  must  have  known  that  he  had  no 
title  to  the  land  when  he  registered  the  transfer.  The  pur- 
chase of  a  quarter  section  of  land  is  not  such'  an  unimport- 
ant thing  that  a  man  is  likely,  immediately  after  he  says 
he  bought  it,  to  forget  all  about  it,  and  for  years  afterwards 
to  fail  to  perform  any  act  of  o^vnership  in  reference  to  it, 
and  then,  when  he  sees  a  transfer  of  it  to  himself,  honestly 
to  believe  that  he  owns  it:  at  least,  I  connot  conceive  of  ite 
being  done.  He  was  not  labouring  under  any  mistake  as  to 
this  transfer  being  for  the  quarter  section  which  he  bought 
from  W.  J.  White  and  which  he  was  selling  to  Wilson;  for 
he  was  engaged  at  the  time  in  perfecting  a  title  to  that 
quarter. 

In  the  case  of  Assets  Co.  v.  Mere  Roihi,  supra.  Lord  Lind- 
ley,  in  commenting  on  another  case,  said,  at  p.  198 :  *' Parsons 
V.  Matthews  was  really  a  case  of  fraud,  and  mifijht  have  been 
shortly  disposed  of  on  that  f^round.  The  defendants  knew 
they  had  no  title  when  they  got  on  the  register.  The  case, 
however,  was  decided  on  the  ground  that  the  proceedings 
were  null  and  void  rather  than  on  the  ground  of  fraud." 
From  this  language  I  take  it  that,  if  the  appellant  registered 
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the  transfer  knowing  he  had  not  a  title,  he  was  guilty  of 
frand. 

To  my  mind,  once  we  accept'  the  finding  of  the  trial 
Judge  that  the  appellant  was  not  a  purchaser  for  value,  as 
he  testifies,  we  are  driven  by  the  evidence  to  the  conclusion, 
notwithstanding  the  opinion  expressed  by  the  Judge,  that  the 
appellant's  subsequent  dealing  with  the  title  could  not  have 
been  bona  fide.  There  is  no  allegation  here  that  Kitty  Ann 
White  was  making  a  gift  of  the  land  to  the  appellant,  and 
that  he  registered  the  land  honestly  believing  that  she  had. 
He  says  he  purchased  the  land  from  W.  J.  White  and  paid 
Kitty  Ann  Wliite  therefor.  This  the  trial  Judge  evidently 
did  not  believe.  Nor  can  it  be  said  that  the  appellant  pur- 
chased from  W.  J.  White,  as  he  alle;3:es,  and  that  the  trans- 
fer was  given  to  Mr.  Grayson  to  be  held  in  escrow  until 
paid  for.  In  that  case  the  appellant  had  no  right  to  the 
transfer.  If,  therefore,  it  is  open  to  me  to  question  the  find- 
ing of  the  trial  Judge  as  to  fraud,  and  I  think  it  is,  I  would 
have  no  hesitation  in  finding  that  the  appellant's  registra- 
tion of  the  transfer  under  the  circumstances  was  fraudulent. 

The  transfer  to  the  appellant  should,  therefore,  be  set 
aside  and  his  certificate  of  title  cancelled. 

Brown,  J. : — ^I  have  had  the  opportunity  of  reading  the 
judgment  of  the  learned  Chief  Justice  in  this  case;  and, 
while  I  concur  with  him  in  finding  fraud  against  the  ap- 
pellant, I  prefer  to  do  so  from  a  somewhat  diflPerent  point 
of  view.  I  am  of  opinion,  after  careful  perusal  of  the  evi- 
dence, that  the  transfer  from  Kitty  Ann  White  to  the  ap- 
pellant of  the  land  in  question  was  prepared  and  executed 
in  mistake;  that  the  appellant  never  purchased  this  land 
from  William  J.  White  or  from  Kitty  Ann  White,  and  that 
he  never  paid  anything  for  the  same.  In  fact,  I  am  satisfied 
from  the  evidence  that  the  appellant  himself  never  even 
dreamed  that  he  had  any  interest  in  this  land  until,  as  by 
accident,  he  came  across  the  transfer  in  Mr.  Grayson's  oflBce 
on  the  25th  February,  1909.  This  land  had  already  been 
sold  and  transferred  to  the  plaintitf  by  William  J.  White  on 
the  26th  April,  1902,  and  the  plaintiflf  had  gone  into  posses- 
sion. White  states  most  positively  that  he  never  dealt  with 
the  appellant  with  reference  to  this  land;  that,  in  fact, 
when  the  appellant  purchased  the  north-west  quarter  from 
White,  he  (AYhite)  then  told  him  that  this  quarter  had  been 
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already  sold  to  the  plaintiflE;  and  White's  evidence  impresses 
one  that  he  is  a  credible  witness ;  and,  moreover,  his  evidence 
seems  to  have  been  accepted  by  the  learned  trial  Judge  in 
preference  to  that  of  the  appellant.  It  is,  however,  the  ap- 
pellant's own  evidence  that,  in  my  judgment,  proves  the  case 
most  strongly  against  him.  He  asserts  that  he  bought  this 
quarter  at  the  same  time  as  the  north-west  quarter  of  the 
same  section,  and  that  at  that  time  he  secured  a  transfer 
from  White  of  the  north-west  quarter.  One  naturally  asks 
the  question,  why  did  he  not  also  secure  from  White  at  that 
time  a  transfer  of  the  south-west  quarter?  It  is  evident  that 
he  did  not  secure  such  a  transfer.  White  says  he  never 
gave  him  one,  the  appellant  himself  will  not  say  he  got  one, 
and  there  is  no  trace  of  any  such  transfer  finding  its  way 
into  Mr.  Grayson's  office  with  the  other  papers.  Annable 
appears  as  helpless  as  would  be  a  total  stranger  to  the  trans- 
action in  his  attempt  to  state  what  he  was  to  pay  for  the 
land,  or  as  to  where,  when,  how,  or  under  what  circum- 
stances, he  did  pay  for  it.  Great  allowance  must,  of  course, 
always  be  made  for  a  defective  memory,  especially  after  a 
period  of  some  eight  years;  but  even  the  most  treacherous 
memory  would  be  likely  to  play  true  in  some  particulars  in  a 
transaction  of  this  character.  There  is  not  a  single  particu- 
lar circumstance  connected  with  it,  as  related  by  the  appel- 
lant, that  impresses  one  as  being  likely.  Then  again — and 
this  is,  perhaps,  even  more  striking — although  the  land  was 
supposed  to  be  purchased  in  1903,  we  find  that  the  appel- 
lant never  did  anything  towards  looking  after  the  property 
or  in  payment  of  taxes  or  incumbrances  that  were  charged 
against  it,  never  apparently  even  givin,or  them  a  thought. 
He  never  made  any  claim  to  any  one  that  he  had  any  in- 
terest in  the  land ;  he  never  made  any  inquiry  about  it.  He 
listed  the  north-west  quarter  for  sale,  and  evidently  suc- 
ceeded in  selling  it;  and  one  naturally  wonders  why  he  did 
not  also  list  the  south-west  quarter,  but  he  ffid  not;  and  the 
letter  which  was  written  from  his  office  by  his  agent  Smith 
would  indicate  that,  at  least  so  far  as  the  records  of  that 
oflSce  were  concerned,  the  plaintiff,  and  not  the  appellant, 
was  the  owner  of  this  land.  It  was  only  on  the  25th  Feb- 
ruary, 1909,  when  he  went  to  Mr.  Grayson's  office  in  search 
of  other  papers  and  came  across  this  transfer,  that  he  ap- 
pears to  have  shewn  any  interest  in  the  land  at  all.  Mr. 
Grayson's  evidence,  it  is  true,  is  not  very  satisfactory;  but 
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he  is  quite  unable  to  explain  the  matter  except  on  the  ground 
of  mistake,  and  I  am  forced  to  the  same  conclusion,  I  am 
of  opinion  that  this  transfer  was  intended  to  cover  the  north- 
west quarter.  It  was  executed  after  the  issue  of  the  patent 
for  that  quarter,  and  at  a  time  when  one  might  expect  the 
solicitor  to  perfect  the  chain  of  title  for  it.  As  the  patent 
did  not  apparently  arrive  at  the  registry  office  for  some  con- 
siderable time  after  its  issue,  and  the  transfer  could  not  in 
the  meantime  be  used,  the  mistake  may  not  have  been  noticed 
at  the  time ;  and,  subsequently,  when  a  transfer  of  the  proper 
quarter  was  secured,  this  transfer  appears  to  have  unwit- 
tingly been  allowed  to  remain  with  the  papers.  I  am  of  opin- 
ion that,  when  the  appellant  got  the  transfer  of  this  land 
from  Mr.  Grayson's  office,  he  had  no  right  whatever  to  it, 
and  he  must  have  taken  it  and  had  it  re^stered,  knowing 
that  he  had  no  right  to  it,  and  in  fraud  of  the  plaintiff.  I 
cannot  bring  myself  to  believe  that,  when  he  took  it  and 
caused  it  to  be  registered,  he  did  so  innocently  and  bona 
fide,  although  that  view  of  the  matter  might  harmonise  with 
the  learned  trial  Judge's  finding  when  he  says:  '^I  am  of 
opinion  that  there  was  no  fraud  on  the  part  of  Annable.'^ 

The  appeal  should  be  dismissed  with  costs,  and  the  judg- 
ment of  the  trial  Judge  varied  as  set  forth  in  the  judgment 
of  the  Chief  Justice. 

Johnstone,  J.  (dissenting) : — I  regret  that  I  should  be 
unable  to  agree  with  the  judgment  of  this  Court  dismissing 
the  appeal.  I  feel  that  justice  is  with  the  plaintiff,  but  I 
feel  also  that  T  cannot  override  the  findings  of  fact  of  the 
learned  trial  Judge,  and  an  Act  of  Parliament  as  well. 

A  transfer  to  the  defendant  from  Kitty  Ann  White — 
the  person  then  legally  entitled  to  convey — of  the  land  in 
question,  prepared  in  the  office  of  her  solicitor,  and  executed 
there  in  the  presence  of  the  solicitor's  clerk,  who  makes  the 
affidavit  of  execution  before  such  solicitor,  is  produced  and 
given  in  evidence  at  the  trial. 

The  defendant  is  called,  and  gives  evidence  of  the  pur- 
chase by  him  from  William  J.  White,  the  beneficial  owner, 
and  of  a  direction  by  White  to  Mrs.  White,  the  legal  owner, 
to  convey  to  him  (Annable),  and  that  the  transfer  produced 
was  the  result.  There  is  no  evidence  whatever  adduced  by 
the  plaintiff  to  contradict  or  explain  away  the  circumstance 
of  the  execution  of  this  conveyance  by  Mrs.  White.     Now. 
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whilst  I  do  not  know  Mrs.  White,  I  personally  know  Mr. 
Grayson,  her  solicitor.  And  I  am  perfectly  certain,  if  there 
had  been  an  intention  on  the  part  of  Mrs.  White  or  of  the 
defendant  to  commit  fraud,  and  Mr.  Grayson  had  observed 
or  been  made  aware  of  it,  the  document  in  question  would 
never  have  been  executed;  and,  moreover,  it  is  not  at  all 
likely  that  the  conveyance  was  made  without  some  explana- 
tion of  the  transaction.  Intending  to  convey  the  north-west 
quarter  of  the  same  section,  a  quarter  gold  by  White  to 
Annable,  the  wron^  quarter  section  might  have  been  trans- 
ferred by  Mrs.  White  in  error,  in  which  case  the  defendant, 
in  knowingly  taking  and  registering  this  transfer,  would 
have  been  guilty  of  fraud.  But  the  learned  trial  Judge  has 
found  against  fraud;  therefore,  he  must  have  disbelieved 
White  in  the  statement  made  by  him  that  he  had  never  sold 
the  quarter  in  question  to  Annable.  I  am  unable  to  deter- 
mine that  Mrs.  White  executed  the  transfer  of  the  20th 
July,  1903,  in  mistake.  I  cannot  credit  the  suggestion  that 
fihe  did  so,  and  again,  in  September,  1904,  signed  another 
transfer  without  having  discovered  the  mistake. 

I  cannot  bring  myself  to  the  conclusion  that  the  trial 
Judge  was  wrong  in  his  finding  that  there  was  no  fraud  in 
the  registered  owner.  There  was  ample  evidence  to  support 
this  finding.  Neither  can  I  disturb  the  finding  that  the 
transfer  to  the  defendant  was  a  voluntary  transfer.  There 
WSLB  evidence  from  which  he  might  find  either  way;  and, 
although  I  may  have  doubt  as  to  the  correctness  of  both 
findings,  or  I  might  upon  the  evidence  have  arrived  at  dif- 
ferent findings,  I  am  not  satisfied  that  his  conclusions  were 
wrong  conclusions. 

I  am  of  opinion,  however,  that,  in  his  judgment,  in  so 
far  as  the  learned  Judge  declared  the  defendant  a  trustee  for 
the  plaintiff,  he  erred. 

The  provisions  of  the  Land  Titles  Act  are  almost  identi- 
pal  with  those  of  the  Transfer  Act  of  New  Zealand ;  in  fact, 
I  think  that  the  provisions  of  our  Act  were  mostly  taken 
from  that  Act.  The  provisions  of  the  New  Zealand  Act  re- 
lating to  certificates  of  title  came  up  for  consideration  in 
the  Privy  Council  in  the  case  cited  by  counsel  for  the  ap- 
pellant. Assets  Co.  V.  More  Roihi,  [1905]  A.  C.  174.  It  was 
there  held  that  sections  of  that  Act,  similar  to  our  sees.  136 
and  169,  made  it  only  too  clear  that  registered  certificates 
were  conclusive  evidence  of  title,  except  in  the  cases  speci- 
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ally  mentioned  in  the  Act,  limited  in  our  Act  to  the  excep- 
tions contained  in  sec.  136,  which  section,  including  these 
exceptions,  is  as  follows: — 

*^No  action  of  ejectment  or  other  action  for  the  recov- 
ery of  any  land  for  which'  a  certificate  of  title  has  been 
granted  shall  lie  or  be  sustained  against  the  owner  under 
this  Act  in  respect  thereof  except  in  the  case  of : — 

'^  (a)  A  mortgagee  as  against  a  mortgagor  in  default; 

"  (b)  An  incumbrancee  as  against  an  incumbrancer  in 
default ; 

'^  (c)  A  lessor  as  against  a  lessee  in  default ; 

^*  (d)  A  person  deprived  of  any  land  by  fraud  as  against 
the  owner  of  such  land  through  fraud  or  as  against  a  per- 
son deriving  otherwise"  than  ajs  a  transferee  bona  fide  for 
value  from  or  through  such  owner  through  fraud; 

^'  (e)  A  person  deprived  of  or  claiming  any  land  in- 
cluded in  any  grant  or  certificate  of  title  of  other  land  by 
misdescription  of  such  other  land  or  of  its  boundaries  as 
against  the  owner  of  such  other  land; 

"  (f )  An  owner  claiming  under  an  instrument  of  title 
prior  in  date  of  registration  under  this  Act  in  any  case  in 
which  two  of  more  grants  or  two  or  more  certificates  of 
title  or  a  ^ant  and  certificate  of  title  are  registered  under 
this  Act  in  respect  to  the  same  land. 

"  (2)  In  any  case  other  than  aforesaid  the  production 
of  the  duplicate  certificate  of  title  or  a  certified  copy  of  the 
certificate  of  title  shall  be  an  absolute  bar  and  estoppel  to 
any  such  action  against  the  person  named  jn  such  certifi- 
cate of  title  as  owner  or  lessee  of  the  land  therein  described.'* 

Guided  by  the  decision  above  referred  to  in  arrivincr  at 
a  conclusion,  the  only  conclusion  open  is,  that  the  registered 
eertificate  of  title  to  the  lands  in  question  could  be  im- 
peached, in  the  circumstances  of  this  case,  only  for  fraud 
in  the  registered  owner;  and,  the  learned  Judge  having 
found  there  was  no  such  fraud  (and  ''fraud*'  here  means 
actual  fraud,  not  constructive  fraud,  but  fraud  as  defined  in 
the  authority  refered  to),  the  plaintiflPs  action  should,  in 
my  opinion,  have  been  dismissed. 

I  think  the  appeal  should,  therefore,  be  allowed. 

Judgment  below  varied  as  stated  by  the  Chief  Justice; 
JoiiNSTOXE,  J.,  dissenting. 
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SASKATCHEWAN. 

I 

November  18tii,  1911. 

supreme  court  en  banc. 

PATTERSON  V.  PALMER. 

Attachment  of  Ooods — Seizure  ly  Sheriff  —  Claim  under 
Bill  of  Sale  from  Deltor — Interpleader  Issue — Burden 
of  Proof — Status  of  Attaching  Creditor  —  Absence  of 
Proof  of  Debt — Validity  of  Bill  of  Sale — Preference — 
Consideration  not  Truly  Stated  —  Unregistered  Agree- 
ment for  Redemption — Bill  of  Sale  Treated  as  Chattel 
Mortgage — Affidavit  of  Bona  Fides  not  in  Accordance 
with  Bills  of  Sale  Ordinance — Fraudulent  Intent — 13 
Eliz,  ch,  5 — Bond  Fide  Purchasers  without  Notice  Pro- 
tected— Sale  of  Ooods  Ordinance,  sec.  2Jf. 

The  defendant  caused  an  attachment  to  be  issued,  under  Rule 
417  of  the  Judicature  Ordinance,  against  the  goods  of  R.  The 
Sheriff  thereunder  seized  goods  as  the  goods  of  R.,  which  were 
claimed  by  the  plaintiffs.  The  Sheriff  interpleaded,  and  an  issue 
was  directed  and  tried  and  found  by  Brown,  J.  {Palmer  v.  R099,  18 
W.  L.  R.  204).  in  favour  of  the  plaintiffs,  on  the  ground  that  the 
defendant  did  not  establish  that  he  was  a  creditor  of  R. : — 

Held^  on  appeal  by  the  defendant,  that,  as  the  issue  was  tried 
without  a  Jury,  it  was  not  material  whether  the  onus  of  proof  was 
upon  the  plaintiffs  or  defendant;  and  the  writ  of  attachment  was 
prt'md  facie  evidence  that  the  defendant  was  a  creditor  of  R.,  and 
Mpon  that  point  the  judgment  should  be  reversed. 

Doyle  V.  Lasher,  16  C.  P.  263,  and  Turner  v.  Tymchorak,  8  W. 
L.  R.  484,  approved  and  followed. 

But  that  was  not  sufficient  to  decide  the  issue  in  favour  of  tbe 
defendant. 

And  held,  that  the  bill  of  sale  under  which  the  plaintiff  P. 
claimed  was  not  fraudulent  and  void  against  R.*s  creditors  because 
it  gave  P.  a  preference  over  other  creditors;  and  (assuming  that  it 
was  not  void  under  13  Eliz.  ch.  5),  it  was  not  void  against  R.'s 
creditors  because  the  consideration  was  not  truly  expressed. 

W alley  v.  Harris,  3  Terr.  L.  R.  151.  Hennenfest  v.  Malchose,  3 
W.  L.  R.  171,  and  Credit  Co.  v.  PotU,  6  Q.  B.  D.  295,  considered. 

Per  Wetmore,  C.J.,  and  Johnstone,  J.,  that  P.*s  bill  of  sale 
was  really  and  in  effect  a  mortgage  (there  being  an  unregistered 
agreement  for  redemption),  and  was  void  as  against  creditors,  under 
sec.  11  of  the  Bills  of  Sale  Ordinance,  the  affidavit  of  hona  fides 
not  being  as  provided  in  sec.  6 :  and  also  that  it  was  void  under 
13  Eliz.  ch.  5,  as  being  fraudulently  made  to  hinder,  defeat,  and 
delay  creditors ;  that  the  question  of  fraud  could  be  tried  out  upon 
the  issue;  and  that  P.  should  be  barred  as  to  the  goods  claimed  by 
him ;  but  that  the  other  plaintiffs  were  bond  fide  purchasers  for  value 
from  P.  of  portions  of  the  goods,  without  notice  of  the  fraud  or  of 
the  invalidity  of  the  bill  of  sale  as  against  creditors,  and  were  pro- 
tected by  sec.  24  of  the  Sale  of  Goods  Ordinance. 
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Per  Newlands  and  LiAmont,  JJ.,  that  the  bill  of  sale  was  not 
void  upon  any  ground;  and  the  issue  was  properly  found  in  the 
plaintiffs*  favour. 

In  the  result,  the  judgment  was  affirmed  as  to  P.  as  well  as  the 
other  plaintiffs. 

Appeal  by  the  defendant  from  the  judgment  of  Browx, 
J.  (Palmer  V.  Ross,  18  W.  L.  R.  204),  finding  an  inter- 
pleader issue  in  favour  of  the  plaintiffs,  claimants,  against 
the  defendant,  under  whose  attachment  the  Sheriff  seized 
the  goods  in  question  in  the  issue. 

-^he  appeal' was  heard  by  Wbtmore,  C.J„  Newlands, 
Johnstone,  and  Lamont,  JJ. 

H.  Y.  McDonald,  for  the  defendant. 
D.  Mundell,  for  the  plaintiffs. 

Wetmore,  C.J. : — ^This  is  an  interpleader  issue.  The 
defendant  caused  an  attachment  for  goods  to  be  issued,  under 
Rule  417  of  the  Judicature  Ordinance,  1893,  against  the 
goods  of  Walter  T.  Ross.  This  attachment  was  dated  the 
!^'3rd  March,  1910,  was  received  in  the  Sheriff's  oflBoe  the 
next  day,  and  the  property  in  question  was  seized  under  it 
on  the  26th  March,  1910.  The  plaintiffs  respectively  lodged 
claims,  eacB  to  separate  portions  of  such  property,  with  the 
Sheriff,  who  interpleaded.  An  issue  was  directed,  and  came 
down  to  trial. 

The  learned  trial  Judge  held  that  the  onus  of  proof  was 
on  the  defendant  in  the  issue,  and  that  is  one  of  the  grounds 
of  appeal  set  up  by  the  defendant.  I  am  of  opinion  that 
this  is  not  material.  The  issue  was  tried  by  a  Judge  with- 
out a  jury,  and  all  the  facts  were  placed  before  him,  every 
person  interested  was  heard,  and  no  injustice  whatever  could 
have  been  done  to  the  defendant.  The  trial  Judge  gave 
judgment  for  the  plaintiffs,  on  the  ground  that  the  defend- 
ant did  not  establish  that  he  was  a  creditor  of  Ross.  The 
Couri:  held  during  the  progress  of  the  argument  on  the  ap- 
peal that  the  writ  of  attachment  was  prima  facie  evidence 
that  the  defendant,  the  attaching  creditor,  was  a  creditor 
of  the  person  against  whom  that  writ  issued ;  and,  \Vhere- 
fore,  that  the  learned  trial  Judge  was  in  error  in  holding  as 
he  did.  I  think  that  in  this  respect  Doyle  v.  Lasher,  1(5  C. 
P.  263,  and  Turner  v.  Tymchorak,  8  W.  L.  R.  484,  were 
well  decided.  I  do  not,  however,  wish  to  be  construed  as 
holding  that  the  writ  is  conclusive  evidence  of  that  fact. 
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The  trial  Judge  put  his  judgment  on  no  other  ground,  so  it 
is  quite  open  to  this  Court  to  consider  the  whole  evidence, 
and  give  such  judgment  as,  in  its  opinion,  the  trial  Judge 
ought  to  have  given. 

That  learned  Judge,  however,  stated  in  his  judgment  that 
neither  Patterson  nor  Keable  impressed  him  favourably  as 
a  witness;  and  that  Patterson's  evidence  in  some  respects 
was  deliberately  false.  In  so  far  as  Patterson's  testimony 
is  concerned,  there  is  no  doubt  whatever  that  the  Judge's 
remarks  were  abundantly  well  warranted;  and,  in  so  far  as 
the  testimony,  of  both  these  witnesses  is  concerned,  I  am 
quite  prepared  to  accept  the  Judge's  statement,  because  he 
had  the  opportunity  of  observing  the  demeanour  of  the  wit- 
nesses and  the  manner  in  which  they  gave  their  testimony, 
and  I  have  not. 

Ross  resided  at  Grayson,  and  was  about  going  out  of  the 
country,  and  on  the  28th  December,  1909,  just  before  leav- 
ing, he  executed  what  I  will  call  for  the  present  a  bill  of 
sale  to  the  plaintiff  Patterson  of  a  quantity  of  furniture, 
horses,  buggies,  waggons,  sleighs,  agricultural  implement*, 
harness,  and,  in  fact,  all  movable  and  personal  property  be- 
longing to  him  situate  on  lots  18  and  20  in  block  1  in  the 
townsite  of  Grayson.  Patterson  was,  and  had  be^n  for  some 
years  previous  to  the  bill  of  sale,  Ross's  hired  man.  The 
bill  of  sale  was  registered  on  the  6th  January,  1910.  I  have 
had  the  privilege  of  reading  the  judgment  of  my  brother 
Newlands  herein,  and  I  agree,  for  the  reasons  stated  by  him, 
that  the  bill  of  sale  in  question  is  not  fraudulent  and  void 
against  Ross's  creditors,  because  it  gave  Patterson  a  prefer- 
ence over  other  creditors.  I  also,  assuming  for  the  present 
that  it  was  not  void  under  the  Statute  of  Elizabeth,  a^ree 
that  it  was  not  void  against  such  creditors  because  the  con- 
sideration was  not  truly  expressed,  and  I  agree  to  that  for 
the  reasons  stated  by  Newlands,  J.,  but  with  this  qualifica- 
tion. Patterson  stated  twice  under  oath  what  the  considera- 
tion was,  as  I  will  hereafter  point  out;  and  what  he  stated 
on  the  first  occasion  did  not  agree  with  what  he  stated  on 
the  other.  The  total  amount,  however,  was  the  same,  and 
Buch  consideration  is  stated  on  each  occasion  to  be  made  up 
of  a  present  cash  payment  and  a  past  indebtedness  then  due. 

I  wish,  while  dealing  with  this  question,  to  draw  atten- 
tion to  two  decisions  made  by  myself  on  the  question  of  stat- 
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ing  the  true  consideration  in  a  bill  of  sale.  The  first  one  is 
Walley  v.  Harris,  3  Terr.  L.  E.  161,  where  I  held  practically 
as  laid  down  in  Credit  Co.  v.  Pottd,  6  Q.  B.  D.  295,  cited  by 
my  brother  Newlands.  Walley  v.  Harris  seems  to  have  been 
supported  by  the  authorities  which  I  cited.  In  Hennenfest 
V.  Malchose,  3  W.  L.  E.  171,  I  arrived  at  a  different  con- 
clusion. Evidently  my  attention  was  not  drawn  to  Walley 
V.  Harris  and  the  other  cases,  and  I  attempted  to  come  to  the 
conclusion  which  I  would  have  reached  if  left  to  my  own 
unaided  judgment,  on  the  principle  that  the  legislature,  in 
making  the  provision,  meant  and  intended  what  they  said. 
I  regret  this  because  I  am  afraid  that  I  caused  one  of  my 
learned  brothers  to  go  astray  from  the  authorities  on  the 
subject. 

I  regret  that  I  am  not  able  to  agree  with  my  brother 
Xewlands  on  the  question  whether  this  bill  of  sale  was  really 
and  in  effect  a  mortgage.  I  cannot,  under  the  evidence,  come 
to  any  other  conclusion  than  that  it  was.  The  instrument 
on  its  face  appears  to  be  an  absolute  bill  of  sale.  The  affi- 
davit of  bona  fides  is  according  to  the  requirements  of  such 
affidavits  in  case  of  a  sale  of  goods,  as  provided  by  see.  9  of 
the  Bills  of  Sale  Ordinance  (ch.  43  of  C.  0.  1898),  the 
Ordinance  in  force  at  the  time  of  the  execution  of  the  instru- 
ment. Patterson,  on  his  cross-examination  on  his  affidavit, 
states  that  it  was  given  as  security  for  a  debt;  and,  at  the 
Bame  time  that  this  instrument  was  executed,  he  executed 
the  following  instrument  to  Boss: — 

*^  Memorandum  of  agreement  entered  into  this  28th  day 
of  December,  1909. 

*•  Between  William  Patterson,  of  Grayson,  in  the  prov- 
ince of  Saskatchewan,  of  the  first  part,  and  Walter  T.  Ross, 
of  the  same  place,  of  the  second  part. 

*^  Whereas  the  said  Ross  has  this  day  given  a  quit-claim 
deed  of  lots  19  and  20  in  block  one  (1)  in  the  townsite  of 
Grayson,  and  likewise  given  a  bill  of  sale  of  sundry  goods, 
chattels,  and  personal  effects,  to  the  said  Patterson,  to  se- 
cure the  repayment  of  the  sum  of  three  thousand  one  hun- 
dred dollars  ($3,100),  with  interest  on  the  same  at  six  per 
rent,  per  annum. 

"  Now,  therefore,  this  agreement  witnesseth  that,  in  con- 
sideration of  the  premises  and  the  sum  of  one  dollar  of 
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lawful  money  of  Canada  now  paid  by  the  said  Boss  to  the 
said  Patterson,  the  receipt  whereof  is  hereby  acknowledged, 
the  said  Patterson  hereby  agrees,  at  any  time  on  or  before 
the  Ist  day  of  April,  1910,  upon  the  said  Boss  paying  to 
him  the  said  sum  of  three  thousand  one  hundred  dollars, 
with  interest  at  6  per  cent,  from  the  date  hereof  to  the  date 
of  such  payment,  to  reconvey  the  said  lots  to  the  said  Boss 
and  to  resell  the  said  goods,  chattels,  and  personal  effects 
to  him. 

*^  Provided  that,  if  the  said  Patterson  shall  be  compelled 
to  pay  any  moneys  in  connection  with  the  said  lots,  said 
sum  so  paid  shall  be  added  to  the  amount  that  the  said  Boss 
would  otherwise  have  to  pay  to  the  said  Patterson." 

(Signed  and  sealed  by  William  Patterson.) 

In  that  instrument  it  is  distinctly  alleged  that  the  bill 
of  sale  was  given  as  security ;  and,  moreover,  a  time  is  fixed 
for  redemption.  If  this  had  appeared  on  the  face  of  the 
alleged  bill  of  sale,  I  am  of  opinion  that  we  could  not  have 
avoided  holding  it  to  be  a  mortgage;  and  I  do  not  see  how, 
as  against  creditors,  that  character  can  be  taken  away  from  it 
because  the  arrangement  is  something  in  the  nature  of  a 
secret  arrangement,  such  as  I  hold  this  unregistered  docu- 
ment to  be.  I  am  of  opinion  that  the  so-called  bill  of  sale 
(if  not  void  under  the  Statute  of  Elizabeth)  was  an  assign- 
ment intended  to  operate  as  a  mortgage;  and  (the  affidavit 
of  bona  fides  not  being  as  provided  in  such  case  by  sec.  6 
of  the  Bills  of  Sale  Ordinance)  is  void  as  against  creditors 
imder  sec.  11  of  that  Ordinance. 

But  I  am  of  opinion  that  the  instrument  is  void  under 
the  Statute  of  Elizabeth,  as  being  fraudulently  made  to 
hinder,  defeat,  and  delay  creditors.  Keable  in  his  testi- 
mony swore  that  on  the  day  of  the  execution  of  the  alleged 
bill  of  sale,  Patterson,  Boss,  and  himself  being  in  the  har- 
ness room,  Boss  stated  "  he  had  made  out  a  note  for  some 
amount  in  favour  of  Billyh'  (meaning  Patterson)  and  lie 
had  dated  it  back  two  years.  (Keable  stated  that  he 
thought  it  was  two  years  Boss  mentioned,  but  he  would  not 
be  sure  how  long  he  dated  it  back.)  He  said  they  were 
going  to  "Grimmett  to  get  a  bill  of  sale,  so  Billy  could 
hold  the  stuff  till  he  got  back  with  some  money.*'  Patter- 
son denies  this.  The  fact  that  Keable  did  not.  impress  the 
learned  trial  Judge  favourably  as  a  witness  has  not  escaped 
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me.  But  I  do  not  consider  that,  for  this  reason,  I  ought 
entirely  to  disregard  his  testimony.  If  he  has  thrown  light 
upbn  the  situation,  and  the  surrounding  circumstances 
hear  him  out,  I  am  of  opinion  that  effect  should  be  given 
to  his  testimony;  and  I  must  say  that  this  testimony  is  the 
only  light  thrown  on  the  many  very  extraordinary  and  sus- 
picious ciixumstances  in  this  case;  and,  that  being  so,  I  am 
disposed  to  credit  it.  In  the  first  place,  the  alleged  bill  of 
sale  was  given  on  the  eve  of  Eoss  leaving  the  country.  It 
does  not  set  forth  the  truth.  It  sets  up  that  an  absolute 
title  is  intended  to  be  conveyed.  The  agreement  of  the 
same  date  shews  that  Ross  had  a  right  to  redeem  and  take 
the  property  back  by  a  certain  date.  There  was  a  secret 
arrangement  by  which  Patterson  was  to  be  paid  wages  at 
the  rate  he  was  hired  with  Ross,  if  he  (Ross)  took  the  prop- 
erty back.  Notwithstanding  this,  Patterson  sold  some  of 
the  property  and  proceeded  to  sell  more  of  it  before  the 
date  for  redemption  by  Ross  had  arrived.  He  caused  a 
portion  of  the  property  to  be*  advertised  for  sale  by  auction, 
and  the  notice  of  sale  described  the  property  as  that  of 
Ross.  (Perhaps  this  by  itself  might  not  amount  to  very 
much,  but  it  is  a  circumstance  worthy  of  being  noted.) 

And  now  a  strange  fact  appears  in  the  evidence.  The 
property  last-mentioned  was  advertised  for  sale  on  the 
SGth  March,  1910.  One  Nesbitt  was  the  auctioneer.  Ho 
was  absent  from  GravFon  on  the  25th  March,  either  at  Elk- 
horn  or  Moosomin,  where  the  Sheriff's  office  is,  and  ho 
sent  a  telegram  to  Stewart  Johnston,  one  of  the  plaintiffs, 
as  follows :  '^  Tell  Patterson  to  sell  the  goods."  Johnston 
went  to  Patterson;  and,  without  shewing  him  the  telegram 
or  stating  that  he  had  received  it,  said  to  him ;  *^  Patterson, 
sell  the  goods.''  Patterson  asked  him  what  was  the  matter. 
Johnston  told  him  he  did  not  know.  Whereupon  Patterson, 
merely  stating  that  he  supposed  Ifesbitt  would'nt  be  home, 
proceeded  at  once  to  sell  the  goods  or  some  of  them.  By  a 
very  curious  coincidence,  the  Deputy  Sheriff  arrived  at 
Grayson  that  same  evening  by  the  train,  and  Nesbitt  trav- 
velled  all  the  way  with  him  from  Moosomin.  The  consider- 
ation for  this  alleged  bill  of  sale  is  expressed  to  be  $3,100, 
and  Patterson  seems  to  be  somewhat  hazy  as  to  how  that 
was  made  up.  He  made  an  affidavit  for  the  purpose  of  veri- 
fying his  claim  at  the  return  of  the  interpleader  summons, 
in  which  he  stated  it  was  made  up  as  follows: — 
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Money  lent  by  him  to  Eoss  before 

28th  Dec,  1909,   $2,598 

And  wages  owing  to  him  by  Ross  for 
services  from  31st  July,  1907,  to 
31st   December,  a909, 502 


This  makes .$3,100 

On  the  trial  he  stated  that  it  was 
made  up  of  cash  paid  on  28th  De- 
cember, 1909,  the  day  the  bill  of 
sale  was  made  out   $   500 

A  note  for  $1,778  (should  be  $l,r88)     1,788 

Wages  about  $500  (say  $502)   502 


$2,790 


The  note  bore  interest  at  7  per  cent.,  and  the  interest 
would  bring  the  amount  up  so  that  the  total  would,  be 
about  $3,100,  perhaps  a  trifle  more.  No  reference  was 
made  in  the  affidavit  to  the  note  at  all,  and  no  reference 
was  made  to  the  $500  paid  on  the  28th  December.  That 
may  be  a  proper  way  of  stating  a  consideration  in  a  bill  of 
sale  to  satisfy  the  Act;  but  I  venture  to  assert  that,  when 
fraud  is  charged,  and  one  is  stating  the,  consideration  of 
such  an  instrument  under  oath  and  shewing  how  it  is  made 
up,  it  ought  to  be  done  truthfully;  and  it  does  not  do  to 
state  that  the  gross  amount  comes  out  the  same  both  times. 
His  object  was  to  shew  by  the  affidavit  that  there  was  a 
bona  fide  indebtedness  for  the  gross  amount;  and,  when  he 
is  making  his  affidavit,  he  is' prepared  to  prove  it  one  way; 
and,  when  he  comes  to  trial,  he  is  prepared  to  prove  it  an- 
other way — apparently  not  very  particular  how  he  does  it 
so  long  as  he  brings  the  gross  amount  out  right  according 
to  his  ideas.  His  excust  for  not  referring  to  this  $500  is 
very  lame.  Then  take  his  excuse  for  rushing  on  the  sale 
on  the  25th.  He  says  he  sold  it  then  because  Stewart  John- 
ston told  him  to  sell  that  stuff,  because  he  didn't  know  if 
Nesbitt  would  be  home.  Stewart  Johnston  did  not,  accord- 
ing to  his  testimony,  tell  him  anything  of  the  sort.  Patter- 
son was  cross-examined  upon  his  affidavit,  and  asserted  then 
that  he  never  saw  Boss  after  he  left  Grayson.  It  turned 
out  at  the  trial  that  he  had  seen  him  at  Winnipeg  after 
that,  and  gave  him  a  further  sum  of  $50,  and  he  went  to 
Winnipeg  partly  for  the  purpose  of  meeting  him.     When 
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examined  as  to  whether  he  had  given  Ross  any  money  there, 
'  and  the  amount,  he  shuffled  as  long  as  he  could,  and  only 
stated  the  amount  when  sharply  spoken  to  hy  the  Judge. 
At  first  he  stated  he  "maybe  gave  Ross  a  dollar  or  two." 
Eventually,  when  so  spoken  to  by  the  Judge,  he  stated 
**  about  $50,"  and,  when  asked  why  he  had  said  "one  or 
two  dollars,"  his  answer  was  that  he  forgot  it.  He  also 
attempted  to  explain  his  evidence,  when  he  stated  that  he 
had  not  seen  him  in  Winnipeg,  by  saying  that  he  misunder- 
stood the  question :  he  thought  he  was  asked  if  he  had  seen 
him  after  he  had  seen  him  in  Winnipeg.  The  form  of  the 
question  renders  that  impossible.  He  also  swore  that  Ross 
told  him  to  look  after  the  stuff  till  he  came  back,  and 
if  he  came  back  he  was  to  pay  him  wages.  This  question 
was  put  to  him:  "You  were  to  have  the  use  of  his  stuff 
when  he  was  away  and  make  some  money  out  of  it,  and 
when  he  came  back  he  would  pay  you  instead  of  paying 
him  ?"  Answer,  "  Yes."  Why  all  this  false  testimony  and 
inconsistent  testimony  if  the  transaction  was  an  honest 
one? 

It  was  contended  that  the  question  of  fraud  could  not 
be  tried  out  on  the  issue  as  drawn.  I  think  that,  in  so  far 
as  this  Court  is  concerned,  that  it  can.  That  point  was 
settled  by  West  v.  Ames  Holden  and  Co.,  3  Terr.  L.  R.  17. 

I  am  of  opinion  that  the  appeal  should  be  allowed  with 
costs  as  against  the  plaintiff  Patterson,  and  that  he  should 
be  barred  as  to  property  claimed  by  him. 

The  other  plaintiffs,  however,  stand  in  a  different  posi- 
tion. They  purchased  the  property  in  which  they  are  in- 
terested from  Patterson  on  the  afternoon  of  the  day  on 
which  that  property  was  attached  by  the  Sheriff.  I  am  of 
opinion  that  they  were  bona  fide  purchasers  from  Patterson 
for  value,  without  notice  of  the  fraud  or  that  the  bill  of 
sale  was  void  as  against  creditors  under  the  Bills  of  Sale 
Ordinance.  There  are  one  or  two  suspicious  circumstances 
with  respect  to  knowledge  on  their  part  that  the  transac-  1 

tion  was  being  attacked  under  the  Ordinance,  especially  as  I 

regards  Johnston;  but  the  evidence  is  not  sufficiently  de- 
finite to  warrant  me  in  finding  that  any  of  them  had  notice. 
As  a  matter  of  fact,  I  hold  the  bill  of  sale  bad  under  the 
Ordinance  not  because  of  anything  that  appears  on  the 
register:  the  contemporaneous  document  on  which  I  hold 
it  bad  waff  not  registered.    In  so  far  as  the  Statute  of 
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Elizabeth  (13  Eliz.  ch.  5)  is  concerned,  these  purchasers 
are  protected  by  sec.  5  of  that  statute,  which,  as  stated  by 
Fry,  J.,  in  In  re  Johnson,  20  Ch.  D.  at  p.  392,  provides 
"that  the  Act  shall  not  extend  to  any  conveyance  upon 
good  consideration  and  bona  fide  to  any  person  not  having 
at  the  time  of  such  conveyance  any  manner  of  notice  or 
knowledge  of  such  covin,  fraud,  or  collusion.  A  convey- 
ance, therefore,  cannot  be  invalidated  by  this  Act  if  there 
has  been  a  bona  fide  purchaser.^' 

Section  24  of  the  Sale  of  Goods  Ordinance  (C.  0.  1898 
ch.  39)  is  as  follows:  "When  the  seller  of  goods  has  a 
voidable  title  thereto,  but  his  title  has  not  been  roiaea  at 
the  time  of  sale,  the  bjiyer  acquires  a  good  title  to  the 
goods,  provided  he  buys  them  in  good  faith  and  without 
notice  of  the  seller's  defect  of  title." 

I  am  of  opinion  that  the  title  which  Patterson  had  to 
the  goods  was  a  voidable  title  within  the  meaning  of  that 
section.  That  is,  if  the  creditors  attacked  it,  it  would  be 
voided.  If  the  creditors  did  not  attack  it,  it  would  be  good. 
No  other  person  could  impeach  it.  I  am  of  opinion  that 
this  section  protects  the  plaintiffs  other  than  Patterson. 

I  am  of  opinion,  therefore,  that  the  appeal,  as  against 
these  plaintiffs,  should  be  dismissed,  and  the  judgment  of 
the  trial  Judge  should  be  affirmed  as  against  them,  with 
costs  exclusively  applicable  to  their  case,  and  that  the 
Sheriff  should  withdraw  as  to  the  property  claimed  by  them. 

Johnstone,  J.,  concurred. 

Nbwlands,  J.  :-^The  interpleader  issue  in  this  case  is, 
simply,  whether  the  goods  seized  or  some  part  thereof  were 
at  the  time  of  the  seizure  the  property  of  Walter  T.  Ross.  The 
claimant  Patterson  claims  under  a  bill  of  sale  from  Ross,  and 
the  other  claimants  make  title  through  him.  The  above  i?8ue 
was  tried  as  if  the  question  submitted  for  trial  by  the  issue 
was  whether  the  bill  of  sale  was  a  valid  one  and  whether  or  not 
it  was  void  as  against  the  creditors  of  Walter  T.  Ross.  Ob- 
jection was  taken  to  this  course  of  proceeding,  but  the  trial 
Jud^sje  held  that  it  was  the  question  which  the  parties  in- 
ten'ded  to  try  (and  which  should,  therefore,  have  been  set 
forth  in  the  issue),  because,  if  the  validity  of  the  bill  of  sale 
was  not  in  question,  there  was  nothing  to  try;  and  this  deci- 
sion was,  I  think,  correct.       The  issue  wa^  directed  because 
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the  Sheriff  had  seized  certain  goods  under  a  writ  of  attachment 
before  judgment,  and  the  learned  trial  Judge  found  in  favour 
of  the  claimants,  because  the  defendant  did  not  prove  that  he 
was  a  creditor  of  Ro8s--tholding  that  it  was  necessary  for  the 
defendant  to  prove  himself  a  creditor  in  order  to  set  aside 
the  bill  of  sale  either  under  the  Assignments  Act  or  13  Eliz. 
ch.  5. 

'  The  issue  being  between  the  defendant  (attaching  credi- 
tor) and  the  claimants,  if  it  is  necessary  for  the  defendant  to 
prove  that  he  is  a  creditor  of  Boss,  he  can,  at  best,  make  out 
only  a  prima  facie  case — Boss,  the  debtor,  not  being  a 
party  to  the  issue;  and  this,  I  think,  was  sufficiently  made 
out  by  the  defendant  putting  in  the  writ  of  attachment ;  be- 
cause, before  such  a  writ  can  be  issued,  the  attaching  creditor 
must  make  an  affidavit  **  stating  clearly  and  succinctly  from 
what  cause  the  debt  arose  and  the  amount  thereof:"  Bule 
417.  In  my  opinion,  the  status  of  the  attaching  creditor  was 
no  part  of  the  issue — ^the  ownership  of  the  goods  and  the 
validity  of  the  bill  of  sale  being  the  questions  to  be  tried — 
and,  unless  the  defendant  was  one  of  those  parties  who  could 
attack  the  bill  of  sale,  such  an  issue  would  not  have  been 
submitted  for  trial. 
-  The  principal  objections  taken  to  the  bill  of  sale  were : — 

(1)  That  it  was  fraudulent  and  void  against  the  creditors 
of  Boss  because  it  gave  Patterson  a  preference  over  the  other 
creditors. 

(2)  That  it  was  void  against  creditors  because  (a)  the 
consideration  was  not  truly  expressed;  (b)  because,  although 
absolute  in  form,  it  was  really  a  chattel  mortgage;  (c)  be- 
cause the  premises  on  which  the  goods  were  situated  were 
not  the  premises  described  in  the  bill  of  sale. 

(3)  That  the  transaction  was  a  colourable  one,  and  did 
not  Vest  the  goods  in  Patterson. 

As  to  the  first  objection,  the  party  upon  whom  rested  the 
burden  of  proof  in  the  issue,  who  was  properly  the  plaintiff 
in  the  original  action,  would  have  to  prove,  amongst  other 
things,  that  Boss  was,  at  the  time  he  made  the  bill  of  sale, 
in  insolvent  circumstances  or  unable  to  pay  his  debts  in  full. 
As  no  evidence  was  given  to  prove  Boss's  inability  to  pay  his 
debts,  the  defendant  must  fail  upon  this  issue. 

As  to  the  second  objection,  that  the  consideration  was  not 
truly  expressed,  this  Court,  in  Palmer  v.  May,  18  W.  L.  B. 
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676,  followed  Credit  Co.  v.  Potts,  6  Q.  B.  D.  896.  There  the 
bill  of  sale  recited  that  B.  had  agreed  to  lend  A.  £7,350,  and 
the  consideration  for  such  bill  of  sale  was  stated  therein  to  be 
£7,350,  then  paid  by  B.  to  A.  It  was  held  that  the  bill  of  sale 
truly  set  forth  the  consideration,  both  according  to  the  mer- 
cantile and  business  effect  and  its  legal  effect.  In  this  case, 
the  consideration  was  made  up  of  a  promissory  note  from 
Boss  to  Patterson  past  due,  wages  due  from  Boss  to  Patter- 
son, and  the  sum  of  $500  then  paid  by  Patterson  to  Boss,  and 
expressed  in  the  bill  of  sale  as  money  paid  at  or  before  the 
sealing  and  delivery  thereof,  which,  therefore,  under  the 
above  authority,  truly  expresses  the  consideration. 

As  to  the  next  objection,  there  was  no  evidence  that 
satisfies  me  that  this  bill  of  sale  was  intended  to  be  a  chattel 
mortgage. 

As  to  the  lots  being  wrongfully  described  in  the  bill  of 
sale,  and  being  lots  20  and  21,  instead  of  19  and  20,  I  do  not 
think  that  this  will  affect  the  validity  of  the  transaction, 
seeing  that  the  goods  and  chattels  are  otherwise  described 
therein,  and  Boss  took  actual  possession  of  the  same  and 
exercised  acts  of  ownership  over  them. 

There,  therefore,  remains  only  the  question  whether  the 
transaction  was  a  colourable  one  and  did  not  pass  the  pro- 
perty in  the  goods  to  Boss.  About  the  only  evidence  on  this 
point  is  the  advertisement,  which  describes  those  goods  as 
Bosses,  and  this  is  open  to  the  construction  of  being  a  mere 
description  of  the  goods,  which  would  be  the  best  means  of 
identifying  them  in  a  small  place  like  Grayson;  and,  as  the 
other  evidence  does  no  more  than  throw  some  doubt  upon 
the  bona  fides  of  the  transaction,  it  is  not  sufficient  to  upset 
the  bill  of  sale,  in  the  face  of  the  positive  evidence  of  Patter- 
son— ^particularly  as  the  burden  of  proof  is  upon  Palmer. 

I  am,  therefore,  of  the  opinion  that  the  appeal  should  be 
dismissed. 

Lamont,  J.,  concurred. 

In  the  result,  tlie  appeal  was  dismissed. 
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SASKATCHEWAN. 

November  18th^  1911. 

supreme  court  en  banc. 

LINDSAY  V.  DAVIDSON. 

Mnster  and  Servant  —  Injury  to  Servant — Negligence  of 
Master — Defective  Scaffold — Evidence — Res  Ipsa  Loqui- 
tur— Onus—Nsgligence  of  Fellow-servants — WorTcvfien's 
Compensation  Ordinance,  1900 — Absence  of  Contributory 
Negligence, 

The  judgment  of  Lamont,  J.,  17  W.  L.  R.  588,  aflirmed. 
Discussion  of  the  rule  res  ipsa  loquitur  and  the  shifting  of  the 
onus  of  proof. 

Appeal  by  the  defendant  from  the  judgment  of  Lamokt^ 
J.,  17  W.  L.  R.  688. 

The  appeal  was  heard  by  Wetmore,  C.J.,  Newlands^ 
Johnstone^  and  Brown^  JJ. 

H.  V.  Bigelow,  for  the  defendant. 
J.  A.  Allan,  for  the  plaintiff. 

Wetmore,  C.J. : — ^The  defendant  is  a  contractor  and 
builder,  and  was  erecting  a  dwelling-house  in  Saskatoon. 
The  plaintiff  was  a  carpenter  in  his  employ.  On  the  19th 
July,  1909,  the  plaintiff,  by  direction  of  the  defendant,  went 
on  to  a  scaffold  to  do  some  work  in  connection  with  the  con- 
struction of  the  house,  when  the  scaffold  went  down,  and  the 
plaintiff  was  thrown  to  the  ground  and  sustained  very  serious 
injury.     In  this  action  the  plaintiff  alleged  negligence  on 


VOL.  XIX.  W.L.R.  NO.  7—29 


Digiti 


zed  by  Google 


434  ^^^  WESTERN  LAW  REPORTER,  [voL.  19 

the  part  of  the  defendant.  The  action  was  tried  at  Saskatoon 
by  a  Judge  without  a  jury.  The  trial  Judge  gave  judgment 
for  the  plaintiff ;  and  from  that  judgment  the  defendant  ap- 
peals. A  good  deal  of  testimony  was  given,  and,  as  usual  in 
such  cases,  a  considerable  portion  of  it  was  of  a  coutradictory 
character.  Taking  the  evidence  on  the  whole,  I  think  the 
learned  Judge  would  be  warranted  in  reaching  the  conclusion 
he  did,  namely,  as  I  understand  it,  that  the  construction  of 
the  scaffold  was  bad  and  negligent,  and  caused  the  accident. 
The  difficulty  that  presents  itself  to  my  mind  is,  that  the  Judge 
seems  to  have  based  his  judgment  on  res  ipsa  loquitur ;  and  I 
am  of  opinion  that  this  is  not  a  case  where  res  ipsa  loquitur 
is  applicable.  The  general  rule  of  law  is,  that  negligence  will 
not  be  assumed  because  an  accident  has  happened ;  the  fact  of 
negligence  must  be  proved,  or  some  facts  proved  from  which 
negligence  can  be  presumed.  There  is,  however,  one  excep- 
tion to  that  rule,  and  that  is  as  expressed  by  Erie,  C.J.,  in 
Scott  V.  London  and  St.  Katherines  Dock  Co.,  3  H.  &  C. 
596,  at  p.  604,  cited  by  the  trial  Judge :  "  Where  the  thing  is 
shewn  to  be  under  the  management  of  the  defendant  or  his 
servants,  and  the  accident  is  such  as  in  the  ordinary  course 
of  things  does  not  happen  if  those  who  have  the  manage- 
ment use  proper  care,  it  affords  reasonable  evidence,  in 
the  absence  of  explanation  by  the  defendant,  that  the  acci- 
dent arose  from  want  of  care.''  But  it  is  not  conclusive ;  it 
is  merely  evidence  from  which  a  jury  may  find  negligence,  as 
appears  by  what  was  laid  down  by  Lord  Halsbury  in  Smith 
V.  Baker,  [1891]  A.  C.  325,  at  p.  335,  also  cited  by  the  trial 
Judge.  In  Scott  v.  I^ondon  and  St.  Katherines  Dock  Co.,  the 
plaintiff  was  passing  by  the  defendants'  warehouse  when  a 
number  of  bags  of  sugar  fell  on  him  and  injured  him.  That 
is  a  case  that  comes  exactly  up  to  my  idea  of  when  res  ipsa 
loquitur  may  be  applied.  In  Smith  v.  Baker,  the  remark  of 
Ijord  Halsbury  quoted  by  the  trial  Judge  was  merely  a 
dictum :  and,  as  a  matter  of  fact,  that  case  was  not  decided 
because  res  ipsa  loquitur.  Now  was  Ges  v.  Metropolitan  R. 
W.  Co.,  L.  K.  8  Q.  B.  161,  also  cited  by  the  trial  Judge. 
I  do  not  dissent,  however,  from  what  was  laid  down  by 
either  I^rd  Halsbury  or  Brett,  J.  In  the  case  now  before 
the  Court,  I  cannot  see  how  res  ipsa  loquitur,  as  I  under- 
stand it,  can,  under  the  evidence,  be  applied.  The  evidence 
shews  that  such  a  scaffold  is  liable  io  be  injured  by  sun 
checks :  other  lumber  or  material  may  fall  upon  it  and  injure 
it.     Heavy  winds  might  affect  it.     The  evidence  shews  that 
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it  ought  to  be  frequently  and  at  intervals  inspected,  shewing 
thereby  that  it  may  be  rendered  weak  by  what  I  would  call 
wear  and  tear.  I  have  stated  that  the  learned  trial  Judge 
Feenis  to  have  based  his  judgment  on  res  ipsa  loquitur;  but, 
on  a  close  reading  of  the  jud,gment,  I  have  reached  the  con- 
clusion that  his  idea  of  res  ipsa  loquitur  and  mine  may  be 
quite  different ;  and,  if  so,  his  idea  may  be  right.  He  places 
great  reliance  on  what  was  laid  down'  by  Garrow,  J.A.,  in 
O'Brien  v.  Michigan  Central  R.  R.  Co.,  19  0.  L.  R.  345,  as 
to  the  application  of  res  ipsa  loquitur.  The  remarks  of  that 
learned  Judge  seem  to  deal  with  it  from  the  standpoint  of  the 
shifting  of  the  onus  of  proof,  by  the  plaintiff  and  his  wit- 
nesses establishing  a  state  of  facts  from  "which  negligence 
might  be  presumed,  and  so  shiftinT:  the  burden  of  proof  to 
the  defendant  to  shew  that  there  was  no  negligence. 
We  have  the  following  sworn  to  in  this  case : — 

(a)  The  persons  who  put  up  the  scaffold  were  incompe- 
tent men. 

(b)  The  cleat  which  was  nailed  to  the  wall  on  which  the 
outlook  rested  was  made  of  improper  material,  being  cross- 
n:rained  and  so  more  likely  to  split. 

(c)  The  nails  used  were  too  small. 

(d)  The  cleat  was  improperiy  nailed. 

(e)  The  man  French  who  planed  the  cleat  which  came 
away  and  caused  the  j^caffold  to-fall,  was  not  called. 

(f )  The  defendant  carried  away  both  of  the  pieces  of  the 
broken   cleat. 

Each  one  of  these  acts,  except  (a)  and  (f),  was,  if  estab- 
lished, an  act  of  direct  negligence.  Then  were  they,  or  any 
of  them,  the  cause  of  the  accident?  T  am  of  opinion  that  it 
was  open  to  the  Judge  to  find  as  a  fact  that  the  acts  set  forth 
in  (b),  (c),  (d),  and  (e),  or  either  of  them,  caused  the  acci- 
dent; and  that  such  finding  would  be  streuTthened  by  what 
is  set  forth  in  (a)  and  (f ) ;  and  the  Judge  did  so  find,  as  I 
understand  his  judgment,  and  came  to  the  conclusion  that, 
puch  being  the  facts,  the  onus  was  upon  the  defendant  to 
rebut  the  conclusion,  which  he  failed  to  do,  and  that  in  that 
way  res  ipsa  loquitur  applied,  and  not  simply  from  the  fact 
that  the  accident  occasioned  it.  That  I  agree  with.  The 
trial  Judge  has  found  in  express  terms  that  the  defendant 
had  not  negatived  the  most  probable  cause  of  the  accident, 
namely,  that  the  cleat  was  split  when  it  was  being  nailed  to  the 
wall :  and  he  has  found  that  there  was  negligence  on  the  part 
of  the  defendant's  employees  other  than  the  plaintiff  in  the 
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construction  of  the  scaffold,  and  that  such  ne  rligence  was  the 
cause  of  the  injury  which  the  plaintiff  sustained.  I  am  of 
opinion  that  this  finding  was  warranted.  I  am  of  opinion 
that  there  was  no  evidence  on  which  to  find  contributory 
negligence  on  the  part  of  the  plaintiff.  The  trial  Judge  has 
found  that,  if  the  defendant  told  the  plaintiff  to  examine 
the  scaffold  before  he  went  on  it,  he  did  not  hear  him.  That 
disposes  of  the  claim  for  contrrbutory  negligence,  in  so  far 
as  that  matter  is  concerned.  The  only  other  ground  is,  that, 
when  the  plaintiff  went  to  the  scaffold,  he  felt  it  shake,  and 
asked  Parker,  who  put  it  up  and  was  working  with  him  that 
morning,  if  it  was  all  right.  On  Parker  assuring  him  that 
it  was,  he  went  on.  In  my  opinion,  the  doing  this  in  that  way 
was  so  natural  that  we  ought  not  to  find  contributory  negli- 
gence by  reason  of  it.  Perhaps  a  person  of  very  excessive 
caution  might  have  refrained  from  going  on,  but  I  do  not 
think  that  a  person  of  ordinary  and  reasonable  caution, 
actively  engaged  about  his  work,  would  have  given  it  a 
second  thought. 

The  appeal  should  be  dismissed  with  costs. 

Johnstone,  J.,  concurred. 

Newlands,  J.: — This  is  an  action  for  damages  for  an 
injury  caused  to  the  plaintiff  by  the  fall  of  a  scaffold  upon 
which  he  was  working  for  the  defendant.  It  is  the  primary 
duty  of  the  master  to  provide  fit  and  proper  places  for  the 
workmen  to  work  in  and  a  fit  and  proper  system  and  suitayie 
materials  under  and  with  which  to  work :  Ainslie  Mining  and 
R.  W.  Go.  V.  McDougall,  42  S.  C.  R.  420.  The  learned  trial 
Judge  held  that  the  scaffold  collapsed  when  the  plaintiff 
walked  across  it  ^^  because  one  of  the  cleats  nailed  to  the 
house  for  the  purpose  of  supporting  the  scaffold  became  split 
from  top  to  bottom,  and  the  part  that  supported  the  scaffold 
came  away  from  the  house.''  This  broken  cleat  was  taken 
home  by  the  defendant  and  destroyed.  This  made  it  im- 
possible for  the  plaintiff  to  shew  what  caused  the  accident, 
and  therefore  shifted  the  onus  of  proof  to  the  defendant. 
Beven,  *'  Xegligence,^'  p.  1^5,  says :  '^  The  onus  of  proof  may 
be  shifted  by  acts  of  the  one  party  rendering  the  discharge  of 
the  onus  normally  resting  on  the  other  party  more  difficult, 
as  in  Rooney  v.  Allans,  10  Rettie  1224,  where  the  injury 
sued  on  was  caused  by  the  breaking  of  a  chain.  In  the 
ordinary  course,  the  plaintiff  would  have  been  put  to  shew 
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negligence.  But  the  defendant's  superintendent  flung  the 
broken  piece  into  the  Clyde.  ^This  very  indiscreet  act/  said 
Lord  Young,  ^shifts  the  onus  of  proving  its  (the  chain-'s) 
ecmdition  upon  the  defenders,  whose  chief  oflScial  thus  ex- 
cluded the  possibility  of  a  scientific  examination/  " 

The  defendant  did  not  shift  this  onus  by  proving  either 
that  there  was  no  negligence  upon  his  part,  or  that  there  was 
contributory  negligence  on  the  part  of  the  plaintiff;  and  the 
learned  trial  Judge's  finding  that  there  was  negligence  on  the 
part  of  the  plaintiff's  employees  other  than  the  plaintiff  in 
the  construction  of  the  scaffold,  and  that  such  negligence  was 
the  cause  of  the  injury  which  the  plaintiff  sustained,  should, 
therefore,  not  be  interfered  with,  and  the  appeal  should  be 
dismissed  with  costs. 

Bhown^  J.,  concurred.   . 

Appeal  dismissed  with  costs. 


BRITISH  COLTJHBIA. 

November  7th,  1911. 

court  of  appeal. 

RUTHRAUFF  v.  BLACK. 

Principal  and  Agent — Agent's  Cofnmission>  on  Sale  of  Min- 
ing Properties — Amount  of  Commission — Construction  of 
Remuneration^  Agreement. 

In  an  action  by  brokers  for  a  commission  on  thp  sale  by  the 
defendants  of  mining  properties  (in  which  they  had  only  an  interest) 
to  a  purchaser  introduced  by  the  plaintiffs,  it  was  h€^d  (Ibvino,  J.A., 
dissenting),  affirming  the  judgment  at  the  trial,  that,  upon  the  pro- 
per construction  of  the  agreement  made  in  regard  to  the  plaintiffs* 
remuneration,  they  were  not  entitled  to  the  full  sum  of  $18,000  men- 
tioned therein,  but  only  to  ten  per  cent,  upon  the  part  of  the  purchase- 
money  representing  the  defendants*  interest  in  the  properties  sold. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  trial 
Judge  in  so  far  as  it  was  against  the  claim  of  the  plaintiffs 
to  be  paid  the  whole  amount  of  $18,000  mentioned  in  a 
certain  agreement  as  the  plaintiffs'  commission  on  a  sale 
of  mining  properties. 
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The  appeal  was  heard  by  Macdonald,  C.J.A.,  Irving 
and  Martin,  JJ.A. 

Davis,  K.C.,  for  the  plaintiffs. 

W.  A.  Macdonald,  K.C.,  for  the  defendants. 

Macdonald,  C.J.A.: — It  was  conceded  by  Mr.  Davis, 
counsel  for  the  appellants,  that  the  construction  to  be 
placed  upon  the  agreement  of  the  16th  December,  which 
the  learned  trial  Judge  has  designated  the  remuneration 
agreement,  is  practically  the  only  question  in  this  appeal. 
That  agreement  provides  that  the  plaintiffs  "  hereby  agree 
to  accept  .  .  .  $18,000  payable  out  of  and  in  the  ratio 
of  ten  per  cent,  on  all  cash  payments  at  the  time  specified 
in  any  contract,  agreement,  or  successive  agreement  made 
with  John  McMartin  or  others  concerning  the  sale  of  any 
part  or  all  of  said  mining  properties  accepted  by  the  bon- 
deos.'*  The  persons  meant  to  be  designated  by  the  term 
"  bondees  "  are  the  defendants  and  one  Morrison.  The  de- 
fendants Warner  and  Black  had  taken  an  option  on  what  is 
known  as  the  *^  Mother  Lode  "  group  of  mineral  claims,  at 
the  price  payable  to  the  owners  of  $100,000;  and  the  de- 
fendants and  Morrison  had  taken  an  option  on  what  is 
known  as  the  "  Kootenay  Belle  "  group  of  mineral  claims, 
Mt  the  price  payable  to  the  owners  of  $84,000.  Black  and 
Morrison  had  authorised  Warner  to  proceed  to  New  York 
for  the  purpose  of  making  a  sale  of  the  said  claims.  The 
plaintiffs  were  brokers  in  New  York,  and  introduced 
Warner  to  McMartin;  and,  as  a  result  of  that  introduction, 
McMartin  took  an  option  upon  the  two  groups  of  mineral 
claims  to  the  extent  of  six-tenths  thereof,  agreeing  to  pay 
to  the  defendants  and  Morrison  $18,000.  In  the  agreement 
of  option  the  properties  are  declared  to  be  taken  on  the 
basis  of  a  value  of  $300,000.  The  above  agreement  of  re- 
muneration is,  therefore,  one  for  the  payment  of  a  com- 
mission to  the  brokers,  not  on  the  whole  value  of  the  prop- 
perty,  but  on  the  amount  of  money  which  the  defendants 
nnd  Morrison  were  to  receive.  When  the  agreement  was 
made,  the  parties,  in  my  opinion,  contemplated  payment 
of  a  ten  per  cent,  commission,  which  is  admitted  to  be  the 
regular  commission  on  the  sale  of  mining  property;  and 
further  intended  to  limit  the  ten  per  cent,  to  the  interest 
of  the  defendants  and  Morrison,  that  is  to  say,  to  the  sum 
which  should  be  payable  to  them  for  their  interest  in  the 
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property.  Had  that  option  been  exercised  by  McMartin,  no 
difficnlty  would  have  arisen;  but  that  option  was  later  aban- 
doned, and  McMartin  purchased  the  Mother  Ijode  group 
alone  for  $175,000,  $100,000  to  go  to  the  owners  and  $76,- 
000  to  the  defendants.  It  is  now  contended  by  the  appel- 
lants that  they  are  entitled  to  $18,000  by  way  of  commis- 
sion on  the  latter  sale,  by  virtue  of  the  term  in  the  agree- 
ment extending  commission  to  successive  agreements.  Mr. 
Davis's  contention  was,  that  the  $18,000  was  to  be  paid  in 
any  event  on  any  successive  sale  either  of  the  whole  or  part, 
and  no  matter  what  the  terms  were.  I  am  unable  to  take 
that  view  of  the  agreement.  Bearing  in  mind  the  fact  that 
the  first  McMartin  option  had  just  been  entered  into,  and 
that  the  parties  had  that  in  mind  when  they  mentioned  the 
sum  of  $18,000,  I  think  the  mention  of  the  $18,000  was  only 
incidental,  and  that  the  real  a,07'eement  was  for  ten  per  cent, 
commission  on  the  moneys  which  the  defendants  should  re- 
ceive on  that  or  any  subsequent  transaction  arising  out  of 
the  introduction.  The  commission  is  to  be  paid  "  out  of  and 
in  the  ratio  of  ten  per  cent,  of  all  cash  payments.^'  Thi.^ 
would  be  impossible,  if  the  appellants'  contention  be  ac- 
ceded to;  and,  to  my  mind,  puts  the  matter  beyond  reason- 
a])le  doubt. 

It  was  contended  that,  even  if  that  be  the  true  construc- 
tion of  the  agreement,  the  ten  per  cent,  should  be  paid  on 
the  total  purchase-price  of  the  Mother  Lode,  namely,  $175,- 
000,  and  not  merely  upon  the  $75,000  which  wasi  to  go  to 
the  defendants.  I  will  assume  that  in  an  ordinary  tranpac- 
tion,  where  brokers  effect  the  sale  of  property,  the  usual 
commission  is  payable  upon  the  gross  price;  but  in  this 
case  the  parties  were  dealing  rather  with  the  option  held  by 
the  defendants  than  with  the  property.  The  sale  to  Mc- 
Martin was  really  a  sale  of  the  option  which  the  defendants 
had  obtained  from  the  owners,  and  that  was  recognised  by 
the  plaintiffs  in  the  agreement  when  the  ten  per  cent,  com- 
mission was  limited  to  the  value  of  the  defendants'  interest. 

I  think  the  judgment  below  is  right,  and  that  the  ap- 
peal should  be  dismissed. 

Martin,  J.A.  : — On  the  meaning  to  be  attached  to  the 
expression  "ten  per  cent,  of  all  cash  payments,''  in  the 
azreement  of  the  16th  December,  1908,  this  case  turns. 
After  a  careful  consideration  of  the  document  in  the  light 
of  the  surrounding  circumstances  in  evidence  before  us,  I 
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can  only  reach  the  conclusion  that  "caah  payments^'  refers 
to  those  received  by  Warner  and  his  associates;  the  mention 
of  $18,000  means  that  in  no  case  would  the  commission 
amount  to  more  than  that  sum.  This  construction  is,  in 
my  opinion,  the  one  which  bueiness  men,  in  the  circum- 
stances, would  place  upon  the  agreement,  but  which  is,  I 
agree,  unhappily  worded  by  the  writer  of  it,  who  became  in- 
volved in  the  pedantic  misuse  of  pseudo-legal  expressions 
which  he  did  not  understand,  instead  of  resorting  to  plain 
language,  thereby  avoiding  all  this  regrettable  heavy  expense. 
The  appeal  should,  I  think,  be  dismissed. 

Irving,  J.A. : — I  am  of  opinion  that  the  plaintiflfs  are 
entitled  under  the  memorandum  of  the  16th  December,  1908, 
to  $18,000. 

By  the  contract — as  I  understand  it — ^they  were  to  re- 
ceive $18,00Q  for  services  in  any  deal  between  Mr.  McMartin 
and  Mr.  Warner,  as  the  result  of  their  introduction  of  War- 
ner to  McMartin,  or  any  substitution  for  it. 

The  agreement  of  the  10th  February,  1909^,  was  the 
result  of  the  introduction. 

Appeal  dismissed;  Irving,  J.A.,  dmenting. 


BBITISH  COLVHBIA. 

Morrison.  J.  November  8th,  1911. 

chambers. 

Be  RAHIM. 

Alien — Deportati-on  —  Immigration  Act,  1910  —  Non-^etro- 
activity  of  sec,  SS  (10) — Order  in  Council — Sec.  S8 — 
Habeas  Corpus — Previous  Arrest  and  Discharge, 

Sub-section  10  of  sec.  33  of  the  Immigration  Act,  1910,  is  not 
retrospective  nor  retroactive,  and  does  not  apply  to  an  aUen  tourist 
who  entered  Canada  before  it  was  passed. 

West  V.  Gwynne.  80  L.  J.  Ch.  586,  specially  referred  to. 

Held,  also,  that  an  order  in  council,  passed  since  the  Act  of  1910, 
was  not  a  valid  order  in  council  pursuant  to  sec.  38  of  the  Act. 

And  an  alien  tourist  who  bad  been  a  second  time  arrested  and 
held  for  deportation  pursuant  to  the  Act,  and  had  previously  been 
discharged,  was  again  discharged  upon  haheod  corpu9. 
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Motion  by  Bahim,  upon  the  return  of  a  habeas  corpus, 
for  his  discharge  from  custody,  he  being  held  for  deportation 
under  the  Immigration  Act,  1910. 

G.  E.  McCrossan,  for  Rahim. 
Macdonnell,  for  the  Crown. 

MoBBisoN,  J.: — Bahim,  a  non-immigrant  Hindoo,  came 
to  Canada  before  the  passing  of  the  Immigration  Act,  1910, 
from  Honolulu,  in  which  place  he  appears  to  be  the  owner 
of  considerable  property,  and  in  which  country  he  had  re- 
sided nearly  two  years.  He  was  subsequently  apprehended 
and  held  for  deportation.  On  habeas  corpus  proceedings 
before  Mr.  Justice  Murphy,  he  was  released:  17  W.  L.  B. 
127.  A  second  time  he  was  apprehended  and  again  held 
for  deportation.     Now,  he  again  applies  for  release. 

In  limine  the  plea  of  res  judicata  is  raised  on  his  belialf, 
and  also  that  there  is  no  valid  order  in  council,  pursuant  to 
pec.  38  (a)  of  the  Act  of  1910. 

The  order  in  council  in  question  reads  as  follows :  "  From 
and  after  the  date  hereof,  the  landing  in  Canada  shall  be 
and  the  same  is  hereby  prohibited  of  any  immigrants  who 
have  come  to  Canada  otherwise  than  by  continuous  journey 
from  the  country  of  which  they  are  natives  or  citizens,  and 
upon  through  tickets  purchased  in  that  country,"  etc. 

For  the  authority  to  pass  an  order  in  council  dealing 
with  persons  such  as  the  applicant,  I  am  referred  to  sec.  38 
(a),  supra,  which  enacts  that  **the  Governor-General  in 
Council  may,  by  proclamation  or  order,  whenever  he  deems 
it  necessary  or  expedient, — (a)  prohibit  the  landing  in  Can- 
ada ...  of  any  immigrant  who  has  come  to  Canada 
otherwise  than  by  continuous  journey  from  the  country  of 
which  he  is  a  native  or  naturalized  citizen,"  etc. 

Counsel  proceeded  to  deal  with  the  further  ground  that 
Bub-sec.  10  of  sec.  33  of  the  Act  of  1910  is  retrospective  and 
retroactive.  That  sub-section  provides  that  **  every  person 
who  enters  Canada  as  a  tourist  .  .  .  but  who  ceases  to 
be  such  and  remains  in  Canada,  shall  forthwith  report  such 
facts  to  the  nearest  immigration  officer  and  shall  present 
himself  before  an  officer  for  examination  under  this  Act,  and 
in  default  of  so  doing  he  shall  be  liable  ...  to  deporta- 
tion, by  order  of  a  Board  of  Inquiry,"  etc. 

In  view  of  the  opinion  I  hold  as  to  this  submission,  I 
do  not  deem  it  necessary  to  deal  minutely  with  the  others 
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above  set  out.  I  do  not  think  this  provision  is  either  re- 
troactive or  retrospective.  Buckley,  L.J.,  deals  with  the 
meaning  of  the  word  "  retrospective "  in  the  course  of  his 
jud,gment  in  West  v.  Gwynne,  80  L.  J.  Ch.  at  p.  686  et 
seq. :  "If  an  Act  provides  that  as  at  a  past  date  the  law 
shall  be  taken  to  have  been  that  which  it  was  not,  that  Act 
I  understand  to  be  retrospective.'^  And  it  seems  to  me  that 
here,  as  in  that  case,  ^*the  question  is  as  to  the  ambit  and 
scope  of  the  Act  and  not  as  to  the  date  as  from  which  the 
new  law,  as  enacted  by  the  Act,  is  to  be  taken  to  have  been 
the  law.*'  And  again  the  learned  Lord  Justice  proceeds: 
"As  a  matter  of  principle,  an  Act  of  Parliament  is  not 
without  sufficient  reason  taken  to  be  retrospective.  There 
is,  so  to  speak,  a  presumption  that  it  speaks  only  as  to  the 
future.^' 

It  seems  quite  clear  to  me  that  Parliament  was  dealing 
with  those  persons  who  after  the  passing  of  the  Act  entered 
Canada.  I  do  not  think  the  Act  is  retrospective.  Nor  do 
I  think  there  is  a  valid  order  in  council,  pursuant  to  sec. 
38  of  the  Act.  Doubtless,  the  limitation  which  the  word 
^'  naturalized  "  has  placed  upon  the  word  "  citizen  *^  was  ad- 
visedly made  by  Parliament;  and  it  may  well  be  that,  when 
the  order  in  council  was  drafted,  the  fact  of  the  repeal  of  ch. 
33  of  the  Acts  of  1908  was  overlooked. 

Besides,  this  man  has  a  second  time  within  a  short  period 
been  put  in  jeopardy  on  the  same  charge.  On  all  grounds  I 
think  he  should  be  released. 


KANITOBA. 

November  20th,  1911. 

court  of  appeal. 

GAS  POWER  AGENCY  LIMITED  v.  CENTRAL 
GARAGE  CO. 

Parities — Joinder  of  Defendants — Unity  of  Causes  of  Action 
— Piecing — Breach  of  Contract — Procuring  Breach. 

Order  of  Macdonald,  J.,  ante  19S,  affirmed. 

Construction  of  Rules  218  and  219  and  review  of  the  authorities. 
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This  action  was  brought  against  the  Central  Gara,9:e  Com- 
pany and  One  Williams  and  one  Parker.  As  against  the 
company  the  plaintiffs  sought  to  recover  damages  for  breach 
of  a  contract  to  pay  for  advertising.  As  against  the  in- 
dividual defendants,  the  plaintiffs  made  the  allegations  of 
the  acts  referred  to  hereafter,  but  made  no  positive  allega- 
tion that  the  company  was  a  party  thereto. 

On  behalf  of  the  defendant  company  an  application  was 
made  to  the  Deputy  Beferee  in  Chambers  to  strike  out  the 
paragraphs  of  the  statement  of  claim  containin.'r  the  allega- 
tions referring  to  and  claiming  relief  against  the  individual 
defendants.  The  Referee  dismissed  the  motion*.  An  appeal 
was  taken  from  his  decision  to  Macdonald,  J.,  who  upheld 
the  order  made  by  the  Deputy  Referee ;  and  from  the  order  of 
Macdoxald,  J.,  ante  193,  this  appeal  was  taken. 

The  appeal  was  heard  by  Howell,  C.J.M.,  Richards, 
Perdue,  and  Cameron,  JJ.A. 

W.  R.  Mulock,  K.C.,  and  J.  W.  E.  Armstrong,  for  the 
defendants. 

F.  M.  Burbidge,  for  the  plaintiffs. 

Howell,  C.J.M.  : — ^The  statement  of  claim  arrays  the 
facts  so  as  to  point  to  two  separate  causes  of  action,  but  a 
proper  consideration  of  the  facts  will  put  the  matters  in  a 
different  light.  The  plaintiffs  suffered  damage  because  of 
a  breach  of  contract,  and  allege  that  the  individual  defend- 
ants are  liable  for  these  damages,  because  they  conspired  to- 
gether to  induce  and  did  induce  the  defendant  company  to 
refuse  to  carry  out  that  contract,  and  the  plaintiffs  allege 
that  the  defendant  company  is  also  liable  for  these  damages 
because  it  did  not  carry  out  the  contract  on  its  part.  The 
cause  of  action  is  the  breach  of  'X)ntract:  and,  assuming  (a 
point  T  have  not  considered)  that  because  of  this  conspiracy 
the  individual  defendants  are  liable  for  damages  for  this 
breach,  they  are  clearly  proper  parties  defendant;  and  the 
company,  having  committed  the  breach,  is  also  a  proper 
party  against  which  the  plaintiffs  may  recover. 

Our  Rule  219,  which  is  Order  XVT.,  Rule  4,  in  the  Eng- 
lish Rules,  is:  "All  persons  may  be  joined  as  defendants 
p.gainst  whom  the  right  to  any  relief  is  alleged  to  exist, 
whether  jointly,  severally,  or  in  the  alternative ;"  and,  with- 
out authority,  I  would  have  thought  that  the  plain  meaning 
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of  this  language  would  have  allowed  all  the  matters  in  this 
suit  to  be  tried  together. 

Because  of  the  form  of  original  Rule  1  in  England,  the 
case  of  Smurthwaite  v.  Hannay,  [1894]  A.  C.  494,  fol- 
lowed by  Sadler  v.  Great  Western  B.  W.  Co.,  [1896]  A.  C. 
450,  gave  a  very  narrow  construction  to  Rule  4  ai)Ove  referred 
to.  After  these  decisions,  Rule  1  in  England  was  altered 
to  the  present  Order  XVI.,  Rule  1,  of  which  Rule  218  of 
the  King's  Bench  Act  is  a  copy.  After  the  alteration  of  the 
English  Rule,  the  case  of  Compania  Sansinena  v.  Houlder, 
[1910]  2  K.  B.  354,  took  up  this  subject  a^ain  and  decided 
that,  by  the  changes  made  in  Rule  1,  the  construction  put 
by  the  two  first-mentioned  cases  on  Rule  4  (our  Rule  219) 
should  not  now  apply.  The  majority  of  the  Court  in  that 
case  also  held  that  the  Rules  now — that  is,  our  Rules  218  and 
219  read  together — really  permit  a  joinder  of  causes  of  ac- 
tion, and  the  same  majority  read  Prankenburg  v.  Great 
Horseless  Carriage  Co.,  [1900]  1  Q.  B.  504,  as  a  case  where 
two  separate  causes  of  action  were  joined. 

It  seems  to  me  that  the  matter  is  now  cleared  up  and  the 
ordinary  meaning  can  now  be  given  to  Rule  219.  If  two 
action  were  brought  to  try  the  issues  in  this  suit,  in  each 
there  must  be  proved :  1st,  the  same  contract;  2tid,  the  same 
breach;  and  3rd,  the  same  damages;  and,  even  if  it  were 
held  that  there  were  two  causes  of  action,  all  should  be  tried 
together,  for  I  think  the  Rule  is  wide  enough  to  permit  it. 

To  use  the  language  of  Sir  John  Boyd  in  Evans  v. 
Jaflfray,  1  0.  L.  R.  614,  621 :  ''  Despite  the  form  of  pleading, 
there  is  such  unity  in  the  matters  complained  of  as  between 
all  parties  as  justifies  the  retention  of  the  defendants  who 
appeal.'* 

The  appeal  is  dismissed,  with  costs  to  be  costs  in  the 
cause  to  the  plaintiflE. 

Perdue,  J.A.  : — With  considerable  doubt  and  hesitation, 
I  agree  that  this  appeal  should  be  dismissed.  I  have  come 
to  this  conclusion  largely  on  the  ground  that  the  tendency 
of  the  latter  cases  is  in  the  direction  of  giving  greater  lati- 
tude in  the  joinder  of  defendants  against  whom,  individually, 
distinct  remedies  are  sought,  if  the  right  to  relief  in  each  case 
arises  out  of  the  one  transaction.  I  do  not  think  we  are 
asked  to  q:o  much  further  in  this  case  than  the  Court  of 
Appeal  in  England  went  in  Frankenburg  v.  Great  Horseless 
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Carriage  Co.,  [1900]  1  Q.  B.  .604.  In  that  case  a  company 
and  individnal  directors  of  the  company  were  joined  as 
defendants  in  one  action,  in  which  rescission  of  a  contract  to 
take  shares  and  a  return  of  money  paid  on  allotment  were 
claimed  as  against  the  company,  and  damages  were  claimed  as 
against  the  individual  directors,  on  the  ground  that  false 
statements  had  been  made  in  a  prospectus  of  the  company. 
These  appear  to  be  distinct  causes  of  action;  but  the  Court 
allowed  them  to  be  joined,  because,  apparently,  the  real 
cause  of  action  was  the  issue  of  the  misleading  prospectus. 

In  the  present  case,  the  real  cause  of  action,  the  real 
injury  to  the  plaintiflfs,  arose  out  of  the  breach  of  a  contract 
entered  into  between  the  plaintiffs  and  the  Central  Garage 
Company.  The  cause  of  action  alleged  against  the  other  two 
defendants  is,  that  they  procured  and  induced  the  Central 
Garage  Company  to  break  its  contract  with  the  plaintiffs. 

Both  causes  of  action  arise  directly  or  indirectly  through 
the  contract  which  has  been  broken.  The  plaintiffs  complain 
that  they  seek  relief  against  the  other  party  to  the  contract 
and  also  against  those  who,  as  it  is  alleged,  wrongfully  in- 
duced that  party  to  commit  the  breach. 

I  cannot  see  how  any  wrong  or  inconvenience  will  be 
caused  to  the  defendants  or  any  of  them  by  having  both 
causes  of  action  tried  together.  The  two  causes  of  action 
are,  I  think,  so  closely  connected  and  so  interwoven,  that 
all  defendants  may  be  joined  as  against  whom  relief  is 
sought,  and  the  remedies  to  which  the  plaintiff  claims  to  be 
entitled  may  properly  be  dealt  with  in  the  one  action.  I 
would  refer  to  Bullock  v.  London  General  Omnibus  Co., 
[1907]  1  K.  B.  264;  Compaiiia  Sansinena  v.  Houlder,  [1910] 
2  K.  B.  354;  Kent  Coal  Exploration  Co.  v.  Martin,  16  Times 
L.  R.  486;  Evans  v.  Jaffray,  1  0.  L.  R  614. 

Camerox,  J. a.: — Our  Bule  218  is  the  present  English 
Order  XVI.,  Bule  1.  The  English  Rule,  as  it  stood  prior  to 
1896,  is  indicated  in  the  Annual  Practice,  1911,  p.  170. 
Before  the  alteration,  it  was  held  that  this  Rule  dealt  only 
with  joinder  of  parties  and  not  with  causes  of  action :  Smurth- 
waite  V.  Hannay,  [1894]  A.  C.  494.  Our  Rule  219  is 
identical  (save  for  the  transposition  of  the  words  "without 
any  amendment*^)  with  the  English  Order  XVI.,  Rule  4. 
This  Rule  was  the  converse  of  the  old  Rule  1  before  its 
amendment,  and   it  was  said  in   Smurthwaite  v.   Hannay, 
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supra,  pp.  501,  504,  that  the  construction  to  be  applied  to 
the  one  Rule  was  to  be  applied  to  the  other.  With  these 
Rules  must  be  read  our  Rule  257,  the  English  Order  XVIII., 
Rule  1. 

Paragraph  9  of  the  statement  of  claim  alleges  that  the 
individual  defendants  wrongfully  conspired  together,  and, 
with  intent  to  injure  the  plaintiffs,  procured  and  induced 
the  defendant  company  to  break  its  said  contract,  by  reason 
of  which  the  company  did  break  the  contract,  whereby  the 
plaintiffs  Buffered  damage. 

Paragraph  10  alleges,  in  the  alternative,  that  these  acts 
complained  of  were  done  by  one  of  the  individual  defendants 
with  the  authority  of  the  other. 

The  effect  of  this  would  be  that  the  acts  complained  of 
were  alleged  to  be  done  by  the  individual  defendants,  either 
acting  separately  or  acting  together. 

Paragraph  11  allege?,  in  the  alternative,  that  the  in- 
dividual defendants  wrongfully  conspired  together  and  with 
one  Muir  to  do  the  acts  complained  of,  whereby  the  plaintiffs 
suffered  damage. 

I  assume,  for  the  purposes  of  this  appeal,  that  the  allega- 
tions made  in  the  last-named  paragraphs  are  sufficient  in 
point  of  law. 

The  inducing  persons  under  personal  contracts  to  break 
their  contracts  is  forbidden.  Lumley  v.  Gye,  2  E.  &  B.  216. 
^*  In  such  an  action  on  the  case,  the  plaintiff  is  entitled  to 
recover  against  one  defendant  witliout  proof  of  any  con- 
spiracy, the  malicious  injury  and  not  the  conspiracy  being 
the  gist  of  the  action:"  Crompton,  J.,  at  p.  229.  Where, 
also,  it  is  alleged  that  the  dama^^e  is  caused  by  a  conspiracy, 
it  is  to  be  observed  that  *^  as  a  rule  it  is  the  damage  wrong- 
fully done,  and  not  the  conspiracy,  that  is  the  gist  of  actions 
on  the  caPc  for  conspiracy :"  per  Bowen,  L  J.,  Mogul  Steam- 
ship Co.  V.  McGregor,  23  Oh.  D.  616. 

A  cau?e  of  action  has  been  defined  as  '^  every  fact  which 
is  material  to  be  pioved  to  entitle  a  plaintiff  to  succeed:'' 
per  Brett,  J.,  in  Cooke  v.  Gill,  L.  R.  8  0.  P.  107.  See  also 
Compafiia  Sansinena  v.  Houlder,  [1910]  2  K.  B.  at  p.  368, 
where  Buckley,  L.J.,  refers  to  ''  cause  of  action "'  as  meanins^ 
the  facts  from  which  there  arose  in  the  plaintiff  a  right  to 
relief  against  somebody. 

In  Frankenburg  v.  Great  Horseless  Carriage  Co.,  [1900] 
1  Q.  B.  504,  the  action  was  brought  by  the  plaintiff  against 
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the  company  and  its  directors  and  promoters,  claiming  as 
against  the  company  rescission  of  the  allotment  of  shares 
to  him  and  recovery  of  the  money  paid  therefor,  and,  as 
against  the  other  defendants,  damages  for  misrepresenta- 
tions in  the  prospectus  issued.  It  was  held  that  there 
was  no  objection  to  the  action  as  joining  separate  causes 
of  action,  as,  in  substance,  there  was  only  one  cause  of  action, 
that  ir.  to  Fay,  the  improper  issue  of  the  prospectus.  ''In 
substance- the  shareholder  has  one  grievance,  call  it  a  cause 
of  action  or  what  you  will;  and,  in  substance,  he  has  one 
complaint,  and  all  the  persons  he  sues  have,  according  to 
him,  been  ,?uilty  of  conduct  which  gives  him  a  right  to  relief 
in  respect  to  that  one  thing  which  they  have  done,  namely, 
the  issuing  of  a  prospectus:''  per  Lindley,  M.R.,  at  p.  509. 
Can  it  not  be  said  in  this  case  that  the  plaintiff  has  really  but 
one  grievance,  in  substance,  namely,  the  .breach  of  the  con- 
tract set  out,  and  that,  as  to  that  cause  of  action,  it  claims 
against  the  garage  company  a  remedy  in  damages  for  the 
breach,  and  as  against  the  other  defendants  damages  for 
that  same  breach  occasioned  by  their  acts? 

In  Bullock  V.  London  General  Omnibus  Co.,  |"1907] 
1  K.  B.  264,  the  action  was  brought  by  the  plaintiff  in 
respect  of  injuries  occasioned  by  the  collision  between  two 
vehicles,  asrainst  the  owners  of  both,  the  statement  of 
claim  alleging  joint  negligence,  and,  alternatively,  negli- 
gence on  the  part  of  each  defendant.  It  was  held  that 
after  the  alteration  of  Rule  1  of  Order  XVI.,  following  on 
the  decision  in  Smurthwaite  v.  Hannay,  [1894]  A.  C. 
494,  the  joinder  in  an  action  of  tort  of  two  defendants 
against  whom  the  right  to  any  relief,  in  respect  of  the 
same  transaction,  is  claimed,  whether  jointly,  severally,  or 
in  the  alternative,  is  authorised  by  Rule  4  of  the  Order. 
''There  is  here  an  averment  of  a  joint  tort  by  both  sets 
of  defendants,  with  a  separate  charge  of  tort  against 
each.''  In  Sadler  v.  Great  Western  R.  W.  Co.,  [1896]  A.  C. 
450,  there  was  no  averment  of  a  joint  tort,  but  an  attempt 
was  made  to  combine  in  one  action  a  claim  for  damages 
arising  from  separate  torts  of  two  defendants.  In 
Smurthwaite  v.  Hannay,  supra,  there  were  a  number  of 
plaintiffs,  whose  causes  of  action  were  separate  and  dis- 
tinct, and  it  was  held  that  they  could  not  be  joined, 
under  the  Order,  as  it  stood:  per  Collins,  M.R.,  p.  270. 
"  It  is  said  that  there  is  a  distinction  in  this  respect  between 
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the  law  applicable  to  torts  and  that  applicable  to  contracts, 
but  I  cannot  see  any  reason  for  such  a  distinction:*'  lb., 
p.  271. 

The  question  involved  and  the  various  decisions  on  the 
point  in  England  are  discussed  in  the  Court  of  Appeal 
in  Compania  Sansinena  v.  Houlder,  [1910]  2  K.  B.  364. 
This  action  was  brought  against  Houlder  Brothers,  with 
whom  the  plaintiffs  had  a  special  contract  for  shipment  of 
meats  from  the  Argentine  to  England,  and  also  against  the 
Federal  Navigation  Company,  the  owners  of  the  particular 
ship  by  which  the  meat  in  question  had  been  shipped.  It 
was  argued,  in  support  of  an  order  striking  out  the  Federal 
Navigation  Company,  that  the  alteration  in  Rule  1  by  the 
amendment  has  not  affected  Bule  4  of  Order  XVI.,  and  that, 
therefore,  the  decision  in  Sadler  v.  Great  Western  R.  W. 
Co.,  supra,  still  held  good.  This  contention  was  not  upheld 
by  the  Court  of  Appeal.  Lord  Justice  Vaughan  Williams 
based  his  decision  that  the  defendants  were  properly  joined, 
on  the  ground  that  it  could  be  taken  from  the  allegations 
of  the  statement  of  claim  that  the  relation  of  principal  and 
agent  existed  between  the  Federal  Navigation  Company  and 
Houlder  Brothers.  He  clearly  sets  out  his  view  that, 
''where  there  is  no  pretence  for  saying  that  the  respective 
causes  of  action,  in  respect  of  which  several  defendants  are 
joined,  are  other  than  separate  or  distinct  causes  of  action, 
the  fact  that  those  causes  of  action  arose  out  of  the  same 
transaction  is  not  sufficient  ground  for  allowing  the  defend- 
ants to  be  joined  in  the  same  action :''  p.  36. 

Here  there  can  be  no  possible  contention  of  a  relation 
of  principal  and  agent  between  the  defendant  company 
and  the  individual  defendants;  and  it  can  possibly  be  said 
that  there  are  "two  distinct  causes  of  action,  the  only 
common  element  of  which  would  be  that  they  both  result 
in  a  claim  for  damages;^'  and,  therefore,  according  to  the 
view  of  Vaughan  Williams,  L.J.,  these  causes  of  action 
should  not  be  joined.  But  it  seems  to  me  that  the  other 
members  of  the  Court  took  an  entirely  different  view. 
Fletcher  Moulton,  L.J.,  considered  that  the  statement  of 
claim  contained  an  allegation  that  "  for  one  breach  of  the 
contract  evidenced  by  the  bills  of  lading,  one  or  the  other 
of  the  two  defendant  companies  is  responsible.*'  Had  the 
matter  been  res  integra,  he  says,  he  would  have  thought 
Rule  4  was  expressely  framed  to  meet  such  a  case.  He 
then   proceeds   to    consider   Smurthwaite    v.    Hannay   and 
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Sadler  v.  Great  Western  E.  W.  Co.,  both  decided  before  the 
alteration  in  Rule  1,  which  alteration,  he  holds,  ^^  makes  it 
clear  that  Order  XVI.  does  not  now  solely  deal  with  joinder 
of  parties,  but  also  with  joinder  of  causes  of  action:'*  p. 
365.  '^  We  are  entitled  to  consider  the  meaning  of  the 
wide  language  of  Rule  4  as  forming  part  of  an  Order  which 
purports  to  some  extent  to  deal  with  joinder  of  causes  of 
action  :'*  ib.  *'  The  result  appears  to  me  to  be  that  we  are 
not  now  bound  to  limit  the  plain  meaning  of  the  words  of 
Rule  4  by  reference  to  a  decision  of  the  House  of  Lords 
given  imder  a  different  state  of  circumstances,  when 
Order  XVI.  stood  as  it  was  originally  framed/'  He 
admits  the  difficulty  in  reconciling  previous  decisions,  and 
approves  and. follows  Prankenburg  v.  Great  Horseless  Car- 
riage Co.,  where,  in  his  opinion,  clearly  different  causes  of 
action  were  joined.  He  concludes:  "It  follows,  therefore, 
from  that  decision  that  the  strict  interpretation  which  the 
respondent's  counsel  asked  us  to  put  upon  the  terms  of  the 
Rules  of  Order  XVI.  other  than  Rule  1,  namely,  that  they 
do  not  in  any  case  admit  of  defendants  being  joined  in  re- 
pect  of  different  causes  of  action,  has  not  been  acted  on  by 
this  Court:'*  p.  36. 

Buckley,  L.J.,  also  refers  to  Smurthwaite  v.  Hannay, 
and  to  the  alteration  in  Rule  1,  and  its  effect  on  Rule  4. 
*'The  question  is,"  he  says,  "whether,  under  that  Rule  (4), 
it  is  not  now  in  some  cases  possible  to  join,  as  defendants 
in  the  same  action,  persons  as  against  whom  the  causes  of 
action  do  not  depend  upon  exactly  the  same  set  of  cir- 
cumstances.'' His  answer  to  this  question  is  in  the  af- 
firmative. He  refers  to  Child  v.  Stenning,  5  Ch.  D.  695, 
where  a  trespasser  to  lands  and  the  lessor  of  the  plaintiff  were 
joined  as  defendants — a  decision  never  overruled ;  to  Frank- 
enburg  v.  Great  Horseless  Carriage  Co.  and  Bullock  v. 
London  General  Omnibus  Co.,  also  to  Thompson  v.  London 
County  Council,  [1899]  1  Q.  B.  840,  where  it  was  sought 
to  make  two  parties  defendants  where  the  cause  of  action 
alleged  against  one  rested  upon  a  different  state  of  circum- 
stances from  that  alleged  in  support  of  the  claim  against 
the  other.  (This  case  is  referred  to  in  Frankenburg  v. 
Great  Horseless  Carriage  Co.,  p.  512.)  He  concludes:  ^^The 
difference  as  between  the  two  defendant  companies  lies,  as 
in  Frankenburg  v.  Great  Horseless  Carriage  Co.,  in  the  fact 
that  one  of  the  defendant  companies  may  be  liable  on  one 
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ground,  and  the  other  may  be  liable  on  another  ground; 
and,  therefore,  the  respective  liabilities  of  the-  two  com- 
panies do  not  rest  upon  a  common  ground,  Upon  the  auth- 
orities, that  does  not  seem  to  me  to  be  a  reason  for  saying 
that  the  two  companies  cannot  be  joined  as-  defendants 
under  the  Eules,  in  respect  of  what  is  one  cause  of  action 
as  regards  the  investigation  of  the  facts  upon  which  the 
liability  alleged  against  them  respectively  depends." 

The  authors  of  the  Annual  Practice,  p.  179,  say  that, 
under  Bule  4,  "  the  general  principle  governing  the  joinder 
of  defendants  would  seem  to  be  that  there  must  be  a  com- 
mon question  of  law  or  fact  in  which  all  the  defendants  are 
more  or  less*  interested,  although  the  relief  asked  against 
them  may  vary;  but  that  distinct  causes  of  action  against 
different  defendants,  quite  imconnected,  and  not  involving 
any  common  question  of  law  or  fact,  cannot  safely  be  joined 
in  one  action." 

In  this  case  we  have  alleged  in  the  statement  of  claim 
a  contract  between  the  plaintiffs  and  the  defendant  comp- 
any, the  fact  that  the  individual  defendants  induced  or 
conspired  to  induce  the  defendant  company  to  break  that 
contract,  and  the  fact  that  the  contract  was  thereby  broken, 
whereby  the  plaintiffs  sustained  damage.  The  outstanding 
feature  of  the  casei  is  the  breach  of  the  contract,  witlT 
the  damage  resulting  therefrom,  which  is  the  gist  of  the 
action  against  the  company,  and  also  of  the  action  against 
the  individual  defendants.  There  is  thus  alleged  *'one 
cause  of  action  as  regards  the  investigation  of  the  facts 
upon  which  the  liability  alleged  against  them  respectively 
depends.^'  The  evidence  at  the  trial  as  against  the  com- 
pany must  involve  the  establishing  of  the  contract,  its 
breach,  and  the  damage  arising  therefrom.  So  also  must 
the  case  as  against  the  individual  defendants.  Here  we  have 
questions  of  fact  in  which  all  the  defendants  are  interested. 
What  hardship  can  be  inflicted  upon  the  defendants,  or  any 
of  thefn,  by  their  joinder  in  this  action?  What  disadvan- 
tages can  there  be  imposed  upon  them  thereby  in  respect  of 
the  trial  ?  I  can  see  none  that  cannot  be  effectively  guarded 
against  and  dealt  with  by  the  trial  Judge.  On  the  other 
hand,  in  joining  these  actions,  the  object  of  the  Rules, 
which  is  to  avoid  the  multiplicity  of  actions,  is  accomplished. 

In  substance,  the  plaintiff  has  in  this  action  one  com- 
plaint or  grievance,  and  that  is  the  breach  of  the  contract. 
All  the  parties  who  are  made  defendants  have,  according 
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to  the  plaintiff,  been  guilty  of  conduct  which  give  it  a 
Fight  to  relief  in  respect  to  what  they  have  done,  namely, 
the  individual  defendants  in  procuring  the  defendant  com- 
pany tq  break  the  contract  and  the  defendant  company  in 
breaking  it. 

In  my  opinion,  the  weight  of  authority  favours  this 
pleading  as  it  stands,  in  so  far  as  the  objection  to  it  that 
the  defendant  company  and  the  individual  defendants  are 
improperly  joined  therein  is  concerned.  The  Rules  in  the 
Act  relative  to  the  subject  in  question  are  obviously  bene- 
ficial in  their  nature,  and  should  be  given  a  fair  and  liberal 
construction.     I  would  dismiss  the  appeal. 

RiCHA3iDS,  J.A.,  concurred. 

Appeal  dismisised. 


KAiriTOBA. 

RoBSON,  J.  November  10th,  1911, 

CHAMBEBS. 

Be  dauphin  ELECTION. 

Parliamerdary  Elections — Recount  —  Appointment  for,  Is 
sued  by  Coimty  Court  Judge — Failure  to  Serve  Return- 
ing Officer — Recount  not  Proceeded  with — Return  Made 
to  Clerk  of  Crown  in  Chancery — Application  for  Man- 
damus to  County  Court  Judge  to  Proceed — Application- 
not  Launched  until  after  Return  Made — Defective  Pro- 
ceedinigs  —  Affidavit  Based  on  Belief  only  —  Dominion 
Elections  Act,  sees.  193,  195,  206,  216. 

In  respect  of  the  election  of  a  member  of  the  House  of  Commons 
of  Canada  for  an  electoral  district  in  Manitoba,  the  returning  officer, 
on  the  14th  October,  1911,  made  addition  of  the  votes  for  the  purpose 
of  declaring  a  candidate  elected.  On  the  17th  October,  an  application 
was  made  to  a  County  Court  Judge  for  a  recount,  supported  by  an 
affidavit  of  the  applicant.  The  Judge  issued  an  appointment  for  the 
18th  October,  at  P.  The  returning  officer  and  representatives  of  the 
candidates  attended.  An  objection  was  taken  to  the  proceedings,  upon 
which  they  were  abandoned.  Another  application  was  made  upon 
the  same  affidavit,  and  on  the  19th  October  an  order  was  issued  by 
the  same  Judge  for  a  recount  at  D.  on  the  21st  October,  at  10  a.m. 
The  election  clerk  was  served  with  a  copy  of  the  order  on  the  20th 
October;   the  returning  officer   was  not   served.     The   election  clerk 
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attended  at  the  place  and  time  appointed;  but  the  Judge  was  not 
present,  and  nothing  was  done.  T!ie  returning  officer  had  left  D.  on 
the  19th  October,  believing  that  tiie  matter  of  the  recount  had  been 
closed.  When  he  learned  that  there  was  to  be  a  recount  at  D.,  he  at 
once  started  for  that  place,  but  on  his  arrival,  at  11.30  a.m.,  he  found 
that  the  .Judge  had  left  the  place.  The  omission  to  proceed  on  the 
21st  October  was  due  to  the  fact  that  the  returning  officer  was  not 
served  as  required  by  sec.  195  of  the  Dominion  Elections  Act.  On  the 
23rd  October,  the  returning  officer  made  his  return  to  the  Clerk  of  the 
Crown  in  Chancery.  On  the  26th  October,  the  applicant  for  a  recount 
applied  to  a  Judge  of  the  Court  of  King's  Bench,  under  sec.  206,  for 
an  order  commanding  the  County  Court  Judge  to  proceed,  upon  the 
ground  of  the  omission  of  the  Judge  to  summon  the  returning  officer 
under  sec.  195.  On  the  hearing  of  this  application,  the  applicant,  the 
candidate  declared  elected,  and  the  returning  officer  were  represented 
by  counsel : — 

Heldy  that,  as  the  return  had  been  made  by  the  returning  officer, 
nothing  could  be  done.  Section  216  did  not  apply,  because  the  return 
was  made  before  the  application  was  pending. 

-     Bellechasse  Election,  17  Q.  L.  R.  294,  and  Portneuf  Election, 
Stafford  V-  Tesaier,  Q.  R.  1  S.  C.  268,  followed. 

Held,  also,  that  the  proceedings  before  the  County  Court  Judge 
were  not  properly  instituted,  in  that  the  affidavit  mentioned  did  not 
comply. with  the  Act.  The  Act  (sec.  193)  requires  that  facts  shall 
be  made  to  appear  to  the  Judge  by  means  of  the  affidavit;  and  all 
that  was  made  to  appear  by  the  affidavit  here  was  the  deponent's  belief. 

North  Cape  Breton  and  Victoria  Election,  6  E.  L.  R.  37,  532, 
followed. 

Application  by  one  A.  E.  Munson  for  an  order  requir- 
ing the  Jud^e  of  the  County  Court  of  Dauphin  to  proceed 
with  a  recount  of  the  ballots  cast  in  the  Dominion  Parlia- 
mentary election  for  the  electoral  division  of  Dauphin. 

W.  J.  Cooper,  K.C.,  and  A.  Meighen,  for  the  applicant. 
A.  B.  Hudson,  for  B.  J.  Bawden,  the  returning  officer. 
F.  E.  Simpson,  for  Robert  Cruise,  the  candidate  declared 
elected. 

RoBSON,  J.: — Section  193  of  the  Dominion  Elections 
Act  provides  for  the  recount  by  a  County  Court  Judge 
of  the  votes  cast  at  an  election.  The  time  appointed  there- 
for is  to  be  within  four  days  after  the  receipt  by  the  Judge 
of  an  affidavit  as  prescribed  in  the  section.  Section  194 
says  that  the  Judge  shall  give  notice  in  writing  to  the  candi- 
dates or  their  agents  of  the  time  and  place  at  which  he 
will  proceed  to  recount  the  votes;  and  substitutional  service, 
if  thought  necessary,  may  be  authorised.  By  sec.  195,  the 
Judge  is  required  to  summon  and  command  the  returning 
officer  and  his  election  clerk  to  attend  with  the  parcels  con- 
taining the  ballot  papers.  Section  206  declares  that,  in 
case  of  any  omip,sion  of  the  Judge  to  comply  with  these  pro- 
visions, any  party  aggrieved  may,  in  Manitoba,  apply  to  a 
.Tiulge  of  tlip  Court  of  King's  Bench  for  an  order  command- 
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ing  the  County  Court  Judge  to  proceed  with  the  recount. 
It  is  under  this  section  that  this  application  is  made  in  the 
matter  of  the  above  named  election,  it  being  said  that  His 
Honour  Joseph  Ryan,  Judge  of  the  County  Court  of  Dau- 
phin, after  application  duly  made,  omitted  to  summon  and 
command  the  returning  oflBcer  and  his  election  clerk  to 
attend  as  required  by  aec.  196. 

It  seems  that  on  the  14:th  October,  1911,  the  returning 
ofi&cer  made  addition  of  the  votes  for  the  purpose  of  de- 
claring a  candidate  elected.  Within  four  days  thereafter, 
being  on  or  prior  to  the  17th  October,  an  application  was 
made  to  His  Honour  for  a  recount.  This  application  was 
supported  by  the  afiBdavit  of  A.  E.  Munson.  An  appoint- 
ment was  issued  for  the  proceedings  to  take  place  at  Port- 
age la  Prairie  on  the  18th  October.  The  returning  officer 
and  representatives  of  the  candidates  attended.  An  ob- 
jection was  taken  to  the  proceedings,  which  objection,  after 
consideration,  was  admitted  by  the  solicitor  for  the  applicant 
and  the  proceedings  abandoned. 

Another  application  was  made,  upon  the  same  affidavit, 
and  on  the  19th  October,  an  order  was  issued  by  the  same 
Judge  for  a  recount  at  Dauphin  on  the  21st  October  at  10 
a.m.  Service  of  notice  on  the  candidates  was  authorised  to 
be  by  mailing,  and  was  so  effected.  The  election  clerk  was 
served  with  a  copy  of  the  order  on  the  20th  October.  The 
returning  officer  was  not  served.  The  election  clerk  at- 
tended at  the  place  and  hour  appointed ;  but  the  Judge  was 
not  present,  and  nothing  was  done.  The  returning  officer 
had  left  Dauphin  on  the  19th  October,  believing,  as  he 
swears,  that  the  matter  of  recount  had  been  closed.  He  also, 
swears  that  it  was  not  until  the  20th,  at  about  eleven  o^clock 
in  the  evening,  that  he  learned  that  there  was  to  be  a  re- 
count at  Dauphin,  and  that  early  next  morning  he  started 
for  Dauphin,  reaching  that  place  at  11.30  a.m.,  but  was 
advised  that  the  Judge  had  left  Dauphin.  The  omission 
to  proceed  with  the  recount  on  the  21st  October  was  evi- 
dently due  to  the  fact  that  the  returning  officer  was  not 
served  with  the  order,  though  it  is  not  clear  to  me  that  this 
was  indispensable,  in  view  of  the  presence  of  the  election 
clerk.    Section  85  would  seem  to  cover  the  case. 

On  the  23rd  October,  the  returning  officer  made  his  re- 
turn to  the  Clerk  of  the  Crown  in  Chancery. 
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On  the  26th  October,  the  solicitor  for  the  applicant  -for 
recount  made  application  to  me,  under  sec.  206,  for  an 
order  commanding  the  Judge  to  proceed.  This  was  put  on 
the  ground  of  the  omission  or  the  Judge  to  summon  the 
returning  ofl&cer  under  sec.  195. 

On  learning  of  this  application,  the  returning  oflScer  tele- 
graphed the  Clerk  of  the  Crown  in  Chancery  as  follows: 
"Do  not  do  anjrthing  with  Dauphin  election  returns  until 
you  hear  further  from  me.  Application  filed  under  sec. 
206.^' 

On  the  hearing  of  this  application,  on  the  2nd  Novem- 
ber instant,  there  were  present  counsel  for  the  applicant  A- 
E.  Munson,  and  for  the  returning  officer  E.  J.  Bawden,  and 
for  Robert  Cruise,  the  candidate  declared  by  the  returning 
officer  to  be  elected. 

The  objection  was  raised  that,  the  return  having  been 
made  by  the  returning  officer,  nothing  could  now  be  done. 
Under  the  cases  of  Bellechasse  Election,  IT  Q.  L.  R.  2^94, 
and  Portneuf  Election,  Stafford  v.  Tessier,  Q.  R.  1  S.  C. 
268,  the  return  would  end  the  matter  unless  the  case  comes 
within  sec.  216.  As  above  shewn,  the  return  had  been  made 
before  this  application  was  pending;  and,  therefore,  sec. 
216  does  not  apply. 

Besides  this,  however,  the  objection  was  raised  that  the 
proceedings  before  the  County  Court  Judge  were  not  prop- 
erly instituted,  in  that  the  affidavit  on  which  the  learned 
Judge  proceeded  did  not  comply  with  the  Act.  The  case  of 
North  Cape  Breton  and  Victoria  Election,  6  E.  L.  R.  37, 
532,  was  cited. 

In  order  to  institute  recount  proceedings,  it  must  be  made 
to  appear  to  the  Judge,  on  the  affidavit  of  a  credible  wit- 
ness, that  a  deputy  returning  officer  ...  in  counting 
the  votes,  has, — 

(a)  improperly  counted;  or, 

(b)  improperly  rejected  any  ballot  papers  at  such  elec- 
tion; or, 

(c)  made  an  incorrect  statement  of  the  number  of  ballot 
papers  cast  for  any  candidate ;  or, 

(d)  improperly  added  up  the  votes. 

In  the  present  case  the  affidavit,  after  proving  the  re- 
turning officer^s  declaration  on  the  14th  October,  says: — 

'*2.  That  I  am  an  elector  in  the  said  district,  and  voted 
at  the  said  election,  and  am  applying  for  a  recount  on  the 
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said  election,  upon  the  following  grounds,  which  I  verily  be- 
lieve to  be  true: — 

*'  1.  That  in  counting  the  votes  the  said  deputy  return- 
ing oflScers  for  the  different  polling  divisions  of  the  said 
electoral  district  improperly  counted  ballots  on  behalf  of 
the  said  Bobert  Cruise,  which  should  not  have  been  counted. 

^'2.  That  the  several  deputy  returning  officers  improp- 
erly rejected  ballots  cast  at  said  election. 

"3.  That  several  of  the  said  deputy  returning  officers 
made  improper  statements  as  to  the  number  of  ballots  cast 
for  the  elected  candidate. 

. ''  4.  That,  several  of  the  said  deputy  returning  officers 
improperly  added  up  the  votes  cast  at  said  election." 

The  deponent  does  not  swear  to  facts.  He  merely  states 
his  belief.  The  Act  requires  that  facts  shall  be  made  to  ap- 
pear to  the  Judge  by  means  of  the  affidavit.  All  that  was 
made  to  appear  by  the  affidavit  here  was  the  deponent's 
belief. 

It  would  be  impossible  that  the  deponent  could  have  per- 
sonal knowledge  to  justify  his  swearing  positively  to  the 
matters  recited  from  his  affidavit  above.  His  belief  must 
have  been  based  on  information.  The  sources  of  the  informa- 
tion were  evidently  satisfactory  to  him,  but  they  may  not 
themselves  have  been  first  hand.  According  to  the  statute, 
it  is  to  be  made  to  appear  to  the  Judge  that  wrong  has  been 
done.  The  belief  of  the  party  making  the  affidavit  does 
not  satisfy  that  requirement. 

In  the  Nova  Scotia  case  cited,  the  affidavit  was  similar, 
but  stated  the  source  of  the  information.  Townshend,  CJ , 
referring  to  the  terms  of  sec.  193  as  to  the  affidavit,  says: 
"  Does  this  mean  a  general  statement  such  as  is  contained 
in  Mr.  Qunn's  affidavit,  or  does  it  mean  at  least  some  speci- 
fic instance  in  which  the  deputy  returning  officer  did  wrong 
to  the  actual  knowledge  of  the  deponent,  or  knowledge  re- 
ceived from  a  person  who  witnessed  the  wrong  act?  If  the 
latter,  there  was  no  such  affidavit  before  the  Judge  on  which 
he  could  act.  It  seems  to  me  necessary  that  an  actual  case 
of  wrongdoing  is  contemplated  by  the  statute  before  the 
Judge  is  justified  in  ordering  a  recount  of  the  votes,  and 
nothing  of  this  kind  was  shewn  when  he  made  the  appoint- 
ment ...  As  the  matter  then  stands,  Mr.  Gunn  has 
merely  sworn  that  some  persons  told  him  that  votes  Jiad  been 
improperly  rejected  at  the  election,  which  some  one  else  may 
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have  told  them,  and  that  he  believes  such  to  have  been  the 
case."  And  Townshend^  C.J.,  sums  up  thus:  ''It  is,  as 
I  have  said,  much  to  be  regretted  that  this  speedy  and 
comparatively  inexpensive  method  of  determining  the 
number  of  votes  should  be  defeated,  for  the  reasons  given; 
but  I  apprehend,  when  a  party  invokes  these  provisions  of 
the  statute,  he  is  bound  to  comply  directly  with  its  terms, 
otherwise  he  has  no  right  to  call  in  the  County  Court  Judge 
to  make  a  recount."  And,  after  mentioning  the  importance 
of  the  matter,  he  stated  that  he  had  felt  it  to  be  his  duty  to 
adhere  strictly  to  what  he  believed  to  be  the  true  interpre- 
tation and  intention  of  the  statute.  On  the  ground  men- 
tioned, he  declined  to  make  an  order  under  eec.  206. 

That  case  fits  the  present  one.  The  learned  Judge's  rea- 
soning in  unquestionable. 

For  the  reasons  I  have  set  forth,  I  must  refuse  the  order. 


MANITOBA. 

Metcalfe,  J.  November  28th,  1911. 

TRIAL. 

ROSE  V.  CLARK. 

Negligence  —  Automobile  Passing  between  Street  Car  and 
another  Vehicle  —  Injury  to  Person  Standing  on  High- 
way about  to  Enter  Car — Degree  of  Care  Required  — 
'Damu^es — Scale  of  Costs — Special  Order  —  Dam<iges 
Recovered  within  Competence  of  County  Court — Belief  of 
Solicitor, 

The  plaintiff,  Btanding  on  the  roadway  and  about  to  enter  a  street 
car,  was  struck  and  injured  by  an  automobile  driven  by  the  defend- 
ants* servant,  and  passing  between  the  street  car  and  another  vehicle, 
which  had  swerved  to  avoid  the  plaintiff: — 

Held,  that,  although  the  automobile  was  on  the  right  side  of  the 
street  and  was  being  driven  at  a  moderate  speed,  a  greater  degree  of 
care  was  required  in  the  circumstances  than  was  shewn;  and  the 
defendants  were  liable  in  damages  for  the  plaintiff's  injuries. 

The  plaintiff's  damages  were  assessed  by  the  trial  Judge  at  $344, 
a  sum  within  the  competence  of  a  County  Court ;  but,  as  the  plaintiff's 
solicitor  appeared  to  have  honestly  believed  that  the  plaintiff's  claim 
might  reasonably  exceed  the  amount  which  he  could  recover  in  a 
County  Court,  the  trial  Judge  did  not  allow  the  costs  to  foUow  the 
event,  which  would  be  County  Court  costs  to  the  plaintiff,  and  a  set- 
off of  King's  Bench  costs  to  the  defendants;  instead  of  that,  it  was 
ordered  that  there  should  be  no  costs  to  either  party. 
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Action  to  recover  damages  for  injuries  sustained  by  the 
plaintiff  by  being  struck  by  a  motor  car,  owing,  as  alleged, 
to  the  negligence  of  the  defendants'  servant. 

E.  L.  Howell,  for  the  plaintiff. 

E.  Anderson,  K.C.,  for  the  defendants. 

Metcalfe,  J.: — The  plaintiff  brings  this  action  against 
the  defendants  0.  H.  Clark  and  Kathleen  Clark,  his  wife, 
alleging  that  he  was  struck  by  a  motor  car  driven  by  their 
servant  or  the  servant  of  one  of  them,  knocked  down,  and 
seriously  injured;  that  the  car  was  being  driven  negligently, 
at  a  high  rate  of  speed,  on  the  wrong  side  of  the  street; 
and  that  no  warning  was  given  to  the  plaintiff  of  its  ap- 
proach. 

He  bases  his  claim  for  damages  upon  the  following  para- 
graph in  his  statement  of  claim :  "  4.  By  the  blow  and  fall, 
the  plaintiff's  right  leg  was  badly  injured,  and  he  was 
bruised  on  the  side  and  back,  as  well  as  injured  internally, 
and  suffered  a  great  nervous  shock,  from  which  he  has  not 
yet  recovered;  and,  in  consequence  thereof,  the  plaintiff 
was  for  three  months  ill  and  suffering  and  is  still  unable  to 
pursue  his  calling  of  a  blacksmith,  and  has  incurred  heavy 
medical  and  other  expenses  and  sustained  great  loss .  of 
business  and  profits." 

The  plaintiff  says  that  on  the  29th  June,  1910,  about 
half  past  six  o'clock  in  the  afternoon,  he  was  standing  at 
the  corner  of  Main  street  and  Broadway,  in  the  city  of 
Winnipeg. 

There  is  a  crossing  at  the  corner  of  Main  street  and 
Broadway  for  foot-passengers.  Before  coming  to  the  cross- 
ing the  street  cars  going  up  Broadway  usually  stop  at  a 
switch  on  Main  street. 

A  Park  Line  street  car,  with  a  trailer  attached,  was 
coming  from  the  north.  The  plaintiff  wished  to  take  this 
car  going  up  Broadway.  As  the  street  car  was  stopping  at 
the  switch,  the  plaintiff  walked  out  on  the  roadway  for  the 
purpose  of  boarding  this  car,  not  keeping  to  the  crossing, 
but  going  somewhat  in  a  north-easterly  angle.  He  says  he 
looked  to  the  north  to  see  if  anything  was  approaching; 
that  he  saw  a  light  waggon,  the  driver  of  which,  he  says, 
appeared  to  see  him,  and  swung  off  to  the  right,  thereby 
passing  him;  that  he  was  about  to  reach  out  his  hand  to 
take  hold  of  the  car-rail,  when  something  coming  from  the 
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south  suddenly  hit  him;  that  he  remembered  nothing  more 
until  he  was  taken  to  the  Empire  hotel.  He  is  positive  that 
he  was  looking  north,  and  that  the  motor  car  did  not  strike 
him  from  that  direction. 

Dr.  Kenny  gave  evidence  for  the  plaintiflf,  and  says  that 
he  was  called  to  attend  the  plaintifiE  and  found  that  he  had 
sustained  a  broken  jaw  bone  and  some  bruises  and  lacer- 
ations about  the  head  and  throat.  He  says  that  next  day 
the  patient  developed  what  he  calls  water  on  the  knee. 
Dr.  Kenny  says  that  he  took  him  to  the  hospital,  where  the 
patient  remained  two  weeks,  after  which  the  plaintiff  went 
home  and  used  to  call  at  the  doctor's  oflSce  for  treatment; 
that  for  six  weeks  the  jaw  was  kept  in  a  bandage ;  and  that 
lor  about  eight  weeks  from  the  time  of  the  accident  the 
plaintiff  would  be  unfit  to  work;  but  that  after  two  months 
he  thought  the  plaintiff  was  practically  well. 

From  the  doctor^s  evidence,  I  think  that  the  injury  to 
the  jaw  was  the  most  serious  injury  caused  by  the  accident. 

Andrew  Poustie  says  that,  at  the  time  of  the  accident, 
he  was  on  the  opposite  side  of  Main  street.  He  did  not 
see  the  automobile  hit  the  plaintiff.  He  saw  some  one 
whom  he  did  not  know  assisting  the  plaintiff  from  under  the 
motor  car.  He  says  that  the  plaintiff  was  dazed  and  was 
unable  to  give  his  name  until  they  had  taken  him  to  the 
Empire  hotel.  He  says  that  he  is  not  sure,  but  he  thinks, 
that  the  motor  car  was  heading  south. 

Conrad,  the  driver  of  the  car,  says  that  just  prior  to  the 
accident  he  was  driving  Mrs.  Clark  and  others  on  the  right 
side  of  Main  street,  coming  from  the  north;  that,  about 
the  Hudson's  Bay  Company's  store  at  the  corner  of  York 
and  Main  streets,  a  Park  Line  car  with  a  trailer  attached 
passed  him  going  south;  that  in  front  of  him  were  a  couple 
of  rigs  going  in  the  same  direction;  and  that  he  followed 
tfhese  to  about  the  corner  of  Main  street  and  Broadway. 
He  says  that  the  rig  immediately  in  front  of  him  was  not 
going  fast;  that  he  was  unable  to  pass,  and  was  consequently 
following  behind.  He  says  that  he  did  not  know  whether 
the  Park  Line  car,  which  was  on  the  left  of  him,  would  stop 
to  open  the  switch  or  not;  and  that  all  these  things  tended 
to  make  him  go  slow;  that,  just  as  he  drew  up  alongside  of 
the  street  car,  the  rig  in  front  of  him  swerved  to  the  right; 
that  there  was  another  rig  next  the  kerb  on  the  right;  that 


Digiti 


zed  by  Google 


1911]  ROSE  V.  CLARK.  459 

he  kept  on  driving  the  motor  car  directly  to  the  south,  when 
suddenly  the  plaintiff  appeared  before  l^im  on  the  pave- 
ment. H€  says  he  blew  his  horn,  and  that  the  plaintiff 
looked  at  him,  suddenly  took  a  step  backward,  and  the 
bumper  in  front  of  the  car  hit  him  on  the  legs;  that  he 
toppled  forward,  his  head  striking  on  the  radiator;  that 
the  plaintiff  then  fell  on  the  pavement;  that  he  (Conrad) 
had  applied  the  brakes  as  soon  as  possible,  and  that  the 
car  was  stopped  within  three  feet;  that,  at  any  rate,  it  was 
stopped  before  it  passed  over  the  plaintiff. 

The  evidence  of  Charles,  the  motorman  on  that  Park 
Line  car,  and  of  Matthews,  who  was  on  the  trailer,  corrobor- 
ates Conrad's  story. 

I  have  no  doubt  that  the  automobile  was  driving  at  a 
moderate  rate  of  speed,  and  that  it  was  on  the  right  side 
of  the  road  going  south. 

A  greater  degree  of  care  must  be  exercised  at  such  points 
than  under  ordinary  circumstances.  It  is  probable  that  the 
plaintiff  had  not  arrived  as  close  to  the  street  car  as  he 
thinks.  I  think  he  was  some  little  distance  from  the  street 
car.  I  think  that  he  found  himself  immediately  in  front 
of  the  team,  which,  being  in  danger  of  mmriing  him  down, 
swerved  to  the  right.  It  is  likely  that  the  driver  of  the 
automobile,  following  the  team,  thought  that  the  team  was 
swerving  to  the  right  for  the  purpose  of  allowing  the  motor 
car  to  pafis,  as  it  should,  on  the  left.  In  any  event,  the 
taotor  continued  straight  on,  when  the  plaintiff,  coming 
diagonally  across  the  street,  having  been  avoided  by  the 
team,  appeared  suddenly  before  the  motor  car. 

The  plaintiff's  attention,  I  think,  had  been  pretty  well 
directed  to  the  team.  He  swears  he  did  not  see  the  motor 
car.  It  is  posoible  that  the  motor  was  obscured  by  the 
horses. 

In  these  circumstances,  finding  himself  suddenly  con- 
fronted by  a  motor,  it  is  well  known  that  the  pedestrian  is 
liable  either  to  go  forward,  jump  back,  heave  to,  or  swerve; 
and  to  do  any  of  these  things  instinctively  and  without  any 
manner  of  reason.  A  sudden  panic  seems  to  overcome  per- 
sons at  all  other  times  of  healthy  and  rational  intellects, 
and  I  think  the  driver  of  a  motor  car  must  expect,  in  the 
circumstances,  to  be  at  all  times  confronted  by  pedestrians 
who  for  the  moment  lose  control  of  their  mental  faculties. 
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Wliile  the  driver  of  this  automobile  gave  his  evidence 
honestly  and  in  a  straightforward  manner,  and  while  he 
was  driving  at  what  appeared  to^be  a  reasonable  speed,  I 
think  that,  under  all  the  circumstances,  he  is  called  upon 
to  exercise  a  great  degree  of  care  and  caution  when  passing 
between  another  vehicle  and  a  street  car,  as  he  did  under 
these  circumstances,  and  to  expect  accidents  similar  to  the 
one  in  question. 

It  is  true  that  the  man  was  not  on  the  usual  crossing; 
still  it  seems  people  do  get  on  and  oflf  the  cars  at  this  switch, 
and  the  driver  must  be  held  to  have  knowledge  of  the  fact. 

In  all  the  circumstances,  I  think  that  either  the  driver 
was  not  sufficiently  cautious  or  that  there  was  some  defect 
in  Hhe  car.  If  it  were  otherwise,  I  do  not  think,  at  the 
speed  at  which  the  car  was  going,  the  result  of  the  contact 
would  have  occasioned  such  damage. 

I  am  at  a  loss  to  understand  why  the  plaintiff  did  not 
give  evidence  as  to  the  amount  of  wages  he  was  receiving 
when  he  was  hurt.  He  was  not  working  at  his  trade  as  a 
blacksmith  or  horse-shoer.  He  evidently  thought  that  when 
he  proved  the  fact  that  his  jaw  was  broken  he  was  entitled 
to  some  considerable  compensation,  not  to  be  calculated  by 
his  loss  of  time,  and  leaving  the  quantum  of  damages  to  me 
as  a  jury  to  assess  blindly. 

In  this  case  I  can  see  no  reason  for  giving  large  damages. 
The  plaintiff  lost  two  months'  time.  It  is  not  shewn  that 
he  was  regularly  employed.  However,  for  this  I  allow  him 
$120.  His  medical  services  were  $124.  I  allow  him  that. 
I  think  $100  is  a  sufficient  extra  compensation.  T,  there- 
fore, give  judgment  for  the  plaintiff  for  $344. 

At  first  I  was  inclined  to  allow  the  law  to  take  its  course, 
and  the  plaintiff  would  in  such  case  have  been  entitled  only 
to  County  Court  costs,  giving  to  the  defendants  the  right 
to  a  set-off  of  King's  Bench  costs.  In  my  opinion,  the  case 
should  have  been  brought  in  the  County  Court;  but,  after 
consideration,  I  have  come  to  the  conclusion  that  it  might 
reasonably  have  appeared  otherwise  to  counsel. 

There  will  be  no  costs  to  the  plaintiff.  The  defendant 
will  have  no  right  of  set-off. 

I  desire,  however,  to  say  that,  so  long  as  the  law  re- 
mains as  it  is,  I  disapprove  of  bringing  actions  in  the  Court 
of  King's  Bench  for  matters  within  the  competence  of  the 
County  Court;  and,  were  it  not  that  I  am  impressed  with 
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the  fact  th^t  the  plaintiffs  solicitor  appears  to  have  honestly 
believed  that  the  plaintiff's  claim  might  reasonably  exceed 
the  competence  of  the  County  Court,.!  would  not  have  in- 
terfered with  the  statute. 


ALBEBTA. 

Taylor,  Dist.Ct.J.  August  3rd,  1911. 

district  court  of  edmonton. 

WAENER  V.  CAMERON. 

Inn-keeper — Luggage  Left  in  Room  by  Chiest — Liability  of 
Inm-keeper  for  Loss — Absence  of  Oross  Negligen-ce  — 
Agreement— ^Bisk  of  Quest. 

The  plaintiff,  a  weekly  boarder  at  the  defendant's  hotel,  made 
an  arrangement  with  the  defendant's  clerk  by  which,  whenever  he  was 
absent  for  a  night,  his  room  might  be  occupied  by  some  other  guest : — 

Held,  that  the  defendant  was  not  liable  for  the  loss  of  the  plain- 
tiff's luggage,  which  he  left  in  his  room  during  one  of  his  absences, 
the  evidence  not  shewing  gross  negligence  on  the  part  of  the  defendant. 

•  The  plaintiff,  a  travelling  salesman,  obtained  board  and 
lodging  at  the  defendant's  hotel' in  the  city  of  Edmonton, 
at  a  weekly  rate,  and  was  given  a  single  room,  which  he 
occupied.  The  plaintiff's  business  took  him  out  of  the  city, 
and  he  frequently  remained  out  over  night.  When  the 
plaintiff  was  absent  from  the  city,  the  defendant,  to  the 
knowledge  of  the  plaintiff,  and  under  arrangement  with  the 
plaintiff,  allowed  others  to  occupy  his  room.  The  plaintiff, 
on.  the  occasion  in  question,  when  leaving  the  hotel  to  go 
out  in  the  country,  advised  the  clerk  in  charge  of  the  oflSce 
that  he  would  not  return  until  the  following  day,  but  said 
nothing  concerning  the  valiso  which  he  loft  in  the  room 
he  had  been  occupying,  nor  did  he  request  the  clerk  to  take 
charge  of  it.  The  plaintiff's  room  was  occupied  by  another 
guest  that  night;  and,  when  the  plaintiff  returned  the  fol- 
lowing day,  his  valise  was  missing;  and  the  plaintiff  brought 
this  action  for  its  value  and  the  value  of  its  contents. 

Joseph  A.  Clarke,  for  the  plaintiff. 
W.  J.  A.  Mustard,  for  the  flofondcUit. 
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Taylor,  Dist.Ct.J.: — ^In  the  plaintiflE's  evidence  he 
states  that  the  first  time  he  left  his  room  lor  a  few  days' 
absence  he  found  that  it  had  been  occupied  during  his  ab- 
sence, and  complained.  There  was  then  an  arrangement  be- 
tween himself  and  the  clerk  of  the  hotel,  whereby  his  room 
was  to  be  occupied  during  his  absence,  the  clerk  stating 
that  he  would  be  careful  whom  he  put  in  it.  After  this, 
the  plaintiff  missed  the  goods;  they  had  been  taken  during 
his  absence. 

I  am  of  the  opinion  that  the  plaintiff,  agreeing  to  this, 
should,  each  time  he  was  absent,  have  removed  his  goods, 
and,  not  doing  this,  must  take  the  risk.  The  evidence  does 
not  shew  that  the  plaintiff  used  the  ordinary  care  required 
lof  him :  Oppenheim  v.  White  Lion  Hotel  Co.,  L,  B.  6  C.  P. 
515;  nor  does  it  prove  gross  negligence  on  the  part  of  the 
defendant:  Armstead  v.  White,  20  L.  J.  Q.  B.  524. 

This  action  is,  therefore,  dismissed  with  costs. 


ALBEBTA. 
Beck,  J.  November  23rd,  1911. 

CHAMBERS. 

REX  V.  FITZGERALD. 

Criminal  Law — Magistrate's  Conviction  under  Indian  Act — 
Motion  for  CerUorari — RigHt  of  Magistrate  to  Suhstituie 
Amended  Conviction — Jurisdiction  of  Magistrate — Com^ 
mission er  of  Police  —  Dominion  Police  Act — Provincial 
Act  respecting  Police  Magistrates  and  Justices  —  Magis- 
trate in  Earlier  Proceedings  Described  as  Justice  of  the 
Peace  — Validity  of  Conviction  — Negativing  Exceptions 
and  Provisoes. 

Upon  a  motion  for  a  certiorari  to  remove  a  magistrate's  convic- 
tion, which  is  admittedly  bad,  the  magistrate  may  substitute  a  good 
conviction. 

The  amended  conviction  must  be  supported  by  the  evidence  and 
the  other  proceedings  at  the  trial. 

A  conviction  was  made  under  sec.  136  of  the  Indian  Act,  R.  S.  C. 
1000  ch.  81.  which  confers  jurisdiction  upon  **  any  Judge^^  Police 
Magistrate,  Stipendiary  Magistrate,  or  two  Justices  of  the  Peace  or 
Indian  Agent."  The  convicting  magistrate  was  none  of  these,  but 
was  a  Commissioner  of  Police,  appointed  under  the  Dominion  Police 
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Act.  R.  S.  C.  1906  ch.  92,  with  (Bee.  3)  the  powers,  within  the  pro- 
vince, of  Police  Magistrates  of  cities  in  the  same'  province.  By  the 
Alberta  Act  respecting  Police  Magistrates  and  Justices  of  the  Peace, 
1906»  Police  Magistrates  are  given  all  the  powers  of  two  Justices : — 

HM,  that  the  magistrate,  as  a  Commissioner  of  Police,  had 
authority  to  make  the  conviction  under  sec.  135  of  the  Act;  and  it 
made  no  difference  that  in  the  earlier  proceedings  Jie  was  styled  "  a 
Justice  of  the  Peace,"  the  ipinqte  of  adjudication,  the  original  formal 
conviction,  and  the  amended  one,  being  signed  by  the  magistrate  over 
the  description  **  Commissioner  of  Police/* 

Held,  also,  that  the  amended  conviction  was  not  bad  because  not 
negativing  exceptions  or  provisoes:  Criminal  Code,  sec.  717,  as 
amended  by  8  &  9  Edw.  YII.  ch.  9. 

Summons  for  a  certiorari  to  remove  a  conviction  of  the 
defendant  by  a  magistrate. 

S.~A.  Dickson,  for  the  defendant. 
L.  F.  Clarry,  for  the  Crown. 

Beck^  J. : — ^The  conviction  was  made  on  an  information 
that  the  defendant  on  the  11th  August,  1911,  at  Strathcona, 
did  supply  intoxicants  to  a  Treaty  Indian,  contrary  to  sec. 
135  of  the  Indian  Act.  The  summons  also  asks  that  the 
conviction  be  quashed  without  the  issue  of  the  writ. 

The  conviction  is  bad,  and  I  think  admittedly  so.  It  is 
necessary,  therefore,  for  me  to  consider  whether  the  con- 
viction which  is  tendered  in  substitution  for  the  one  at- 
tacked can  now  be  received  by  me,  or  whether  I  can  myself 
direct  the  conviction  attacked  to  be  so  amended  as  to  meet 
the  objections  made  to  it.  I  have  no  doubt  that  I  ought  to 
— indeed  that  I  must — receive  the  conviction  now  tendered. 
The  right  of  the  convicting  magistrate  to  return  an  am- 
ended conviction  is  well  settled.  The  cases  are  collected  in 
Seager's  Magistrates'  Manual,  2nd  ed.,  p.  41. 

Section  1124  of  the  Criminal  Code  does  not  touch  this 
right  of  the  magistrate.  It  enables  the  Court  or  a  Judge 
to  deal  with  an  invalid  conviction,  order,  or  warrant,  inde- 
pendently of  an  amendment  by  the  magistrate. 

The  amended  conviction  must,  of  course,  be  supported 
by  the  evidence  and  the  other,  proceedings  at  the  trial. 
The  evidence  is  clearly  sufficient  in  respect  of  all  the  es- 
sentials of  the  offence  stated  in  the  conviction. 

The  main  objection  which  calls  for  consideration  is  this. 
The  conviction  is  made  under  sec.  135  of  the  Indian  Act, 
R.  S.  C.  1906  ch.  81;  that  section  confers  jurisdiction  upon 
'^any  Judge,  Police  Magistrate,  Stipendiary  Magistrate,  or 
two  Justices  of  the  Peace  or  Indian  Agent."    Mr.  Worsley, 
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the  convicting  magistrate,  was  none  of  these,  but — as  he 
states  on  aflBdavit — a  Commissioner  of  Police,  appointed 
under  the  Dominion  Police  Act,  R.  S.  C.  1906  ch.  92,  with 
(sec.  3)  ^'  within  any  province,  all  the  powers  and  authority, 
rights  and  privileges  by  law  appertaining  to  Police  Magis- 
trates of  cities  in  the  same  province."  By  the  statutes  of 
Alberta,  1906,  ch.  13,  an  Act  respecting  Police  Magistrates 
and  Justices  of  the  Peace,  the  appointment  of  Police 
Magistrates  by  provincial  authority  is  provided  for,  and 
they  are  given  all  the  powers  of  two  Justices  of  the  Peace. 
It  seems  to  me  clearly  to  follow  that  a  Commissioner  of 
Police  has  authority  under  sec'  135  of  the  Indian  Act. 
The  Dominion  Parliament  there  says,  inter  alios,  "Police 
Magistrate.'*  The  Dominion  Police  Act  says  a*  Commis- 
sioner of  Police  shall  have  the  same  power  as  a  Police  Magis- 
trate. I  do  not  think  it  necessary  to  look  beyond  these 
two  Acts.  If  it  is,  we  have  the  provincial  Act,  which  gives 
a  Police  Magistrate  the  powers  of  two  Justices;  and  in  the 
Indian  Act,  sec.  135,  we  have  the  words  "two  Justices  of 
the  Peace,'*  as  well  as  the  words  "Police  Magistrate," 

Then  it  is  urged  that,  though  Mr.  Worsley  may  be  a 
Commissioner  of  Police,  he  did  not  profess  to  act  in  that 
capacity,  but  only  in  the  capacity  of  a  Justice  of  the  Peace, 
until  that  stage  of  the  proceedings  at  which  he  made  the 
minute  of  adjudication  which  is  signed  over  the  description 
"  Commissioner  of  Police."  Both  the  original  formal  con- 
viction and  the  amended  one  are  similarly  signed.  The 
proceedings  prior  to  the  minute  of  conviction  describe  the 
magistrate  as  "  a  Justice  of  the  Peace.'' 

T  must  take  it  that  the  magistrate  had  jurisdiction  in 
fact,  and  that  he  intended  to  exercise  the  jurisdiction  which 
was  appropriate  to  the  offence  which  formed  the  subject- 
matter  of  the  charge  being  tried  before  him;  and  the 
reasonable  view  of  the  legal  question  arising  is,  in  my 
opinion,  that  a  mere  misdescription,  by  mistake  in  the  pro- 
ceedings preceding  final  adjudication,  of  the  capacity  in 
which  the  magistrate  was  acting,  whereby  he  was  described 
as  acting  in  a  capacity  under  which  he  had  no  jurisdiction, 
while  he  intended  to  act  in  a  capacity — which  he  in  fact 
possessed — under  which  he  had  jurisdiction,  where  the 
misdescription  was  corrected  in  the  act  of  adjudication, 
will  not  invalidate  the  adjudication;  and  I  so  hold. 

The  objection  that  the  amended  conviction  is  bad  be- 
cause not  negativing  exceptions  or  provisoes  is  met  by  sec. 
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717  of  the  Criminal  Code,  as  it  stands  amended  by  8  &  9 
Edw.  VII.  ch.  9. 

I,  therefore,  refuse  the  defendant's  application.     There 
will  be  no  costs. 


MANITOBA. 

October  23rd,  1911. 

court  of  appeal. 

LEWIS  FURNITURE  CO.  v.  CAMPBELL. 

Fmud  and  Misrepresentation  —  Procuring   Signature    to 
Promissory  Note — Undue  Influence. 

The  defendant  H.  C  who  si]Ei:ned  a  promissory  note  in  the  plain- 
tiff's favour  for  the  accommodation  of  his  father,  at  the  request  of  his 
father  and  of  the  manager  of  the  plaintiffs,  in  the  presence  and  in  the 
oflBce  of  the  plaintiffs*  solicitor,  defended  an  action  upon  the  note, 
upon  the  grounds  of  fraudulent  misrepresentation  by  the  manager,  by 
which  he  was  induced  to  sign  the  note,  and  undue  influence: — 

Held  (Camebon,  J.A.,  dissenting),  that  the  defendant  II.  G.  wa» 
entitled  to  succeed  upon  his  defence. 

Per  Howell,  C.J.M.  : — ^The  defendant  H.  C,  by  want  of  inde- 
pendent advice  and  by  undue  influence  and  repret^entation  of  the 
plaintiffs,  became  liable  on  a  promissory  note  for  a  very  much  larger 
Kum  than  he  intended ;  and  the  plaintiffs'  agent,  and  also  the  solicitor, 
when  they  procured  the  signature,  must  have  known  that  the  defendant 
H.C.,  then  thought  that  he  was  making  himself  liable  for  a  much 
smaller  sum. 

Bank  of  Montreal  v.  Stuart,  [1911]  A.  C.  120,  applied  and  fol- 
lowed. 

Judgment  of  Dawson,  Co.C.J.,  affirmed. 

County  Court  appeal. 

Action  on  a  proniifsorv  note  far  $467.80,  made  by  the* 
defendant  A.  R.  Campbell  and  the  defendant  11.  Campbell, 
his  son.  Dawsok,  Co.C.J.,  before  whom  the  action  was 
tried,  gave  judgment  against  the  former,  and  entered  a  non- 
suit as  to  the  latter.  The  defence  of  H.  Campbell  to  the 
action  was  thus  stated  in  the  dispute-note :  '*  That  my  signa- 
ture to  the  said  promissory  note  was  obtained  by  fraud  and 
the  fraudulent  misrepresentations  of  the  plaintiiTs'  manager, 
and  that  I  was  induced  by  such  fraudulent  misreprej^cntation 
to  sign  the  same,  and  without  any  conpideration.*'  Xo  par- 
ticulars wore  furnish 0(1  or  demanded  under  this  paragraph. 


yrr.  XI \.  ^v.r.  p.  x(v. 
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After  the  conclusion  of  the  trial,  the  trial  Judge,  in 
entering  the  verdict,  made  a  memorandum :  '^  Leave  to  amend 
the  dispute-note,  alleging  undue  influence/* 

The  plaintiffs  appealed  against  the  nonsuit  entered  in 
favour  of  the  defendant  H.  Campbell. 

The  appeal  was  heard  by  Howbll,  C.J.M.,  Perdue  and 
Camebon,  JJ.A. 

W.  J.  Donovan,  for  the  plaintiffs. 

W.  B.  Towers,  for  the  defendant  H.  Campbell. 

HowBLL,  C.J.M.: — The  learned  County  Court  Judge, 
who  had  the  witnesses  before  him,  found  in  favour  of  the 
defendant  Herbert  Campbell  on  the  defence  of  fraud  and 
undue  influence;  and  I,  therefore,  assume  that  he  believed 
the  story  sworn  to  by  this  defendant.  The  defendant  Her- 
bert Campbell  was  a  young  man  of  23  years  of  age.  The 
plaintiffs*  manager,  having  a  claim  against  this  defendant's 
father,  and  having  the  latter  in  the  office  of  the  plaintiffs' 
Bolicitor,  telephoned  to  the  son  urging  him  to  come  at  once 
to  that  office.  The  young  man  was  then  a  clerk  in  a  business 
establishment,  and,  being  busy,  he  at  first  refused;  but, 
upon  the  agent  urging  him,  he  left  hurriedly  and  came  to 
that  office,  where  he  found  the  solicitor  of  the  plaintiffs,  the 
agent  above  referred  to,  and  his  fathei,  the  co-defendant  in 
this  suit.  The  note  sued  on  was  prepared  and  had  been  or 
was  then  signed  by  the  father,  and  the  son  was  asked  also 
to  sign  it  as  maker.  At  first  he  refused ;  but,  apparently  to 
induce  him  to  sign  it,  the  agent  stated  that  a  woman,  who 
had  got  possession  of  the  furniture  for  part  of  which  the 
note  was  to  be  given,  and  to  which  the  plaintiff  had  title 
under  a  lien-note  given  by  the  father,  was  ready  to  make  an 
offer  of  settlement. 

The  evidence  of  the  son  on  this  subject  is  as  follows: — 

"  Q.  And  what  did  Mr.  McDonald  say  to  you  ?  A.  He 
told  me  it  was  only  for  getting  a  settlement  from  my  father. 

*'Q.  What  else  did  he  say?  A.  He  told  me — I  said  I 
did  not  want  any  liability  on  me,  and  he  told  me  it  was 
just  to  get  a  settlement  so  they  could  go  ahead  and  fight 
the  case. 

"  Q.  Did  he  say  what  case  he  wanted  to  fight?  A.  The 
furniture  case  of  that  other  lady;  I  didn't  know  her  name. 

"  Q.  With  a  lady,  you  did  not  know  her  name?   A.  No. 
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^'  Q.  And  what  did  you  say  when  he  told  yon  that  ?  A.  I 
told  him  no^  I  wonld  not  sign  the  note. 

"  Q.  And  what  did  Mr.  McDonald  say?  A.  He  told  me 
he  was  down  to  see  the  lady  and  she  offered  hinii  $200,  or 
$250,  and  he  wouldn't  take  any  less  than  $400,  and  he  said 
what  with  that  and  what  they  had  in  the  warehouse  there 
wouldn't  be  very  much  to  pay. 

"  Q.  Did  he  tell  you  they  had  goods  in  the  warehouse 
at  the  time?    A.  Yes,  sir. 

**Q.  There  is  not  any  doubt  about  that?     A.  No,  sir. 

"Q.  And  I  understand  you  to  say  that  he  stated  that 
this  woman  had  offered  $250,  and  he  expected  to  get  $400? 
A.  Yes, •sir. 

"  Q.  And  with  what  there  was  in  the  warehouse  there 
would  be  very  little  for  you  to  pay?     A.  Yes,  sir. 

'*  Q.  And  then  what  did  you  do?  A.  Well,  I  signed  the 
note.'' 

It  appears  that  whatever  liability  the  defendants  in- 
curred by  signing  the  note  payable  in  one  month  was  modi- 
fied by  a  contemporaneous  agreement  that  a  monthly  pay- 
ment of  $15  was  all  that  would  be  required;  and  a  written 
memorandilm  was  made  to  this  effect  and  signed  by  the 
plaintiffs  and  defendants. 

In  this  case  the  respondent  became  liable  for  nearly  $500 
on  a  note  for  which  he  received  no  consideration.  He  at 
first  refused  to  become  liable  for  this  large  amount;  and 
then  the  plaintiffs'  agent  told  him  it  was  merely  to  get  a 
settlement,  so  that  the  plaintiffs  could  fight  the  case,  which, 
I  assume,  was  to  permit  the  plaintiffs  to  proceed  against  this 
woman,  who  had  already  offered  $200  or  $250,  and  that  with 
this  and  the  furniture  already  possessed  he  incurred  very 
little  liability.  The  respondent  had  barely  attained  his 
majority;  he  was  urged  to  come  to  the  office  by  the  plain- 
tiffs'-agent,  without  telling  him  what  for;  his  father  there 
urged  him  to  sign  the  note,  to  which  he  objected ;  and,  dur- 
ing the  conversation  with  the  a^ent  above  detailed,  the 
solicitor  for  the  plaintiffs  was  present  and  did  not  explain  the 
contemplated  legal  liability,  although  he  must  have  felt  that 
the  defendant  concluded  that  by  signing  the  note  he  incur- 
red only  a  liability  for  an  amount  which  would  remain  after 
these  large  sums  were  recovered  by  the  plaintiffs  from  this 
woman.  The  whole  environment  was  such  as  to  prevent 
the  young  man  using  his  intelligence,  and  there  was  a 
maiiifest  absence  of  independent  thought  or  advice.      The 
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plaintiifs'  a^'^ent  entirely  denies  this  conversation;  and, 
although  both  he  and  the  solicitor  gave  evidence  at  the 
trial,  neitlier  of  them  pretended  that  the  woman  promised 
any  such  thing  as  stated;  and,  apparently,  the  plaintiffs 
have  not  in  any  way  tried  to  recover  anything  from  her,  but 
claim  payment  in  full  of  the  note  from  the  defendants.  It 
looks  as  if  that  offer  of  hers  was  a  mere  fabrication. 

The  defendant,  by  want  of  independent  advice  and  by 
undue  influence  and  representation  of  the  plaintiffs,  be- 
came liable  on  a  promissory  note  for  a  very  much  larger 
sum  than  he  intended;  and  the  plaintiffs'  agent,  and  also 
the  solicitor,  when  they  procured  the  signature,  must  have 
known  that  the  defendant  then  thought  that  he  was  making 
himself  liable  for  a  much  smaller  sum. 

I  think  this  case  comes  within  the  principles  laid  down 
in  Bank  of  Montreal  v.  Stuart,  [1911]  A.  C.  120.  The 
appeal  is  dismissed  with  costs. 

Perdub^  J.A.,  concurred. 

Cameron,  J.A.  (dissenting)  :^— Under  the  circumstances, 
we  must  take  the  pleadin^^s  as  correct  in  form  and  suffi- 
ciently wide  to  cover  the  evidence. 

There  is  a  conflict  of  evidence  between  McDonald,  the 
plaintiffs'  manager,  and  tiie  two  defendants.  Evidently,  as 
the  judgment  indicates,  the  trial  Judge  gave  credence  to  the 
latter.  So  that  in  examining  and  reviewing  the  evidence  we 
are  practically  placed  in  the  position  of  disregarding  all  of 
it  other  than  that  of  the  two  defendants. 

Wliat,  then,  according  to  the  evidence  of  the  defendantp. 
was  the  fraud,  and  what  were  the  fraudulent  representations 
of  the  plaintiffs'  manager  which  induced  Herbert  Campbell 
to  sign  the  note?  These  must  all  be  found  in  his  own  evi- 
(IcTico.  He  is  a  young  man,  22  years  of  age.  who  had  worked 
for  some  time  (not  stated  definitely)  for  the  plaintiff  com- 
pany; and,  on  leaving  their  employment  in  April,  1910, 
he  worked  for  the  Canada  Furniture  Company,  with  whom 
l^e  was  engaged  at  the  time  of  th^  trial.  There  is  no  evi- 
dence that  reflects  in  the  sliofhtost  upon  his  mental  capacitv, 
though  his  memory  seems  to  have  failed  him  as  to  the  agree- 
ment for  renewal  which  he  signed  contemporaneously  with 
the  note. 

The  father  had  given-  the  plaintiffs  several  promissory 
notes  for  a  purchase  he  had  made.    Two  of  these  fell  into  ar- 
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rears,  and  the  plaintiffs  brought  action.  The  father  was 
brought  to  the  office  of  Mr.  Donovan,  the  plaintiffs'  solicitor, 
where  he  met  Mr.  Donovan  and  Mr.  McDonald,  the  plain- 
tiffs^ manager.  The  note  in  question  was  then  and  there 
drawn  up  and  signed  by  the  father.  Mr.  McDonald  then 
telephoned  for  the  son  to  come  to  Mr.  Donovan's  office,  which 
he  did.  The  father  asked  him  to  sign  the  note,  and  he  (the 
eon)  refused.  "I  said  I  did  not  want  any  liability  on  m6, 
and  he  (the  father)  told  me  it  was  just  to  get  a  settlement 
80  they  could  go  ahead  and  fight  the  case.'*  This  referred 
to  the  disappearance  of  the  furniture  for  which  the  note 
was  given,  and  which  the  elder  Campbell,  the  purchaser  of 
it,  said  had  been  stolen.  The  son  reiterated  that  he  would 
not  sign  the  note.     Then  followed  this  evidence: — 

"  Q.  And  what  did  Mr.  McDonald  say  ?  A.  He  told  me 
he  was  down  to  see  the  lady  and  she  offered  him  $200  or 
$250,  and  he  couldn't  take  any  less  than  $400,  and  he  said 
what  with  that  and  what  they  had  in  the  warehouse  there 
wouldn't  be  very  much  to  pay. 

"Q.  Did  he  tell  you  they  had  goods  in  the  warehouse 
at  the  time?    A.  Yes,  sir. 

"/J.  There  is  not  any  doubt  about  that?    A.  No.  sir." 

The  son  then  signed  the  note  and  the  renewal  agreement. 

Now,  the  fraud  and  misrepresentation  alleged  consist,  in 
part,  in  McDonald's  statement  that  "  the  lady  "  had  offered 
him  $200  or  $250.  It  is  true  that  McDonald  denied  that  he 
told  Mr.  Campbell  that  she  had  promised  him  $250.  But 
nowhere  in  the  evidence,  so  far  as  I  can  discover,  was  Mc- 
Donald asked  the  question  whether  **the  lady"  had  offered 
or  promised  him  $250  or  any  other  sum.  The  trial  Judge 
evidently  disbelieved  McDonald's  denial  that  he  had  told 
Campbell  nothing  about  an  offer,  and  evidently  accepted 
the  contradictory  statement  of  the  defendants. 

But  where  is  the  evidence  that  McDonald's  statement  as 
given  by  the  defendants  wa^  false  ?  Is  it  to  be  assumed  that, 
because  McDonald  denied  making  the  statement  which  the 
defendants  say  he  made,  he  would  also,  had  he  been 
asked  the  question,  have  denied  that  any  such  offer  was  made 
to  him  as  alleged?  I  cannot  see  how  this  can  be  assumed; 
and  it  seems  to  me  that  we  must  eliminate  from  the  defence 
that  portion  of  it  which  is  based  upon  the  alleged  offer  by 
*'the  lady"  of  $200  or  $250.  The  facts  constituting  the 
fraud  alleged  must  be  conclusively  established;  and  in  this 
the  defence  utterly  fails.     We  are  thus  relieved  from  con- 
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Bideration  of  the  question  whether  this  alleged*^  statement  is 
not  an  assertion  of  so  vague  and  loose  a  character  that  relief 
could  not  be  given  by  reason  of  it.  It  may  be  open  to  argu- 
ment that  the  alleged  statement  is  in  reality  a  guaranty  by 
McDonald  for  the  plaintiffs,  that  he  could  and  would  collect 
the  amount  mentioned.  But,  if  it  be  a  guaranty,  it  is  not 
pleaded  as  such,  and  must  be  disregarded. 

There  is  a  further  representation  on  McDonald's  part 
alleged,  viz.,  that  there  were  goods  of  A.  H.  Campbell  in  the 
plaintiffs'  warehouse.  On  cross-examination  Herbert  Camp- 
bell says: — 

"  Q.  Did  Mr.  McDonald  mention  how  much  of  that  furni- 
ture was  in  the  warehouse?  A.  He  did  not;  he  said  there 
was  furniture  there. 

'^  Q.  There  was  furniture  ?    A.  Yes. 

"Q.  Did  he  mention  the  amount  of  the  furniture?  A. 
No,  sir. 

"  Q.  There  may  have  been  a  few  dollars  worth  of  furni- 
ture, so  far  as  you  are  concerned?    A.  Yes. 

^^  Q.  So,  assuming  he  did,  you  did  not  know  how  much 
was  coming  to  you  on  this  note?    A.  I  couldn't  tell." 

McDonald  explains  that  he  had  secured  from  the  wo- 
man an  article  of  furniture  which  turned  out  not  to  be  the 
property  of  the  plaintiflEs  at  all,  and  which  had  to  be  re- 
turned. Aside  altogether  from  that,  I  think  we  must  take 
it  that  the  assertion  that  "  there  was  furniture  in  the  ware- 
house "  was  made  and  was  incorrect.  But  it  does  seem  to  me 
hopeless  to  attempt  to  make  out  of  this  a  statement  so  ma- 
terial to  the  transaction  that  the  falsity  of  it  alone  would 
vitiate  this  note. 

We  thus  reach  the  last  ground  of  the  defence,  that  of 
"undue  influence,"  which,  I  have  no  doubt,  was  that  upon 
which  the  trial  Judge  really  decided  this  case.  Herbert 
Campbell  was  perfectly  clear  as  to  what  his  liability  was  or 
would  be  if  he  signed  the  note.  He  refused  at  first  to  sign 
at  all,  and  said  he  did  not  want  any  liability  on  him.  Then 
his  father  told  him  he  had  not  asked  him  for  any  favours,, 
and  that  he  (the  son)  might  favour  him  (the  father)  this 
time  and  sign  the  note.  Thereupon  the  son  signed  not  only 
the  note  but  the  agreement  providing  for  a  renewal  upon 
payment  of  $15  every  month.  And,  in  any  event,  whatever 
might  be  the  credits  to  be  given  on  the  note  by  McDonald, 
there  would  remain  a  balance  to  be  paid.  So  here  we  have 
the  not  unfamiliar  spectacle  of  the  father  in  financial  diffi- 
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cultieSy  with  civil  proceedings  pending  against  him,  and  the 
son,  from  motives  of  filial  affection,  coming  to  his  assistance. 
The  son  was  quite  clear  as  to  the  legal  effect  of  what  he  was 
doing.  An  independent  solicitor  could  have  given  him  no 
additional  light  in  that  respect.  He  could  not  deny  read- 
ing the  renewal  agreement  before  he  signed  it,  and  what 
that  meant  was  absolutely  clear.  There  is  no  evidence  that 
he  was  dominated  by  his  father,  who  is  illiterate,  and  ap- 
parently, to  some  extent,  dependent  on  his  family.  On  the 
contrary,  the  son  had  been  working  for  himself  quite  inde- 
pendently of  the  father,  and  for  a  time,  lived  with  his  mother 
apart  from  his  father,  who,  in  this  instance,  was  asking  the 
son  to  do  him  a  business  favour  for  the  first  time,  according 
to  his  evidence.  No  threats  of  criminal  proceedings  against 
the  elder  Campbell  were  made  or  hinted  at  by  McDonald  or 
by  his  solicitor.  So  far  as  I  can  judge  from  the  evidence, 
the  parties  were,  in  this  transaction,  on  an  equal  footing; 
the  son,  the  father,  and  McDonald  all  alike  able  to  take  care 
of  and  to  decide  for  themselves,  and  all  understood  the  nature 
of  the  transaction.  No  restraint,  duress,  or  oppression*  has 
been  shewn ;  and  I  gee  no  evidence  of  undue  pressure  or  in- 
fluence brought  to  bear  upon  the  son,  who  merely,  after  some 
hesitation,  acceded  to  his  father^s  request.  The  fact  that  he 
signed  a  note,  for  which  he  received  no  consideration,  is  im- 
material, as  is  also  the  fact  that  he  did  not  have  independ- 
ent professional  advice  in  a  matter  where  he  had  a  clear  ap- 
preciation of  the  transaction  and  of  its  consequences.  To 
hold  on  the  facts  set  forth  in  the  evidence  of  the  father  and 
the  son  that  the  contract  of  the  son  with  the  plaintiffs  should 
be  set  aside,  appears  to  me  to  be  carrying  the  doctrine  of 
**  undue  influence  ^'  beyond  due  and  reasonable  limits. 
I  tliink  the  appeal  should  be  allowed. 

Appeal  dismissed;  Cameron,  J.A.,  dissenting, 

\  ! 
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MANITOBA. 

November  Gth,  1911. 

court  of  appeal. 

GAAfi  SCOTT  CO.  v.  OTTOSON. 

Sale  of  Goods — Contract — Written  Order  Signed  and  Sealed 
by  Vendee — Nonrrevocability — Parol  Acceptance  by  Ven- 
dor— Sufficiency  —  Consideration  —  Delay  in  Shipping 
—  Condition  —  Waiver  —  Refusal  to  Accept  Goods  — 
Breach  of  Contract — Recovery  of  Price  of  Goods — Lien 
on  Land  for  Price — Equitable  Mortgage — Enforcement — 
Period  of  Redemption. 

The  judgment  of  Robson,  J.,  16  W.  L.  R.  C63,  was  aflSrmed  on- 
appeal  as  regards  the  liability  of  the  defendants  to  pay  for  the  ma- 
chinery ordered  and  delivered. 

Held,  per  Perdus  and  Camebon,  J  J.  A.,  that  the  order  for  the 
machinery,  being  under  seal,  was  not  revocaole  before  acceptance,  as 
an  ordinary  order  might  be. 

Xenoi  V.  Wickham,  L.  R.  2  H.  L.  296,  followed. 

The  contract  provided  that,  for  the  purpose  of  securing  payment 
of  the  price  of  the  machinery  and  the  notes,  etc.,  given  therefor,  the 
defendants  should  deliver  to  the  plaintiffs,  on  demand,  a  mortgage  on 
certain  land  described,  in  the  statutory  form,  containing  also  the 
special  covenants  and  provisions  in  the  mortgages  usually  taken  by 
the  plaintiflfs : — 

Held,  that  tlie  effect  of  this  provision  was  to  give  the  plaintiffs 
an  (M]uitable  mortgage  on  the  lands  for  the  amount  of  the  purchase- 
price,  containing  the  terms  and  conditions  of  payment  mentioned  in 
the  contract ;  and  the  plaintiffs  were  entitled  to  a  declaration  accord- 
ingly ;  and  also  to  the  ordinary  judgment  for  foreclosure  or  sale  with 
the  statutory  twelve  months  for  redemption. 

Judgment  of  Robson,  J.,  in  this  respect  varied. 

The  plaintiflfs  claimed  from  the  defendants  $3,700,  as  the 
piice  of  certain  machinery  which  the  plaintiffs  asserted  they 
delivered  to  the  defendants  under  a  written  contract  of  pur- 
chase signed  by  the  defendants,  dated  the  8th  April,  1910. 

The  principal  defences  were :  (a)  a  denial  that  there  was 
acceptance  by  the  plaintiffs  of  the  defendants'  written  order; 
and  (b)  that,  if  a  contract  did  result,  the  machinery  was 
to  be  shipped  on  or  about  the  12th  April,  1910,  and  that  such 
was  not  done;  and,  therefore,  the  defendants  were  excused 
from  accepting  the  machinery.  There  was  also  a  counter- 
claim for  damages  for  not  delivering  according  to  contract. 
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The  case  was  tried  before  Robson^  J.,  who  gave  judg- 
ment for  the  plaintiflfs  and  dismissed  the  counterclaim:  16 
W.  L.  B.  663. 

The  defendants  appealed. 

The  appeal  was  heard  by  Howell,  C.J.M.,  Bichards, 
rERDDB,  and  Cameron,  JJ.A. 

W.  R.  Mulock,  KXJ.,  and  W.  H.  Thornburn,  for  the  de- 
fendants. 

D.  A.  Stacpoole  and  L.  J.  Elliott,  for  the  plaintiflfs. 

BiCHARDS,  J.A. : — The  plaintiffs'  manager,  Cutler,  swears 
that  a  specific  engine,  of  the  kind  contracted  for,  was  ap- 
propriated by  him  to  the  contract,  and  that  the  grates  in 
it  were  changed  from  straw  burners  to  rocker  grates,  at  the 
defendants'  request.  He  says  he  shewed  the  defendant  Ot- 
toson  the'  engine  while  that  change  was  being  made,  and 
told  him  that  it  was  so  appropriated.  Ottoson  does  not  deny 
those  statements.  I  think,  therefore,  that  Ottoson  then 
knew  of  and  assented  to  such  appropriation,  and  that  his 
knowledge  and  assent  bound  the  defendant  Olson.  All  the 
above  happened  before  the  defendants  tried  to  cancel  the 
contract. 

The  learned  trial  Judge  has  found — I  think  correctly — 
that  Cutler  had  power  to  accept  the  contract  on  behalf  of 
the  plaintiffs.  It  seems  to  me,  therefore,  that,  at  the  time 
of  their  repudiation,  the  defendants  were  not  in  a  position 
to.  treat  the  contract  as  ouq  which  the  plaintiffs  had  not 
accepted.  That  being  the  case,  the  defendants*  repudiation 
was  too  late,  even  if  they  would  have  had  power  to  re- 
pudiate before  acceptance  by  the  plaintiffs,  as  to  which  I 
express  no  opinion. 

I  also  express  no  opinion  as  to  whether  the  fact  that  the 
instrument  sued  on  was  under  seal  would  have  deprived 
the  defendants  of  the  right  to  revoke  the  contract  if,  but 
for  the  sealing,  they  would  have  had  that  right. 

The  delay  in  shipping,  of  which  the  defendants  seek  to 
avail  themselves,  is  clearly  shewn  to  have  been  incurred  at 
their  (the  defendants')  own  request.  They,  therefore,  can- 
not take  advantage  of  it. 

The  fact  that  the  title  in  the  engine  has  not  passed  to 
the  defendants  is  immaterial.  By  their  contract,  they  agreed 
that  it  should  not  pass  till  the  engine  should  be  fully  paid 
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for.  They  further  agreed  to  give  their  notes  fop-  the  price 
before  delivery  of  the  engine,  and  that,  if  the  notes  were  not 
given  within  five  days  after  delivery  of  the  goods,  the  whole 
contract-price  should  become  due  and  payable  f  ori;hwith ;  and 
they  covenanted,  in  such  case,  to  pay  such  contract-price 
forthwith. 

The  above  shews,  a  special  right  to  sue  for  the  price, 
given  by  the  contract  itself,  so  that  the  plaintifib  are  not 
driven,  for  their  remedy,  to  the  Sale  of  Goods  Act;  and  it 
is  not  necessary,  therefore,  to  consider  whether,  if  the  plain- 
tiffs were  obliged  to  rely  on  that  Act,  they  would  have  been 
able  to  sue  for  the  price,  or  would  have  been  confined^  for 
their  remedy,  to  an  action  for  damages  for  the  defendants* 
refusal  to  carry  out  the  contract. 

I  think  the  judgment  in  the  plaintiffs'  favour  must  be 
upheld. 

As  to  the  lien  granted  the  plaintiffs  by  the  learned  trial 
Judge,  I  take  the  view,  stated  in  the  judgment  of  my  brother 
Perdue,  that  there  was  in  fact  an  equitable  mortgage  created 
by  the  agreement,  and  agree  with  him  as  to  the  proceedings 
that  should  be  taken  thereon. 

Perdue,  J. A.: — The  contract  sought  to  be  enforced  in 
this  case  is  contained  in  an  instrument  in  the  form  of  an 
order  by  the  defendants  upon  the  plaintiffs  to  supply  them 
with  an  eugine  and  certain  other  appliances.  The  docu- 
ment is  executed  by  the  defendants  under  their  hands  and 
seals,  but  is  not  executed  by  the  plaintiffs.  It  contains  the 
most  stringent  covenants  and'  conditions  in  favour  of  the 
plaintiffs,  the  purpose  of  which  is  to  deprive  the  defendants 
of  every  possible  defence  or  loophole  of  escape,  and,  while 
leaving  the  plaintiffs  free  to  accept  or  refuse  the  offer,  at  the 
same  time  to  forestall,  in  case  of  its  acceptance,  any  possible 
liability  on  their  part  that  might  arise  out  of  an  ordinary 
contract.  The  defendants,  however,  appear  to  have  volun- 
tarily signed  the  document;  and  there  is  no  pretence  that 
there  was  any  concealment  or  fraud  on  the  part  of  the  plain- 
tiffs, or  that  the  defendants  were  misled  in  any  way. 

The  main  point  urged  upon  the  appeal  was,  that,  before 
the  order  had  been  accepted,  it  was  cancelled  by  a  letter 
written  by  the  defendants  to  the  plaintiffs.  The  contract 
provides  that  the  order  is  subject  to  the  acceptance  of  the 
Qaar  Scott  Company,  that  the  defendants  waive  notice  of 
acceptance,  and  that  they  agree  not  to  cancel  the  order.   To 
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make  it  still  more  binding,  the  order  is  executed  by  the 
defendants  under  seal.  By  thfe  terms  of  the  order,  delivery 
of  the  machinery  mentioned  was  to  have  been  made  on  or 
about  the  l!&th  April,  1910.  At  the  time  the  order  was  given, 
the  plaintiffs'  agent  induced  the  defendants  to  cancel  an 
order  given  to  the  Cockshutt  Company  for  a  plough  to  be 
used  in  connection  with  the  engine  purchased  from  the  plain- 
tiffs, and  to  buy  a  plough  from  the  Harmer  Company.  The 
object  of  the  agent  ip  doing  this  was  to  earn  a  commission 
for  himself.  The  plough  so  ordered  was  to  be  shipped  on 
the  same  car  with  the  engine  bought  from  the  plaintiffs.  The 
Harmer  Company  could  not  furnish  the  plough,  and  seriouti 
delay  occurred.  The  engine  was  of  no  use  to  the  defendants 
without  the  plough,  and  their  ploughing  operations  were  at 
a  standstill.  Finally,  the  defendants,  by  letter  of  the  4th 
May,  cancelled  or  attempted  to  cancel  the  order  given  to  the 
plaintiff?,  and  purchased  an  engine  and  plough  from  another 
company.  On  the  10th  May,  the  plaintiffs  shipped  the  ma- 
chinery, but  it  was  refused  by  the  defendants.  It  was  then 
taken  back  by  the  plaintiffs,  who  say  that  they  are  holding 
it  for  the  defendants. 

The  plaintiffs*  agent  was  not  acting  for  the  plaintiffs 
when  he  induced  the  defendants  to  cancel  the  order  for  the 
Cockshutt  plough  and  order  another  from  the  Harmer  Com- 
pany, and  the  plaintiffs  are  not  responsible  for  the  delay 
that  pccurred.  The  defendants  must  assume  the  responsibility 
for  this  delay.  They  requested  that  the  engine  and  plough 
should  be  shipped  together.  The  trial  Judge  has  found  that 
the  plaintiffs  accepted  the  order  before  the  attempted  can- 
cellation, and  were  ready  to  ship  the  engine  at  any  time. 
There  is  evidence  that  an  engine  was  actually  selected  and 
put  apart  for  the  defendants.  The  shipping  of  the  engine 
Was,  at  all  event?,  an  unequivocal  act  of  acceptance.  The 
defendants  cannot  take  advantage  of  their  own  act  in  hold- 
ing back  the  shipment  in  order  to  set  up  delay  on  the  part 
of  the  plaintiffs.  The  order  having  been  executed  under 
seal,  it  was  not  revocable  before  acceptance,  as  an  ordinary 
order  might  be:  Xenos  v.  Wickham,  L.  R.  2  H.  L.  296\ 
Waterous  Engine  Works  Co.  v.  Pratt,  30  0.  R.  538,  541; 
Nelson  Coke  and  Gas  Co.  v.  Pellatt,  4  0.  L.  R.  481. 

I  think  that  the  defendants  have  failed  to  shew  that  the 
order  was  cancelled. 

The  contract  in  question  declares  that,  if  the  purchaser 
refuses  to  accept  the  machinery,  the  whole  contracts-price 
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shall  become  due  and  payable  forthwith,  and  the  purchaser 
covenants  to  pay  it  forthwith:  The  plaintiib  are,  therefore, 
entitled  to  maintain  an  action  for  the  whole  purchase-price. 
It  was  urged  that,  because  there  was  a  clause  in  the  contract 
that  the  property  in  and  title  to  the  goods  remained  in  the 
plaintiffs  until  the  purchase-price  was  fully  paid,  the  de- 
fendants could  not  be  sued  for  the  full  price,  because  the 
property  had  not  passed  to  them.  The  defendants,  how- 
ever, covenanted  to  pay  the  purchase -price  in  instalments 
until  the  machineiy  bought  should  be  paid  for,  they  rn  the 
meantime  having  the  possession  and  use  of  it.  The  de- 
fendants further  agree  that,  if  acceptance  should  be  refused, 
or  notes  not  given,  or  default  made  in  any  payment,  then 
the  whole  purchase-money  should  be  payable  by  the  defend- 
ants. They  are,  therefore,  liable  for  the  full  price,  and  not 
for  damages  merely:  Waterous  Engine  Works  Co.  v.  Wilson, 
11  Man.  L.  R.  287,  295;  Tufts  v.  Poness,  32  0.  R.  51;  Saw- 
yer and  Massey  Co.  v.  Robertson,  1  0.  L.  R.  297. 

The  contract  further  provided  that,  for  the  purpose  of 
securing  payment  of  the  price  of  the  machinery  and  the 
notes,  etc.,  given  therefor,  the  defendants  should  deliver  to 
the  plaintiffs,  at  the  time  of  the  delivery  of  the  said  ma- 
chinery, or,  at  the  option  of  the  plaintiffs,  at  any  time,  on 
demand,  a  mortgage  on  the  lands  referred  to  and  described 
in  the  document,  in  the  statutory  form,  containing  also  the 
special  covenants  and  provisions  in  the  mortgages  usually 
taken  by  the  company.  The  effect  of  this  provision  is  togive 
the  plaintiffs,  an  equitable  mortgage  on  the  lands  for  the 
amount  of  the  purchase-price,  containing  the  terms  and  con- 
ditions of  pajTuent  mentioned  in  the  contract:  Fisher  on 
Mortgages,  6th  ed.  (Can.),  p.  16;  Tebb  v.  Hodge,  L.  R. 
•5  C.  P.  73;  Eyre  v.  McDowell  9  H.  L.  C.  619. 

The  plaintiffs  asked  in  their  statement  of  claim  that  it 
should  be  declared  that  they  had  a  lien  or  charge  on  the 
land  for  the  purchase-price,  and  that  the  land  should  be 
sold  to  satisfy  the  plaintiffs'  claim.  They  also  asked  that 
the  defendant  Ottoson  should  be  ordered  to  execute  and  de- 
liver a  mortgage  on  the  lands  for  the  purchase-price  of  the 
machinery,  etc.  The  trial  Judge  has  granted  the  relief 
asked  for  as  above. 

If  a  mortgage  had  been  drawn  up,  executed,  and  delivered 
in  legal  form,  the  Court,  in  enforcing  the  mortgage,  would 
have  allowed  the  usual  period  of  redemption,  which  is  fixed 
by  statute  at  twelve  months:  7  &  8  Edw.  VII.    ch.  13.     It 
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would  not,  and  could  not,  under  the  practice  of  the  Court, 
have  ordered  a  sale  of  the  mortgaged  premises  to  satisfy  the 
plaintiffs'  claim,  unless  the  defendants  were  given  the  statu 
tory  time  to  redeem.  The  defendants  cannot  he  in  a  worso 
position  under  an  equitable  mortgage  than  if  a  legal  mort 
gage  had  been  executed,  containing  exactly  the  same  terms- 
To  declare  a  lien  on  the  land  and  order  the  enforcement  of 
it  by  the  more  summary  process,  giving  a  shorter  time  for 
redemption,  is  not,  m  my  view,  the  proper  form  of  relief. 

I  think  the  judgment  should  declare  that  the  plaintiffs 
have  an  equitable  mortgage  upon  the  land  to  secure  the  pui- 
chaee-price,  payable  upon  the  terms  and  conditions  men- 
tioned in  the  agreement.  The  plaintiffs  are  entitled  to  this 
under  the  prayer  for  general  Velief .  The  plaintiffs  have  not 
shewn  what  form  of  mortgage  is  usually  taken  by  them,  or 
what  special  covenants  and  provisions  should  be  embodied  in 
it.  It  is  not  shewn  whether  the  land  is  under  the  provisions 
of  the  Real  Property  Act  or  under  the  old  system  of  regis- 
tration. To  direct  a  reference  to  settle  the  terms  of  the  mort- 
gage to  be  given,  would  cause  much  additional  expense,  and 
possibly  entail  another  suit  or  other  proceedings  to  realise 
upon  the  security.  The  agreement  says  that  the  mortgage  is 
to  be  in  the  statutory  form.  We  may,  therefore,  take  it  as 
containing  the  ordinary  covenants  and  conferring  on  the 
mortgagee  the  ordinary  rights  that  a  statutory  mortgage 
would  confer. 

It  is  clear  that  default  has  been  made,  and  that  the  whole 
purchase-price  secured  by  the  mortgage  was  due  before  this 
suit  was  entered.  There  should,  therefore,  be,  in  addition 
to  the  declaration  that  the  plaintiffs  are  entitled  to  an  equit- 
able mortgage  as  above,  the  ordinary  judgment  for  foreclos- 
ure or  sale,  as  the  plaintiffs  may  elect,  with  the  usual  in- 
quiries, taking  of  accounts,  taxing  of  costs,  and  proceedings 
for  redemption  or  foreclosure  or  sale  (as  the  case  may  be). 
This  relief  should  be  in  addition  to  the  judgment  for  $3,700 
and  interest  directed  to  be  entered  by  the  trial  Judge.  Any 
moneys  recovered  under  the  judgment  by  execution  or  other 
proceeding  will  be  applied  in  reduction  of  the  amount  due 
on  the  mortgage.  The  judgment  entered  below  should  be 
amended  accordingly. 

Cameron,  J.A.  : — This  action  came  on  for  trial  before 
Mr.  Justice  Robson,  who  held  the  contract  alleged  by  the 
plaintiffs  duly  proved;  that  they  were  always  ready  and  will- 
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iug  to  carry  it  out  on  their  part ;  that  the  defendants  did  not 
justify  their  breach  of  the  contract;  and  found  a  verdict 
for  the  plaintiffs  for  $3,700  and  interest,  and  granted  other 
remedies  asked  for  in  the  statement  of  claim. 

The  fourth  clause  of  the  prayer  for  relief  asks  that  the 
defendants  execute  a  mortgage  on  the  lands  mentioned,  in 
accordance  with  the  provision  therefor  in  the  contract.  In 
the  judgment,  as  settled  and  entered,  it  is  ordered  "  that  the 
plaintiffs  are  entitled  to  a  lien  and  charge  on  the  defendants' 
estate  and  interest'*  in  the  lands  mentioned,  and  nothing  is 
said  as  to  the  execution  of  a  mortgage  by  the  defendants. 
The  judgment  contains  the  usual  provisions  for  the  sale  of 
the  lands  in  default  of  payment.  In  the  contract  the  de- 
fendants agreed  to  give  the  plaintiffs,  on  demand,  a  mortgage 
on  the  lands  mentioned,  in  the  statutory  form,  containing 
the  special  covenants  and  provisions  in  the  mortgages  usually 
taken  by  the  plaintiffs;  as  to  which  special  covenants  and 
provisions,  however,  no  evidence  has  been  given.  It  seems 
to  me  that  the  covenant  to  give  the  mortgage  has  the  effect 
of  creating  an  equitable  mortgage,  and  can  be  held  to  war- 
rant the  provisions  of  the  judgment,  as  to  the  lien  upon  and 
sale  of  the  lands,  except  that  there  should  be  given  the  de- 
fendants the  time  for  redemption  mentioned  in  ch.  13,  7 
&  8  Edw.  VII.  Under  the  judgment  thus  varied,  the  plain- 
tiffs would  have  Substantially  all  the  remedies  and  the  de- 
fendants all  the  rights  that  would  enure  to  them  under  a 
mortgage  in  statutory  form  given  as  collateral  security  for 
the  payment  of  the  notes  in  question,  all  of  which  were  pay- 
able before  action.  To  compel  the  defendants  to  execute  a 
mortgage,  and  then  to  require  the  plaintiffs  to  bring  a  sep- 
arate action  to  enforce  it,  would  necessitate  a  resort  to  addi- 
tional and  expensive  proceedings  to  accomplish  something 
that  can  be  readily  effected  in  the  proceedings  now  before  us. 

The  contract,  which  is  under  seal,  is  dated  the  8th  April, 
1910.  Under  it,  the  machinery,  the  subject  of  the  contract, 
was  to  be  loaded  on  cars  at  Winnipeg,  on  the  12th  April, 
1910,  and  shipped  to  the  defendants  at  Shanawan.  TJie  ma- 
chinery was  not  shipped  on  that  date.  The  learned  Judge 
finds:  ^^It  was  kept  ready  for  shipment,  but  shipment  was 
delayed  at  the  request  and  for  the  benefit  of  the  defendants, 
in  order  that  the  ploughs  might  accompany  the  engine  as 
already  mentioned." 

On  the  3rd  May,  the  defendants  sent,  by  registered  mail, 
a  written  notice  of  cancellation  to  the  plaintiffs,  to  which 


Digiti 


zed  by  Google 


1911]  ^^^^  SCOTT  GO.  r.  OTTOiSON.  479 

attempted  repudiation  of  the  contract  the  plaintiffs  refused 
to  accede,  and  shipped  the  machinery,  acceptance  of  which 
was  refused  by  the  defendants,  and  thereupon  the  plaintiffs 
reshipped  it  to  Winnipeg,  holding  it  available  for  the  defend- 
ants. There  is  nothing  in  the  evidence  on  which  to  found 
any  variation  from  the  learned  trial  Judge's  findings.  The 
attempted  cancellation  was  unwarranted  by  the  facts,  and 
wholly  ineffective  in  law,  and  the  plaintiffs  were  justified  in 
disregarding  it. 

There  is  ample  evidence  of  the  plaintiffs'  acceptance  of 
the  contract.  In  any  event,  the  contract  here,  bein^  under 
seal,  creates  an  obligation  which,  whenever  it  came  to  the 
plaintiffs'  knowledge,  ^ave  them  a  cause  of  action  without 
any  other  indication  of  assent,  and  it  was  until  then  irre- 
vocable by  these  defendants:  Xenos  v.  Wickham,  L.  R.  2  H. 
L.  320,  323;  Pollock  on  Contracts,  p.  52;  Waterous  Engine 
Works  Co.  V.  Pratt,  30  0.  R.  538,  541. 

It  was  contended  for  the  defendants  that  the  damages 
allowed  are  excessive,  and  that  in  reality,  on  the  evidence, 
the  damages  shewn  were  nominal  only,  being  limited  to  the 
difference  between  the  price  agreed  upon  and  the  market- 
price  at  the  time  of  delivery.  But  the  rule  laid  down  by 
Chief  Justice  Killam  in  Waterous  Engine  Works  Co.  v.  Wil- 
son, 11  Man.  L.  R.  2*96,  is  applicable  here.  The  intention 
of  the  parties  must  be  taken  to  govern,  and  the  defendants 
here  are  clearly  bound  themselves  to  pay  the  price  before  ac- 
quiring title,,  and  are,  therefore,  liable  ^^for  the  full  price 
and  not  merely  for  damages  for  not  completing  the  pur- 
chase." See  also  Tufts  v.  Poness,  32  0.  R.  51,  and  Sawyer 
and  Massey  Co.  v.  Robertson,  10.  L.  R.  297.   . 

It  was  urged  by  counsel  on  the  argument  that  this  con- 
tract was  of  such  an  unfair  and  unconscionable  character 
that  it  would  be  a  hardship  to  enforce  it,  and  that  the  Court 
should,  therefore,  refuse  to  enforce  it  against  these  defend- 
ants. But,  at  the  time  the  contract  was  entered  into,  it  was 
fair  and  just  to  all  parties,  or  they  would  not  have  made  it. 
The  plaintiffs  voluntarily  agreed  to  sell,  and  the  defendants 
voluntarily  agreed  to  buy,  a  certain  article,  at  a  certain  price, 
to  be  paid  at  certain  times,  it  being  clearly  understood  that 
the  property  in  the  article  should  remain  in  the  plaintiffs 
until  that  price  had  been  fully  paid.  This  contract  provided 
for  the  purchase  by  the  defendants  of  certain  valuable  ma- 
chinery, for  the  payment  of  which  they  gave  not  cash  but 
promissory  notes  at  long  dates,  and  their  covenants  in  the 


Digiti 


zed  by  Google 


480  '^^^  WESTERN  LAW  REPORTEH,  [voL.  19 

agreement.  There  is  no  pretence  that  they  were  indu  -ed  to 
do  80  by  any  force  or  fraud  or  misrepresentation.  The  ma- 
chinery was,  thereupon,  shipped  to  them,  but  they  wfused 
to  accept  it,  and  must  take  the  consequences  of  their  breach 
of  contract. 

As  for  the  objection  on  the  ground  of  mutuality,  I  can- 
not see  how  that  can  be  effectively  taken.  When  the  con- 
tract was  finally  consummated,  each  party  to  it,  in  the  case 
of  a  breach  by  the  other,  had  exactly  the  enforceable  rights 
under  it  that  were  intended  to  be  given  and  no  other.  I 
can  see  no  room  for  the  application  of  the  doctrine  of  mutual- 
ity, as  it  sometimes  arises  in  cases  of  specific  performance. 

I  would  amend  the  judgment  in  the  manner  I  have  above 
indicated,  and  would  dismiss  the  appeal. 

Howell,  C.J.M.,  concurred. 

Appeal  dismissed,  with  variation  in  judgment. 


KAmTOBA. 

NoVEMIiER   6th,    1911. 
COURT   OF   APPEAL. 

REX  V.  TOY  MOON. 

Criminal  Law — Playing  or  Looking  on  in  Common  Oaniinfj- 
house — Criminal  Code,  sec.  229  —  Conviction  for  both 
Offences  Alternatively — Invalidity  —  Application  of  sec. 
725  of  Code — Evidence  Sufficient  to  Convict  on  Charge 
of  Playing — Amendment  vnder  sec.  112Jt.  of  Code. 

The  acrnsod,  twelve  Chinamen,  were  convicted  by  a  magfstrato 
"  for  that  they  did  unlawfully  play,  or  look  on  while  others  vtere 
playing:,   in  a  common  gaming-house :" — 

HehU  per  Uichards  and  Perdue,  J.T.A.,  that  the  conviction  was 
bad,  upon  the  ground  that  the  charge  was  double,  and  that  the  offence 
of  which  each  one  of  the  accused  was  convicted  was  uncertain,  be- 
c-iuse  it  wa««  stated  in  the  alternative;  and  sec.  725  of  the  Criminal 
Code  did  not  apply  to  save  it,  because  sec.  229,  which  makes  it  an 
oTence  either  to  play  in  a  common  gaming-house  or  to  look  on  while 
others  are  playing  in  a  common  gaming-house,  creates  two  separate 
and  di'^tinct  offences,  each  of  which  would  have  to  be  proved  by  shew- 
ing a  different  state  of  facts ;  while,  according  to  sec.  725,  an  offence 
must  be  chnr'.:rd:   and.   upon   it   being  charged,  the  cimviction   is  not 
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objectionable  if  it  states  the  offence  to  have  been  committed  in  differ- 
ent modes. 

But,  held,  per  eurians  that,  upon  the  testimony  taken  by  the 
magistrate,  apart  from  the  prtmd  facie  evidence  furnished  under  sec. 
985  by  the  presence  of  gaming  instruments  discovered  on  the  premises, 
the  accused  might  all  have  been  properly  convicted  of  unlawfully 
playing  in  a  common  gaming-house;  and,  therefore,  the  conviction 
should  be  amended,  under  sec.  1124,  by  striking  out  the  words  '*or 
look  on  while  others  were  playing;*'  and  that,  when  so  amended,  it 
should  stand  as  a  conviction  against  all  the  accused  named  in  it. 

Per  HowEix,  C.J.M.,  that  sec,  725  applied ;  but  that  it  would 
be  better  to  specify  clearly  in  the  conviction  the  particular  act  proved 
against  the  accused. 

Per  Cameron,  J. A.,  that,  whether  the  objection  was  met  by  sec. 
725  or  not,  the  conviction  was  amendable  under  sec.  1124,  and  should 
be  amended. 

Application  by  way  of  certiorari  to  quash  a  conviction 
against  Toy  Moon  and  eleven  others  for  unlawfully  playing^ 
or  looking  on  while  others  were  playing,  in  a  common  gam- 
ing-house. 

The  questions  that  arose  as  to  the  regularity  of  the  con- 
viction were  argued,  by  consent,  on  the  return  of  the  appli- 
cation for  certiorari,  the  papers  being  produced  by  the 
Crown. 

The  accused,  twelve  Chinamen,  were  convicted  by  the 
Police  Magistrate  for  the  Cily  of  Winnipeg,  the  conviction 
being  that  they  did  ''  unlawfully  play,  or  look  on  while  others 
were  playing,  in  a  common  gaming-house,  at  232  King  street, 
in  the  city  of  Winnipeg.^'  Several  objections  were  taken  to 
the  conviction,  the  principal  ones  being  that  the  accused 
were  charged  jointly;  that  the  accused  were  charged  and 
convicted  jointly  for  the  commission  of  more  than  one  of- 
fence; that  the  conviction  was  bad  in  that  it  purported  to 
convict  several  persons  for  one  oifence,  while  in  fact  the 
oflfence  on  the  part  of  each  defendant  was  separate  and  dis- 
tinct from  that  of  the  others ;  and  that  there  was  no  evidence 
to  warrant  the  conviction. 

The  appeal  was  heard  by  Howell^  C.J.M.,  Richards, 
Perdue,  and  Cameron,  JJ.A. 

H.  Phillipps  and  H.  W.  Whitla,  for  the  defendants. 
R.  B.  Graham,  for  the  Crown. 

Howell,  C. J.M.  : — Parliament,  by  sec.  229  and  the  three 
preceding  sections  of  the  Code,  endeavoured  to  suppress 
gambling-houses:  and,  to  assist  in  proof,  gaming  appliances 
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and  resistance  to  the  ofBoers  are,  by  sees.  985  and  986,  made 
prima  facie  evidence. 

More  eflfectually  to  suppress  such  houses,  people  going  to 
these  resorts,  whether  as  players  or  as  onlookers,  are  liable 
to  punishment;  and  sec.  986  may  be  invoked  against  a  pTer- 
son:  looking  on,  as  well  as  a  player.  The  object  of  the  legis- 
lation is  thus  more  eflfectually  carried  out,  by  preventing 
persons  from  going  to  such  resorts  and  countenancing  them. 
The  demoralising  influence  extends  equally  to  player  and  to 
onlooker.  The  offence  is  in  being  at  such  a  gaming-house, 
whether  as  a  player  or  an  onlooker.  The  offence  is  the  same, 
but  there  are  two  ways  by  which  this  offence  may  be  com- 
mitted. 

I  think  sec.  725  applies,  and  that  an  information  charging 
playing  or  looking  on  while  others  are  playing  in  a  common 
gaming-house  is  good.  The  case  of  The  Queen  v.  McDonald, 
6  Can.  Grim  Gas:  1,  I*  think,  is  an  authority  supporting 
this  view. 

It  would,  however,  always  be  better  to  specify  clearly  in 
the  conviction  the  particular  act  proved  against  the  accused;  ■ 
and  I,  therefore,  fall  in  with  the  view  of  the  majoriiy  of 
the  Court,  and  would  amend  the  conviction  under  sec,  1124. 

Perdue,  J.A.  : — ^Apart  from  the  provisions  of  the  Code,  to 
which  I  shall  presently  refer,  it  is  clear  that  the  conviction 
would  be  bad,  upon  the  ground  that  the  charge  is  double, 
and  that  the  offence  of  which  each  one  of  the  accused  is  con- 
victed is  uncertain,  because  it  is  stated  in  the  alternative: 
Johnson  v.  Needham,  22  Cox  C.  C.  63;  Regina  v.  Mabey, 
37  TJ.  C.  R.  348. 

It  is  argued,  however,  on  the  part  cf  the  Crown,  that  the 
provisions  of  sec.  725  of  the  Criminal  Code  cure  this  ob- 
jection. That  section  is  as  follows:  ^'72!5.  No  information, 
summons,  conviction,  order  or  other  proceeding  shall  be  held 
to  charge  two  offences  or  shall  be  held  to  be  uncertain  on 
account  of  its  stating  the  offence  to  have  been  committed  in 
different  modes,  or  in  respect  of  one  or  other  of  several 
articles,  either  conjunctively  or  disjunctively,  for  example, 
in  charging  an  offence  under  sec.  533  it  may  be  alleged  that 
'the  defendant  unlawfully  did  cut,  break,  root  up  or  other- 
wise destroy  or  damage  a  tree,  sapling  or  shrub  f  and  it  shall 
not  be  necessary  to  define  more  particularly  the  nature  of 
the  act  done,  or  to  state  whether  such  act  was  done  in 
respect  of  a  tree,  or  a  sapling,  or  a  shrub." 
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It  will  be  observed,  that  the  above  section  declares  that 
no  information,  etc.,  shall  be  held  to  charge  two  offences  or 
to  be  uncertain  on  account  of  its  stating  the  offence  to  ^ave 
been  committed  in  different  modes,  etc.  It  is,  therefore, 
necessary,  before  the  section  can  apply,  that  an  offence  be 
charged;  and,  upon  it  being  charged,  the  conviction  is  not 
objectionable  if  it  states  the  offence  to  have  been  committed 
in  different  modes.  The  example  that  is  given  in  the  sec- 
tion, I  think,  clearly  shews  this.  It  is  made  an  offence 
under  sec.  533  wilfully  to  destroy  or  damage  a  tree,  sapling, 
or  shrub,  being  things  of  a  similar  nature.  The  offence  lies 
in  the  injury  to  the  tree,  etc.,  and  the  fact  that  the  manner 
in  which  the  offence  was  committed  is  stated  in  the  alterna- 
tive, will  not,  by  the  effect  of  sec.  725,  render  the  convic- 
tion bad.  In  the  same  way,  a  conviction  "  for  buying,  ex- 
changing, taking  in  pawn,  detaining,  or  receiving"  from  a 
soldier  his  war  medal,  is  a  single  offence  only,  and  is  not 
bad  for  uncertainty:  The  King  v.  Brine,  8  Can.  Crim.  Cas. 
54. 

In  the  present  case  the  accused  are  charged  under  sec. 
229  of  the  Code,  which  makes  it  an  offence  either  to  play 
in  a  common  gaming-house  or  to  look  on  while  other  per- 
sons are  playing  in  a  common  gaming-house.  Playing  or 
gambling  in  a  common  gaming-house  is  a  separate  and  dis- 
tinct matter  from  looking  on  while  other  persons  are  so  play- 
ing ;  and  the  section  creates  two  separate  and  distinct  offences, 
each  of  which  would  have  to  be  proved  by  a  different  state  of 
facts.  Facts  that  would  establish  that  the  accused  was  look- 
ing on  while  others  were  playing  in  a  common  gaming-house 
would  not  be  sufficient  to  establish  as  an  actual  fact  that  he 
was  himself  actually  taking  part  in  the  game  as  a  player. 

In  The  King  v.  Ah  Yin,  6  Can.  Crim.  Cas.  63,  His 
Honour  Judge  Bole  took  the  view  that  playing  and  looking 
on  while  others  were  playing  in  a  common  gaming-house 
were  separate  and  distinct  offences.  Section  725  does  not 
go  to  the  extent  of  saying  that  the  conviction  will  be  good 
where  it  charges  the  accused  with  committing  one  or  other 
or  both  of  two  offences  which  are  quite  separate  and  distinct 
from  one  another,  and  are  not  merely  the  same  offence  com- 
mitted in  one  or  other  of  two  different  ways.  A  conviction 
would  not  be  good  which  declared  the  accuvsed  guilty  of  hav- 
ing stolen  or  obtained  by  false  pretences  a  sum  of  mo  iey 
from  the  same  or  different  persons. 
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It  is  urged,  however,  that,  under  sec.  1124,  the  con- 
viction' in  the  present  case  sho  ild  be' amended  by  this  Court 
by  striking  out  the  words  "or  look  on  while  others  were 
playing''  so  as  to  make  it  a  conviction  against  all  the  ac- 
cused persons  of  unlawfully  playing  in  a  common  gaming- 
house. Section  1124  is  as  follows:  "1124.  No  conviction 
or  order  made  by  any  Justice,  and  no  warrant  for  enforcing 
the  same,  shall,  on  beinsr  removed  by  certiorari,  be  held 
invalid  for  any  irregularity,  informality  or  insufficiency 
therein,  if  the  Court  or  Judge  before  which  or  whom  the 
question  is  raised,  upon  perusal  of  the  depositions,  is  satisfied 
that  an  offence  of  the  nature  described  in  the  conviction, 
order  or  warrant,  has  been  committed,  over  which  such 
Justice  has  jurisdiction,  and  that  the  punishment  imposed  is 
not  in  excess  of  that  which  might  have  been  lawfully  im- 
posed for  the  said  offence :  Provided  that  the  Court  or  Judge, 
where  so  satisfied,  shall,  even  if  the  punishment  im- 
posed or  the  order  made  is  in  excess  of  that  which  might 
lawfully  have  been  imposed  or  made,  have  the  like  powers 
in  all  respects  to  deal  with  the  case  as  seems  just  as  are  by 
section  754  conferred  upon  the  Court  to  which  an  appeal  is 
taken  under  the  provisions  of  section  749/^ 

By  the  effect  of  that  section,  construed  with  sees.  764  and 
749,  the  Court  sliall,  notwithstanding  any  defect  in  the  con- 
viction, determine  the  complaint  on  the  merits,  and  it  is  em- 
powered to  confirm,  reverse,  or  modify  the  decision  of  the 
Justice  or  make  such  other  conviction  as  the  Court  thinks 
just:  sec.  754.  Under  these  provisions,  therefore,  the  Court 
should,  in  the  present  case,  look  at  the  evidence  to  ascertain 
if  an  offence  of  the  nature  described  in  the  conviction  was 
committed  for  which  the  accused  might  have  been  convicted 
by  the  magistrate;  and.  if  the  Court  is  of  opinion  that  there 
is  no  evidence  to  warrant  it,  the  conviction  may  be  modified 
or  a  new  conviction  may  be  made,  so  as  to  declare  the  ac- 
cused guilty  of  the  offence  so  warranted  by  the  evidence. 

The  main  contention  of  counsel  for  the  accused  was,  that 
the  several  persons  charged  were  not  sufficiently  identified, 
and  that  there  was  not  evidence  to  shew  who  were  actually 
playing  and  who  were  looking  on  while  the  others  were  play- 
ing. Upon  examining  the  evidence,  T  think  it  was  sufficiently 
shewn  that  the  accused  were  all  arrested  in  the  gaming- 
house at  the  same  time:  that  they  were  taken  to  the  police 
station :  and  that  the  accused  are  some  of  these  persons  so 
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arrested  and  taken  in  charge.  Further,  the  evidence  of  one 
of  the  players,  one  Lee  Cooey,  shews  that  the  accused  were 
present  at  a  common  gaming-house  on  the  occasion  alleged, 
and  were  actually  engaged  in  the  play  then  and  there. 
Further,  sec.  985  of  the  Code  makes  provision  that  the  pres- 
ence of  gaming  instruments,  such  as  cards,  dice,  balls,  count- 
ers, etc.,  found  in  a  house  suspected  of  being  used  as  a  com- 
mon gaming-house  and  entered  under  a  warrant,  shall  be 
prima  facie  evidence  on  the  trial  of  a  prosecution  under  sec. 
229  that  such  house  was  a  common  gaming-house,  and  that 
the  persons  found  in  the  room  or  place  where  such  instru- 
ments of  gaming  are  found  were  playing  therein,  although 
no  playing  was  going  on  in  the  presence  of  the  officer  enter- 
ing the  house  under  such  warrant  or  order.  See  The  King 
V  Meikleman,  10  Can.  Crim.  Cas.  382;  The  Queen  v.  Mur- 
dock,  4  Can.  Crim.  Cas.  82. 

I  think  that,  under  the  evidence  itself,  apart  from  the 
prima  facie  evidence  furnished  under  sec.  985  by  the  pres- 
ence of  gaming  instruments  discovered  on  the  premises  re- 
ferred to  in  this  case,  the  accused  might  all  have  been  prop- 
erly convicted  of  unlawfully  playing  in  a  common  gaming- 
house. I  think,  therefore,  that  the  conviction  should  be 
amended,  under  sec.  11  £'4,  by  striking  out  the  words  ''or 
look  on  while  others  were  playing;"  and  that,  when  so 
amended,  it  should  stand  as  a  conviction  against  all  the  ac- 
cused named  in  it. 

Camekon,  J.A.  : — The  objection  is  taken  that  the  con- 
viction in  this  case  is  defective  in  that  it  charges  a  double 
offence.  It  is  argued  by  counsel  for  the  Crown  that  this  ob- 
jection is  met  by  the  provisions  of  sec.  725  of  the  Code. 
Whether  that  is  the  case  or  not,  it  is  clear,  in  my  judgment, 
that  the  conviction*  is  amendable  by  this  Court  under  sec. 
1124.     I  agree,  therefore,  that  the  motion  must  be  refused. 

Richards,  J.A;  concurred  with  Perdue,  J.A. 

Motion  refused. 
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MANITOBA. 

November  20th,  1911. 

court  of  appeal. 

WICKS  V.  MILLER. 

Contract — Joint  Purchase  of  Land — Moneys  Advanced  by 
one  of  two  Purchasers — ^L4ability  of  the  other  to  Make 
Contribution — Written  Agreement — Loss  of — Secondary 
Evidence  of  Contents — Evidence  of  Oral  Agreement  — 
InadmissibiKty  —  General  Release — Parol  Evidence  to 
Limit  Effect. 

The  defendant  and  L.  on  the  27th  May,  1907,  purcbaaed  land, 
with  a  building  on  it,  for  $8,000,  and  signed  an  agreement  which  set 
out  the  terms  of  sale  and  purchase ;  $1,000  was  to  be  paid  in  cash ; 
$3,000  on  the  ist  July,  1907;  and  $4,000  on  the  1st  September,  1908: 
with  interest  at  seven  per  cent.  The  agreement  contained  the  usual 
covenants  by  the  purchasers  for  payment.  L.  made  the  cash  payment 
and  the  $3,000  payment  out  of  his  own  money.  In  August,  1907, 
the  building  was  destroyed,  "by  fire,  and  the  insurance  monejrs,  $3,800, 
were  paid  to  the  vendor,  leaving  a  balance  of  $200  of  principal  and 
some  interest  still  due  to  him.  After  the  fire,  the  land  was  sold  for 
$760,  which  was  paid  to  L.  On  the  28th  November,  1908,  L.  assigned 
for  the*  benefit  of  his  creditors,  and  his  assignees  brought  this  action 
for  $2,000,  half  the  amount  paid  by  L.  on  account  of  the  purchase. 
Shortly  before  the  purchase,  the  defendant  and  L.  entered  into  a 
written  agreement  between  themselves  relating  to  She  transaction. 
Both  copies  were  lost.  L.  could  remember  nothing  of  its  contents. 
The  defendant  Raid  that  L.  was  to  furnish  the  money,  and  he  (the 
defendant)  was  to  IooIe  after  the  property,  keep  it  rented;  L.  was 
to  get  half  the  rents  and  the  defendant  half.  This  was  corroborated 
by  two  witnesses  who  had  seen  the  written  agreement: — 

Held,  that  the  presumption  of  law  that  purchasers  are  to  con- 
tribute equally'  may  be  displaced  by  an  agreement  between  the  parties : 
and  in  this  case  the  plaintiffs,  to  succeed,  must  prove  the  contents  of 
the  written  agreement;  and  evidence  of  an  alleged  oral  agreement  or 
arrangement  between  L.  and  the  defendant,  prior  to  the  written  agree- 
ment, was  inadmissible.  The  onus  of  proving  the  contents  of  the 
written  agreement  was  upon  the  plaintiffs,  and  they  had  not  satis- 
fied it. 

On  the  3rd  March,  1908.  L.  signed  a  writing,  not  under  seal, 
by  which  he  **  agreed  to  release  **  the  defendant  froip  all  agreements 
between  them  made  before  that  date.  **  and  accept  this  as  a  receipt 
in  full  for  all  moneys  due  me  to  date."  The  defendant  signed  a 
similar  document,  agreeing  to  release  L.  in  the  same  way.  At  this 
time,  Ia  had  received  the  greater  part  of  the  $750,  and  he  received 
the  remainder  shortly  thereafter.  It  was  also  shewn  that  the  defend- 
ant had  paid  considerable  sums  to  or  on  behalf  of  I>  : — 

Held,  that  the  documents  were  more  than  receipts;  they  were 
the  written  evidence  of  an  agreement  arrived  at  between  the  parties, 
in  pursuance  of  which  the  defendant  paid  to  or  for  L.  considerable 
sums  of  money,  and  relieved  him  from  repaying  other  moneys  due 
from  him  to  the  defendant,  in  consideration  of  the  defendant  obtain- 
ing a  release  of  his  liability  to  L. ;  and  evidence  contradicting  the 
meaning  of  the  writing,  and  limiting  its  application  to  a  particular 
set  of  items,  should  not  hajve  been  receiveii,  in  the  absence,  at  aU 
events,  of  any  allegation  that  there  was  fraud,  mistake,  or  some  in- 
validating influence  present  in   the  transaction. 
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Jackson  v  Drake,  37  S.  C.  R.  315,  followed. 
Held,  also,  that  L.'fl  version  of  the  transaction  of  the  3rd  March 
was  not  reasonable  and  could  not  be  reconciled  with  admitted  facts. 
Held,  therefore,  that  the  action  should  be  dismissed. 
Judgment  of  Pbendeboast,  J.,  17  W.  L.  R.  314,  reversed, 

On  the  27th  May,  1907,  one  Frank  Miller,  as  vendor, 
and  H.  S.  Lawrence  and  the  defendant  as  purchasers, 
entered  into  an  agreement  for  the  sale  and  purchase  of  a 
certain  block  building  in  Shoal  Lake,  the  consideration 
therein  stated  being  $8,000,  payable  as  follows:  $1,000  cash; 
$3,000  on  the  Ist  July  following;  and  $4,000  on  the  1st 
September,  1908,  with  interest  at  seven  per  cent.  The 
agreement  contained  the  usual  covenants  by  the  purchasers 
for  payment,  etc. 

Lawrence  made  the  $1,000  cash  payment,  and  the  $3,000 
payment  when  it  became  due,  out  of  his  own  money. 

In  August,  1907,  which  was  about  ten  weeks  after  the 
agreement,  the  said  block  was  destroyed  by  fire.,  and  the 
insurance  moneys,  amounting  to  $3,800,  were  paid  to  the 
vendor,  leaving  a  balance  of  $200  of  principal  and  some 
interest  still  due  him. 

On  the  28th  November,  1^08,  Lawrence  assigned  for  the 
benefit  of  his  creditors. 

On  the  17th  March,  1910,  the  ussignees  brought  this 
action  to  recover  from'  the  defendant  $2,000,  being  half 
the  amount  paid  by  Lawrence  for  the  property.  There  was 
also  a  claim  for  an  alleged  balance  of  insurance  moneys, 
but  that  was  abandoned. 

The  case  was  tried  before  Prendergast,  J.,  who  gave 
judgment  for  the  plaintiffs:  17  W.  L.  R.  314. 

The  defendant  appealed. 

The  appeal  was  heard  by  Howell,  C.J.M.,  Richards, 
Perdue,  and  Cameron,  JJ.A. 

A.  B.  Hudson  and  A.  V.  Hudson,  for  the  defendant. 
W.  H.  Trueman,  for  the  plaintiffs. 

Perdue,  J.A.: — This  action  is  brought  by  the  plaintiffs 
as  assignees  for  the  benefit  of  the  creditors  of  one  Lawrence. 
In  May,  1907,  Lawrence  and  the  defendant  entered  into  an 
agreement  to  purchase  a  piece  of  land,  with  a  building  upon 
it,  for  the  sum  of  $8,000,  one  Frank  Miller,  the  father  of 
the  defendant,  being  the  vendor.  Of  this  amount  $4,000 
was  paid;  the  whole  of  such  sum  was  furnished  hy  Law- 
rence, the  defendant  paying  no  part  of  it.     The  suit  is 
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brought  to  recover  from  Miller  half  of  the  $4,000  so  paid 
by  Lawrence  on  the  purchase.  Shortly  before  the  purchase, 
Lawrence  and  Miller  entered  into  a  written  agreement  be- 
tween themselves  relating  to  the  transaction.  Both  copies 
of  the  agreement  have  been  lost.  Lawrence  can  remember 
nothing  of  its  contents,  but  Miller  and  two  other  witnesses 
give  evidence  as  to  some  of  its  terms.  In  August,  1907,  the 
building  upon  the  land  was  burnt.  The  insurance  money, 
$3,800,  was  received  by  the  vendor,  who  applied  it  upon 
the  balance  due  to  him  under  the  agreement  of  sale  to 
Lawrence  and  Miller.  Afterwards  the  land  on  which  the 
building  had  stood  was  sold  to  Frank  Miller,  and  the  pur- 
chase-money, $750,  was  received  by  Lawrence. 

The  defendant,  on  several  occasions,  paid  sums  of  money 
to  or  on  behalf  of  Lawrence.  The  defendant  had  been 
collecting  the  rent  from  tenants  of  the  building  and  had 
received  from  this  source  some  $250. 

The  defendant  sets  up  the  written  agreement  entered 
into  when  the  purchase  was  eflFected,  and  alleges  that  by 
one  of  its  terms  he  should  not  be  called  upon  to  pay  any 
portion  of  the  purchase-money.  He  says:  "Lawrence  was 
to  furnish  the  money  to  buy  the  block,  and  in  return  I  was 
to  look  after  it,  collect  the  rents,  keep  it  rented.  Lawrence 
was  to  have  absolutely  no  trouble  in  connection  with  it, 
that  is,  looking  after  it  and  that  sort  of  thing,  and  I  was 
to  get  half  the  rents  and  he  the  other  half." 

Mr.  Fisher,  a  solicitor,  who  acted  in  the  first  instance 
as  assignee  for  the  creditors  of  Lawrence,  and  who  had 
seen  the  instrument,  says :  "  The  document,  as  far  as  I 
recollect  in  a  general  way,  was  an  agreement  between  two 
parties,  one  of  whom  was  to  put  up  all  the  money  and  the 
other  one  to  do  the  work  and  put  up  no  money .'^ 

Another  witness  had  seen  and  read  the  document  on 
two  different  occasions.  His  evidence  as  to  its  contents 
is :  "  It  said  that  Lawrence  was  to  put  up  all  the  money, 
and  Mr.  Miller  was  to  look  after  the  block  and  collect  the 
rents,  and  that  the  rents  were  to  be  divided  equally  between 
them." 

Lawrence  himself  cannot  remember  the  contents  of 
the  agreement. 

The  plaintiffs  by  their  statement  of  claim  seek  to  re- 
cover one-half  of  the  money  paid  by  Lawrence  under  an 
alleged  verbal  agreement  made  between  him  and  the  de- 
fendant, prior  to  the  purchase,  that  each  would  pay  an 
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equal  share  of  the  purehaBe-money.  The  learned  trial 
Judge  seems  to  place  the  right  to  recover  upon  the  ohliga- 
tion  arising  hy  operation  of  law,  that  is,  that  both  should 
contribute  equally  in  paying  for  a  purchase  made  for  their 
joint  benefit.  But  the  presumption  of  law  that  the  pur- 
chasers are  to  contribute  equally  may  be  displaced  by  an 
agreement  between  the  parties  settling  the  proportions  in 
which  they  shall  severally  contribute  to  the  purchase-mbney. 
"An  express  contract  necessarily  supersedes  and  excludes 
all  implication  aa  to  the  matters  expressed,  according  to  the 
maxim,  '  expressum  f acit  cessare  tacitum :'  ^'  Leake  on  Con- 
tracts, 6th  ed.,  p.  9;  Roberts  v.  Barker,  1  Cr.  &  M.  808; 
Abbott  V.  Bates,  45  L.  J.  C.  P.  117.  An  express  covenant 
for  quiet  enjoyment  in  a  lease  was  held  to  have  precluded  a 
recovery  under  an  implied  covenant  for  general  title  implied 
in  the  word  "  demise  :'*  Merrill  v.  Frame,  4  Taunt.  329. 
Where  a  mortgage  made  by  a  trustee  contained  a  covenant 
that  he  would  pay  the  money  out  of  the  trust  estate  as  it 
was  received  by  him,  the  express  covenant  to  pay  in  a 
qualified  manner  excluded  any  implied  parol  contract  for 
payment,  so  that  an  action  for  money  lent  would  not  lie: 
Mathew  v.  Blackmore,  1  H.  &  N.  762. 

Although  the  evidence  of  the  contents  of  the  written 
agreement  between  Lawrence  and  the  defendant  is  very 
unsatisfactory,  it  is  clear  that  such  a  writing  existed  and 
that  it  dealt  with  the  terms  upon  which  the  purchase- 
money  was  to  be  furnished  by  the  parties.  We  must  take 
it  that  the  written  agreement  expressed  the  intention  of 
the  parties  and  took  the  place  of  any  verbal  arrangement 
and  of  any  agreement  arising  by  implication  of  law.  The 
agreement  may  have  been  most  unfair  and  improvident  in 
so  far  as  Lawrence  is  concerned,  but  it  is  not  in  any  way 
attacked  by  the  plaintiffs  and  no  relief  is  sought  against  it. 
Whatever  its  terms  may  have  been,  it  must  be  taken  to  have 
displaced  the  implied  liability  to  contribution  and  to  have 
furnished  an  express  provision  in  its  place.  The  plaintiffs 
must,  therefore,  prove  the  contents  of  the  written  agree- 
ment, even  if  it  should  turn  out  to  be  the  same  as  that 
implied  by  law,  before  they  can  succeed. 

The  learned  trial  Judge  allowed  the  evidence  of  Jjaw- 
rence  to  be  given  as  to  the  alleged  verbal  agreement  or 
arrangement  between  him  and  the  defendant,  prior  to  the 
written  agreement,  although  Lawrence  could  not  say  whe- 
whether  the  verbal  terms  were,  or  were  not,  incorporated  in 
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the  written  agreement.  I  think  the  evidence  of  this  verbal 
arrangement  should  not  have  been  admitted,  where  the 
agreement  had  been  afterwards  reduced  to  writing.  It 
would  be  specially  objectionable  in.  this  case,  where  the 
witness  who  gives  evidence  of  the  verbal  preliminaries 
cannot  remember  a  single  term  of  the  written  document 
which  was  intended  to  embody  them. 

I  think  the  onus  of  proving  the  contents  of  the  agree- 
ment between  Lawrence  and  the  defendant  was  upon  the 
plaintiffs.  The  learned  trial  Judge  does  not  believe  the 
evidence  given  by  the  defendant  as  to  the  contents  of  the 
agreement,  but  accepts  Lawrence's  version  of  the  pre- 
liminary understanding  which  led  up  to  it.  La^^Tence, 
however,  could  give  no  evidence  as  to  the  contents  of  the 
written  and  signed  agreement.  The  result  is,  that,  if  the 
defendant's  version  is  discredited,  the  contents  of  the 
written,  agreement  have  not  been  proved.  Until  this  is 
done,  the  Court  cannot  enforce  it,  and  cannot  substitute 
-for  it  something  that  would  have  been  implied  by  law  if 
the  agreement  had  never  existed,  or  something  the  parties 
verbally  discussed  between  themselves  before  the  actual 
terms  were  embodied  in  the  written  document. 

Another  defence  set  up  is,  that  the  whole  purchase- 
money  of  $750,  derived  from  the  sale  of  the  land  after  the 
building  had  been  burnt,  was  paid  to  Lawrence,  together 
with  the  rents;  that  various  sums  of  money  in  addition 
were  also  paid  to  Lawrence  by  the  defendant;  and  that  a 
release  was  given  by  the  defendant  to  Ijawrence  of  all  in- 
debtedness, in  consideration  of  which  Lawrence  released 
the  defendant  from  all  claims  which  he  may  have  had  by 
reason  of  the  transaction  connected  with  the  purchase  of 
the  land. 

The  alleged  release  given  by  Lawrence  to  the  defendant 
is  as  follows: — 

''  Shoal  Lake,  Man.,  March  3rd,  1908. 

"  I  agree  to  release  T.  W.  Miller  from  all  agreements 
made  before  this  date  (March  3rd,  '08)  between  himself 
and  I,  and  accept  this  as  a  receipt  in  full  for  all  moneys 
due  to  me  to  date. 
"Witness:  W.  E.  Arens.  H.  S.  Lawrence." 

The  release  given  by  Miller  to  Lawrence  was  in  similar 
terms.  The  document  is  not  a  release  under  seal.  It  is 
an  agreement  to  release.  The  word  "  accept "  is  used,  no 
doubt,  in  the  sense  of  "  acknowledge.**    The  evidence  shews 
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tjiat  Lawrence  had,  at  the  time,  received  the  greater  part 
of  the  $760,  and  that  he  received  the  remainder  of  it  shortly 
thereafter.  It  was  also  shewn  that  Miller  had,  at  the  time, 
paid  a  considerable  amount  to  or  on  behalf  of  Lawrence; 
that  he  paid  him  $50  on  the  3rd  March,  1908,  the  day  on 
which  the  document  was  signed;  and  that  he  undertook  to 
pay  $260  to  a  creditor  of  Lawrence,  which  payment  he  duly 
made. 

The  above  *  transaction  and  the  document  signed  by 
Lawrence  are  in  no  way  impeached  in  the  pleadings.  The 
trial  Judge  admitted,  subject  to  objection,  evidence  of 
Lawrence  to  contradict  the  writing  and  to  shew  that  it  did 
not  apply  to  the  $2,000,  the  share  of  the  purchase-money 
claimed  from  Miller.  If  the  docuinent  were  a  mere  receipt, 
to  be  treated  simply  as  an  admission,  oral  evidence  might 
be  given  to  shew  that  the  party  signed  it  by  mistake  or 
with  a  different  intention :  Taylor  on  Evidence,  10th  ed.,  para. 
1134.  But  the  documents  in  qiiestion  passed  between  the 
parties  are  more  than  mere  receipts.  They  are  the  written 
evidence  of  an  agreement  arrived  at  between  the  parties, 
in  pursuance  of  which  the  defendant  paid  to  or  for  Law- 
rence considerable  sums  of  money,  and  relieved  him  from 
repaying  other  moneys  due  from  him  to  the  defendant,  in 
consideration  of  the  defendant  obtaining  a  release  of  his 
liability  to  Lawrence.  Evidence  contradicting  the  meaning 
of  the  writing,  and  limiting  its  application  to  a  particular 
set  of  items,  should  not  have  been  received,  in  the  absence, 
at  all  events,  of  any  allegation  that  there  was  fraud,  mis- 
take, or  some  invalidating  influence  present  in  the  transac- 
tion. 

In  Jackson  v.  Drake,  37  S.  C.  R.  315,  the  members  of  a 
partnership  which  had  been  dissolved  signed  a  statement 
shewing  an  amount  due  to  the  plaintiff  as  his  share,  and 
declaring  that,  for  the  sake  of  peace  and  quiet  and  to 
avoid  friction  and  bother,  the  plaintiff  waived  examination 
of  the  firm^s  books  and  agreed  that  the  amount  so  stated 
should  be  the  amount  payable  by  the  defendants  to  him. 
It  was  held  that  this  implied  a  promise  to  pay,  and  that 
parol  evidence  of  collateral  agreements  varying  the  terms 
of  the  written  instrument  could  not  be  received. 

Even  if  the  oral  evidence  of  Lawrence  were  admitted 
in  explanation  of  the  transaction,  it  is  impossible  to  recon- 
cile it  with  other  admitted  facts.  He  says:  *^At  the  time 
that   agreement    (referring   to   the   document   of   the   3rd 
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March,  1908),  was  drawn  up  between  us,  there  was  certain 
money  had  been  passing  between  us,  and  we  thought  there 
were  quite  a  lot  of  small  items  which  I  might  have  had, 
some  money  been  going  backwards  and  forwards,  and  we 
wanted  to  get  it  straightened  up,  and  this  agreement  was  to 
straighten  the  smaller  items  up  between  us/'>' 

The  following  questions  were  asked  and  answers 
given : — 

"  Q.  Mr.  T.  W.  Miller  was  at  that  time  indebted  to  you 
for  some  of  the  rent,  was  he  not?    A.  Yes. 

"Q.  He  had  collected  rent  and  you  hadn't  got  it?  A. 
Yes, 

'•'  Q.  And  you  had  got  some  moneys  from  him?    A.  Yes. 

"  Q.  And  this  was  with  a  view  of  settling  that?    A.  Yes. 

"Q.  Had  it  anything  to-do  with  the  $2,000?     A.  No." 

Aside  from  the  question  of  the  $2,000,  there  was  no 
sum  due  from  the  defendant  to  Lawrence  except  the 
share  of  the  rentfe,  amounting  to  $125.  Yet  the  defendant 
gave  up  his  share  of  the  sale-price  of  the  land,  amounting 
to  $375,  three  sums  amounting  to  $249  advanced  to  Law- 
rence, a  store  account  of  $50,  a  cheque  for  $50  given  to 
Lawrence  when  the  releases  were  signed,  and  $260  which 
the  defendant  agreed  to  pay  and  did  pay  to  a  creditor  of 
Lawrence  subsequently  in  pursuance  of  the  adjustment. 
It  is  incredible  that  the  defendant  would  forgo  nearly 
$1,000  for  the  sake  of  being  released  from  a  liability  of 
$125.  Yet  Lawrence  stated  positively  that,  after  receiving 
all  the  above  items  from  the  defendant,  the  defendant  still 
owed  him  $2,000. 

The  learned  trial  Judge  said:  "Lawrence^s  evidence, 
on  the  other  hand,  is,  that  the  document  was  intended  to 
cover  only  their  minor  dealings,  such  as  rents,  store  bills, 
and  moneys  received  on  account,  which  required"  adjust- 
ment, but  not  the  defendant's  liability  for  half  of  the  pur- 
chase-price, which  stood  by  itself.  I  unhesitatingly  accept 
his  statement.'* 

In  that  view,  and  assuming  that  the  case  turns  upon 
the*  question  of  the  release,  a  verdict  should  have  been 
entered  for  the  plaintiffs  for  $2,000  and  interest.  If 
Lawrence's  statement  is  true,  the  other  items  were  settled 
and  disposed  of,  and  the  whole  $2,000  was  still  due.  But 
the  learned  Judge  proceeded  to  take  an  account  of  the  very 
items  which,  according  to  Lawrence's  testimony,  were  ad- 
justed and  disposed  of  by  the  documents  of  the  3rd  March; 
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and,  while  holding  the  defendant  liable  for  the  $2,000  and 
interest,  gave  him  credit  for  $859  upon  these  very  items. 
With  great  respect,  I  would  say  that  such  a  verdict  cannot 
be  supported  by  the  evidence.  If  the  decision  hinges  upon 
the  effect  of  the  agreement  of  the  3rd  March,  the  question 
must  be  regarded  in  this  way:  "There  was  either  a  settle- 
ment of  everything  between  the  parties,  or,  taking  Law- 
rence^s  evidence  to  be  true,  there  was  a  settlement  of  every- 
thing except  the  $2,000.  If  the  first  view  be  adopted,  the 
plaintiffs  fail  in  this  action;  if  the  second  be  the  correct 
view,  they  should  be  entitled  to  a  verdict  for  $2,000  and 
interest,  in  which  case  the  defendant  would  have  released 
a  claim  of  $984  in  order  to  be  relieved  from  paying  $125 — 
a  thing  which  it  is  incredible  so  shrewd  a  man  as  the  de- 
fendant would  have  done. 

In  connection  with  Lawrence's  account  of  the  transac- 
tion, it  is  to  be  noted  that  he  made  no  claim  against  the 
defendant  until  a  considerable  time,  after  it  took  place. 
When  he  made  the  assignment  for  the  benefit  of  his 
creditors,  he  did  not  enter  in  his  list  of  assets  any  claim 
against  the  defendant,  although  purporting  to  set  forth 
everything  that  was  available  to  meet  his  liabilities.  It 
i#  further  to  be  noted  that  the  witness  to  the  document 
paid  that  Lawrence  stated  at  the  time  it  was  signed  that 
he  and  the  defendant*  had  '^  settled  up "  and  were  "  all 
square  now" — a  statement  which  Lawrence  would  not  deny 
that  he  made. 

I  have  not  discussed  the  evidence  of  the  defendant,  which 
contradicts  that  of  Lawrence.  If  the  case  turned  merely  upon 
a  conclusion  to  be  drawn  from  conflicting  evidence,  this 
Court  would  be  reluctant  to  interfere  with  the  finding  of  the 
trial  Judge ;  but  it  is  enough  to  shew  that  Lawrence's  version 
of  the  transaction  if  the  3rd  March  is  not  reasonable  and  can- 
not be  reconciled  with  admitted  facts. 

T  think  we  should  take  the  document  of  the  3rd  March 
as  stating  what  it  purports  to  state  upon  its  face,  that  Law- 
rence agreed  to  release  the  defendant  "  from  all  agreements  " 
made  prior  to  that  date,  and  '•  accepts,"  that  is  to  say, 
'*  acknowledges,"  it  as  a  receipt  for  all  moneys  due  to  him  to 
date.  I  think  this  was  intended  to  cover  and  did  cover 
everything,  including  the  liability,  if  any,  for  the  $2,000. 
The  agreement  was  made  for  valuable  consideration ;  and 
was,  therefore,  bindinor  upon  Lawrence. 
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I  think  the  appeal  should  be  allowed  with  costs^  the  judg- 
ment entered  in  the  Court  below  set  aside,  and  judgment 
entered  for  the  defendant  with  costs. 

Cameeon,  J.A.. — Upon  a  careful  perusal  of  the  evidence 
for  the  plaintiffs,  it  seems  to  me  difficult  to  say  that  they 
have  established  the  case  outlined  in  their  statement  of 
claim.  It  is  therein  stated  that  '*^in  or  about  the  month  of 
June,  1907,  the  said  Lawrence  and  the  defendant  entered 
into  a  verbal  agreement,  one  with  another,  that  they  should 
acquire  on  equal  shares  certain  property  in  the  village  of 
Shoal  Lake  .  .  .  the  said  Lawrence  and  the  said  defend- 
ant each  agreeing  to  advance  an  equal  share  of  the  purchase- 
price  thereof/'  The  various  assignments  by  which  the  rights 
of  Lawrence  were  transferred  to  the  plaintiffs  are  set  forth. 
The  plaintiffs'  case  depends  on  the  evidence  of  Lawrence, 
which  I  must  say  is  unsatisfactory  and  lacking  in  clearness. 

In  the  first  place,  it  appears  that  the  arrangement  above 
referred  to  was  not  verbal  but  in  writing,  and  has  been 
lost. 

In  his  examination  in  chief  Lawrence  was  asked  by  the 
presiding  Judge  as  to  his  knowledge  of  the  contents  of  this 
document : — 

"Q.  Do  you  remember  from  the  document?  Do  you 
remember  what  the  agreement  contained  ?  That  is  the  point. 
A.  No,  I  do  not." 

The  witness  thus  disclaims  his  ability  to  recall  the  con- 
tents of  the  written  a/^reement  pursuant  to  which  the  agree- 
ment for  the  purchase  by  him  and  the  defendant  of  the 
lands  in  question  was  entered  into. 

He  is  then  asked  whether  he  had  made  a  verbal  agree- 
ment with  the  defendant ;  and,  when  he  answers  in  the  affirm- 
ative, is  further  asked  whether  that  verbal  agreement  was  in- 
porporated  in  the  written  document,  which  is  obviously  a 
question  that  should  not  have  been  permitted. 

The  following  is  a  record  of  what  took  place  at  the 
trial : — 

'^  Q.  Now,  what  was  the  verbal  agreement? 

"Mr.  Trueman:  I  object  to  that.  He  has  just  stated 
that  he  cannot  state  what  are  the  terms  of  the  writing.'* 

'^  His  Lordship :  What  he  says  is  this,  that  he  remembers 
the  preliminaries,  what  they  understood  and  agreed  upon. 

"  Mr.  Hudson :  And  what  was  incorporated  in  the  written 
document. 
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"His  Lora»faip:  Does  he  say  so? 

^  Witness :  As  far  as  I  can  remember,  yes,  it  was. 

**Q.  Do  you  know  that?    A.  No,  I  wouldn't — 

'^Mr.  Hudson:  Q.  What  was  the  arrangement,  Mr.  Law- 
rence ?'' 

This  question  is  objected  to,  and  the  answer  is  allowed 
subject  to  the  objection. 

'*  Q.  Go  on.  A.  The  agreement  was,  we  should  pay  half 
apiece,  half  the  money,  and  I  was  at  the  time  putting  up  Mr. 
Miller's  share  of  the  money. 

"  Q.  For  the  time  being  you  were  to  put  up  Mr.  Miller  b 
share  of  the  money?    A.  Yes. 

"  Q.  And  how  was  he  to  pay  you  back  ?  A.  He  was  to 
give  me  the  rents ;  and,  if  he  had  any  other  money  beside,  it 
was  to  be  paid  on  it." 

Now,  on  that  evidence,  can  it  be  said  the  plaintiffs  have 
shewn  that,  by  a  written  agreement  entered  into  between 
Lawrence  and  the  defendant,  it  was  agreed  that  they  should  ' 
acquire  on  equal  shares  the  property  in  question,  the  said 
Lawrence  and  the  defendant  each  agreeing  to  advance  an 
equal  share  of  the  purchase-price  thereof?  Lawrence  ex- 
pressly declared  his  inability  to  recall  the  terms  of  the  writ- 
ten agreement.  He  surely  cannot  give  evidence  of  its  con- 
tents by  stating  that  there  was  a  preliminary  verbal  agree- 
ment, the  terms  of  which  he  can  remember,  and  that  it  was 
incorporated  in  a  written  agreement  the  terms  of  which  he 
cannot.  But  what  were  the  terms  of  this  preliminary  agree- 
ment ?  They  were,  that  Lawrence  and  Miller  each  sliould  pay 
half  apiece,  half  the  money;  and  Lawrence  was,  at  tlie  time, 
putting  up  Miller's  share  of  the  money,  which  Miller  was  to 
pay  back  by  giving  him  half  the  rents;  and,  if  he  (Miller) 
had  any  other  money  beside,  it  was  to  be  paid  on  it — ^which  is 
an  entirely  different  contract  from  that  set  out  in  the  state- 
ment of  claim. 

But  attention  is  called  to  the  evidence  of  Lawrence  as  to 
a  subsequent  promise  alleged  to  have  been  made  by  Miller. 
Ii  is  stated  by  Lawrence  at  p.  8 :  "  He  said  one  day  in  the 
store  that  he  would  pay  me  back  the  $2,000;  he  said  he 
didn't  want  to  give  me  a  chattel  mortgage  on  the  stuff;  it 
would  take  so  much  time  and  trouble ;  and  he  said  he  would 
Fettle  it  as  soon  as  he  was  able.  I  think  that  is  what  he  said, 
60  far  as  I  can  remember." 

Clearly,  however,  this  promise,  if  made,  is  not  that  in 
respect  of  which  this  action  is  brought.     Nor  can  it  be  held 
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to  be  corroborative  of  the  previous  agreement  in  writing  in 
the  form  Lawrence  states  it  was,  because  in  that  Miller  was 
to  pay  back  by  giving  the  rents  and  if  he  had  any  other 
money  beside. 

On  the  ground,  therefore,  that  the  plaintiffs  have  failed  to 
establish  the  contract  as  alleged  in  their  statement  of  claim 
or  any  contract  which  the  defendant  should  be  called  upon  to 
meet,  I  think  the  action  must  fail. 

Even  if  that  view  of  this  case  were  not  well  founded,  I 
think  the  mutual  releases  signed  and  exchanged  by  Lawrence 
and  Miller  form  an  insurmountable  obstacle  to  the  plaintiffs' 
success  in  this  action.  I  can  quite  understand  how  the 
sympathies  of  the  learned  trial  Judge  were  enlisted  on  be- 
half of  Lawrence.  His  $4,000  disappeared  quickly ;  and  the 
bargain  made  by  Miller  was,  on  Miller's  own  admission,  a 
sharp  one.  But  Lawrence  was  a  men  in  full  possession  of 
his  faculties,  and  no  extraordinary  rights  can  be  accorded 
him  because  he  entered  into  a  disadvantageous  bargain.  On 
the  face  of  the  documents,  and  in  the  light  of  his  actions  and 
subsequent  conduct,  he  intended  to  release  and  did  release 
Miller  from  all  claims  against  him.  He  cannot  now  vary  or 
annul  those  documents  by  seeking  to  confine  their  operation 
to  certain  small  claims  which  he  cannot  specify.  I  think  the 
case  of  Drake  v.  Jackson,  37  S.  C.  R.  315,  referred  to  by 
Mr.  Justice  Perdue  in  his  judgment,  which  I  have  read,  is 
conclusive.     I  agree  that  the  appeal  should  be  allowed. 

Richards,  J.A.. — I  agree  with  my  learned  brothers  that 
the  appeal  should  be  allowed. 

I  can  not  free  myself  from  the  belief  that  the  judgment 
of  the  learned  trial  Judge  does  substantial  justice  between  the 
parties.  But  the  evidence  as  given  is  not  sufficient  to  sup- 
port the  agreement  sued  on  or  to  prove  the  contents  of  the 
vfritten  agreement  shewn  to  have  been  entered  into. 

I  express  no  opinion  as  to  the  effect  of  the  instrument  as 
a  release,  as  that  is,  in  my  opinion,  not  necessary. 

Howell,  C.J.M.,  also  concurred. 

Appeal  dllowed.^ 
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KANITOBA. 

November  6th,  1911. 

court  op  appeal. 

DITCH  V.  DITCH. 

Husband  and  Wife — Alimony — Separation  Deed  —  Bar  to 
Restitution  of  Conjugal  Rights — Claim  to  Set  Deed  aside 
— Duress — Absence  of  Independent  Advice — Menial  In- 
capacity— Evidence. 

In  an  action  for  alimony,  brought  by  a  wife  who. had  been  living 
apart  from  her  husband  for  more  than  ten  years,  he  set  up  in  his 
defence  a  deed  of  separation,  dated  the  19th  February,  1900,  whereby 
they  agreed  to  live  separate  and  apart  for  the  term  of  their  natural 
lives,  and  that  neither  would  seelc  to  compel  the  other  to  cohabit,  or 
would  molest,  disturb,  or  trouble  the  other  for  living  separate;  that 
each  might  carry  on  his  or  her  own  business,  and  that  neither  would 
lay  any  claim  to  the  moneys,  etc..  which  the  other  might  thereafter 
acquire;  and  that  the  husband  should  have  the  absolute  control  of 
and  possession  of  the  children  of  the  marriage.  In  her  reply,  tbef 
plaintiff  admitted  that  she  signed  the  deed,  but  alleged  that  it  was 
obtained  by  fraud,  duress,  and  fear;  that  it  was  misrepresented  to 
her;  and  that  she  had  no  opportunity  of  obtaining  independent  ad- 
vice; and  that  it  was  without  consideration  and  void.  The  marriage 
toolc  place  in  1882.  The  separation  deed  recited  that  the  plaintiff 
had  confessed  that  she  went  through  the  form  of  a  marriage  ceremony 
with  another  man  at  Ottawa  in  1879,  and  lived  with  him  as  his  wife. 
In  her  evidence  at  the  trial  the  plaintiff  denied  that  she  was  married 
to  the  man  at  Ottawa,  but  admitted  intercourse  with  him : — 

Held  (RiCHABDS,  J. A.,  dissenting),  that  the  separation  deed 
could  not,  on  the  evidence,  be  avoided  on  any  of  the  grounds  set  up 
Jn  the  reply;  it  was  not  contrary  to  public  policy;  the  plaintiff  had 
'sufficient  capacity  to  understand  it,  and  did  understand  it;  and  it 
was  a  complete  answer  to  the  action,  especially  after  a  delay  of 
ten  years. 

Judgment  of  Prenderoast,  J.,  17  W.  L.  R.  108,  reversed. 

Scmble,  per  Howell,  C.J.M.,  that  the  plaintiff,  if  it  was  impor- 
tant for  her  to  shew  that  the  recital  in  the  deed  as  to  her  former 
marriage  was  untrue,  was  called  upon  to  give  some  independent  evi- 
dence that  the  alleged  former  marriage  was  a  fiction. 

VOL.  XIX.  W.L.R.  NO.  8—83 
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Per  RicHABDS,  J. A. : — Upon  the  evidence,  the  plaintiff  did  not 
understand  the  effect  of  the  deed  when  she  became  a  party  to  it; 
when  executing:  it,  she  was  not  in  a  condition  of  mind  to  realise,  as 
fully  as  was  necessary,  what  she  was  doini^ ;  she  had  no  independent 
advice;  and  the  deed  was  not,  in  these  circumstances,  a  bar  to  the 
action.  Her  mental  condition  also  excused  her  laches  in  allowing; 
the  deed  to  stand  so  long  unquestioned.  The  plaintiff  was  entitled 
to  alimony. 

This  was  an  alimony  suit,  brought  by  a  wife  who  had 
been  living  apart  from  her  husband  for  over  ten  years.  The 
husband  set  up  in  his  statement  of  defenxie  a  deed  of  separa- 
tion, dated  the  l^h  February,  1900,  entered  into  by  the 
wife  and  the  husband,  whereby  they  agreed  to  live  separate 
and  apart  for  the  term  of  their  natural  lives,  and  that  neither 
would  seek  to  compel  the  other  to  cohabit  with  her  or  him, 
or  would  molest,  disturb,  or  trouble  the  other  for  living 
separate  and  apart  from  him  or  her.  It  also  provided 
that  each  might  carry  on  his  or  her  trade  or  business,  and 
that  neither  would  lay  any  claim  to  the  moneys,  etc., 
which  the  other  might  thereafter  acquire.  The  deed  further 
provided  that  the  husband  should  have  the  absolute  control 
of  and  possession  of  the  children  of  the  marriage. 

The  plaintiff,  in  her  reply  to  the  defence,  admitted  that 
she  signed  the  deed,  but  alleged  that  it  was  obtained  by 
fraud,  duress,  and  fear;  that  it  was  misrepresented  to  her; 
and  that  she  had  no  opportunity  of  obtaining  independent 
advice. 

The  case  was  tried  before  Prendergast,  J.,  who  gave 
judgment  in  favour  of  the  plaintiff:  17  W.  L.  R.  108. 

The  defendant  appealed. 

The  appeal  was  heard  by  Howell,  C.J.M.,  Richards, 
Perdue,  and  Cameron,  JJ.A. 

A.  B.  Hudson,  for  the  defendant. 
H.  F.  Maulson,  for  the  plaintiff. 

Howell,'  C.J.M.  : — This  is  an  action  for  alimony,  and 
the  facts  disclosed  in  the  evidence  are  very  peculiar.  The 
parties  to  this  suit  went  through  a  form  of  marriage  in 
July,  1882,  and  lived  together  as  man  and  wife  until  1897, 
during  which  time  the  plaintiff  gave  birth  to  eight  children, 
issue  of  that  marriage.  The  married  life  was  apparently  an 
unhappy  one;  the  woman  was  evidently  nervous  and  irrit- 
able; and,  I  would  gather,  had  an  uneven  temper.  Visits 
to  this  family  by  relatives  of  the  defendant  caused  some  fric- 
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tion,  and.  I  gather  from  the  evidence  and  would  conclude 
that  the  defendant  got  the  assistance  of  his  family  to  help 
care  for  his  children — a  duty  which  the  plaintiff  was  ap- 
parently unable  or  unwilling  to  perform.  During  this  time, 
her  actions  were  such  that  the  defendant  thought  her  mind 
was  unhinged,  and  took  her  a  couple  of  times  to  Brandon 
for  medical  examination;  but,  apparently,  the  medical  men 
gave  no  hint  that  there  was  any  mental  trouble,  nor  has 
any  been  proved. 

Some  time  in  1897,  according  to  the  defendant's  testi- 
mony, she  admitted  to  him  that  she  had  been  married  to  one 
Norman  in  1879  in  Ottawa,  and  that  they  had  lived  together 
for  a  time  as  man  and  wife;  but  I  gather  from  her  vague 
and  uncertain  testimony  that  she  denies  this  statement 
which  the  defendant  alleges  she  made  at  that  time.  From 
then  onwards,  they  had  not  lived  together  nor  in  any  way 
cohabited. 

In  the  year  1900,  she  evidently  returned  to  the  locality 
where  the  defendant  lives,  and  consulted  a  legal  adviser, 
and  he  threatened  the  defendant  with  some  action.  Shortly 
after  this,  she  went  to  the  house  of  the  Rev.  Mr.  Laycock, 
a  Methodist  minister,  and  there  told  him  that  she  had  gone 
through  a  marriage  ceremony  with  one  Norman  in  Ottawa 
in  January  or  February,  1879,  which  ceremony  was  cele- 
brated by  a  priest.  Eeading  Mr.  Laycock's  evidence,  I  am 
certainly  impressed  with  its  genuineness;  and  it  is  impos- 
sible to  think  otherwise  that  that  he  implicitly  believed 
that  this  woman's  marriage  ceremony  with  the  defendant 
was  a  nullity. 

Shortly  after  this  conversation,  Mr.  Laycock  spoke  to 
the  defendant,  and  in  some  way  the  matters  came  before 
Mr.  Myers,  then  a  practising  barrister.  Evidently  the  de- 
fendant employed  Mr.  Myers  and  discussed  the  matter  with 
him,  but  the  plaintiff  certainly,  according  to  her  own  sworn 
testimony,  appeared  several  times  before  Mr.  Myers,  and 
Fometimes  undoubtedly  aJone,  and  she  undoubtedly  discussed 
the  matter  with  him  fully.  I  should  certainly  gather  from 
the  evidenxje  that  Mr.  Myers  believed  her  story.  He  drew 
up  a  statutory  declaration,  the  chief  parts  of  which  he  got 
from  her,  and  she  swore  to  that  declaration  before  Mr. 
Myers.  The  important  parts  of  this  declaration  are  as 
follows : — 

**  1.  In  the  winter  of  1878-1879,  I  was  working  in  the 
city  of  Ottawa,  in  Ontario,  and  was  boarding  at  the  board- 
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ing-house  of  Mrs.  Hackle;  and,  one  night  in  the  month  of 
January  or  February  of  the  y^^ar  1879,  I  was  married  to  a 
man  named  Prank  Norman,  who  was  then  a  member  of  the 
North-West  Mounted  Police,  but  was  spending  a  few  weeks 
in  the  said  city  of  Ottawa.  The  marriage  ceremony  was  per- 
formed by  a  priest  in  the  dining  room  of  the  said  boarding- 
house,  in  the  presence  of  Mrs.  Hackle  and  some  others. 

"2.  The  said  Prank  Norman  slept  with  me  a  few  nights^ 
but  shortly  afterwards  he  left  and  went  out  again  to  the 
North- West  Territories;  and  T  am  informed  and  believe  that 
he  is  still  alive  and  a  member  of  the  said  Porce.  As  a  re- 
sult of  his  connection  with  me,  there  was*  a  child  bom  pre- 
maturely, of  which  he  was  the  father. 

''3.  Afterwards  and  about  the  month  of  April,  1880,  1 
went  out  to  the  city  of  Winnipeg;  and  during  the  summer  I 
went  farther  west  to  township  14,  range  18,  near  Minnedosa, 
where  my  brother  Robert  McNeil  was  residing  on  a  home- 
stead ;  and  I  was  married  to  William  H.  Ditch  on  the  19th 
July,  1882,  in  township  15,  range  18;  but  I  did  riot  tell 
him  about  my  previous  marriage  or  connection  with  said 
Norman.'* 

As  a  part  of  the  transaction  arising  out  of  the  statut- 
ory declaration,  Mr.  Myers  drew  up  an  agreement  between 
the  parties,  describing  the  defendant  as  William  Hamilton 
Ditch,  and  the  plaintiff  as  Annie  Brock  McNeil,  reputed 
wife  of  the  party  of  the  first  part.  The  document  is  a  deed 
under  seal,  and  recites:  (1)  that  the  parties  were  married 
in  July,  1882;  (2)  "the  said  party  of  the  second  part  has 
now  confessed  that  she  went  through  the  form  of  a 
marriage  ceremony  with  a  man  named  Prank  Norman, 
in  the  city  of  Ottawa,  in  the  winter  of  1879,  and 
lived  with  him  as  his  wife.*'  Then  follows  another  re- 
cital that  the  parties  have  mutually  agreed  to  live 
separate  and  apart  from  each  other.  The  agreement 
then  declares  that  the  parties,  in  consideration  of  one  dollar 
of  lawful  money  of  Canada,  covenant  that  they  shall  and 
will  hereafter  live  separate  and  apart  from  one  .another, 
and  are  to  live  and  carry  on  business  as  each  of  them  may 
wish  "notwithstanding  the  circumstances  aforesaid.**  The 
second  covenant  is,  that  each  of  the  parties  shall  not  and 
will  not  hereafter  compel  the  other  to  cohabit  with,  and 
shall  not  disturb,  trouble,  or  molest  the  other;  and,  third, 
they  shall  not  claim  any  of  the  property  or  goods  of  the 
other  hereafter ;  and  the  fourth  covenant  is,  that  the  defend- 
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ant  shall  have  the  right,  possession,  care,  and  control  of 
the  children. 

The  document  was  duly  signed  and  sealed  in  the  pres- 
ence of  Mr.  Myers,  who  swears  clearly  and  distinctly  that 
both  it  and  the  declaration  were  fully  read  over  and  ex- 
plained to  the  plaintiff. 

As  above  mentioned,  about  this  time  she  had  been  laying 
her  matters  and  grievances  before  another  solicitor  in  the 
same  town;  and  Mr.  Myers  says  that  he  think?,  when  she 
came  to  his  oiEce,  on  one  occasion  at  all  events,  about  this 
matter,  that  she  had  just  come  out  of  the  office  of  her  own 
solicitor. 

After  the  execution  of  this  deed,  she  gave  the  defend- 
ant no  further  trouble  for  a  period  of  about  ten  years,  when 
she  commenced  this  action. 

In  the  plaintiffs  cross-examination  at  the  trial  she  was 
asked  the  question  why  she  did  not  take  steps  sooner  to  en- 
force her  rights.  Her  answer  was :  ^*  It  didn't  seem  as  if  it 
was  worth  while.  I  never  thought  of  starting  proceed- 
ings against  him.'^  That  is  the  only  excuse  I  can  see  in  the 
evidence  anywhere  for  her  allowing  ten  years  to  elapse  be- 
fore she  commenced  this  action. 

The  evidence  given  by  Mr.  Laycock,  as  I  read  it  from 
the  notes,  impresses  me  with  its  truthfulness.  I  can  see  no 
reason  whatever  for  impeaching  the  evidence  of  the  defend- 
ant. Mr.  Myers,  the  solicitor  who  drew  up  this  document, 
now  a  County  Court  Judge,  is  a  man  well-known  to  this 
Court  and  to  me ;  and  it  is  impossible  for  me  to  imagine  him 
drawing  up  a  statutory  declaration  and  having  it  sworn  to 
unless  he  believed  in  the  truth  of  it.  He  has  sworn  that 
this  woman  told  him  the  facts  set  fortli  in  the  sworn  declara- 
tion. It  cannot  be  doubted  that  she  told  the  clergyman  that 
she  had  been  married  to  Norman.  It  is  equally  certain 
that  she  told  Mr.  Myers  that  she  not  only  was  married  to 
Norman  but  that  he  had  cohabited  with  her  because  of  that 
marriage,  and  that  she  had  given  birth  to  a  child  from  that 
intercourse. 

At  the  trial,  counsel  for  the  plaintiff  put  in  as  evidence 
part  of  the  examination  of  the  defendant  for  discovery ;  and, 
in  it,  referring  to  the  meeting  in  presence  of  Mr.  Myers, 
the  following  question  was  asked  the  defendant :  "  Did  you 
offer  to  pay  a  lawyer  for  her?  A.  No,  but  it  was  my  sug- 
gestion tiiat  she  was  asked  if  she  wanted  one.'^  And  then 
the  following  question  was  put  and  answer  given:  ''And 


Digiti 


zed  by  Google 


502  rFJS?  WESTERN  LAW  REPORTER.  [yoL.  19 

the  reason  that  you  live  apart  is  because  you  do  not  want  to 
live  with  another  man^s  wife?    A.  Yes.^* 

For  some  reason,  at  the  trial  the  onus  was  apparently 
thrown  on  the  defendant;  and  evidence  for  the  defence  was 
first  given;  and  the  plaintiff,  under  the  Bules,  was  called 
for  the  defendant  for  cross-examination.  Counsel  for  the 
defendant  pressed  her  as  to  her  marriage  with  Norman,  and 
she  did  not  deny  it,  but  her  fencing  on  the  question  is  cun- 
ning. She  was  examined  for  discovery  before  the  trial ;  and 
part  of  this  discovery  evidence  was  put  in  by  the  defendant; 
and  in  it,  on  this  important  question,  there  was  no  denial, 
but  a  large  amount  of  fencing,  and  her  evidence  does  not  im- 
press me  favourably. 

The  defendant  closed  his  case;  and,  in  reply,  the  plain- 
tiff was  recalled,  and  then  for  the  first  time  she  denied  on 
oath  the  alleged  first  marriage  and  admitted  intercourse 
with  Norman.  Her  counsel  then  asked  her :  "  Mrs.  Ditch, 
in  1879,  did  you  have  improper  relations  with  Mr.  Norman. 
A.  Yes.*'  This  answer,  which  she  had  evaded  before,  evoked 
some  criticism  by  the  counsel  for  the  defendant  and  a  dis- 
cussion by  the  Judge,  and  it  was  then  followed  by  another 
question  from  her  own  counsel:  "Your  answer  to  that  ques- 
tion was  '  yes ;'  why  didnH  you  tell  Mr.  St.  John  that  yes- 
terday? A.  Well,  I  didn't  like  to.  Q.  You  didn't  like  to 
speak  of  it?  A.  No.  Q.  Were  you  married  to  Norman? 
A.  No.  Q.  Where  did  you  get  the  story  about  the  priest 
and  the  ceremony?  A.  Mr.  Norman  told  me  the  tale."  The 
evidence  that  she  had  given  prior  to  this  respecting  this 
marriage  ceremony  was  simply  a  matter  of  fencing.  There 
is  no  evidence  anywhere  to  say  to  what  church  this  priest 
belonged ;  whether  to  the  Roman  Catholic  Church  or  to  the 
Church  of  England  does  not  appear.  In  one  question  in 
her  evidence  she  was  asked  if  the  ceremony  was  in  English 
or  Latin;  and  her  cunning  answer  was  that  if  there  was  a 
ceremony  it  was  certainly  in  English. 

The  agreement  under  seal  above  referred  to  becomes 
important  in  two  ways.  First,  it  is  evidence  that  the  parties 
to  this  suit  were  not  lawfully  married.  The  plaintiff  cannot 
recover  unless  she  can  establish  a  lawful  marriage;  and,  if 
the  plaintiff  had  been  previously  married,  and  her  husband 
was  living  when  the  contract  of  marriage  with  the  defendant 
was  entered  into,  the  latter  contract  is  void.  In  the  English 
Divorce  Courts,  in  order  to  prevent  collusion,  it  has  been  a 
rule  not  to  allow  proof  of  a  prior  marriage  by  an  admission 
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of  the  wife  or  husband ;  but  in  an  action  like  this,  I  do  not 
see  how  this  principle  can  apply.  In  the  statutory  declara- 
tion she  stated :  '*  I  was  married  to  a  man  named  Frank  Nor- 
man. .  .  The  marriage  ceremony  was  performed  by  a 
priest."  She  further  stated  that  the  marriage*  had  been  con- 
summated. In  the  deed  executed  at  the  same  time  it  was 
recited  that  ^'  she  went  through  the  form  of  a  marriage  cere- 
mony with  a  man  named  Frank  Norman." 

Just  previously,  she  had  stated  to  two  reputable  men  and 
to  the  defendant  that  she  had  married  this  man.  Having 
executed  the  deed,  both  parties  acted  upon  it  for  ten  years. 
The  plaintiff  is  seeking  to  enforce  a  contract  which  she,  by 
oath,  by  deed,  and  by  statements  to  the  defendant  and  others, 
has  peristently  stated  is  void.  Under  the  circumstances  of 
this  case,  and  considering  the  way  her  evidence  was  given, 
it  seems  to  me  that  the  plaintiff  was  called  upon  to  give  some 
independent  evidence  that  the  former  marriage  was  a  fiction. 

However,  without  deciding  this  case  upon  the  grounds  dis- 
cussed above,  the  second  aspect  of  this  deed,  it  seems  to  me,, 
meets  the  plaintiff^s  case.  Assuming  that,  when  this  deed 
was  signed,  the  contract  of  marriage  was  valid,  then  iif  must 
be  construed  as  a  deed  entered  into  between  husband  and 
wife,  whereby  they  agreed  to  live  apart,  and  a  covenant  that 
they  would  not  cohabit  nor  interfere  with  each  other,  and 
would  not  seek  restitution  of  conjugal  rights.  It  is  now 
firmly  established  that  such  a  contract  is  not  contrary  to 
public  policy :  Wilson  v.  Wilson,  1  H.  L.  C.  538.  Such  a  con- 
tract is,  in  England,  an  answer  to  an  action  for  the  restora- 
tion of  conjugal  rights:  Marshall  v.  Marshall,  5  P.  D.  19; 
Besant  v.  Wood,  12  Ch.  D.  620. 

The  plaintiff,  in  her  statement  of  claim,  made  no  refer- 
ence to  this  deed,  but  the  defendant,  in  his  defence,  set  out 
the  deed;  and,  in  her  replication,  the  plaintiff  alleged  that 
'*  the  said  agreement  was  obtained  by  fraud,  duress,  and  fear ; 
that  the  said  agreement  was  misrepresented  to  her;  .  .  . 
and  she  did  not  understand  the  said  agreement,  and  had  no 
opportunity  of  obtaining  independent  advice  thereon."  There 
is  no  prayer  to  have  the  deed  declared  void,  and  it  has  not 
been  set  aside  or  disposed  of  by  the  judgment  of  the  learned 
trial  Judge.  Further  than  that,  the  agreement  "was  with- 
out consideration  and  therefore  void."  With  deference,  I 
cannot  agree  with  this  conclusion,  and  I  can  see  nothing  in 
her  evidence  to  shew  me  that  she  was  imposed  on  or  did  not 
understand  the  deed.     She  may  have  made  a  foolish  bargain ; 
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but  I  know  of  no  grounds  in  law  for  setting  this  deed  aside 
on  the  swom  facts,  and  especially  after  an  unexplained  de- 
lay of  ten  years,  during  which  she  was  certainly  not  under 
the  defendant's  control.  On  the  principles  laid  down  in 
AUcard  v.  Skinner,  36  Ch.  D.  145,  this  delay  might,  perhaps, 
bo  a  bar  to  the  plaintiffs  recovery.  The  deed  of  separation 
is  an  answer  to  her  claim  for  alimony. 

The  judgment  entered  for  the  plaintiff  must  be  set  aside, 
and  a  judgment  entered  for  the  defendant.  There  will, 
under  the  circumstances,  be  no  order  as  to  costs. 

Perdue,  J. A.: — The  deed  of  separation,  if  allowed  to 
stand,  is  a  complete  answer  to  the  plaintiflFs  claim  for 
alimony:  Halsbury,  Laws  of  England,  vol.  16,  p.  439; 
Eversley  on  Domestic  Relations,  3rd  ed.,  p.  453.  Section  30 
of  the  King's  Bench  Act  sets  out  the  cases  in  which  the  Court 
shall  have  jurisdiction  to  grant  alimony.  The  only  one  that 
could  be  invoked  in  the  present  case  is  that  which  provides 
for  the  granting  of  alimony  where  the  husband  lives  separate 
from  his  wife  "without  any  sufficient  cause  and  under  cir- 
cumstlances  which  would  entitle  her  by  the  law  of  England  to 
a  decree  for  the  restitution  of  conjugal  rights.'^ 

Where  a  separation  deed  provides  that  the  husband  and 
wife  shall  live  apart,  and  contains  mutual  covenants  that 
the  one  will  not  compel  or  seek  to  compel  the  other  to  co- 
habit with  him  or  her  or  molest  the  other  for  so  living  apart, 
such  covenants  are  not  against  the  policy  of  the  law  and  are 
enforceable  at  the  suit  of  the  one  who  suffers  from  a  breach  of 
them't  Hunt  v.  Hunt,  31  L.  J.  Ch.  161,  175.  That  was  a 
case  where  a  husband  had  sued  in  the  Divorce  Court  for  the 
restitution  of  conjugal  rights,  and  it  was  held  in  a  suit 
brought  in  the  Court  of  Chancery  to  restrain  the  Divorce 
Court  proceedings,  that  a  deed  of  separation  which  had  been 
executed  by  the  parties  containing  a  covenant  similar  to  the 
above,  was  a  bar  to  such  suit ;  and  an  injunction  was  granted. 
So,  also,  in  Flower  v.  Flower,  25  L.  T.  902.  a  wife  who  had, 
through  her  trustees,  entered  into  a  similar  covenant  with  her 
husband,  was  restrained  from  proceeding  with  a  suit  in  the 
Divorce  Court  for  a  judicial  separation  and  for  alimony. 

By  sec.  38,  sub-sec.  (h),  of  the  King's  Bench  Act,  an 
injunction  to  restrain  a  pending  proceeding  will  no  longer 
be  granted,  but  any  matter  of  equity  on  which  an  injunction 
might  formerly  have  been  founded  may  now  be  raised  as 
matter  of  defence. 
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I  think  the  deed  of  separation  affords  a  complete  answer 
to  the  plaintiff's  case,  unless  the  deed  can  be  avoided  upon 
one  of  the  grounds  set  up  in  the  reply  to  the  statement  of 
defence. 

The  evidence  fails  to  shew  anything  in  the  nature  of 
fraud.  The  trial  Judge  finds  that  there  was  no  duress  in 
the  ordinary  meaning  of  the  term,  but  that  the  plaintiff  was 
influenced  by  a  sense  of  shame,  confusion,  and  fear  in  regard 
to  incidents  in  her  life  prior  to  her  marriage  to  the  defend- 
ant. He  is  also  of  opinion  that  she  did  not  realise  the  full 
import  of  what  she  was  doing.  ^ 

Prior  to  the  execution  of  the  deed  of  separation,  the 
plaintiff  and  defendant  had  been  living  apart  for  two  or 
three  years.  The  separation  first  took  place  in  1897.  It 
appears  that,  before  this  separation  occurred,  difficulty  arose 
between  them  over  the  Ivife's  relations  with  another  man 
prior  to  her  marriage  to  the  defendant.  There  were  also 
other  family  disagreements  which  helped  in  causing  the 
separation-  In  February,  1900,  shortly  before  the  deed  of 
separation  was  executed,  an  attempt  was  made  by  the  dergy- 
man  of  the  church  attended  by  the  parties,  to  bring  the  hus- 
band and  wife  together  again  t^nd  to  compose  their  differ- 
ences. The  plaintiff  then  told  the  clergyman  that  she  had, 
prior  to  her  marriage  to  the  defendant,  been  married  to 
another  man.  Shortly  after  this,  the  deed  of  separation  was 
drawn  up  and  executed.  The  deed  in  one  of  the  recitals 
sets  out  that  the  plaintiff  ''  has  now  confessed  that  she  went 
through  the  form  of  a  marriage  ceremony  with  a  man  named 
Frank  Norman,  in  the  city  of  Ottawa,  in  the  winter  of  the 
year  1879,  and  lived  with  him  as  his  wife.*^  At  the  time  of 
the  execution  of  the  deed,  she  also  made  a  statutory  declara- 
tion setting  forth  the  facts  of  their  prior  marriage.  In  the 
deed  she  is  described  as  ^'  Annie  Brock  McNeil,  of  the  town 
of  Minnedosa,  reputed  wife  of  the  party  of  the  first  part.'* 

Since  the  signing  of  the  deed,  the  husband  and  wife  have 
lived  apart.  The  deed  made  no  provision  for  the  support  of 
the  plaintiff,  and  she  appears  to  have  maintained  herself 
by  her  own  earnings. 

The  trial  Judge  finds  that  the  plaintiff  was  never  married 
to  Norman,  and  he  takes  the  view  that  she  made  the  state- 
ment that  she  had  been  married  to  Norman  for  the  purpose 
of  extenuating  her  conduct  with  that  person.  The  trial 
Judge  also  is  of  opinion  that  she  was  of  weak  mind,  and 
probably  did  not  understand  what  she  was  doing.    The  state- 
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ment  in  regard  to  her  former  marriage  Beems  to  have  been 
made  freely  and  voluntarily  to  the  clergyman  and  also  to  her 
husband  and  to  the  solicitor  who  prepared  the  deed.  Further, 
she  reiterated  her  statement  in  a  statutory  declaration.  There 
is  no  evidence  that  she  was  under  duress  or  fear  at  the  time. 
Her  own  wish  to  extenuate  her  conduct,  which  may  have 
led  her  to  fabricate  an  untrue  statement  as  to  a  prior  mar- 
riage, is  no  evidence  of  the  exercise  of  duress  and  undue  in- 
fluence on  the  part  of  any  other  person  in  inducing  her  to 
execute  the  deed.  She  cannot  complain  if  her  own  story  was 
believed,  a  story  which,  if  believed,  justified  the  separation. 
At  the  time  when  she  made  the  statement  and  when  she 
signed  the  deed,  she  had  been  for  a  considerable  time  living 
apart  from  her  husband.  She  was  not  under  his  control  or 
subject  to  the  influence  which  might  be  exercised  by  a  hus- 
band over  a  wife  living  with  him. 

The  evidence  iii  regard  to  the  plaintiflfs  weakness  of 
mind  is  far  from  satisfactory.  She  appears  to  have  been 
twice  examined  in  regard  to  her  mental  state  before  the 
separation  in  1897,  and  on  each  occasion  was  pronounced 
sane,  but  requiring  rest.  There  is  no  evidence  that  her  mind 
was  weak  when  she  executed  the  deed.  She  appears  to  have 
fully  understood  what  she  was  doing  at  the  time.  Her  evi- 
dence shews  that  she  was  a  woman  of  considerable  intelli- 
gence and  competent  to  look  after  her  own*  interests.  There 
is  no  evidence  of  fraud,  duress^  or  undue  influence."  The 
deed  was  acted  upon  and  not  impeached  by  her  until  after 
ten  years  had  passed.  It  should  not,  after  such  a  lapse  of 
time,  be  set  aside  except  upon  the  clearest  proof  that  she  was 
induced  to  sign  it  by  some  influence  which  made  it  not  bind- 
ing upon  her,  and  the  delay  was  sufficiently  excused.  The 
Court  must  now  presume  strongly  in  favour  of  the  validity 
of  the  transaction.  "The  very  length  of  time  affords  evi- 
dence which  it  is  the  duty  of  a  Court  of  Justice  not  to  dis- 
regard:" Sibbering  v.  Balcarras,  3  De  Q.  &  Sm.  735,  737. 
On  this  point  I  would  also  refer  to  AUcard  v.  Skinner,  36 
Ch.  D.  145. 

I  think  the  appeal  must  be  allowed  and  the  plaintiff's 
action  dismissed. 

I  cannot  refrain  from  expressing  the  hope  that,  notwith- 
standing the  termination  of  this  suit  in*  his  favour,  the 
defendant  will  be  merciful  to  the  mother  of  his  children  and 
protect  her  from  poverty  in  her  declining  years. 
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Cameron^  J.A.: — ^This  action  is  brought  by  the  plaintiff 
for  restitution  of  conjugal  rights  and  for  alimony. 

The  facta  and  pleadings  in  the  case  are  fully  set  forth 
in  the  judgment  of  Mr.  Justice  Prendergast,  who  gave  judg- 
ment for  the  plaintiff,  awarding  her  $33  a  month  alimony. 
Amongst  other  defences,  the  defendant  pleaded  a  separation 
agreement  dated  the  19th  February,  1900,  made  between  the 
parties,  which  agreement  is  set  out  in  the  statement  of  de- 
fence and  was  proved  at  the  trial.  To  this  the  plaintiff  re- 
plied that  the  said  agreement  (1)  was  obtained  by  fraud, 
duress,  and  fear;  (2)  waa  misrepresented  to  her;  (3)  that 
she  did  not  understand  it,  and  had  no  opportunity  of  obtain- 
ing independent  advice  thereon;  and  further  (4),  that  the 
recitals  in  the  agreement  are  untrue,  and  there  was  no  con- 
sideration for  it.  Particulars  under  these  allegation's  in  the 
reply  were  furnished  and  are  set  out  in  the  judgment  appealed 
from. 

"  An  agreement  between  husband  and  wife  to  live  apart, 
whether  with  or  without  cause,  is  not  considered  void  as  con- 
trary to  public  policy,  but  is  valid  and  enforceable,  provided 
it  is  made  in  contemplation  of,  and  is  followed  by,  an  im- 
mediate separation:"  Halsbury,  Laws  of  England,  vol.  16, 
p.  439.  "  Formerly  such  an  agreement  needed  valuable  con- 
sideration, but  now  the  agreement  to  live  apart  is  sufficient 
consideration :''  ib.,  p.  449.  '*  The  agreement  may  be  made 
a  basis  of  action  for  specific  performance  or  may  be  pleaded 
in  bar:"  ib.,  p.  451;  Marshall  v.  Marshall,  5  P.  D.  19; 
Clark  V.  Clark,  10  P.  D.  188. 

Here  the  agreement  is  pleaded  in  bar,  and  the  plaintiff, 
in  her  reply,  although  she  does  not  specifically  ask  that  it  be 
set  aside,  sets  up  grounds  from  which  it  is  to  be  inferred 
that  she  asks  that  it  be  disregarded. 

The  Jeamed  trial  Judge  refused  to  hold  the  plaintiff 
bound  by  the  agreement  and  by  the  statements  made  in  the 
statutory  declaration  put  in  evidence.  He  says  that  she  had 
been  '^considered  deranged  enough  in  her  mind  to  be  taken 
to  the  asylum  twice,"  and  probably  did  not  realise  the  full 
import  of  what  she  was  doing.  As  a  matter  of  fact,  the 
plaintiff  had  undergone  examination  by  physicians  on  two 
occasions,  in  1893  and  1897,  and  they  found  nothing  wrong 
with  her  mental  condition.  It  is  difficult  to  read  the  evi- 
dence of  Mr.  Laycock,  of  Judge  Myers,,  and  of  other  witnesses, 
and  avoid  coming  to  the  conclusion  that  she  well  understood 
the  meaning  of  the  contents  of  the  agreement  and  the  declara- 
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tion,  notwithstanding  her  assertions.  They  are  both  of  them 
couched  in  language  easy  to  be  understood.  What  appeared 
in  the  declaration  and  in  the  recitals  had  been*  previously 
told  by  the  plaintiff  to  Mr.  Laycock,  to  Judge  Myers,  and, 
three  years  before,  to  the  defendant.  The  only  part  of  the 
agreement  to  which  she  hesitated  to  accede  was  that  relating 
to  the  custody  of  the  children.  We  mtist  accept  the  learned 
trial  Judge's  estimate  of  the  plaintiff^s  intelligence  as  "  slow, 
dull,  and  weak/'  and  also  his  conclusion  that  her  physical 
condition  in  1897  and  thereafter  was  low  and  weak.  The 
inference  cannot,  however*  in  my  opinion,  be  fairly  drawn 
from  the  evidence  that  the  condition  of  her  mind  at  the  time 
of  the  execution  of  the  agreement  was  such  that  she  could 
not,  and  did  not,  understand  its  provisions.  Indeed  "the  trial 
Judge  makes  no  such  direct  finding. 

The  learned  trial  Judge  holds  that  there  was  also  duress 
of  a  certain  kind  due  to  her  sense  of  shame  arising  out  of  her 
improper  relations  with  the  person. named  in  the  declaration, 
which  confused  her  mind.  But  this  would  be  extending  the 
meaning  of  duress  beyond  that  adopted  in  any  of  the  decided 
cases.  She  herself  explicitly  denies  anything  of  the  kind. 
The  defendant  himself  says  he  was  thunderstruck  when  she 
first  told  him  of  her  previous  marriage.  He  says  she  signed 
the  documents  voluntarily  and  without  pressure ;  and  that  is 
also  the  evidence  of  Judge  Myers.  It  is  to  be  noticed  that 
what  was  set  out  in  the  recitals  and  declaration  had  been 
previously  confided  to  Mr.  Laycock,  who  had  subsequently 
taken  the  subject  up  with  Mr.  Myers,  and  talked  about  it 
with  the  defendant.  I  fail  to  see  how  any  conclusion  can  be 
drawn  from  the  evidence  that  the  plaintiff  was  subjected  to 
duress  or  undue  influence,  or  that  the  agreement  was  mis- 
represented to  her. 

In  the  result,  the  learned  trial  Judge  found  that  the 
alleged  prior  marriage,  which  was  the  cause  of  the  separation 
agreement,  never  existed  in  fact;  and  that,  therefore,  the 
agreement  was  without  consideration  and  void. 

The  agreement  recites  that  the  plaintiff  had  gone  through 
the  form  of  a  marriage  ceremony.  It  does  not  state  the  mar- 
riage as  a  fact.  In  any  event,  the  true  consideration  on 
which  the  agreement  is  based  is  to  be  found  in  the  mutual 
covenants  of  the  parties,  not  in  the  allegations  contained  in 
the  recitals,  whether  true  or  false. 

Upon  my  best  consideration,  I  am  of  opinion  that  the 
agreement  was  and  is  valid  and  binding.     It  was  in  exist- 
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ence  for  ten  years  before  its  validity  was  impeached;  if,  in- 
deed, it  can  be  said  to  be  impeached  in  this  case.  In  it  the 
plaintiff  expressly  covenants  not  to  do  that  which  she  is  in 
this  action  attempting  to  do.  I  think,  on  this  gFound,  apart 
from  all  other  considerations  arising  in  this  case,  she  must 
fail.  It  is,  no  doubt,  a  painful  case,  as  pointed  out  by  the 
learned  trial  Judge,  but  it  seems  to  be  impossible,  in  view  of 
the  facts  and  the  law,  to  come  to  any  other  conclusion. 

Richards^  J.A.  (dissenting) : — I  agree  with  the  learned 
trial  Judge  that,  considering  everything,  the  defendant  has 
failed  to  shew  that  the  plaintiff  was  ever  married  to  any 
person  other  than  the  defendant  himself,  and  that  it  should 
be  held  that  she  is  his  lawful  wife. 

It  may  be  that,  in  the  past,  the  defendant  has  been 
justified  in  refusing  to  take  the  plaintiff  back,  or  support 
her,  because  of  a  belief,  on  his  part,  that  she  was  not  his  wife. 
But,  now  that  he  has  fought  out  the  issue,  and  it  has  been 
held  that  she  is  his  wife,  that  ground  can  avail  him  no 
longer. 

The  evidence  shews  that  the  plaintiff  now  desires  to  have 
restoration  of  conjugal  rights,  and  that  the  defendant  is 
determined  not  to  consent  thereto. 

The  delay  on  the  plaintiffs  part  in  taking  action  is  im- 
material ;  and  I  do  not  see  how  she  can  be  affected  with  laches, 
as  a  defence  to  her  claim,  if  she  is  otherwise  entitled.  The 
right  to  such  restoration,  or  to  alimony  if  her  husband  re- 
fuses restoration,  is  one  that,  if  valid,  accrues  from  day  to 
day,  so  that  no  question  of  laches  can  arise  if  no  claim  is 
made  in  respect  of  alimony  for  time  already  past. 

The  most  troublesome  question,  as  I  see  it,  is  the  exist- 
ence of  the  separation  deed  which  the  plaintiff  and  the  defend- 
ant entered  into.  That  deed  was  pleaded  in  defence  of  the 
action,  and  the  plaintiff,  in  her  replication,  alleged  that  it 
was  obtained  from  her  by  fraud,  duress,  fear,  and  misrepre- 
sentation; that  she  did  not  understand  it;  and  had  no  oppor- 
tunity of  obtaining  independent  advice  upon  it.  She  also 
alleged  that  the  recitals  in  it  were  untrue,  and  that  there  was 
no  consideration  for  it. 

The  evidence  has  failed  to  shew  fraud,  duress,  misrepre- 
sentation, or  fear  of  duress,  or  of  violence. 

The  learned  trial  Judge  held  that  there  was  no  con- 
sideration for  the  deed.  With  deference,  I  cannot  agree  with 
that.    The  fact  that  the  defendant  entered  into  the  deed  is, 
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under  the  law,  as  I  understand  it,  a  valid  consideration  for 
the  plaintiff  doing  the  same. 

I  am  of  the  opinion,  however,  that  the  plaintiff  did  not 
understand  the  effect  of  the  deed  when  she  became  a  party  to 
it;  and  that,  when  executing,  she  was  not  in  a  condition  of 
mind  to  realise,  as  fully  as  was  necessary,  what  she  was  doing. 

In  referring  to  the  deed  and  to  a  statutory  declaration 
that  she  made  at  the  time  of  executing  the  deed,  the  learned 
Judge,  after  referring,  in  the  earlier  parts  of  his  judgment, 
to  the  fact  that  the  defendant  had  twice  taken  her  to  be 
elamined  as  to  her  sanity,  says :  "  One  may  inquire,  as  she 
was  not  insane  in  the  ordinary  sense  of  the  word,  how  was  it 
then  that  she  should  have  signed  such  an  agreement,  and 
made  Fuch  a  declaration  ?  Well,  there  is  perhaps  this  to  say 
about  it.  First,  that  this  woman,  who  although  not  a  lunatic, 
had  been  at  all  events  considered  deranged  enough  in  her 
mind  to  be  taken  to  the  asylum  twice,  probably  did  not 
realise  the  full  import  of  what  she  was  doin^.  Then^  that, 
although  there  was  no  duress  in  the  ordinary  meaning,  her 
sense  of  shame  at  having  had  improper  relations  with  Nor- 
man probably  inspired  her  also  with  such  a  feeling  of  con- 
fusion and  fear  in  the  presence  of  her  husband  and  her  pastor 
that  she  was  too  timid  and  bewildered  to  insist  as  to  what 
part  was  true  and  what  part  untrue  of  the  rumours  concern- 
ing her.  ...  It  is  perhaps  also  possible  that,  having  to 
admit  her  relations  with  Norman,  and  feeling  sure  that  that, 
by  itpelf,  would  part  her  from  her  husband,  she  may  have 
considered,  in  her  dull  understanding,  that  the  further  state- 
ment that  she  had  been  married  to  Norman  was  only  putting 
her  past  virtue  in  a  somewhat  better  light,  not  realising  that 
she  was  placing  herself  in  the  position  of  having  committed 
bigamy.^' 

In  the  above  the  learned  Judge  does  not,  I  think,  mean 
to  suggest  that  the  plaintiff  was  ever  confined  in  a  lunatic 
asylum.  He  evidently  only  intends  to  refer  to  her  having 
been  twice  taken  to  Brandon,  to  be  examined  as  to  her 
sanity. 

The  above-quoted  references  to  the  woman's  mental 
weakness  are,  I  think,  fully  borne  out  by  the  evidence. 

The  separation  deed  was  procured  at  the  instance  of 
the  clergyman  in  charge  of  the  church  that  the  plaintiff 
and  defendant  attended.  His  reason  for  procuring  it  was 
her  statement  that  she  was  the  wife  of  another  man  when 
she  married  the  defendant.    The  clergyman  evidently  believed 
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that  story,  and  took  what,  if  that  story  had  been  true,  was 
a  proper  course,  to  prevent  the  plaintiff  and  defendant 
living  -thereafter  in  what  he  believed  would  be  adultery. 

Now  it  is  shewn  that,  though  the  clergyman,  and  per- 
haps the  defendant,  believed  that  story  about  a  former 
husband,  it  was  in  fact  untrue.  So  that  what  led  up  to 
the  deed,  and  was  the  real  reason  for  it,  was  a  belief  in 
what  is  now  shewn  to  be  not  the  fact. 

Then,  it  is  very  important  that,  though  the  defendant 
was  represented  and  advised  by  a  solicitor,  the  plaintiff 
had  no  adviser  in  the  matter,  though  it  is  true  that  she  was 
given,  by  the  defendant's  solicitor,*  a  full  opportunity  to 
read  the  deed,  and  that  he  honestly  desired  that  she  should 
understand  it. 

Though  the  learned  Judge  gives  lack  of  consideration 
as  his  reason  for  holding  the  deed  invalid,  as  against  the 
plnintiff's  claim,  I  am  impressed  with  the  belief  that  he 
meant  to  found  that  holding  on  the  mental  weakness,  con- 
fusion, and  lack  of  independent  advice;  from,  which  the 
plaintiff  suffered  at  the  time  she  ^eed  was  executed.  At 
any  rate,  it  seems  to  me  that,  because  of  those  things,  she 
did  not,  and  could  not,  comprehend  the  effect  of  her  act 
in  becoming  a  party  to  it.  She  did  not,  in  her  statement 
of  claim,  ask  to  have  the  deed  set  aside.  But,  so  far  as 
that  relief  would  be  necessary  for  this  suit,  she  did,  in-  effect, 
do  so  by  her  replication.  The  evidence  on  the  point  has 
been  taken  as  fully  as  if  she  had  asked  for  that  relief.  To 
my  mind,  it  shews  her  entitled  to  have  it  held  that  the 
deed  is  not  a  bar  to  her  action. 

The  woman's  mental  condition  also  seems  to  me  to 
excuse  her  laches  in  allowing  the  deed  to  stand  so  long 
unquestioned. 

While  holding  the  plaintiff  entitled  to  alimony,  I  differ, 
with  drference,  from  the  trial  Judge  as  to  the  amount  that 
should  be  allowed  the  plaintiff.  The  evidence  as  to  the  de- 
fendant's means  makes  me  think  that  $15  or  $20  per  month 
is  as  much  as  he  should  pay.  I  would  make  it  $17.50  per 
month. 

Appeal  allowed;  Richabds,  J.A-,  dissenting. 
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KAinTOBA. 

Macdonald,  J.  December  4th,  1911. 

SINGLE  COCKT. 

CAUHUTHERS  v.  CARRUTHERS. 

Will — Construction  —  Executors  — ^  Power  to  Sell  Residuary 
Estate — Postponement  of  Division  of  Corpm  —  Implic4ir 
tion  from  Terms  of  Will. 

The  testator,  by  his  will,  after  making,  provision  for  his  wife  and 
Bister,  and  making  a  charge  upon  his  estate  securing  the  same,  gave 
his  residuary  estate  to  his  three  children  in  equal  shares,  but  directed 
that  **  no  division  of  the  said  residue  or  payment  of  their  respective 
shares  to  my  said  children  shall  be  made  by  my  executors  until  five 
years  after  the  date  of  my  death."  Then  followed  a  direction  to  the 
executors  to  pay  the  three  children  during  the  five  years  the  income 
arising  from  the  residue,  and  a  direction  to  invest  any  surplus  funds. 
The  executors  were  also  empowered  to  delay  and  postpone  the  pay- 
ment of  the  children's  shares,  or  any  of  th^m,  if,  at  the  end  of  the 
five  years,  in  the  opinion  of  the  executors,  it  would  not  be  advisable 
to  pay  those  shares  or  any  of  them.  The  testator  died  in  1909.  There 
was  no  express  power  of  sale  in  the  will,  and  there  were  no  debts 
necessitating  a  sale : — 

Held,  that  no  power  of  sale  was  to  be  implied,  and  that  the 
executors  were  not  empowered  to  make  a  valid  sale  of  the  relsiduary 
estate  without  the  consent  of  all  parties  interested. 

Case  stated  for  the  opinion  of  the  Court  as  to  the  con- 
struction of  a  will. 

The  plaintiff  was  one  of  the  residuary  legatees,  and  the 
defendants  were  J.  A.  Carruthers,  W.  R.  Vance,  and  J.  S. 
Rogers,  the  executors  of  the  will  of  the  late  Andrew  Car- 
ruthers. 

A.  C.  Gait,  K.C.,  for  the  plaintiflE. 
E.  L.  Taylor,  K.C.,  for  the  defendants. 

Macdonald,  J.: — In  1909,  Andrew  Carruthers  departed 
this  life,  having  on  the  31st  March,  1905,  made  his  last  will 
and  testament,  disposing  of  real  and  personal  property,  and 
appointing  the  defendants  to  be  sole  executors  of  his  will, 
the  said  will  being  fully  set  forth  in  the  statement  of  claim 
herein. 

It  is  admitted  that  there  were  no  debts  necessitating  a 
sale  of  any  portion  of  the  estate. 

After  making  provision  for  his  wife  and  sistpr,  and  mak- 
ing a  charge  upon  his  estate  securing  the  same,  the  testator 
disposes  of  his  residuary  estate  as  follows: — 
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'^The  residue  of  my  estate,  both  real  and  personal,  I 
give  and  bequeath  to  my  three  children,  Jessie  Rosamond 
Vance,  wife  of  the  Eeverend  William  R.  Vance,  of  Birvie,  in 
the  province  of  Ontario,  John  Andrew  Carnithers,  of  Birken- 
head, in  England,  hide  and  wool  merchant,  and  William  W. 
Carnithers,  of  the  city  of  Brandon,  in  Manitoba,  tanner,  in 
equal  shares ;  but  I  direct  that  no  division  of  the  said  residue 
or  payment  of  their  respective  shares  to  my  said  children 
shall  be  made  by  my  executors  until  five  years  after  the  date 
of  my  death.  My  executors  shall,  however,  during  the  said 
five  years,  annually  pay  to  my  said  children  their  respective 
shares  of  the  income  arising  from  the  said  residue  of  my 
estate;  the  pa3mient  of  interest  to  my  said  children  shall  be 
made  half-yearly  or  oftener  if  my  executors  so  desire.  If 
during  the  said  five  years  my  executors  should  have  on  hand 
any  surplus  funds  from  the  residue  of  my  estate,  such  surplus 
shall  be  invested  in  safe  and  legal  securities. 

*'I  direct  that  if,  in  the  opinion  of  my  executors,  it 
would  not  be  advisable  at  the  end  of  said  five  years  from 
the  date  of  my  death  to  pay  their  respective  shares  to  my 
said  children  or  any  of  them,  then  my  executors  shall  have 
power  to  delay  and  postpone  the  payment  of  said  shares  or 
the  shjare  of  any  of  my  said  children  until  such  time  as,  in 
the  judgment  and  opinion  of  my  executors,  it  would  be 
advisable  to  pay  such  share  or  shares.'* 

The  plaintiff  is  one  of  the  residuary  legatees  under  the 
will  of  the  late  Andrew  Carruthers,  and  brings  this  action 
to  restrain  the  defendants  from  disposing  of  any  further  or 
other  portion  of  the  residue,  alleging  that  the  defendants, 
without  the  consent  and  contrary  to  the  wishes  of  the  plain- 
tiff, granted  an  option  until  the  1st  June,  1911,  to  enable 
the  trustees  of  Knox  Church  in  the  city  of  Winnipeg  to 
purchase  certain  land,  a  portion  of  the  said  residuary  estate. 
and  that  an  action  had  been  commenced  by  this  plaintiff 
against  the  defendants  to  prevent  tne  sale  of  the  said  lands 
taking  place,  and  an  injunction  obtained,  but  that  said 
action  was  settled  by  mutual  agreement  and  on  terms  satis- 
factory to  the  plaintiff. 

Upon  the  return  of  the  motion  for  an  injunction,  it  was 
agreed  between  counsel  that  the  motion  be  converted  into  one 
for  the  opinion,  of  the  Court.  ♦ 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  executors  can  make  a  valid  sale  of  the  residuaiy  real 
estate  without  the  consent  of  the  residuary  legatees. 
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There  is  no  express  power  of  sale  under  the  will,  nor  do 
I  think  that  such  a  power  can  be  implied. 

The  intention  of  the  testator  seems  to  me  to  have  been 
to  preserve  the  estate,  as  he  directs  that  no  division  of  the 
said  residue  or  payment  of  their  respective  shares  shall  be 
made  until  five  years  after  his  death. 

It  is  contended  that  a  power  of  sale  is  to  be  implied  from 
this  direction,  and  from  the  further  direction  that  the  ex- 
ecutors shall  have  power  to  delay  and  postpone  the  payment 
of  the  share  or  shares  of  his  children  until  such  time  as,  in 
their  judgment  and  opinion,  it  would  be  advisable  to  pay 
such  share  or  shares. 

In  the  provision  that  no  division  of  the  said  residue  or 
payment  of  their  respective  shares  shall  be  made  until  five 
years  after  his  death,  the  payment,  in  my  opinion,  refers  to 
any  surplus  funds  from  the  residue  of  his  estate,  which  he 
directs  shall  be  reinvested  in  safe  and  leg^l  securities;  and 
the  furtKer  provision  that  the  executors  shall  have  power  to 
delay  and  postpone  the  payment  of  the  share  or  shares  of 
his  children  cannot,  to  my  mind,  be  construed  as  a  power 
conferred  upon  his  executors  to  sell  the  residuary  estate, 
which  he  specifically  devises  to  his  children. 

The  intention  of  the  testator  can  be  further  arrived  at  by 
his  direction  that  the  annuities  provided  for  his  wife  and 
sister  are  to  be  a  charge  upon  his  entire  estate ;  and,  in  the 
event  of  the  period  of  division  arriving  before  their  deaths, 
the  executors  are  directed  to  set  aside  from  such  division 
sufficient  of  his  estate  to  secure  such  annuities.  If  it  was 
his  intention  to  confer  a  power  of  sale  upon  his  executors, 
he  would  have  made  a  provision  for  the  security  of  such 
annuities;  and,  had  he  done  so,  the  power  of  sale  would  be 
readily  implied. 

In  my  opinion,  therefore,  the  answer  to  the  question 
submitted  is,  that  the  executors  are  not  empowered  to  make 
a  valid  sale  of  the  residuary  estate  without  the  consent  of 
all  parties  interested. 
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KANITOBA. 

November  6th,  1911. 

coukt  of  appeal. 

REX  V.  McCOLL. 

Criminal  Law  —  Prisoner  Confined  in  Central  Prison  in 
Ontario — Release  upon  Ticket  of  Leave — Conviction  in 
Manitoba — Imprisonment  in  Penitentiary  —  Arrest  to 
Finish  Sentence  in  Ontario  —  Confinement  in  \District 
Oaol  in  Manitoba  —  Warranted  Detention  —  Ticket  of 
Leave  Act,  sees.  7,  8. 

The  defendant  was  sentenced  to  imprisonment  in  the  Ontral 
Prison  of  Ontario.  Before  the  expiration  of  his  sentence,  he  received 
a  license  to  be  at  large  under  the  provisions  of  the  Ticket  of  Leave 
Act,  R.  S.  C.  1906  ch.  150.  and  was  released.  While  still  under  license, 
he  was  arrested  in  Manitoba,  convicted,  sentenced,  and  confined  In 
the  Manitoba  Penitentiary.  His  license  under  the  first  sentence  was 
then  forfeited;  he  was  arrested;  and,  under  warrant  from  a  Jusfice 
of  the  Peace,  was  confined  in  a  district  gaol  in  Manitoba : — 

Held,  upon  motion  for  a  habeas  corpus,  that,  as  the  original 
sentence  was  not  to  a  penitentiary,  neither  under  sec.  7  nor  sec.  8 
of  the  Act  was  there  provision  for  the  defendant's  confinement  in 
the  penitentiary  for  the  residue  of  his  original  term  of  imprisonment ; 
upon  the  proper  construction  of  the  provisions  of  the  Act,  the  original 
sentence  should  be  served  in  the  same  institution  or  in  an  institution 
of  the  same  kind  as  that  mentioned  in  the  original  sentence;  and, 
therefore,  the  removal  of  the  defendant  from  the  penitentiary  to  the 
gaol  was  warranted ;  RicnABDS,  J.A.,  dissenting. 

Application  by  the  defendant  for  a  writ  of  habeas  corpus. 
Upon  the  return  of  the  motion,  by  consent,  the  presence  of 
the  defendant  was  dispensed  with,  and  the  merits  of  the 
questions  involved  were  discussed  as  upon  a  motion  to 
discharge. 

The  defendant  was  originally  sentenced  to  two  terms,  of 
23  months  and  12  months,  running  consecutively,  to  be 
served  in  the  Central  Prison  of  Ontario.  Before  the  expira- 
tion of  those  sentences,  he  received  a  license  to  be  at  large 
under  the  provisions  of  the  Ticket  of  Leave  Act,  R.  S.  C. 
1906  ch.  150.  While  still  a  holder  of  the  license,  he  was 
arrested  and  was  again  convicted,  sentenced,  and  confined  in 
the  Manitoba  Penitentiary.  The  license  was  then  forfeited ; 
he  was  arrested;  and,  under  warrant  from  a  Justice  of  the 
Peace,  w«s  confined  in  the  gaol  for  the  Eastern  Judicial 
District  of  Manitoba. 
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The  application  was  heard  by  Howell^  C.J.M.,  Bioh- 
ARDs,  Perdue,  and  Gamebon.  JJ.A. 

H.  W.  Whitla,  for  the  defendant. 
E.    Anderson,    K.C.,    for   the    Minister    of   Justice  for 
Canada. 

R.  B.  Graham,  for  the  Attorney-General  for  Manitoba, 

Cameron,  J.A.  : — The  ground  taken  upon  this  applica- 
tion is,  in  short,  that,  inasmuch  as  the  prisoner  was  confined 
in  the  penitentiary,  the  residue  of  the  sentence  should  be 
served  in  the  penitentiary  and  not  in  the  gaol;  and  that  his 
detention  in  the  latter  is,  therefore,  unwarranted.  It  is 
argued  that  this  is  the  intention  of  sub-sec.  3  of  sec.  8  of 
the  Ticket  of  Tjcave  Act ;  and  tlidt,  if  any  other  meaning  be 
given  to  that  sub-section,  no  legal  machinery  is  provided  to 
carry  it  into  effect.  Counsel  for  the  Department  of  Justice 
argued,  on  the  other  hand,  that  the  meaning  of  sec.  8  is  evi- 
dent, and  that  sec.  7  provides  the  necessary  procedure. 

The  sections  of  the  statute  under  discussion  appear  to 
me  to  convey  the  meaning  which  I  thus  set  forth: — 

5.  If  the  holder  of  a  license  be  convicted  of  an  indictable 
offence,  the  license  is  forfeited. 

6.  If  convicted  of  an  offence  punishable  on  summary  con- 
viction, the  license  may  be  forfeited. 

7.  If  it  be  revoked  or  forfeited,  the  Commissioner  of 
Dominion  Police  may  be  required  to  issue  his  warrant  for 
the  apprehension  of  the  convict,  which  may  be  executed  any- 
where in  Canada.  UpQU  apprehension,  a  Justice  may  recom- 
mit the  convict  to  the  penitentiary,  gaol,  or  other  public  or 
reformatory  prison  from  which  the  convict  had  been  re- 
leased. But,  if  apprehended  without  the  province  where  he 
was  originally  confined,  he  shall  be  confined  in  the  peniten- 
tiary, gaol,  or  reformatory  in  the  province  or  district  where 
apprehended,  for  the  remainder  of  his  sentence. 

8.  Where  the  license  is  forfeited  Or  revoked,  the  conviiet 
shall,  after  undergoing  his  sentence  in  respect  of  the  con- 
viction for  which  his  license  is  forfeited  or  revoked,  serve 
the  remainder  of  the  term  for  which  he  was  originally 
sentenced. 

If  the  original  sentence  was  to  the  penitentiary,  he  shall, 
in  order  to  complete  such  original  sentence,  be  removed  from 
the  place  in  which  he  is,  if  it  be  not  a  penitentiary,  to  a 
penitentiary.    If,  however,  the  original  sentence  be  to  a  peni- 
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tentiary,  and  if  he  is  confined  in  a  penitentiary,  undergoing 
the  sentence  in  respect  of  the  conviction  for  which  his  license 
is  revoked  or  forfeited,  then  he  shall  complete  his  original 
sentence  in  that  penitentiary. 

The  original  sentence  in  this  case  was  not  to  the  peni- 
tentiary :  therefore,  neither  under  sec.  7  nor  under  8  is  there 
provision  for  his  confinement  in  the  penitentiary  for  the  resi- 
due of  his  original  term  of  imprisonment.  It  was  evidently 
the  intention  of  Parliament  that  the  original  sentence  should 
be  served  in  the  same  institution  or  in  an  instituton  of  the 
same  kind  as  that  mentioned  in  such  original  sentence.  To 
adopt  the  interpretation  contended  for  by  counsel  for  the 
applicant  might  have  the  effect  of  turning  a  sentence  to  a 
term  in  gaol  into  a  sentence  to  a  term  in  a  penitentiary — a 
meanioig  which  ought  not  to  be  drawn  from  the  words  of 
the  statute,  unless  it  most  unequivocally  appears.  But  I 
think  there  is  no  doubt  that  what  was  the  plain  intention 
of  Parliament  is  expressed  with  suflScient  clearness  in  the 
words  of  the  sections  referred  to. 

The  motion  must  be  refused. 

Howell,  C.J.M.,  and  Peedue,  J.A.,  concurred. 

Richards,  J.A.:  —  With  hesitation,  I  differ  from  my 
learned  brothers  in  this  case.  It  seems  to  me  that  to  hold 
as  they  do  they  must  read  into  the  beginning  of  sub-sec.  3 
of  sec.  8  of  the  Ticket  of  Leave  Act  the  opening  words  of 
sub-sec.  2':  *^If  the  original  sentence  in  respect  of  which  the 
license  was  granted  was  to  a  penitentiary."  As  the  sub-sec- 
tions read,  it  does  not  seem  to  me  that  those  words  were 
meant  to  apply  further  than  to  sub-sec.  2,  where  they  are 
found. 

I  see  nothing  extraordinary  in  Parliament  thinking  it 
proper  that,  if  the  convict  is  serving  his  second  sentence  in 
a  penitentiary,  he  should  complete  in  that  penitentiary  the  un- 
expired portion  of  the  sentence  in  respect  of  which  the  for- 
feited license  or  ticket  of  leave  was  granted. 

Motion  refused;  Richards,  J.A.,  dissenting. 
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KAHITOBA. 

Degembbb,  l8T,  1911. 
COUBT   OF   APPBAL. 

SMITH  V.  DUN. 

Libel — Mercantile  Agency — Piiblication  of  Copy  of  Public 
Register — Bona  Fides — Absence  of  Malice  —  Words  not 
Actionable  per  se  —  Absence  of  Innuendo  —  Failure  to 
Allege  or  Prove  Actual  Damage. 

Hie  plaintiff  broujirht  this  action  in  respect  of  words  published 
in  the  defendant's  mercantile  agency  sheet,  wnich  conveyed  the  mean- 
ing that  the  plaintiff  had  made  a  chattel  mortgage  to  a  thresher 
company.  The  plaintiff  had,  in  fact,  made  no  chattel  mortgage,  bnt 
had  signed  a  conditional  sale  agreement,  which  had  been  registered. 
In  the  plaintiff's  statement  of  claim  the  publication  of  the  matter 
complained  of  and  the  distribution  of  copies  to  persons  in  the  prov- 
ince of  Saskatchewan  were  alleged,  and  it  was  averred  that  these 
persons  were  given  to  understand  that  the  plaintiff  had  made  a  chattel 
mortgage  to  the  thresher  company.  Then  followed  a  denial  that  a 
chattel  mortgage  had  been  given,  and  an  averment  that  the  words 
were  wholly  untrue  and  were  libellous  and  caused  great  damage  to 
the  plaintiff;  and  damages  for  the  libel  were  claimed.  There  was 
no  innuendo,  and  no  special  damage  was  alleged.  The  publication 
was  due  to  a  mistake  in  the  public  office  where  the  agreement  was 
registered.  It  was  admitted  that  the  defendants  had  made  the  publi- 
cation in  good  faith,  believing  it  to  be  true,  and  without  malice: — 

Held,  that  the  woids  complained  of  were  not  actionable  per  8e: 
to  support  the  action  it  was  necessary  to  allege  and  prove  speciail 
damage;  an  innuendo  was  also  essential;  and,  therefore,  the  plain- 
tiff could  not  succeed  upon  his  pleading;  and  should  not  be  allowed 
to  amend,  as  he  had  not,  at  the  trial,  proved  actual  damage. 

Judgment  of  Mathicbs,  C.J.K.B.,  19  W.  L.  R.  17,  in  favour  of 
the  defendants,  affirmed,  on  grounds  different  from  those  on  which 
it  was  based. 

Appeal  by  the  plaintiff  from  the  judgment  of  Mathers, 
C.J.K.B.,  ante  17,  dismissing  the  action. 

The  appeal  was  heard  by  Howell,  C.J.M.,  Richards, 
Perdue,  and  Cameron,  JJ.A. 

J.  B.  Hugg,  for  the  plaintiff. 

J.  B.  Coyne,  for  the  defendants. 

Howell,  C.J.M. : — This  is  an  action  of  libel;  and  the 
whole  charge  is  as  follows:  *'0n  or  about  the  10th  day  of 
September,  1909,  the  defendants  published  in  the  said  news- 
paper the  following  words: '  Eegina — Chattel  Mortgages;  Me- 
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Taggart — ^Mortgagor,  Smith,  A.  L.,  et  al. ;  Mortgagee,  North- 
West  Thresher  Company;  Amt.  $4,013:'  meaning  thereby 
that  the  plaintiff  had  given  a  chattel  mortgage  to  secure  the 
sum  of  $4,013  to  the  North-West  Thresher  Company/' 
This  is  followed  by  the  denial  that  the  plaintiff  had  given 
or  executed  the  chattel  mortgage.  There  is  no  allegation 
that  the  defendants  falsely  and  maliciously  published  the 
statement  and  no  charge  or  allegation  of  special  damage. 

The  words  are  not  libellous  per  se;  and  no  authority 
need  be  given  for  the  proposition  that  in  such  a  case  there 
must  be  an  innuendo  shewing  that  the  words  were  de- 
famatory by  reason  of  their  being  understood  in  a  special 
sense,  or  had  to  certain  persons  a  defamatory  meaning,  set- 
ting out  this  defamatory  sense  or  meaning.  I  can  see  no- 
thing libellous  in  asserting  that  a  man  executed  a  chattel 
mortgage;  there  is  no  allegation  that  the  plaintiff  is  in  trade 
or  that  his  ciedit  was  injured.  I  do  not  see  how  the  plain- 
tiff can  recover. 

Having  come  to  this  conclusion,  it  is  not  necessary  for 
me  to  consider  the  defence  of  privilege  discussed  by  Chief 
Justice  Mathers  in  his  judgment. 

The  appeal  must  be  dismissed  with  costs. 

Pebdde,  J.A.  : — ^The  plaintiff  describes  himself  as  u 
farmer  and  a  dealer  in  South  African  Veteran  land  warrants, 
and  resides  in  the  province  of  Saskatchewan.  The  defendants 
are  tt  mercantile  agency,  having  an  oflBce  in  the  city  of  Winni- 
peg, and  carrying  on  business  in  Manitoba,  Saskatchewan, 
and  elsewhere.  They  are  also  the  publishers  of  a  weekly 
sheet  known  as  ^^  Dun's  Legal  and  Commercial  Record, 
Province  of  Saskatchewan,"  which  is  furnished  to  their  sub- 
scribers in  Manitoba,  Saskatchewan,  and  elsewhere.  The 
plaintiff  brings  this  action  in  respect  of  words  published  in 
their  issue  of  the  10th  September,  1909,  which  conveyed  the 
meaning  that  the  plaintiff  had  made  a  chattel  mortgage  for 
$4,013  in  favour  of  the  North- West  Thresher  Company.  As 
a  matter  of  fact,  the  plaintiff  had  made  no  such  chattel  mort- 
gage, but  had  signed  a  document  evidencing  a  conditional 
sale  by  the  thresher  company  to  him  of  an  engine,  separator, 
and  other  machinery,  the  property  in  which  was  to  remain  in 
the  company  until  the  purchase-money  should  be  wholly 
paid. 

The  statement  of  claim  alleges  the  publication  of  the 
matter  complained  of  and  the  distribution  of  copies  to  many 
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persons,  firms,  and  corparations  in  the  provinces  of  Saskat- 
chewan and  Manitoba,  and  avers  that  the  said  persons,  firms, 
and  corporations  were  thereby  given  to  understand  that  the 
plaintiflp  had  given  a  chattel  mortgage  to  the  North- West 
Thresher  Company.  Then  follows  a  denial  that  any  such 
chattel  mortgage  had  been  given,  and  an  avernment  that 
"  the  said  words  were  wholly  untrue  and  were  libellous  and 
caused  great  daniage  to  the  plaintiff/'  The  plaintiff  then 
claimed  damages  for  the  said  libel,  $5,000,  general  relief, 
and  costs. 

The  statement  of  claim  contained  no  innuendo,  and  no 
special  damage  was  alleged. 

The  case  was  tried  upon  certain  written  admissions 
made  by  the  parties,  no  oral  evidence  being  taken.  It 
appeared  that  the  document  signed  by  the  plaintiff,  setting 
forth  the  agreement  with  the  North-West  Thresher  Com- 
pany, was  registered,  in  accordance  with  the  Saskatchewan 
statute,  in  the  public  oflSce  at  Regina  where  chattel  mort- 
gages are  filed.  By  an  error  of  the  ofl5cial  in  charge  of  the 
office,  it  was  entered  as  a  chattel  mortgage  in  favour  of 
the  company,  and  so  appeared  in  the  register. 

The  defendants  had  a  contract  with  the  Saskatchewan 
Government  whereby  extracts  from  the  public  records  re- 
lating to  chattel  mortgages  were  furnished  to  the  defend- 
ants by  the  officials  in  charge  of  such  records.  The  official 
in  charge  of  the  office  at  Regina  furnished  to  the  defend- 
ants a  copy  of  the  entry  so  made  in  the  register  of  chattel 
mortgages,  which  erroneously  indicated  that  the  plaintiff 
had  made  a  chattel  mortgage  to  the  thresher  company. 
It  is  admitted  that  "the  defendants  in  good  faith,  be- 
lieving it  to  be  true,  and  without  malice,  printed  the  docu- 
ment," containing  the  alleged  injurious  words. 

The  words  complained  of  are  not  actionable  per  se. 
The  making  of  a  chattel  mortgage  is  in  itself  an  innocent 
thing,  and  one  recognised  by  law.  Falsely  to  say  that  a 
man  made  a  chattel  mortgage  is  not  in  itself  defamatory, 
and  ifl  not  actionable  unless  something  further  is  alleged 
and  proven. 

"  That  an  action  will  lie  for  written  or  oral  falsehoods, 
not  actionable  per  se  nor  even  defamatory,  where  they  are 
maliciously  published,  where  they  are  calculated  in  the 
ordinary  course  of  things  to  produce,  and  where  they  do 
produce,  actual  damage,  is  established  law.    Such  an  action 
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is  not  one  of  libel  or  of  slander,  but  an  action  on  the  case 
for  damage  wilfully  and  intentionally  done  without  just 
occasion  or  excuse,  analogous  to  an  action  for  slander  of 
title.  To  support  it,  actual  damage  must  be  shewn,  for  it 
is  an  action  which  only  lies  in  respect  of  such  damage  as 
has  actually  occurred:"  per  curiam  in  Ratcliffe  v.  Evans, 
[1892r]  2  Q.  B.  527. 

In  an  action  like  the  present,  where  the  words  prima 
facie  are  not  actionable,  an  innuendo  is  essential  to  the 
action.  ^*It  is  necessary  to  bring  out  the  latent  injurious 
meaning  of  the  defendant's  words;  and  such  innuendo 
must  distinctly  aver  that  the  words  bear  a  specific  meaning 
which  is  actionable  f'  Odgers  on  Libel  and  Slander,  4th 
ed.,  p.  110.  The  plaintiff  should  shew  that  the  words, 
although  primarily  harmless,  were  published  under  such 
circumstances  that  they  were  calculated  to  produce  and  did 
produce  an  injurious  eflEect  upon  the  plaintiff's  credit  or 
his  business  reputation,  and  in  that  way  caused  him  in- 
jury. "Without  an  innuendo  there  would  be  no  cause  of 
action  on  the  record  .  .  and  such  innuendo  must  be 
specific;  it  must  distinctly  aver  a  definite  actionable  mean- 
ing:"   Odgers,  4th  ed.,  p.  123. 

The  statement  of  claim  was  further  defective  in  that 
there  was  no  special  dajnage  alleged.  In  all  actions  on 
the  case  for  damage  by  falsehoods,  written  or  oral,  about  a 
man's  goods  or  business,  which  are  not  actionable  in  them- 
selves, damage  is  the  very  gist  of  the  action:  Batclifle  v. 
Evans,  [1892]  2  Q.  B.  at  pp.  531,  532;  Odgers,  p.  353. 
"  The  actual  damage  done  is  the  very  gist  of  the  action  " 
and  "must  be  proved  specially  and  with  certainty:"  Rad- 
cliffe  V.  Evans,  p.  531.  "The  necessity  of  alleging  and 
proving  actual  temporal  loss  with  certainty  and  precision 
in  all  eases  of  the  sort  has  been  insisted  upon  for  cen- 
turies :"  Ratcliffe  v.  Evans,  p.  532. 

In  the  present  case  there  was  no  allegation  of  special 
damage,  and  no  proof  of  any  such.  Counsel  stated  that  it 
had  been  agreed  that  the  question  of  general  damage 
should  be  referred  to  the  Master  for  assessment,  in  case 
the  defendants  were  found  liable  for  damages.  This  could 
only  refer  to  general  damages,  as  only  general  damages 
were  claimed  in  the  pleading.  The  necessity  of  alleging 
and  setting  forth  special  damage  was  suggested  by  the 
Court  upon  the  argument,  and  the  plaintiff's  counsel  then 
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applied  to  amend  the  statement  of  claim  in  that  respect. 
But,  as  above  pointed  ont,  the  actual  damage  must  not  only 
be  averred  in  the  pleading,  but  must  be  proved  specially 
and  with  certainty,  such  damage  being  of  the  very  gist 
of  the  action.  Without  evidence  of  any  actual  damage 
having  been  suffered  and  without  any  admission  upon  that 
point,  an  amendment  such  as  was  sought  would  be  of  no 
assistance  to  the  plaintiff. 

The  plaintiff's  statement  of  claim  does  not  disclose, 
and  the  admissions  offered  in  lieu  of  evidence  do  not  sus- 
tain, an  action  against  the  defendants.  In  view  of  that, 
it  is  not  necessary  to  consider  the  other  questions  raised, 
wihether  the  chattel  mortgage  wSB  or  was  not  a  public 
record,  and  whether  the  defendants  were  or  were  not 
justified,  under  the  admitted  facts,  in  publishing  the  ex- 
tract furnished  to  them  by  the  oflScial. 

The  appeal  should  be  dismissed  with  costs. 

BiCHAKDS  and  Camfron,  J  J.  A.,  concurred. 


KAHITOBA. 

BoBSON,  J.  December  5th,  1911. 

chambers. 

Re  TOMLINSON". 

infants  —  Custody  —  Respective  Rights  of  Father  and 
Mother  —  Onus  —  Evidence  —  R.  8.  M.  1902  ch,  79, 
sec.  S2. 

At  common  law,  it  is  prtmd  jade  the  ri^ht  of  a  father  to  have 
the  custody  of  his  infant  children ;  and  the  onus  of  proving  him  unfit 
for  such  a  charge  rests  upon  the  person  who  seeks  to  take  the  child- 
ren away  or  to  keep  them  away  from  him. 

Re  Foulda,  9  Man.  L.  R.  23,  followed. 

And  held,  in  this  case,  that  the  mother  of  two  children,  respec- 
tively five  and  seven  years  old,  in  whose  custody  they  were,  had 
discharged  the  onus,  and  was  entitled  to  retain  the  custody  aa  against 
the  father,  who  applied  for  it  on  haheaa  corpus. 

Section  32  of  R.  S.  M.  1902  ch.  79  applied,  and  welfare  of  the 
children  considered. 

Terms  of  order  as  to  access  by  father  and  place  of  residence  of 
children. 
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Application  by  the  father  of  two  infants,  upon  the  re- 
turn of  a  habeas  corpus,  for  an  order  awarding  him  the 
custody. 

G.  Moody,  for  the  applicant. 

W.  H.  Thomburn,  for  the  mother, 

BoBSON,  J. : — Charles  Tomlinson  procured  the  issue  of  a 
writ  of  habeas  corpus,  directed  to  Lillian  Tomlinson,  his 
wife,  to  bring  before  this  Court  the  bodies  of  their  two  infant 
children.  Ruby  Tomlinson  and  May  Tomlinson;  and  he  now 
applies  that  the  custody  of  the  children  may  be  granted  to 
him.  The  children  are  of  the  ages  of  seven  and  five  years 
respectively.  The  wife,  Lillian  Tomlinson,  strenuously  op- 
poses this  application.  These  parties  have  lived  separately 
for  some  time.  Each  makes  Berious  charges  against  the 
other. 

Of  course,  at  common  law,  it  is  prima  facie  the  right  of 
a  father  to  have  the  custody  of  his  infant  child;  and  the 
onus  of  proving  him  unfit  for  such  a  charge  rests  upon  the 
person  who  seeks  to  take  the  child  away  or  to  keep  it  away 
from  him :  Re  Foulds,  9  Man.  L.  R.  23. 

In  the  present  case,  the  respondent  files  aflBdavits  with 
a  view  to  discharging  that  onus.  She  gave  testimony  herself 
viva  voce.  The  case  made  by  her  drew  forth  a  number  of 
affidavits  in  reply.  There  are  such  divergences  between  these 
two  sets  of  affidavits  as  to  the  merits  or  faults  of  the  parties, 
that  one  would  almost  think  the  various  deponents  on  each 
side  respectively  could  not  have  had  the  same  persons  'in 
mind. 

Except  in  the  case  of  the  respondent,  the  valuable  aid 
of  test  by  demeanour  was  wanting.  It  would  probably  have 
enabled  me,  without  hesitation,  to  reject  one  side  of  the  case 
and  accept  the  other.  The  impression  I  get,  after  reading  all 
this  material  and  hearing  the  respondents  evidence,  is,  that 
the  affidavits  adduced  on  her  behalf  are  to  be  preferred.  I 
do  not  consider  that  the  affidavits  filed  by  the  applicant  are 
such  as  to  justify  a  finding  that  the  respondent  has  been 
guilty  of  the  serious  charges  advanced  against  her. 

The  applicant  relies  very  largely  on  Re  Foulds,  supra. 
In  that  case  it  does  not  appear  that  R.  S.  M.  ch.  72,  sec.  29, 
(now  R.  S.  M.  1902  ch.  79,  sec.  32),  came  into  consideration. 
That  legislation,  no  doubt,  had  its  rise  from  Talfourd's  Act, 
2  &  3  Vict.  ch.  54 ;  but  the  Manitoba  statute  provides  for  its 
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application  in  the  case  of  children  under  twelve  years,  instetid 
of  under  seven,  and  is  otherwise  broader. 

Here  the  mother  brings  the  children  into  Court;  and, 
were  there  naught  else,  the  comhaon  law  right  of  a  father 
must  be  recognised. 

Section  32  of  R.  S.  M.  1902  ch.  79  says  that  "  as  a  rule, 
the  father  shall  have  the  custody  and  control  of  his  infant 
children,  yet  it  shall  be  lawful  for  the  Court  or  any  Judge 
thereof,  on  a  proper  case  made  for  that  purpose,  to  order  an 
infant  child  or  children  to  be  delivered  into  the  sole  custody 
of  the  mother,  on  such  conditions  and  subject  to  such  regula- 
tions as  the  circumstances  and  facts  of  the  case  shall  render 
proper,  reasonable,  and  just,  wherever  such  child  or  children 
may  be." 

These  latter  words  would  seem  to  justify  the  application 
of  the  section  in  any  case,  even  were  it  not  originated  by  appli- 
cation of  the  mother  under  the  opening  words  of  the  section. 
But,  the  children  being  in  Court,  she  asks  that  their  custody 
be  given  to  her,  and  so  comes  within  the  letter  of  the  section. 

From  what  was  said,  it  appears  that  the  applicant  is 
merely  a  lodger.  He  could  not  take  the  children  into  his 
own  care,  even  if  that  should  be  satisfactory.  ^  He  wants  to 
put  the  children  in  an  institution  or  with  some  acquaintance. 
The  mother  keeps  a  boarding-house,  and  thus  has  an  estab- 
lished home.  Nothing  can  be  said  against  this  environment. 
Responsible  persons  say  that  the  children  have  been  well  cared 
for  by  the  mother.  They  are  of  an  age  when  they  should 
have  a  mother's  care. 

I  have  given  careful  consideration  to  the  charges  of  mis- 
conduct and  other  circumstances,  as  I  gather  them  from  the 
evidence;  and  I  am  forced  to  think  that  the  best  thing  for 
the  children  will  be  to  order  that  they  be  delivered  into  the 
sole  custody  of  their  mother,  Lillian  Tomlinson. 

I  attach  the  condition  that,  without  leave  of  a  Judge  of 
this  Court,  the  children  shall  not  be  removed  from  the  prov- 
ince of  Manitoba.  They  shall  not  be  removed  from  the  city 
of  Winnipeg  without  the  father  being  kept  informed  of 
their  whereabouts. 

Should  the  father  desire,  because  of  circumstances  aris- 
ing hereafter,  to  apply  again  in  any  way  in  the  matter,  he, 
of  course,  may  do  so. 

Having  ordered  as  above,  the  writ  of  habeas  corpus  is 
discharged  and  the  application  dismissed.  The  applicant 
should  pay  the  respondent's  costs. 


Digiti 


zed  by  Google 


l<)ll]  HICKS  V.  LAIDLAW.  525 

MAiriTOBA. 

RoBSON,  J.  December  5th,  1911. 

TKIAL. 

HICKS  V.  LAIDLAW. 

Vendor  and  Purchaser  —  Contract  for  Sale  of  Land  — 
Defauli  —  NoHce  of  Cancellation  —  Ineffectiveness  — 
Action  by  Vendor  to  Declare  Contract  Abandoned  — 
Delay — Specific  Performance — Registration  of  Caveat  — 
Claim  for  Removal — Costs  —  Cash  Payment — Damages, 

On  the  24th  October,  1904,  the  plaiatiff  agreed  to  sell  the  de- 
fendant certain  land  for  $362,  payable  $100  down,  and  the  balance 
in  three  equal  annual  instalments,  the  first  to  become  payable  on 
the  1st  December,  1906,  all  with  interest.  The  instalment  due  on 
the  Ist  December,  1905,  was  not  then  paid.  The  agreement  contained 
a  clause  providing  that,  on'  any  default  in  the  payment  of  any  instal- 
ment of  either  purchase-money  or  interest,  the  whole  of  the  purchase- 
money  and  interest  should  at  once  become  due;  a  clause  providing 
that  time  was  to  be  considered  the  essence  of  the  agreement;  and 
also,  in  the  printed  portion  of  the  agreement,  a  provision  for  can- 
cellation in  case  of  default,  upon  one  month's  notice,  but  certain 
blank  spaces  were  not  filled  up.  On  the  9th  January,  1906,  the  plain- 
tiff wrote  to  the  defendant,  giving  him  thirty  days  to  pay,  and  stating 
that,  if  payment  should  not  be  forthcoming,  the  agreement  would 
be  cancelled.  This  was  apparently  in  pursuance  of  the  cancellation 
clause.  On  the  26th  June.  1906,  the  defendant  sent  the  plaintiff 
$114.96,  which  the  plaintiff  returned,  saying  that  the  defendant's 
claim  on  the  lot  "  became  void  some  months  ago."  On  the  8th  De- 
cember, 1906,  the  defendant  registered  a  caveat  under  the  agreement 
in  question.  The  title  to  the  lot  then  stood,  not  in  the  name  of  the 
plaintiff,  but  in  that  of  a  land  company.  Nothing  further  was  done 
until,  on  the  27th  April.  1911,  this  action  was  brought  for  a  declara- 
tion that  the  defendant  had  abandoned  the  contract,  and  for  the  re- 
moval of  the  caveat.  The  defendant  denied  abandonment,  and  sought 
to  pay  the  balance  and  take  title: — 

Held,  that  it  must  be  assumed  that  the  printed  clause  was  not 
intended  to  be  part  of  the  contract ;  but,  if  it  was,  the  notice  of  can- 
cellation, being  only  a  thirty  days*  notice,  and  not  a  month's  notice, 
did  not  put  an  end  to  the  contract ;  the  notice,  however,  made  it 
clear  to  the  defendant  that  the  plaintiff  was  not  acquiescing  in  the 
delay,  but  was  insisting  on  strict  performance.  The  defendant  was 
not,  by  the  registration  of  the  caveat,  relieved  from  diligence  in  the 
performance  of  his  contract.  The  matter  should  be  treated  as  if  the 
defendant  had,  at  the  time  of  his  defence,  sought  specific  perform- 
ance by  the  plaintiff.  The  defendant  was  chargeable  with  the  delay 
of  over  four  years;  and,  there  being  no  explanations  or  grounds  of 
excuse,  the  defendant  was  not  entitled  to  specific  performance  or 
equivalent  relief. 

Whitla  v.  Rivervietc  Realty  Co.,  19  Man.  L.  R.  746,  followed. 

Held,  also,  that  the  plaintiff,  not  being  the  registered  owner  of 
the  land,  had  no  right  to  ask  the  Court  to  remove  the  caveat. 

Held,  also,  following  Cornwall  v.  Henson,  69  L.  J.  Ch.  583, 
that  the  defendant  could  not  be  regarded  as  having  abandoned  the 
contract. 
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The  only  relief  to  which  the  plaintiff  was  entitled  was  a  declara- 
tion that  the  defendant  was  not  entitled  to  specific  performance. 

The  plaintiff  to  have  costs,  on  condition  that  he  should  credit 
thereon  the  cash  paid  by  the  defendant,  less  any  sum  paid  for  find- 
ing the  purchaser  and  expenses  incident  to  the  agreement. 

Lahelle  v.   O'Connor,    15   O.   L.   R.   519,   followed. 

Semhle,  that,  if  the  defendant  should  ultimately  seek  damages, 
the  application  of  the  cash  payment  ought  to  be  considered. 

Action  by  the  vendor  for  a  declaration  that  the  defend- 
ant, the  purchaser,  had  abandoned  a  contract  for  the  sale 
and  purchase  of  land,  and  for  the  removal  of  a  caveat. 

C.  Blake,  for  the  plaintiff. 

A.  Haggart,  K.C.,  for  the  defendant. 

BoBSON,  J.: — By  agreement,  dated  the  24th  October, 
1904,  the  plaintiff  agreed  to  sell  and  the  defendant  agreed 
to  buy  certain  land  at  the  price  of  $362,  payable  $100  down, 
and  the  balance  of  $262  in  three  equal  annual  instalments, 
the  first  to  become  payable  on  the  1st  December,  1905,  all 
with  interest  at  6  per  cent,  per  annum.  The  $100  was  paid, 
hut  nothing  further  was  accepted  by  the  plaintiff,  thougli 
there  was  a  remittance  by  the  defendant  to  the  plaintiff, 
which  is  to  be  mentioned.  The  plaintiff  now  alleges  default 
and  abandonment  by  the  defendant,  and  seeks  a  declaration 
to  that  effect,  and  the  removal  of  a  caveat  registered  by  the 
defendant.  The  defendant  denies  abandonment,  and  seeks 
to  pay  the  balance  now,  and  take  title  to  the  land. 

The  instalment  due  on  the  1st  December,  1905,  was  not 
then  paid.  The  agreement  contains  a  clause  reading: 
*^  Provided  also  that,  on  any  default  in  the  payment  of  any 
instalment  of  either  purchase-money  or  interest,  the  whole 
of  the  purchase-money  and  interest  hereby  secured  shall 
at  once  become  due  and  payable.'^ 

The  document  states  "  that  time  is  to  be  considered  the 
essence  of  this  agreement." 

There  are  also,  in  the  printed  portion  of  the  agreement, 
words  intended  for  use  as  a  provision  for  cancellation  in 
case  of  default,  but  certain  blank  spaces,  to  be  filled  up  to 
suit  each  case,  remain  blank.  I  cannot  add  nrnjOdng  ta  ites 
document — I  must  take  it  as  the  paxtiea  left  it,  and  assume 
that  this  printed  daose  was  not  intended  to  be  part  of  the 
contract. 

On  the  9th  January,  1906,  the  plaintiff  wrote  to  the 
defendant,  giving  him  30  days  to  pay,  and  stating  that,  if 
payment  should  not  be  forthcoming,  the  agreement  would 
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be  cancelled.  This  was  apparently  in  supposed  pursuance 
of  the  cancellation  clause;  but,  even  if  that  clause  were  to 
be  read  into  the  contract,  the  period  mentioned  in  it  is  one 
month,  and  not  30  days.  The  letter  referred  to,  however, 
made  it  clear  to  the  defendant  that  the  plaintiff  was  not 
acquiescing  in  his  delay,  but  was  insisting  on  strict  per- 
formance. 

On  the  26th  June,  1906,  the  defendant  wrote  to  the 
plaintiff,  enclosing  a  money  order  for  $114.96,  made  up, 
as  he  said,  as  follows: — 

Payment  due  1st  Dec,  1905, $  87  33i^ 

Taxes  for  1905,  estimated  at 9  00 

Interest  on  principal  for  year   15  72 

Interest  on  money  borrowed  by  plaintiff 

for  6  months  re  payment  on  lot 2  90 


$114  96 

On  "the  17th  July,  1906,  the  plaintiff  returned  this 
money  order  to  the  defendant,  saying  that  his  claim  on  the 
lot  "became  void  some  months  ago.'* 

On  the  8th  December,  1906,  the  defendant  registered 
ft  caveat  under  the  agreement  in  question. 

The  next  step  at  all  in  the  matter  seems  to  have  been 
the  commencement  of  this  action  on  the  27th  April,  1911. 

It  appears  by  the  caveat  that,  when  it  was  filed,  the  title 
to  the  lot  stood,  not  in  the  name  of  the  plaintiff,  but  in 
that  of  the  Riverview  Realty  Company.  It  does  not  ap- 
pear to  me  that  the  defendant's  rights  as  against  the  plain- 
tiff under  the  agreement  were  at  all  improved  by  the  regis- 
tration of  the  caveat.  Such  rights  as  he  had  may  thereby 
have  been  in  a  measure  protected,  but  he  was  not  thereby 
relieved  from  diligence  in  the  performance  of  his  contract. 
I  think  I  am  bound  to  treat  the  matter  as  if  the  defendant 
had,  at  the  time  of  his  defence,  sought  specific  performance 
by  the  plaintiff.  I  think  he  is  chargeable  with  the  delay  of 
over  four  years  that  took  place,  whatever  the  effect  of  that 
delay  may  be. 

Cornwall  v.  Henson,  69  L.  J.  Ch.  583,  was  a  purchaser's 
action  for  specific  performance,  or,  alternatively,  damages. 
There  had  been  a  delay  by  the  plaintiff  of  about  three  years 
in  payment  of  the  final  instalment.  Regarding  a  defence 
of  abandonment,  Rigby,  L.J.,  said:  ''It  is  true  he  (plaintiff) 
left  the  neighbourhood  and  was  not  to  be  foimd,  but  to 
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infer  from  that  that  he  intended  to  abandon  the  contract 
is  a  wrong  conclusion.  He  might  be  intending  to  take  a 
longer  time  for  payment  than  was  fair,  and  he  did  take  so 
long  a  time  as  to  disentitle  him  to  specific  performance." 

In  Whitla  v.  Riverview  Eealty  Co.,  19  Man.  L.  R.  746, 
the  delay  was  not  so  great, as  that  here.  As  I  read  the  judg- 
ment of  the  learned  Chief  Justice  of  this  province,  he  con- 
sidered the  defendants'  cancellation  proceedings  to  have 
given  them  a  right  under  the  contract,  and  he  held  that, 
owing  to  the  plaintiff's  delay,  he  had  not  shewn  circum- 
stances to  lead  the  Court  to  set  aside  thdt  right  in  his 
favour.  In  that  view,  the  judgment  of  the  learned  Chief 
Justice  may  not  be  exactly  in  point  here,  as  in  the  present 
case  there  was  no  cancellation  provision,  or,  if  such,  it  was 
not  complied  with.  But,  nevertheless,  it  shews  that,  in 
such  circumstances  of  laches,  equitable  remedies  are  not 
to  be  accorded.  Dealing  with  the  case  cited  from  the 
standpoint  of  a  purchaser's  equity  to  specific  performance, 
Richards,  J. A.,  said:  "If  the  defence  of  laches  had  been 
duly  raised,  the  plaintiff  would  perhaps  have  been  held  to 
have  lost  the  right  to  specific  performance."  Perdue,  J.A., 
uses  similar  language.  Cameron,  J.A.,  in  this  connection, 
mentioned  Mills  v.  Haywood,  6  Ch.  D.  202,  where  Cotton, 
L.J.,  said :  "  It  is  a  well-established  principle,  as  laid  down 
by  Lord  Alvanley  in  Millward  v.  Earl  Thanet,  6  Ves.  72'On., 
that  a  party  cannot  call  upon  a  Court  of  equity  for  a  spe- 
cific performance  unless  he  has  shewn  himself  ready,  de- 
sirous, prompt,  and  eager."  In  Mills  v.  Haywood,  specific 
performance  was  refused  because  of  a  delay  similar  to  that 
here. 

Although  circumstances  may  differ  and  each  case  re- 
quire individual  consideration,  there  are  no  explanations 
or  grounds  of  excuse  whatever  in  the  present  case. 

I  do  not  consider  that  the  defendant  is  entitled  now  to 
specific  performance;  and,  as  I  have  indicated,  to  support 
his  contentions  would  be  equivalent  to  granting  the  defend- 
ant that  relief. 

As  far  as  appeared  from  anything  that  transpired  be- 
fore me,  the  plaintiff  is  not  the  registered  owner  of  the 
land.  I  do  not  see  how  she  can  have  any  right  to  ask 
the  Court  to  rectify  the  register  of  titles  by  directing  the 
removal  of  the  caveat  in  question. 
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Were  it  not  for  Cornwall  v.  Henson,  supra,  I  should 
have  held  that  the  defendant  had  abandoned  the  contract, 
but  it  seems  to  me  that  that  case  precludes  me  from  so 
holding. 

All  I  can  do  is  to  declare  that  the  defendant  is  not 
entitled  to  specfic  performance  of  the  agreement  in  ques- 
tion. 

I  have  nothing  to  say  as  to  any  rights  the  defendant 
would  have  at  law  under  the  contract — as,  for  instance, 
for  damages.     No  such  question  is  raised. 

As  to  costs,  I  follow  the  view  of  Anglin,  J.,  in  Labelle 
V.  O'Connor,  15  0.  L.  E.  519,  and  direct  that  the  plaintiff 
have  costs  on  condition  that  she  credit  thereon  the  cash 
paid  her  by  the  defendant  upon  the  contract,  less  any  sum 
she  may  have  paid  for  finding  the  purchaser  and  her  ex- 
penses incident  to  the  agreement.  Should  the  defendant 
subsequently  seek  damages,  this  application  of  the  cash 
payment  w'ould,  doubtless,  be  taken  into  consideration. 


BBITISE  COLTTHBIA. 

Morrison^  J.  November  II^^h,  1911. 

CHAMBERS. 

RAKHA  BAM  v.  R.  T.  TINN  AND  UDAY  RAM  JOSHT. 

Parties  —  Svhsiituiion  of  Plaintiff  —  Death  of  Person 
Named  as  Plaintiff  before  Action  Begun  —  Order  for 
Substitution  of  Executor  —  Bond  Fide  Misiake  —  Order 
XVL,  ftuies  2,  11, 

Although  the  person  named  as  plaintiff  in  the  writ  of  sammons 
by  which  an  action  was  boiniii.  was  in  fact  dead  at  the  time  of  the 
Issue  of  the  writ,  of  which  the  solicitor  who  issued  the  writ  was 
ignorant,  an  order  was  made,  under  Rules  2  and  11  of  Order  XYI., 
substituting  the  executor  of  the  deceased  person  as  plaintiff,  the 
action  having  been  commenced  in  the  name  of  that  person  by  mis- 
take, and  the  substitution  being  necessary  for  the  determination  of 
the  real  matter  in  dispute. 

Motion  by  the  solicitor  for  the  plaintiff  of  record  to 
substitute  as  plaintiff  the  executor  of  the  deceased  plain- 
tiff. 

VOL.  XIX.  W.L.B.  NO.  8—35 
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G.  Love,  for  the  applicant. 

Oscar  Orr,  for  the  defendants,  objected  that  the  plain- 
tiff, as  proved  in  the  course  of  the  application,  was  actually 
dead  at  the  date  of  issuing  the  writ,  and  that  the  defend- 
ants knew  this,  and  that  there  was,  under  the  circumstances, 
no  one  empowered  to  receive  the  money  owing  by  them, 
and  that  there  never  was  any  action  in  Court  to  bring  the 
matter  within  Order  XVI.  of  the  Rules  of  the  Supreme 
Court  of  British  Columbia;  and,  consequently,  there  was  no 
action  to  revive:  Watson  v.  Ham,  1  Ch.  Ch.  R.  295,  and 
cases  there  collected. 

Love,  in  answer  to  the  objection,  contended  that  there 
had  been  a  bona  fide  mistake  on  the  part  of  the  plaintiff's 
solicitor  in  issuing  the  writ. 

Morrison,  J.: — This  is  an  application  to  substitute  the 
executor  of  the  late  Rakha  Ram  as  plaintiff  herein.  In 
March  of  this  year,  Rakha  Ram  was  reported  to  have  died 
abroad,  whilst  a  claim  of  his  was  being  made  against  the 
defendants  by  his  attorney  in  fact.  During  the  period  of 
uncertainty  as  to  his  death,  and  failing  a  settlement^  the 
writ  herein  was  issued.  Subsequently,  definite  evidence  of 
his  death  came  to  hand;  and,  upon  probate  issuing,  the 
present  application  was  made.  It  is  contended  on  behalf 
of  the  defendants  that  the  plaintiff  Ram  having,  in  fact, 
died  before  the  writ  was  issued^  there  is  no  suit  properly 
in  Court,  and  that  this  application  cannot  be  entertained. 

The  Rules  applicable  are  Rules  2  and  11  of  Order  XVI. 
To  be  within  these  Rules,  it  must  be  shewn  (1)  that  the 
action  was  commenced  in  the  name  of  the  original  plain- 
tiff by  mistake;  (2)  that  the  substitution  is  necessary  for 
the  determination  of  the  real  matter  in  dispute:  Yearly 
Practice,  1912',  p.  145,  where  the  cases  are  assembled. 

I  think  that  there  was  a  bona  fide  mistake  on  the  part  of 
the  plaintiff's  solicitor,  and  that  the  substitution  of  the  execu- 
tor is  necessary  for  the  determination  of  the  matters  involved 
in  the  action.  The  application  is  grant^ed  in  terms  of  the 
summons. 
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BSITISH  COLUKBIA. 

Clbmbnt,  J.  November  20th.  1911. 

TRIAL. 

WADDELL  V.  EICHARDSON. 

Trespass  —  Inclosure  of  Part  of  Road  —  Possession  —  In- 
vasion  of  —  Taking  down  Fences  —  Abatement  of  Nuis- 
ance —  Injunction  —   Damages. 

The  plaintifiTs  fences  inclosed  part  of  the  highway  abutting  on 
bis  land.  The  defendant  tore  down  the  fences,  although  his  right 
of  passage  along  the  highway  was  not  really  interfered  with: — 

Held,  that  the  plaintiff  was  in  possession^  and  could  maintain 
trespass;  and  the  defendant,  as  a  private  individual,  had  no  right 
to  abate  the  nuisance  caused  by  the  obstruction  of  the  highway. 

Injunction   and   damages  awarded. 

Action  for  trespass,  brought  against  the  defendant  for 
tearing  down  certain  fences  of  the  plaintiff.  It  appeared 
that  at  the  time  the  plaintiff  purchased  the  farm  where 
the  trespass  was  committed,  and  for  several  years  previously, 
the  fences  had  been  standing  on  the  registered  highway, 
and  inclosin?  a  part  Of  the  same,  and  that  the  road-bed 
proper  was  about  16  feet  wide,  and  had  a  deep  ditch  on 
either  side.  The  municipal  council  had  considered  the 
matter  of  removing  the  fences  back  to  the  boundary'  lines, 
but  had  done  nothing.  Although  the  defendant  knew  this, 
he  drove  over  the  road;  and,  as  alleged  by  him,  on  account 
of  the  bad  condition  of  the  road,  he  was  forced  to  drive 
on  that  portion  of  the  road  inclosed  by  the  plaintiff's  fences ; 
and,  in  order -to  do  so,  tore  down  not  only  the  fences  which 
abutted  and  were  situated  on  the  registered  highway,  but 
which  were  situated  on  the  plaintiff's  own  property. 

The  evidence  at  the  trial  shewed  that  the  land  lying 
on  either  side  of  the  travelled  road-bed,  and  being  that 
portion  of  the  road  which  was  inclosed  by  the  plaintiff's 
fences,  was  in  a  much  worse  condition  than  the  road-bed 
itself:  and  this  was  alleged  to  shew  malice  on  the  part  of 
the  defendant;  besides  which,  it  was  contended  that  the 
plaintiff,  having  the  road  inclosed  by  his  fences,  was  in  pos- 
session, and  the  defendant  had  no  right  to  take  the  law 
into  his  own  hands. 

G.  E.  McCrossan,  for  the  plaintiff. 

Sir  C.  H.  Tupper,  K.C.,  for  the  defendant. 
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Clement.  J.: — I  have  never  tried  a  citarer  ease  than 
this.  Here  is  the  ease  of  a  man  clearly  in  possession  of 
certain  fields,  those  fields  surrounded  by  certain  fences — 
whether  tliey  liad  gates  and  those  gates  were  from  time 
to  time  in  disrepair  and  not  used,  is  perfectly  immaterial. 
It  now  transpires  that,  as  a  matter  of  fact,  his  boundaries 
are  wrong,  and  that  the  fence  along  this  road  is  not  on 
his  land.  Xone  the  less,  he  is  in  possession  of  it  and  in 
possession  of  the  field  and  that  part  of  the  road  that  lies 
to  the  east  of  the  fence;  and,  if  there  is  any  principle  of 
law  that  is  well  founded,  I  think  it  is  this:  if  there  is  an 
obstruction,  a  nuisance  of  that  sort  on  a  public  highway, 
no  private  person  has  the  right  of  abatement.  There  are 
certain  proceedings  that  may  be  taken  to  force  Waddell 
to  put  his  fence  on  the  right  line;  but  the  law  certainly 
does  not  give  the  right  to  a  private  individual  to  remove 
the  obstruction,  unless  his  right  of  passage  is  really  inter- 
fered with,  which  is  not  the  case  here. 

To  my  mind,  the  actions  of  the  defendant  are  absolutely 
reprehensible.  He  has  undertaken  to  be  himself  the  ad- 
ministrator of  the  law  in  that  section  of  the  country. 

It  is  not  a  case  where  the  plaintiff  has  suffered  very 
much  damage  from  the  destruction  of  the  fences  and  loss 
of  time.  I  think  justice  will  be  done  if  I  give  judgment 
for  the  plaintiff  for  $100,  with  full  costs  of  his  action;  and 
there  will  be  perpetual  injunction  of  the  defendant  from 
interfering  with  those  fences.  That  injunction  is  entirely 
without  prejudice  to  any  proceedings  Richardson  or  any 
other  person  may  take  legally,  in  course  of  law,  to  have 
those  fences  put  in  proper  position. 
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BRITISH  COLVHBIA. 

SwANsoN,  Co.C.J.  Dbcbmber  4th,  1911. 

COUNTY   COURT   OP   TALE. 

WOESNOP  V.  WOOD. 

Ejectment  —  Paper  Title  in  Plaintiff  —  Oniis  on  Defendants 
— Parol  Oift  —  Evidence  —  Admissibility  —  Failure  of 
Proof  —  Adverse  Possession  —  Statute  of  Limitations — 
Land  Registry  Act,  sec.  74. 

In  an  action  of  ejectment,  where  the  plaintiff's  paper  title  is 
undisputed,  the  onus  is  on  the  defendants. 

In  such  an  action,  brouj?ht  by  the  executrix  of  the  grantee  from 
the  Crown,  to  recover  a  strip  of  land,  one  of  the  defences  was,  that 
the  testator  made  a  parol  gift  of  the  strip  to  the  defendants,  shortly 
after  they  had  purchased  adjoining  lands  from  him,  and  that  the 
defendants  at  once  entered  into  possession  of  the  strip  and  made 
improvements   thereon : — 

Held,  that  the  testimony  of  one  of  the  defendants  that  the  plain- 
tiff's testator  had  given  him  the  strip,  saying,  "  If  it  is  of  any  use 
to  you,  you  can  take  it/'  was  admissible,  and  did  not,  as  a  matter 
of  law,  require  corroboration. 

Semhlc,  that  the  testimony  of  the  plaintiff  that  the  testator  had 
said  to  her  that  the  defendants  were  encroaching  on  his  property, 
and  he  would  bring  them  to  time  for  it,  was  inadmissible. 

And  held,  upon  the  evidence,  that  the  onus  of  proving  the  gift 
bad  not  been  satisfied  by  the  defendants. 

But  held,  upon  the  evidence,  .that  the  defendants  had  shewn 
adverse  and  exclusive  possession  for  more  than  20  years  before  the 
commencement  of  this  action,  of  a  part  of  the  strip,  and  had  made 
out  their  defence  of  the  Statute  of  Limitations  as  to  that  part. 

Held,  also,  that  sec.  74  of  the  Land  Registry  Act  did  not  apply, 
as  its  operation  is  confined  to  instruments  executed  or  taking  effect 
after  the  30th  June,  1906.  and  the  plaintiff  claimed  under  a  Crown 
grant  of  the  5th  February,  1878.  operative  from  its  date. 

Review  of  the  authorities. 

Action  of  ejectment. 

F.  J.  Fulton,  K.C.,  for  the  plaintiff. 

F.  T.  Cornwall,  for  the  defendants. 

SwAKSON,  Co.C.J.: — ^This  is  an  action  to  recover  posses- 
sion of  a  certain  strip  of  land  in  the  city  of  Kamloops, 
lying  to  the  south  of  lots  5,  6,  and  the  east  21  ft.  3  in.  of 
lot  7,  in  block  B,  according  to  a  plan  of  subdivision  of  part 
of  district  lot  231,  group  1,  Kamloops  division,  Yale  dis- 
trict, numbered  as  plan  221,  and  extending  southwards  to- 
wards the  Nicola  road.     The  evidence  shews  that  lots  5, 
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6,  and  the  east  21  ft.  and  3  in.  of  lot  7,  were  purchased  by 
the  defendanta  on  the  12'th  January,  1890,  from  James 
Mcintosh,  now  deceased,  the  plaintiff's  testator,  as  shewn 
by  a  memorandum  in  the  handwriting  of  the  said  James 
Mcintosh,  produced  by  the  defendants.  The  plaintiff, 
Mrs.  H.  H.  Worsnop,  was  formerly  tte  wife  of  James 
Mcintosh,  who  died  on  the  23rd  June,  1901,  leaving  the 
plaintiff  the  executrix  of  his  last  will  and  testament. 

It  was  agreed  at  the  opening  of  the  trial  by  counsel 
for  the  parties  that  the  paper  title  to  the  disputed  strip 
of  land  was  in  the  plaintiff,  the  same  being  held  under  an 
imregistered  Crown  grant  issued  to  James  Mcintosh  as 
to  the  said  district  lot  231.  There  being  no  dispute  raised 
as  to  the  plaintiff's  paper  title,  the  plaintiff's  counsel  con- 
tended that  the  onus  of  proof  was,  therefore,  shifted  upon 
the  defendants — a  position  which  the  defendants'  counsel 
accepted — and,  accordingly,  evidence  was  first  called  on 
behalf  of  the  defendants. 

Apart  from  the  operation  of  sec.  74  of  our  Land  Begis- 
try  Act,  1906,  with  which  I  will  deal  later,  I  think  this  is 
the  correct  practice.  On  this  point  see  the  remarks  of  Mr. 
Justice  Garrow  in  the  opening  words  of  his  judgment  iii 
Dominion  Improvement  and  Development  Co.  v.  Lally, 
24  0.  L.  R.  118:  "The  plaintiffs'  paper  title  to  the  land 

in  question  is  not  disputed The  onus  was  of 

course  wholly  upon  the  defendant  to  prove  by  statutory 
evidence  such  an  occupation  by  him,  to  the  exclusion  of 
the  plaintiffs  and  their  predecessors,  as  would  confer  a 
title  under  the  statute  (limitations)." 

The  action  at  bar  was  brought  on  the  7th  August,  1911. 
The  defence  raised  is,  that  the  defendants  have  a  statu- 
tory title  by  virtue  of  20  years'  adverse  possession,  under 
sec.  16  of  the  Statute  of  Limitations,  R.  S.  B.  C.  1897 
ch.  123  (Imp.  stat.  3  &  4  Wm.  IV.  ch.  27,  sec.  2).  A  second 
defence  is,  that  the  plaintiff's  predecessor  in  title,  James 
Mcintosh,  made  a  parol  gift  of  the  disputed  strip  of  land 
to  the  defendants  some  time  in  the  summer  of  1890,  shortly 
after  the  purchase  of  the  above  described  lots  from  him — 
the  defendants  at  once  entering  into  possession  of  the 
land  and  making  improvements  thereon.  The  disputed 
strip  of  land  was,  in  1890,  of  practically  no  value,  being 
then  in  a  state  of  nature,  lying  on  a  side  hill  mostly  in  a 
gulch.     The  Nicola  waggon  road  crossed  this  gulch  by  a 
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bridge.  The  disputed  strip  of  land  embraces  an  area  of 
what  is  commonly  known  as  a  city  lot.  The  defendants 
subsequently  had  this  gulch  j511ed  up  and  made  into  a  fine 
garden.  In  1890,  lot  5  was  bought  for  $125,  lot  6  for  $60, 
and  the  east  21  ft.  3  in.  of  lot  7  for  $25.  During  the  last 
few  years,  property  in  Kamloops  has  become  largely  en- 
hanced in  value,  the  disputed  strip  of  land,  in  its  present 
state  of  cultivation,  being  now  of  considerable  value.  The 
defendant  W.  F.  Wood,  who  is  the  Sheriff  of  this  district, 
in  his  evidence  states  that  he  bought  lots  5,  6,  and  part  of 
7  aforesaid  on  the  11th  or  12th  January,  1890,  from  the 
late  James  Mcintosh,  no  agreement  in  writing  being  exe- 
cuted at  the  time,  and  no  conveyance  being  executed,  until 
the  15th  March,  1900,  when  James  Mcintosh  conveyed 
lots  5,  6,  and  part  of  7  to  the  defendant  Susan  A.  Wood,  the 
wife  of  the  defendant  W.  F.  Wood. 

There  was,  however,  part  performance  of  the  contract 
of  sale,  to  take  the  case  out  of  the  Statute  of  Frauds,  the 
defendants  at  once  entering  into  possession  of  the  premises 
in  1890.  The  defendant  W.  F.  Wood  states  that  he  hauled 
lumber  on  to  the  lots  in  the  end  of  June  or  beginning  of 
July,  1890,  and  commenced  the  erection  of  a  residence  on 
a  part  of  the  lots  purchased  on  the  2l8t  August,  1890. 
He  finished  the  residence  and  moved  on  the  30th  December, 
1890,  and  has  continued  without  interruption  to  reside 
there  with  his  wife  and  family  ever  since.  The  residence 
is  a  substantial  one,  of  considerable  value.  It  is  not  upon 
the  disputed  strip  of  land,  which  immediately  abuts  on  to 
the  lots  to  the  south.  Nothing  was  done  in  the  way  of 
preparing  the  soil  for  cultivation  until  the  following  spring 
of  1891.  The  defendant  W.  F.  Wood  then  says  that  to- 
wards the  1st  April,  1891,  he  started  to  level,  off  the 
ground,  and  make  a  garden  of  the  place.  This  included 
the  disputed  strip  of  land.  He  says  he  had  first  to  pick 
all  the  boulders  off  this  piece  of  land  in  dispute.  He  saj's 
he  went  on  working  with  the  property,  and  on  the  7th 
August,  1891,  he  ordered  fruit  trees  to  be  planted  in  this 
ground,  and  that  he  put  in  the  fruit  trees  on  this  land  in 
the  fall  of  1891.  In  October,  1891,  he  fenced  the  lands 
before  he  put  in  the  trees;  James  Mcintosh's  bill  for  the 
lumber  for  the  fences  was  dated  the  18th  September,  1891. 
The  defendant  W.  F.  Wood  stated  that  he  thought  that 
lumber  was  delivered  on  the  lands  for  fencing  on  the  12th 
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September,  1891.  Since  1891,  the  land  in  question  has 
been  continuously  occupied  by  the  defendants  as  a  garden 
and  orchard,  being  now  in  a  fine  state  of  cultivation.  The 
defendant  W.  F.  Wood  says  that  he  has  paid  taxes  on 
these  lands  ever  since  1891.  In  reply  to  a  question  by  the 
plaintiff's  counsel,  the  defendant  W.  F.  Wood  stated  that 
he  received  no  assessment  notice  specifically  designating 
the  lands  in  dispute,  as  they  do  not  appear  to  bear  any 
lot  number,  but  he  added  that  he  took  it  for  granted  that 
the  assessor,  in  appraising  the  valuation  to  be  placed  on 
his  property  for  assessment  purposes,  would  include  all 
the  land  as  they  stood  inclosed,  about  and  in  connection 
with  his  residence.  I  think  this  a  reasonable  working  pre- 
sumption, as  the  lands  in  dispute  are  a  material  part  of 
the  lands  appurtenant  to  the  defendants'  dwelling. 

The  defendant  W.  F.  Wood  says  he  has  also  paid  water 
rates  for  garden  purposes,  ever  since  1891,  for  all  these 
lands,  including  the  disputed  strip. 

He  says  he  was  never  requested  to  give  up  possession 
of  the  lands  until  the  16th  December,  1910,  when  he  re- 
ceived a  letter  to  that  eflfect  from  the  plaintiff's  solicitor. 
He  says  he  has  spent  approximately  $1,000  in  making  the 
lands  in  question  into  a  garden.  He  put  in  a  drain  at  the 
back  of  his  property,  across  the  disputed  land,  beginning 
12'  ft.  from  the  Nicola  road,  to  catch  the  overflow  from 
the  old  city  reservoir  lying  to  the  south-east,  which  over- 
flow used  to  come  down  this  gulch.  He  used  some  1,500 
or  2,000  feet  of  lumber  for  this  purpose.  He  says  that  the 
fence  he  first  built  in  1891  was  near  the  Nicola  road.  In 
1896,  the  spring  freshet  choked  up  the  drain,  and  knocked 
out  some  of  the  posts.  He  repaired  portions  of  the  fence 
destroyed,  moving  the  centre  of  the  fence  back  south 
about  3  feet  from  its  former  positiion,  the  ends  of  the 
fence  being  in  the  same  position  as  before.  He  says  that 
his  old  fence  ran  straight  from  his  south-west  to  his  south- 
east corner  posts;  that  the  side  lines  of  the  old  fence 
are  in  exactly  the  same  position  to-day  that  they  were  in 
1891,  the  same  boards  and  posts  being  there  without 
change.  It  was  because  of  this  obstruction  by  the  freshet 
that  the  fence  was  so  moved  in  1896.  He  says  that  it  is 
only  out  about  3  feet  further  south  in  the  centre,  and  that 
it  tapers  off  to  points  at  either  end.  He  says  that  the 
boulders   which   he    picked    off   the    disputed   land    were 
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placed  by  him  into  a  wall  at  the  front  of  his  residence 
and  in  a  wall  at  the  back  of  his  lawn. 

The  defendant  also  says  that  during  the  summer  of 
1890,  whilst  he  was  building  the  house,  he  said  to  James 
Mcintosh:  "You  had  better  throw  in  the  balance  of  tho 
land  up  to  the  Nicola  waggon  road;"  to  which,  he  says, 
Mr.  Mcintosh  replied :  "  You  can  take  it.  It  is  of  no  use 
to  me."  Or,  he  says,  it  may  be  the  answer  was:  "If  it 
is  of  any  use  to  you,  you  can  take  it;"  and  that  he  (de- 
fendant) accordingly  took  possession  of  the  lands,  using 
the  same  from  the  first  to  pile  lumber  thereon  for  the 
erection  of  his  residence  in  the  summer  of  1890. 

The  defendant  Mrs.  Wood  states  that  on  the  21st  Aug- 
ust, 1890,  her  husband  commenced  the  erection  of  their 
residence  on  the  above  lots,  and  that  during  the  time  the 
house  was  building  in  1890  her  husband  had  a  Chinaman 
working  removing  stones  from  the  disputed  strip  of  land, 
and  getting  it  ready  for  trees.  She  says  they  moved  into 
the  house  in  December,  1890;  that  the  old  fence,  which 
she  thinks  was  erected  in  the  spring  of  1891,  was  in  about 
the  same  position  as  the  present  fence,  erected  in  1896. 
She  states  that  she  remembers  the  fruit  trees  being 
planted  in  the  disputed  strip  of  land,  in  the  spring  of  1891, 
before  the  leafage  was  out  on  the  trees. 

The  defendants  called  three  disinterested  witnesses, 
J.  R.  Mitchell,  E.  Guerin,  and  D.  Power,  whose  testimony 
was  to  the  effect  that  the  defendants'  residence  was  erected 
on  the  above  lots  in  1890. 

The  plaintiff  also  called  three  disinterested  witnesses, 
and  gave  evidence  herself.  William  Simmons  stated  that 
he  built  the  defendants'  house  on  the  lands  in  question,  he 
thought,  in  1889  or  1890;  he  could  not  be  sure,  as  he  could 
not  find  his  books  to  verify  the  same;  work  beginning 
pretty  well  on  in  the  season  and  being  finished  late  that 
fall;  that,  at  the  time  they  worked  on  the  house,  he  thinks 
there  was  no  fence  up  to  the  rear  of  the  property.  He 
thinks  that  the  defendant  W.  F.  Wood  did  some  fencing 
the  following  year;  that  it  did  not  go  up  to  the  Nicola 
road,  but  it  is  so  long  ago  he  would  not  be  positive.  He 
says  that  the  old  fence  might  have  been  30  or  40  feet  from 
the  Nicola  road;  the  road  is  not  straight  there;  he  paid  no 
attention  to  these  matters,  he  said,  and  only  spoke  to  the 
best   of  his  recollection.      He    says    that  the   defendant 
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erected  the  fence  in  1891.  W.  T.  Slavin,  postmaster,  testi- 
fied that  he  bought  some  property  from  Mr.  Mcintosh  on 
the  west  side  of  the  defendants'  property,  part  of  lot  7 
and  lot  8,  in  1895  or  1896,  and  erected  his  house  there 
and  moved  into  it  in  November  or  December,  1897.  He 
said  he  had  no  r.ecollection.  of  a  fence  at  the  back  of  the 
defendants'  place  at  the  time  he,  witness,  bought  his  pro- 
perty. He  said  he  would  not  go  so  far  as  to  say  there 
was  no  fence  at  the  rear  of  the  defendants'  place  at  that 
time;  all  that  he  could  say  was  that  he  had  no  recollection 
of  any  there.  Mrs.  Slavin  stated  that  their  house  was  com- 
pleted in  1897.  She  does  not  recollect  any  back  fence 
then.  She  says  there  was  a  part  of  a  rail  fence,  possibly 
25  or  30  feet  from  the  Nicola  road.  She  thinks  this  fence 
was  there  when  they  moved  into  their  house.  She  has  no 
recollection  of  any  fruit  trees  planted  in  the  disputed  strip 
of  land  when  they  moved  into  their  house. 

The  plaintiff,  Mrs.  Worsnop,  states  that  she  thinks  the 
defendants  built  their  house  in  1891  or  1892;  that  the  old 
fence  at  the  rear  of  the  defendants'  place  was  30  ft.  from 
the  Nicola  road;  that  the  fence  was-changed  in  1896.  She 
says  there  was  some  30  feet  distance  between  the  location 
of  the  old  and  the  present  fence;  that  the  freshet  of  1896 
took  away  the  old  fence;  that  the  disputed  land  was  not 
fenced  in  1891;  that  there  was  a  very  low  fence  in  1891. 
The  plaintiff  stated  that  it  was  about  the  time  the  new 
fence  was  erected  that,  in  company  with  her  late  husband, 
Mr.  Mcintosh,  she  observed  the  new  fence,  and  that  her 
husband  remarked  that  the  defendants  were  encroaching 
on  his  property,  and  he  wc^ld  bring  them  to  time.  Mr. 
Mcintosh  was  then,  she  says,  in  poor  health,  and  was  so 
for  5  or  6  years  before  his  death  in  1901.  The  plaintiff 
and  her  late  husband  lived  for  some  years  across  the  street 
from  the  defendants.  During  the  past  10  years  the  plain- 
tiff says  she  has  not  lived  very  much  in  Kamloops. 

The  plaintiff's  counsel  objected  to  the  admission  of 
evidence  of  the  defendant  W.  P.  Wood  as  to  the  statement 
alleged  to  have  been  made  by  the  late  James  Mcintosh  as 
to  the  gift  or  grant  of  the  disputed  land;  and  argued  that, 
even  if  the  same  were  admitted,  such  a  gift  of  lands  would 
be  inoperative,  there  being  no  consideration  therefor.  I 
can  see  no  reason  for  rejecting  such  evidence.  It  is  a 
statement  or  declaration  alleged  to  have  been  made  by  the 
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plaintiff's  predecessor  in  title,  and  as  such  is  admissible. 
See  Phipson  on  Evidence,  5th  ed.  (1911),  pp.  224,  225: 
"Statements  by  persons  in  possession  of  property  qualify^ 
ing  or  affecting  their  title  thereto  are  receivable  against 
a  party  claimng  through  them  by  title  subsequent  to  the 
admission.  Declarations  by  predecessors  in  title  are  not, 
of  course,  evidence  for  the  successors.  The  grounds  upon 
which  admissions  are  evidence  against  those  in  privity  with 
the  party  making  them  is  that  they  are  identified  in  inter- 
est. .  .  .  Declarations  oral  or  written  made  by  deceased- 
persons  against  their  own  pecuniary  or  proprietary  inter- 
ests are  admissible  in  proof  of  the  facts."  See  also  pp- 
262-3.  The  principle  of  the  rule  is,  that  what  a  man  states 
against  his  interest  is  probably  true.  "  Admissions  bind 
parties  and  privies,  but  not  strangers:'^  Odgers  on  Evi- 
dence (1911),  p.  442.  In  this  case  the  plaintiff  and  her 
testator  are  privies  by  law.  See  also  Halsbury,  Laws  of 
England,  vol.  13,  articles  638  and  640;  Melbourne  Banking 
Corporation  v.  Brougham,  7  App.  Cas.  307. 

It  is  objected  also  that,  this  being  virtually  a  claim  to 
property  of  a  deceased  person,  such  evidence  should  be 
corroborated.  The  strictness  of  the  old  rule  under  Pinch 
V.  Finch,  23  Ch.  D.  267,  is  now  much  relaxed:  see  Rawlin- 
son  V.  Scholes,  79  L.  T.  350,  following  In  re  Hodgson, 
Beckett  v.  Hamsdale,  31  Ch.  D.  177,  183.  Phipson  says, 
at  p.  481:  "It  is  also  a  rule  of  practice,  as  distinguished 
from  one  of  law,  that  Courts  will  not  act  upon  the  un- 
corroborated testimony  of  a  claimant  to  the  property  of  a 
deceased  person,  unless  convinced  that  such  testimony  is 
true.'*  See  Halsbury,  vol.  13,  p.  818.  Odgers,  p.  52*2, 
says :  "  Indeed,  in  some  cases  the  Judges  have  stated  that 
there  is  a  rule  of  law  that  such  claims  must  be  corrobor- 
ated (Pinch  V.  Pinch);  but  it  is  clear  that  the  rule  is  only 
one  of  prudence.  The  evidence  must,  of  course,  be  ex- 
amined with  care  and  even  with  suspicion;  but,  if  the 
Court  is  convinced  by  it  that  the  claim  is  good,  full  effect 
must  be  given  to*  it.  The  Judge,  in  directing  the  jury, 
should  warn  them  not  to  accept  such  evidence  unless  they 
are  convinced;  but  if,  after  a  proper  direction,  the  jury 
do  act  upon  it,  their  verdict  will  not  be  disturbed  on  this 
ground."  As  against  this  testimony  of  the  defendant  on 
this  point  is  the  testimony  of  the  plaintiff  that  her  late 
husband,  some  time  in  1896,  stated  to  her  that  the  de- 
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fendants  were  encroaching  on  his  property,  and  he  would 
bring  them  to  time  for  it.  Strictly  speaking,  this  latter 
conversation  or  declaration  would  not  be  legally  admis- 
sible, following  the  rule  above  stated  that  the  evidence 
of  a  deceased  person  to  be  admissible  must  be  made  against 
his  pecuniary  or  proprietary  interests  and  not  in  favour 
of  the  same.  However,  no  objection  was  raised  to  the  ad- 
mission of  the  same  by  the  defendants'  counsel,  and  the 
evidence  went  on  record.  As  to  the  efficacy  of  a  gift  of 
-land  by  a  father  to  his  son,  when  accompanied  by  actual 
delivery,  and  followed  by  20  years'  continuous  and  ex- 
clusive possession,  conferring  a  title  on  the  son  by  the 
Statute  of  Limitations,  see  Kaulbach  v.  Cook,  39  N.  S.  R. 
500. 

The  learned  counsel  for  the  plaintiflF  also  commented 
on  the  fact  that  on  the  15th  March,  1900,  when  James 
Mcintosh  formally  executed  a  deed  of  conveyance  to  Mrs. 
Wood  of  lots  5,  6,  and  part  of  7,  no  mention  whatever  was 
made  about  the  lands  now  in  dispute.  I  must  not  over- 
look the  caution  given  in  Taylor  on  Evidence,  9th  ed. 
(1897),  p.  67:  *' Experience  teaches  the  danger  of  relying 
implicitly  on  the  evidence  of  even  the  most  conscientious 
witnesses  respecting  dates,  times,  distances,  foot-prints, 
handwriting,  admissions,  loose  conversations,  and  questions 
of  identity."  I  am  quite  satisfied  as  to  Mr.  Wood's  good 
faith  in  giving  his  recollection  of  this  conversation  of  over 
21  years  ago,  his  whole  evidence  being  given  very  fairly. 
'But,  after  all,  it  was  only  a  casual  conversation,  to  which 
a  wrong  construction  might  be  innocently  attached;  and, 
as  pointed  out  by  the  plaintiff's  counsel,  its  effect  might  be 
to  confer  on  the  defendant  no  more  than  a  mere  license 
to  use  the  lands,  which  license  could  hardly  be  considered 
to  be  an  irrevocable  one.  I  think  the  caution  given  by 
Taylor  should  be  carefully  observed.  Such  a  position 
should  be  most  unequivocally  established,  especially  where, 
as  in  this  case,  there  is  no  corroboration  whatever.  I  was 
incliTied  at  first  to  give  effect  to  this  position;  but,  as  the 
burden  of  proof  is  cast  very  strictly  upon  the  defendants 
to  make  good  such  a  position,  and  keeping  in  view  the 
grave  cautions  which  the  above  learned  text-writers  state 
should  be  observed  in  weighing  this  class  of  testimony, 
I  must  hold  that  the  burden  of  proof  on  this  point  has 
not  been  discharged  by  the  defendants. 
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As  to  the  defence  of  the  Statute  of  Limitations,  I  am 
satisfied  from  the  evidence  that  the  defendants  have  made 
good  their  claim  to  20  years'  adverse  and  exclusive  posses- 
sion, prior  to  action,  of  all  that  portion  of  the  disputed 
strip  of  land  which  lay  within  the  inclosure  of  the  first 
rear  fence  of  1891.  In  1890,  the  defendants  erected  the 
dwelling,  and  have  ever  since  resided  on  the  lands  above- 
named.  There  may  be  some  question  as  to  whether  their 
possession  of  lots  5,  6,  and  part  of  7,  in  1890,  carried  with 
i'  Ine  constructive  poe^ession  at  that  date  of  the  disputed 
strip  to  the  rear.  I  find  as  a  fact  that  at  least  from  the 
month  of  April,  1891,  the  defendants  have  been  in  actual, 
adverse,  and  exclusive  possession  of  the  said  portion  of  the 
disputed  strip  of  land,  beginning  at  a  time  prior  to  the 
actual  erection  of  the  fence  in  1891.  T  accept  the  testi- 
mony of  the  defendant  W.  F.  Wood  on  this  point,  that 
towards  the  1st  April,  1891,  he  commenced  to  level  off 
this  property  and  make  a  garden  of  it,  and  that  he  did  so 
not  recognising  any  claim  or  right  of  the  plaintiff's  testa- 
tor but  *animo  domini.*  I  find  that,  since  that  date,  the 
defendants  have  been  continuously  in  open,  notorious,  exclu- 
sive, and  adverse  possession  of  that  portion  of  the  dis- 
puted land  which  lies  within  the  boundary  set  by  the  old 
fence,  which  was  subsequently  erected  in  1891,  and  which 
ran  in  a  straight  line  from  the  south-west  to  the  south- 
east corner  posts  of  the  disputed  strip  of  land.  The 
present  fence,  I  find,  was  shifted  in  1896,  in  consequence 
of  the  spring  freshet,  a  distance  of  about  three  feet  south- 
wards towards  the  Nicola  road,  in  the  centre  of  the  fence, 
and  that  it  tapered  off  to  connect  with  the  south-west  and 
south-east  corner  posts,  now  standing  in  the  same  position 
as  then. 

I  do  not  accept  the  proposition  stated  by  the  plaintiff's 
counsel  that  the  only  work  done  by  the  defendants  in  the 
spring  of  1891,  on  the  disputed  strip  of  land,  was  to 
remove  boulders  therefrom  for  the  simple  purpose  of  im- 
proving the  defendants'  property  in  the  front,  by  making 
a  retaining  wall  at  the  front  portions  of  said  property. 
Mr.  Fulton's  argument  is  along  the  line  of  what  I  find 
the  decision  of  the  Court  of  Appeal  in  England  to  be  in 
Philpot  V.  Bath,  21  Times  L.  R.  634.  But  there  the  facts 
were  very  different.  The  defendant  in  that  case,  an  owner 
of  sea-side  property,  had  placed,  replaced,  and  maintained. 
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on  the  foreshore  in  front  of  it^  boulders  and  piles  for  the 
purpose  of  protecting  his  property.  It  was  held  that  such 
act?,  though  lasting  over  30  years^  were  not  sufficient  to 
enable  him  to  defeat  the  title  of  the  plaintiff  to  the  fore- 
shore, which  had  been  granted  to  him  many  years  ago  by 
the  Crown.  The  piles  and  boulders  were  placed  there  by 
the  defendant  only  as  ancillary  to  the  use  of  his  own  pro- 
perty in  order  to  protect  it ;  and,  although  he  had  acquired 
an  easement,  he  had  done  nothing  effectually  to  dispossess 
the  plaintiff.  In  order  to  defeat  a  title,  by  dispossessijig 
the  former  owner,  acts  must  be  done  which  are  inconsis- 
tent with  the  enjoyment  by  the  former  owner  of  the  soil 
for  the  purposes  for  which  he  intended  to  enjoy  it:  Leigh 
V.  Jack,  5  Ex.  D.  264,  42  L.  T.  463;  Littledale  v.  Liver- 
pool College,  69  L.  J.  Ch.  87.  Lord  Lindley,  M.R.,  in  the 
latter  case,  at  p.  89,  says:  *^The  other  acts  of  ownership 
relied  on  by  the  plaintiffs  are  far  less  important.  The  fact 
that  horses  or  cattle  lawfully  on  the  (disputed)  strip 
grazed  more  or  less  on  it  does  not,  in  my  opinion,  assist 
the  plaintiffs.  It  is  too  insignificant.  So  is  the  leave  to 
put  up  a  telegraph  pole  on  the  edge  of  the  strip  some 
three  or  four  years  ago;  so  is  clipping  the  fences  (hedges) 
on  the  strip  sides.^*  Further  on,  he  says:  "I  have  boked 
at  all  the  decisions  I  can  find  which  throw  any  light  on 
this  subject.  Leigh  v.  Jack  is  the  nearest  and  most  instruc- 
tive. Bains  v.  Buxton  (the  imdjerground  cellar  case) 
presented  no  difficulty  except  on  the  point  of  concealed 
fraud.  The  owner  of  the  cellar  was  there  plainly 
dispossessed  by  the  plaintiff,  who  took  and  kept  possession 
of  the  ceUar,  intending  to  acquire  it  for  himself.  In  Sed- 
don  V.  Smith,  and  Norton  v.  London  and  North  Western 
R.  W.  Co.,  the  acts  of  ownership  were  unequivocal;  there 
was  ploughing  up  and  cultivation  of  a  strip  of  land.'' 

Mr.  Justice  Garrow  in  his  judgment  in  the  above  men- 
tioned case  of  Dominion  Improvement  and  Development 
Co.  V.  Lally,  quotes  the  following  words  of  Sir  William 
Ritchie,  C.J.,  in  Shcrren  v.  Pearson,  14  S.  C.  R.  at  p.  585: 
"To  enable  the  defendant  to  recover,  he  must  «hew  an 
actual  possession,  an  occupation  open  or  visible  and  notori- 
ous. It  must  not  be  equivocal,  occasional,  or  for  a  special 
or  temporary  purpose.*'  See  also  the  cases  quoted  by 
Gwynne,  J.,  at  pp.  606  and  607,  in  the  same  case.  See 
also  the  statement  of  what  Sedgewick,  J.,  calls  "certain 
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fundamental  propositions  ^'  in  such  an  action  as  this,  in 
Bentley  v.  Peppard,  33  S.  C.  R.  at  pp.  445,  446;  also 
Encyc.  Laws  of  England,  vol.  10,  p.  230;  Nixon  v.  Walsh, 
19  0.  W.  R.  422;  Mclnlyre  v.  Thompson,  1  0.  L.  E.  163; 
Huffman  v.  Rush,  7  0.  L.  R.  346  (case  as  to  wild  lands); 
and  see  caution  given  by  Richards,  J.,  in  Callaway  v.  Piatt, 
17  Man.  L.  R.  485,  6  W.  L.  R.  467. 

In  the  case  at  bar,  no  possession  could  be  more  open, 
notorious,  exclusive,  and  continuous  than  that  of  the  de- 
fendants, who,  without  a  break,  have  cultivated  and  en- 
joyed the  portion  of  the  premises  in  dispute  beyond  the 
statutory  period  before  action  brought.  As  to  ''  actual  ad- 
verse possession  "  see  Cowderoy  v.  Kirby,  18  W.  L.  R.  315. 
For  a  number  of  years  the  plaintiff  and  her  former  hus- 
band lived  in  the  immediate  vicinity  of  the  lands  in  ques- 
tion; no  demand  whatever  was  made  upon  the  defendants 
to  give  up  possession  until  the  16th  December,  1910;  and 
no  right  or  title  of  the  plaintiff  or  her  predecessor  in  title 
was  recognised  by  the  defendants. 

On  the  question  as  to  whether  possession  of  part  of 
land  in  dispute  may  be  held  to  be  constructive  possession 
of  the  whole  land,  see  Wood  v.  Leblanc,  34  S.  C.  R.  627; 
Mclsaac  v.  McDonald,  37  S.  C.  R.  157. 

The  question  is  also  raised  as  to  how  far  the  Statute 
of  Limitations  can  be  pleaded  under  our  Land  Registry 
Act,  1906.  I  refer  to  a  recent  decision  of  the  Court  of 
Appeal  of  Manitoba,  Smith  v.  National  Trust  Co.,  17  W. 
L.  R.  354,  holding  that  the  statute  is  no  defence  as  against 
the  registered  holder  of  a  certificate  of  title  issued  under 
sections  almost  identical  with  sec.  81,  sub-sees.  1  and  2, 
of  our  Land  Registry  Act,  dealing  with  the  effect  to  be 
given  to  a  certificate  of  indefeasible  fee  issued  thereunder, 
and  distinguishing  the  decision  of  the  Privy  Council  in 
Belize  Estate  Co.  v.  Quilter,  [1897]  A.  C.  367  (an  appeal 
from  the  Supreme  Court  of  the  Colony  of  Honduras). 
This  latter  case  was  recently  followed  by  Mr.  Justice  Stuart 
in  Harris  v.  Keith,  16  W.  L.  R.  433,  a  case  decided  under 
the  wording  of  the  Alberta  statute,  which  is  similar  to 
the  Honduras  statute.  Under  our  Act,  the  title  can  be 
registered  not  only  as  an  "indefeasible  fee,"  but  as  an 
'^absolute  fee,"  under  sees.  19-24;  but,  in  the  light  of 
subsequent  admissions  as  to  title  made  by  the  counsel  for 
the  parties  herein,  it  becomes  unnecessary  to  make  any 
ruling  on  this  point. 
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It  is  objected,  however,  that,  as  the  plaintiflE's  title  is 
an  unregistered  one,  she  cannot  recover,  in  view  of  see. 
74  of  the  Land  Registry  Act;  which  reads  as  follows:  ^'No 
instrument  executed  after  and  taking  effect  after  the  30th 
day  of  June,  1906,  and  no  instrument  executed  before  the 
1st  day  of  July,  1906,  to  take  effect  after  the  said  30th 
day  of  June,  1905,  purporting  to  transfer,  charge,  deal 
with,  or  affect  land,  or  any  estate  or  interest  therein  (ex- 
cept a  leasehold  interest  in  possession  for  a  term  not 
exceeding  three  years),  shall  pass  any  estate  or  interest, 
either  at  law  or  in  equity,  in  such  land,  until  the  same 
shall  be  registered  in  compliance  with  the  provisions  of 
this  Act;  but  such  instrument  shall  confer  on  the  person 
benefitted  thereby,  and  on  those  claiming  through  or 
under  him,  whether  by  descent,  purchase,  or  otherwise, 
the  right  to  apply  to  have  the  same  registered.''  Our 
Court  of  Appeal  in  Goddard  v.  Slingerland,  18  W.  L.  R. 
324,  has  recently  dealt  with  sec.  74,  which  Mr.  Justice 
Martin,  at  p.  328,  styles  "that  very  unusual  and  positive 
enactment,"  giving  judicial  effect  to  this  section.  A  more 
recent  decision  of  our  Court  of  Appeal  on  this  section  is 
Chapman  v.  F.dwards,  decided  on  the  Ifth  I^ovember,  1911,. 
which  is  reported  ante  2GG. 

In  the  case  of  Goddard  v.  Slingerland,  however,  the 
agreement  in  writing  under  which  the  plaintiff  claimed 
was  dated  the  26th  April,  1910.  In  the  present  case,  the 
plaintiff  claims  under  a  Crown  grant,  bearing  date  the  5th 
February,  1878,  the  grant  being  operative  from  that  date. 
Section  74,  therefore,  does  not  apply  to  the  case  at  bar,  as 
its  operation  is  confined  to  instruments  executed  after  and 
taking  effect  after  the  30th  June,  1905,  and  to  instruments 
executed  before  the  1st  July,  1905,  and  taking  effect  after 
the  30th  June,  1905. 

I,  accordingly,  give  judgment  for  the  plaintiff  for  posses- 
sion of  that  portion  of  the  disputed  strip  of  land  which  may 
be  described  as  lying  outside  the  south  boundary  of  the  old 
fence  of  1891,  erected  by  the  defendants  at  the  rear  of  the 
property  (which  I  find  ran  in  a  straight  line  from  the  south- 
west to  the  south-east  corner  posts  of  the  present  south 
fence  of  the  defendants),  up  to  the  south  boundary  of  the 
present  fence  of  the  defendants.  I  give  judgment  for  the 
defendants  for  possession  of  all  the  remaining  portion  of 
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the  disputed  strip  of  land,  being  the  principal  portion  of 
the  lands  in  dispute. 

As  the  success  of  this  action  is  divided,  the  costs  o^ 
each  party  will  be  off-set,  the  one  against  the  other. 


ALBEETA. 
Harvey,  C.J.  October  '24th,  1911. 

TRIAL. 

GILMORE  V.  CALLIES. 

Execution — Homestead  Exemption — Registration  of  Execu- 
Hom  in  Land  Titles  Office — Decl/iratory  Judgmeni. 

The  plaintiff  *  brought  this  action  for  a  declaration  that  execu- 
tions registered  by  the  defendant  in  the  execution  register  in  a  land 
titles  office,  against  the  lands  of  the  plaintiff,  were  not  a  charge  or 
)ien  on  certain  land  described,  which  the  plaintiff  claimed  as  his 
homestead,  and  for  the  removal  of  the  executions  from  the  register : — 

Held,  that,  if  the  plaintiff  had  established  that  the  land  described 
was  his  "homestead/*  within  the  meaning  of  the  Exemptions  Ordin- 
ance, it  was  so  only  for  the  time  that  it  was  occupied  by  the  debtor 
and  his  family ;  there  might  be  a  change ;  and  any  declaration  would 
apply  only  at  the  particular  moment  when  made.  The  Court  will 
not  pronounce  a  declaratory  judgment,  unless  to  establish  some 
right ;  a  judgment  "  entirely  in  the  air ''  will  not  be  granted.  If 
this  land  was  free  from  execution,  the  registered  executions  did  not 
bind  it;  if  it  should  cease  to  be  free,  the  executions  would  bind  it. 
The  plaintiff  was  not  entitled  to  any  relief. 

The  statement  of  claim  was  as  follows : — 

The  plaintiff  homesteaded  the  north-west  quarter  of  sec- 
tion 16,  township  45,  range  13,  west  of  the  4th  meridan,  and 
received  his  patent  therefor  on  the  3rd  March,  1911. 

The  defendant,  on  or  before  the  2nd  March,  1909,  re- 
covered a  judgment  against  the  plaintiff  in  the  District  Court 
of  the  District  of  Wetaskiwin,  and  issued  a  writ  of  execution 
thereunder  on  the  2nd  March,  1909,  which  execution  was 
registered  in  the  execution  register  in  the  office  of  the  Regis- 
trar of  land  titles  for  the  North  Alberta  Land  Registration 
District,  on  the  3rd  March,  1909,  or  on  the  3rd  March,  1911. 

The  defendant,  also,  on  or  before  the  3rd  September, 
1910,  recovered  a  judgment  against  the  plaintiff  in  the  Dis- 
trict Court  of  the  District  of  Wetaskiwin,  and  issued  a  writ 
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of  execution  thereunder  on  the  3rd  September,  1910,  which 
execution  was  registered  in  the  execution  register  in  the 
oflSce  of  the  Begistrar  of  land  titles  for  the  North  Alberta 
Land  Registration  District  on  the  6th  September,  1910. 

The  lands  of  the  plaintiff  had,  since  the  3rd  March,  1911, 
been  subject  to  the  writs  of  execution  mentioned,  according 
to  the  records  in  the  office  of  the  Registrar  of  land  titles  for 
the  North  Alberta  Land  Registration  District. 

The  plaintiff,  through  his  solicitor,  on  or  about  the  5th 
June,  1911,  and  on  the  7th  June,  1911,  requested  the  defend- 
ant, through  his  solicitors,  to  release  the  executions,  but  the 
defendant  refused  to  do  so,  and  the  plaintiff  alleged  that  he 
had  suffered  and  was  suffering  loss  and  damage  in  conse- 
quence. 

The  plaintiff,  therefore,  claimed:  (1)  a  declaration  that 
the  executions  were  not  a  charge  or  lien  on  the  lands;  (2) 
an  order  against  the  defendant  to  direct  the  Registrar  to 
remove  the  executions  from  the  execution  register,  in  so  far 
as  they  affected  the  land;  or,  in  the  alternative,  an  order 
directing  the  Registrar  to  remove  the  executions  from  the 
execution  register,  in  so  far  as  they  affected  the  said  lands; 
(3)  damages;  (4)  the  costs  of  this  action;  and  (5)  further 
relief. 

Alexander  Knox,  for  the  plaintiff. 
Loggie  and  Manley,  for  the  defendant. 

Harvey,  C.J. : — Assuming  that  the  plaintiff  has  succeeded 
in  establishing  that  this  is  a  homestead,  within  the  meaning 
of  the  Act,  it  is  perfectly  clear  that  " homestead*'  in  that 
connection  does  not  necessarily  mean  160  acres  of  land  ac- 
quired under  the  homestead  provisions  of  the  Dominion 
Lands  Act.  No  doubt,  such  a  homestead  would,  in  a  great 
many  cases,  be  a  homestead  within  the  meaning  of  the  Ex- 
emptions Ordinance,  but  other  homes  might  be  homesteads 
which  did  not  come  within  that,  and  there  might  be  other 
homesteads  within  the  meaning  of  that  Act  which  would 
not  come  within  the  meaning  of  the  term  in  the  Exemptions 
Ordinance.  Two  provisions  of  the  Exemptions  Ordinance 
are,  first,  this  one  about  the  homestead,  and  the  next :  *'  The 
house  and  buildings  occupied  by  the  execution  debtor  and  also 
the  lot  or  lots  on  which  the  same  are  situate,  according  to  the 
registered  plan  of  the  same,  to  the  extent  of  $1,500.*'  Now, 
this  indicates  that  it  is  the  house  occupied  by  the  debtor  and 
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his  family  that  is  intended  to  be  exempted ;  but  a  man  might 
have  a  home  in  the  country,  a  country  homestead,  on  one  day, 
and  he  might  move  into  town  and  live  on  property  in  town 
the  next  day,  and  the  homestead  would  then  cease  to  be  a 
homestead  under  the  Exemptions  Ordinance,  and  the  other 
property  would  acquire  the  rights  of  exemption  which  fomi- 
erly  attached  to  the  homestead.  Consequently,  any  declara^ 
tion  which  might  be  made  with  reference  to  a  homestead 
would  be'  a  declaration  that  could  apply  only  at  the  particular 
moment  when  it  would  be  made — ^the  circumstances  might 
change  the  next  moment. 

Under  our  practice,  a  declaratory  judgment  may  be  asked 
for,  but  the  decided  cases  on  the  point,  which  are  found  in 
the  Annual  Practice,  shew  that  a  declaratory  judgment 
which  the  Court  will  grant  will  be  one  under  which  some 
rights  may  be  established;  that  the  Court  will  not  make  a 
declaratory  judgment  which  is,  as  it  is  put  there,  *' entirely 
in  the  air."  Now,  as  far  as  any  order  against  the  defendant 
is  concerned,  there  is  no  question  whatever  in  my  mind  that 
the  plain tiif,  even  if  he  succeeded,  could  not  have  any  such 
order.  The  defendant  in  this  cape  has  registered  an  execu- 
tion against  the  debtor  in  the  land  titles  office,  under  the 
provisions  prescribed  by  the  Act.  There  is  no  doubt  he  has  a 
right  to  do  that.  He  has  not  done  anything  more  than  his 
right,  as  far  as  the  evidence  goes.  He  has  not  directed  that 
it  be  charged  against  this  land.  The  Registrar  enters  it, 
and  under  the  Act  it  binds  all  lands  of  the  execution  debtor 
subject  to  it.  If  this  land  is  free,  it  does  not  bind  this  land, 
and  the.  creditor  does  not  get  any  advantage  from  it,  so  long 
as  it  does  not  bind  this  land.  If  this  land  ceases  to  be  free 
at  any  time,  then  it  does  bind  it. 

The  declaration,  as  I  have  indicated,  appears  to  me  to 
be  one  which  the  plaintiff  should  not  be  entitled  to.  It  is 
entirely  *^  in  the  air,"  in  the  terms  of  the  cases  cited ;  and  I 
do  not  think  the  plaintiff  is  entitled  to  maintain  any  such 
action  as  this,  even  if  he  could  establish  clearly  and  com- 
pletely that  the  place  is  his  homestead.  The  eases  cited  from 
the  reports  are  entirely  different.  There  the  debtor  ha^  sold 
the  land ;  it  had  passed  from  him  to  another ;  and  the  execu- 
tion was  registered  against  that  land.  As  the  property  had 
passed  out  of  the  debtor's  hands  when  it  was  exempt,  the 
execution  could  not  attach  to  it  at  all;  and  it  was  held  in 
those  cases  that  the  execution  should  be  removed  from  the 
register  as  not  being  a  charge  on  the  land. 
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I  think  that  is  perfectly  correct;  but  the  cases  are  in  no 
way  applicable  to  the  plaintiff  b  ease  here.  It  is  not  necessary 
tp  decide,  in  that  view,  whether  he  has  shewn  that  this  is  his 
homestead,  vithin  the  meaning  of  the  Act;  I  am  bound  to 
say  that  I  would  have  very  grave  doubts  on  the  facts  shewn 
here  that  that  has  been  established ;  but  I  do  not  think  it  is 
necessary  for  me  to  decide  that. 

The  action  will  be  dismissed  with  costs. 


ALBERTA. 
Harvey,  C.J.  Ogtobeb  U^th,  IMl. 

TRIAL. 

MILLER  &  RICHARD  v.  ANGFS. 

Sale  of  Goods  —  Conditional  Sale — Registered  Lien  Agree- 
ment — Distress  by  Landlord  of  Vendee  —  Restrktio-n  to 
Interest  of  Vendee — Action — Injunction — Costs. 

Where  the  plaintiffs  sold  machinery  to  a  publisher,  upon  a  regis- 
tered conditional  sale  agreement,  and  the  machinery  was  upon  the 
publisher's   rented   premises  : — 

Held,  that  the  publisher's  landlord  could  distrain  for  rent  only 
upon  the  publisher's  interest  in  the  machinery  subject  to  the  agree- 
ment :  and  the  plaintiffs  were  entitled  to  the  costs  of  an  action  brought 
to  restrain  the  landlord  from  distraining  and  selling  the  machinery. 

The  plaintiffs  held  a  rep^istered  lien  a£:reement  upon  ma- 
chinery sold  to  the  Central  Albertan  Publishing  Company, 
dated  the  28th  November,  1910,  for  $1,000.  upon  which  a 
cash  payment  of  $75  had  been  made;  and  also  another 
registered  lien  agreement,  dated  the  31st  December,  1910,  for 
$2,434.30,  upon  which  a  cash  payment  of  $850  had  been 
made. 

The  Central  Albertan  Publishing  Company  failed,  and  the 
machinery  was  seized  by  their  landlord,  the  defendant  in  this 
action,  for  rent. 

The  action  was  brought  for  an  injunction  restraining  the 
defendant,  his  agents  and  servants  and  every  of  them,  from 
putting  into  force  and  execution  the  distress  levied  by  the 
defendant  upon,  and  from  Felling,  offering  for  sale,  dealing 
with,  or  disposing  of,  any  of  the  goods  and  chattels  in  the 
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said  several  conditional  sale  agreements  in  the  statement  of 
claim  mentioned,  and  from  interfering  with  the  removal  by 
the  plaintiffs  of  the  said  goods  and  chattels  from  the  said 
building  in  the  statement  of  claim  mentioned. 

By  an  agreement  between  the  solicitors,  the  amount  of 
the  rent  was  paid  into  Court  by  the  plaintiffs,  and  the  ma- 
chinery was  taken  away  by  them  from  the  building,  and  sold 
in  Winnipeg. 

A.  Kiiox,  for  the  plaintiffs.  • 
W.  J.  Loggie,  for  the  defendant. 

Harvey,  C.J.,  pronounced  a  judgment  declaring  that,  at 
the  ti.^e  the  mon^y  was  paid  into  Court,  the  plaintiffs  were 
entitled  to  an  injunction  restraining  the  defendant  from  sell- 
ing anything  but  the  interest  of  the  tenant  in  the  goods 
seized.    The  plaintiffs  to  have  the  costs  of  the  action. 


ALBEETA. 

Beck,  J.  November  27th,  1911. 

SINGLE  COURT. 

THIEN  V.  BANK  OF  BRITISH  NORTH  AMERICA. 

Banks  and  Banking — "  Lien-note  " — Non-negotiable  Instru- 
ment— Assigmnent  to  Bank  as  Security  for  Present  and 
Future  Advances  —  Assignment  of  DeVt  Represented  by 
Note — Chattel  Property  Covered  by  Note  —  Accessory 
Security — Validity  of  Bank's  Claim  to  Property — Ques- 
tion  of  Fact — Trial — Motion  for  Summary  Judgment  — 
Interim  Injunction, 

A  "  lien-note."  that  is,  an  instrument  which,  being  in  the  form 
of  a  promissory  note,  goes  on  to  state  that  it  is  "  given  for "  certain 
goods,  and  that  the  title,  ownership,  and  right  to  the  possession  of 
the  property  for  which  the  note  is  given  shall  remain  in  the  payee, 
with  certain  stated  powers  of  taking  possession,  etc.,  is  not  a  promis- 
sory note  and  is  not  a  negotiable  Instrument. 

&.  sold  to  the  plaintiff  a  team  of  horses,  in  respect  of  which  the 
plaintiff  gave  S.  a  lien-note,  dated  the  20th  June,  1911.  for  $550, 
with  interest,  payable  to  S.'s  order.  On  the  same  day,  S.  borrowed 
from  the  defendant  bank  $250,  on  his  promissoiy  note,  and  at  the 
same  time  assigned  to  the  bank  the  lien-note,  and  signed  an  hypothe- 
cation, which  declared  that  the  lien-note  was  to  be  held  by  the  bank 
as  a  general  and   continuing  collateral  security  for  payment  of  the 


Digiti 


zed  by  Google 


550  ^^^  WESTERN  LAW  REPORTER.  [vOL.  19 

present  or  any  future  liability  to  which  it  might  seem  expedient  to 
the  bank  to  apply  it,  whether  of  the  pledgror  incurred  on  his  own  be- 
half or  on  behalf  of  another.  On  the  13th  July,  1911,  S.  borrowed 
from  the  bank  $150,  on  his  promissory  note,  for  securing  the  pay- 
ment of  which  he  gave  an  order  on  a  third  party.  At  that  time,  the 
bank  held  the  hypothecation  and  the  lien-note.  On  the  27th  July. 
8.  and  J.  borrowed  from  the  bank  $200,  on  a  promissory  note  made 
by  J.  and  indorsed  by  S. ;  and  at  that  time  the  bank  still  held  the 
hypothecation  and  the  lien-note.  After  the  two  promissory  notes  had 
been  paid^  the  horses  were  seized  by  the  bank,  the  J.  note  being 
still  unpaid.  It  was  contended  by  the  plaintiff  that  the  bank  had, 
by  these  dealings,  lent  money  on  the  security  of  goods,  which  was 
vltra  v!rc8: — 

Held,  that  commercial  de^ts  are  not  **goods,  wares,  and  mer- 
chandise,'* within  the  meaning  of  sec.  76  of  the  Bank  Act;  and  so 
the  bank  might  lend  upon  the  security  of  an  assignment  of  the  debt 
represented  by  the  lien-note;  ahd  the  chattel  property  forming  the 
subject-matter  of  the  lien-note  would  primd  facie  follow  the  debt 
represented  by  it.  In  every  case,  not  clearly  a  case  of  security  sub- 
sequently given  for  a  debt  already  contracted,  the  question  of  fact, 
whether  the  advances  was  made  upon  the  security  of  the  debt  or  of 
the  accessory  security,  would  arise. 

Central  Bank  of  Canada  v.  Garland,  20  O.  R.  142,  18  A.  R.  438, 
Quebec  Bank  v.  Bergeron,  11  Q.  L.  R.  308,  and  Rennie  v.  Quebec 
Bank    3  O.  L.  R.  541,  followed. 

Held,  also,  that  this  question  of  fact  and  other  questions  arising 
in  the  action  should  not  be  determined  upon  motion  for  summary 
judgment,  but  sBould  be  tried  in  the  ordinary  way. 

Scmble,  that  the  fact  that  the  bank  took  an  express  assignment 
of  the  property,  as  well  as  of  the  debt,  led  to  the  inference  that  the 
bank  looked  to  the  property  rather  than  the  personal  liability  of  the 
maker  of  the  note. 

Interim  injunction  dissolved,  upon  terms. 

Motion  by  the  plaintiff  for  judgment,  on  notice  of  mo- 
tion served  by  leave  with  the  writ  of  summons;  motion  by 
the  defendants  to  dissolve  an  interim  injunction  enjoining 
the  defendants  from  disposing  of  the  horses,  the  subject- 
matter  of  the  action;  and  motion  by  the  defendants  for 
judgment  on  their  counterclaim. 

E.  B.  Williams,  for  the  plaintiff. 
G.  B.  O'Connor,  for  the  defendants. 

Bfxk,  J.: — The  facts  are  as  follows.  One  Schwalbe 
sold  to  the  plaintiff,  Thien,  a  team  of  horses,  in  respect  of 
which  Thien  gave  Schwalbe  a  lien-note  dated  the  20th 
June,  1911,  for  $550,  with  interest  at  8  per  cent,  per 
annum,  payable  to  Schwalbe's  order.  The  manager  of  the 
defendant  bank  makes  affidavit  to  the  effect  that  on  the 
20th  June,  1911,  Schwalbe  borrowed  from  the  bank  $250, 
on  his  promissory  note,  arid  at  the  same  time  assigned  to 
the  bank  the  lien-note,  and  signed  an  hypothecation,  which 
declared  (inter  alia)  that  the  lien-not  was  to  be  held  by  the 
bank  as  a  general  and  continuing  collateral  security  for 
payment  of  the  present  or  any  future  liability  to  which 
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it  might  seem  expedient  to  the  bank  to  apply  it,  whether 
of  the  pledgor  incurred  on  his  own  behalf  or  on  behalf  of 
another;  that,  subsequently,  on  the  13th  July,  1911, 
Schwalbe  borrowed  from  the  bank  a  further  sum  of  $150, 
on  his  promissory  note,  for  securing  the  payment  of  which 
He  gave  an  order  on  a  third  party;  and  that,  at  that  time, 
the  bank  held  the  hypothecation  and  the  liej-note;  that, 
on  the  27th  July,  Schwalbe  and  one  Jannsen  borrowed  from 
the  bank  $200,  on  a  promissory  note  made  by  Jannsen  and 
indorsed  by  Schwalbe;  and  that,  at  that  time,  the  bank  still 
held  the  hypothecation  and  lien-note;  that  the  two  promis- 
sory notes,  for  $250  and  $150  respectively,  were  paid  before 
the  seizure  of  the  horses  now  in  question,  and  that  the 
Jannsen  note  is  still  unpaid.  Schwalbe  says  that  on  the 
26th  September,  1911,  Thien  paid  him  the  balance  owing 
on  the  lien-note.  Counsel  for  the  bank  does  not  admit 
this  to  be  so.  I  am  asked  to  decide  now  the  question  of 
law  whether  the  bank  has  any  legal  title  to  the  horses,  the 
subject-matter  of  the  lien-note,  it  being  urged  on  the  plain- 
tiff's behalf  that  it  is  ultra  vires  of  the  bank  to  lend  money 
or  make  advances  on  the  security  of  goods — ^which  is,  it  is 
said,  this  case. 

I  have  held  on  several  occasions  that  a  "lien-note/* — 
that  is,  an  instrument  which,  being  in  the  form  of  a  promis- 
sory note,  goes  on  to  state  that  it  is  "given  for'*  nertain 
goods,  and  that  the  title,  ownership,  and  right  to  the  pos- 
session of  the  property  for  which  the  note  is  given  shall 
i^main  in  the  payee,  with  certain  stated  powers  of  taking 
possession,  &c. — is  not  a  promissory  note.  In  this  T  am 
supported  by  a  great  preponderance  of  authority.  Most 
of  the  cases  are  cited  in  Maclaren  on  Bills  of  Exchange, 
4th  ed.,  p.  55.  The  Bills  of  Exchange  Act  (sec.  176),  says: 
''A  promissory  note  is  an  unconditional  promise  in  writing 
made  by  one  person  to  another,  signed  by  the  maker,  en- 
gaging to  pay,  on  demand  or  at  a  fixed  or  determinable 
future  time,  a  sum  certain  in  money  to  or  to  the  order  of  a 
specified  person  or  to  bearer.'* 

A  promissory  note  was,  prior  to  the  Bills  of  Exchange  Act, 
an  instrument  of  commerce  known  to  and  recognised  by  the 
law  merchant,  and  in  consequence  known  to  and  recognised 
by  the  general  law  of  civilised  countries.  The  Act  gives  a 
description  of  the  essentials  of  such  an  instrument  as  then 
known  and  recogni^d ;  but  it  by  no  means  follows  that  any 
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instrument,  the  outgrowth  of  modern  developments  of 
trade,  which  is  found  to  answer  that  description,  is  ipso 
facto  a  promissory  note;  for  a  document  may  well  be  im- 
agined containing  a  promise  according  in  all  respects  with 
the  description  given  by  the  Act  of  a  promissory  note,  and 
at  the  same  time  containing  a  number  of  additional  pro- 
mises, on  th|  part  of  one  or  both  of  the  parties  to  the  docu- 
ment, expressly  stated  to  be  absolutely  independent  pro- 
mises. It  would  be  a  document  expressing  various  agree- 
ments between  the  part  es.  It  would  properly  and  popu- 
larly be  called  an  agreement.  It  would  not  purport  to  be 
a  promissory  note.  One  could  not  take  the  promise  to  pay 
a  certain  sum  at  a  fixed  time  to  a  particular  party,  though 
expilessly  isolated  from  the  other  terms  of  the  agreement, 
and  call  it  a  promissory  note.  Why?  Because,  while  the 
law  merchant  is  in  a  state  of  perpetual  growth,  dependent 
upon  the  developments  of  the  modes  of  trade  and  commerce 
and  the  expedients  of  merchants  to  meet  new  methods  and 
conditions,  and  in  this  way  instruments  which  were  at  one 
time  held  not  to  be  negotiable  instruments  have  at  length 
become  so,  the  reason  for  this  is,  that  a  custom  of  mer- 
chants has  been  shewn  to  have  come  into  existence  in  a 
more  or  less  wide  area  by  which  some  instruments  of  a 
new  particular  class  are  trteated  as  negotiable;  and  it  is  only 
after  Courts  have  been  shewn  the  existence  of  such  a  cus- 
tom that  it  is  recognised  and  thereby  becomes  established 
as  part  of  the  law  wierchant.  In  this  way,  in  the  course  of 
time,  it  may  be  that  "  lien-notes  ''  may  be  added  to  the  list 
of  negotiable  instruments;  but,  in  my  opinion,  it  is  not  yet. 
As  I  have  said,  the  weight  of  judicial  decision  is  against  it; 
and,  so  far  as  my  own  experience  gdes,  the  custom  of 
bankers  is  to  treat  sucli  instruments  as  non-negotiable;  and, 
therefore,  to  decline  to  be  satisfied  with  a  mere  indprse- 
ment,  but  to  take,  as  in  the  present  instance,  an  express 
assignment.  See  Halsbury's  Laws  of  England,  vol.  2',  tit. 
"  Bills  of  Exchange,"  sees.  965,  966,  967,  975,  note  (r).  I, 
therefore,  hold  that  the  "  lien-note  *'  in  question  here  is  not 
a  promissory  note  nor  a  negotiable  instrumnt  of  any  kind. 
Then  the  principle  of  Central  Bank  of  Canada  v.  Gar- 
land, 20  0.  E.  142,  18  A.  R.  438,  and  Quebec  Bank  v.  Ber- 
geron,  11  Q.  L.  R.  368,  cited  in  Maclaren's  Banks  and  Bank- 
ing, 3rd  ed.,  p.  116,  seems  to  have  a  bearing  on  the  question 
involved. 
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In  Central  Bank  of  Canada  v.  Garland,  goods  were  sold 
for  which  the  purchasers  gave  their  promissory  notes  and 
separate  hire-receipts,  by  which  the  property  remained  in 
the  seller  until  the  goods  should  be  paid  for.  The  promis- 
sory notes  were  discounted,  through  a  third  party,  with  the 
plaintiff  bank,  and  the  bank  was  aware  of  the  hire  receipts 
being  taken,  but  no  express  contract  was  made  regarding 
them.  The  bank  sued  the  seller's  assignee  for  creditors 
to  recover  the  hire  receipts  or  their  proceeds  in  the  de- 
fendant's hands.  The  bank  was  held  entitled  to  recover 
on  this  ground:  "If  the  bank  sued  the  customers  on  the 
notes,  effectual  recovery  could  not  be  had  till  the  hire  re- 
ceipts were  forthcoming  on  which  these  parties  are  also 
liable  "  (the  bank  having  notice,  when  taking  the  notes, 
of  the  hire  receipts  being  taken  as  part  of  the  transaction). 
"  So,  vice  versa,  Garland "  (the  defendant,  assignee  for 
creditors),  "holding  these  hire  receipts,  could  not  effectu- 
ally enforced  them  in  the  absence  of  the  promissory  notes. 
Now,  as  between  the  parties  litigant  and  the  customers, 
the  claim  of  the  bank  is  preferable.  The  bank  has  given 
value  for  the  notes  and  is  entitled  to  collect  them  as  repre- 
senting the  debt  due  by  the  parties  to  the  notes,  which  is 
the  principal  thing.  These  hire-receipts  held  by  Garland 
are  but  securities  which  are  accessory  to  the  debt.  As  be- 
tween these  parties,  there  is  no  right,  as  there  was  no  agree- 
ment, to  separate  the  two  things,  and  in  equity  the  transfer 
of  the  notes  to  the  bank  was  a  transfer  of  these  securities. 
.  .  .  The  maxim  omne  .accessorium  cedit  principdli 
covers  this  case." 

In  Quebec  Bank  v.  Bergeron,  a  promissory  note  was 
given  in  payment  of  the  price  of  some  real  estate,  and  was 
secured  by  mortgage  on  the  property.  The  note  was  in- 
dorsed to  the  Quebec  Bank.  It  was  held  that,  under  Ar- 
ticles 1673  and  1574  of  the  Civil  Code,  the  bank  necame 
entitled  to  the  mortgage  without  signification  of  the  trans- 
fer, and  could  even  bring  an  hypothecary  action  against 
the  holder  of  the  mortgaged  property. 

Commercial  debts  are  not  "goods,  wares,  and  mer- 
chandise,'*  within  the  meaning  of  sec.  76  of  the  Bank  Act, 
prohibiting  banks  from  lending  money  or  making  advances 
upon  them:  Rennie  v.  Quebec  Bank,  3  0.  L.  R  541.  So 
that  the  bank  might  lend  upon  the  security  of  an  assign- 
ment of  the  debt  represented  by  the  lien-note;  and  as,  [ 
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think,  in  the  case  of  an  asBignment  to  a  bank  of  "book- 
debts/*  any  securities  for  any  of  them  would,  on  the  prin- 
ciple of  the  cases  T  have  referred  to,  follow,  as  accessories, 
the  debts;  so,  in  this  case,  the  chattel  property  forming  the 
subject-matter  of  the  lien-note  would  prima  facie  follow  the 
debt  represented  by  it.  In  this  case,  the  bank  did  not  re- 
ly upon  this  principle,  but  took  an  express  assignment, 
not  only  of  the  debt,  but  of  the  property.  This  may  be 
of  some  importance  in  another  aspect,  as  T  shall  presently* 
suggest.  Nevertheless,  in  every  case  where  it  is  not  clearly 
a  case  of  security  subsequently  given  for  a  debt  already 
contracted,  the  question  would  exist — ^and  it  would  be  a 
question  of  fact  to  be  determined  by  a  jury  or  a  Judge 
sitting  as  a  jury — whether  the  advance  was  made  in  truth 
upon  the  security  of  the  debt  or  of  the  accessory  security. 
See  Commercial  Bank  v.  Bank  of  Upper  Canada,  7  Gr.  250, 
4a0;  Bank  of  Toronto  v.  Perkins,  8  S.  C.  R.  603. 

Then,  assuming  that  the  bank  established  the  fact  that 
it  became  the  lawful  and  effective  assignee  of  the  debt 
represented  by  the  lien-note  and  of  the  property  forming 
its  subject-matter,  the  further  question  remains,  namely, 
inasmuch  as  the  debts  to  the  bank  contracted  at  the  time 
the  security  was  given  have  been  satisfied,  and  inasmuch 
as  the  remaining  debt  now  in  question  is'  said  by  the  bank 
to  have  been  made  without  further  express  agreement  as 
to  security,  can  the  bank  hold  both  the  lien-note  debt  and 
the  property  as  collateral  security  to  it?  The  hypotheca- 
tion of  the  lien-note  debt,  no  doubt,  was  prima  facie  ef- 
fective, and  I  think  the  property  constituting  the  security 
would  go  with  it,  as  the  accessory  following  the  principal 
thing — though  in  this  case  that  principle  is  not  necessarily 
invoked,  because  there  is  the  express  assignment  of  the 
projorty;  but  it  would  be  effective  only  to  the  extent  that 
it  was  not  in  contravention  of  the  provisions  of  sec.  76  of 
the  Bank  Act.  So  that  the  question  of  fact  arises,  whether 
the  advance  on  the  present  promissory  note — that  indorsed 
by  the  pledgor — was  made  on  the  security  of  the  lien-note 
debt  alone,  though  perhaps  not  disregarding  the  fact  that 
its  payment  was  secured,  or  upon — partly  at  least —  the 
security  of  the  property.  This,  as  I  have  intimated,  is  a 
question  of  fact,  in  which  are  involved  some  questions  of 
law,  such,  besides  what  I  have  suggested  in  the  last  few 
lines,  as  the  presumption  in  favour  of  validity  and  the  onu8 
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of  proof;  and  it  is  here — ^upon  this  question  of  fact —  that 
it  seems  to  me  the  fact  of  the  bank  taking  an  express  as- 
signment of  the  property,  as  well  as  of  the  debt,  has  an 
importance  as  a  circumstance  leading  almost  conclusively 
to  the  inference  that  the  bank  looked  to  the  property 
rather  than  the  personal  liability  of  the  maker  of  the  note. 

On  the  whole,  1  think  that  1  should  leave  the  question 
to  be  decided  at  the  trial.  I,  therefore,  dismiss  the  plain- 
tiflf^s  motion  for  judgment,  reserving  the  costs  to  be  dealt 
with  by  the  trial  Judge. 

On  the  motion  to  dissolve  the  injunction,  it  was  stated 
on  behalf  of  the  plaintiff  that  he  was  ready  to  provide  for 
payment  of  the  actual  indebtedness  to  the  bank.  I  will 
make  this  order:  If  the  bank  forthw^ith  undertakes  to 
be  responsible  to  the  plaintiff  for  the  seizure  and  detention 
of  the  horses  in  question,  in  case  the  seizure  or  detention 
is  held  to  have  been  unjustified,  the  injunction  will  be 
dissolved,  unless,  within  one  week  thereafter,  the  amount 
of  the  principal  and  interest  owing  in  respect  of  the  note 
which  the  bank  holds,  indorsed  by  Schwalbe,  is  paid,  and 
security  is  given  to  the  bank,  to  the  satisfaction  of  the 
clerk  at  Edmonton,  for  the  payment  of  the  charges  of  the 
custodian  of  the  horses  for  their  care  and  feed,  to  the 
amount  of  $100,  in  case  the  plaintiff  fails  in  the  action. 
If  such  payment  is  made  and  security  given,  the  horses 
are  to  be  delivered  up  to  the  plaintiff.  If  the  bank  does 
no  so  undertake,  I  direct  that,  without  prejudice  to  any 
question  involved  in  the  action,  the  horses  be  returned  to 
the  plaintiff,  upon  payment  by  him,  without  prejudice,  of 
the  charges  of  the  custodian  for  care  and  feed.  The  costs 
will  also  be  reserved  to  be  dealt  with  by  the  trial  Judge. 

The  interests  of  the  bank  and  the  defendant  Fmbach, 
in  view  of  the  position  taken  towards  Umbach,  are  in  con- 
flict. They  should,  therefore,  be  represented  hereafter  by 
different  solicitors. 

From  what  was  said  during  the  hearing  of  the  appli- 
cation, I  am  inclined  to  think  that  this  expression  of  my 
opinion  will  result  in  a  settlement  of  the  matters  in  dis- 
pute. 

The  motion  for  judgment  on  the  counterclaim  is  dis- 
missed without  costs. 
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ALB£ETA. 

Beck,  J.  November  29th,  1911. 

TRIAL. 

EBELING  V.  BUCKXELL. 

Slander  —  Pleading  —  Date  when  Words  Spoken  —  Appli- 
cation to  Amend  Made  at  Trial  —  Change  to  Earlier 
Date, 

In  the  statement  of  claim  in  an  action  for  slander,  the  plaintiff 
jrave  the  date  of  the  occasion  on  which  the  words  were  spoken  as  a 
Sunday  in  July  or  August,  1910;  and.  at  the  trial,  applied  for  leave 
to  amend,  by  changing  the  date  to  a  Sunday  in  the  middle  of  October, 

UU»7  I— — 

Hcld^  that  the  amendment  should  not  be  allowed,  as  the  defend- 
ant could  not  be  expected  to  be  prepared  to  defend  with  regard  to 
a  date  so  different ;  and,  the  plaintiff  being  unable  to  prove  his  case 
without  the  amendment,  the  action  was  dismissed. 

Action  for  slander. 

The  statement  of  claim  was  as  follows: — 

On  a  certain  Sunday  of  either  the  montt  of  July  or 
August  in  the  year  1910,  and  on  the  lands  known  as  the 
S.  W.  16-40-28,^V.  4th,  the  defendant,  falsely,  unlawfully, 
and  maliciously,  spoke  to  Chester  C.  Griffith  and  one 
George  Griffith  and  puhlished  of  the  plaintiff,  in  their 
presence  and  at  the  same  time,  the  following  words, 
namely:  "John  Ebeling"  (meaning  the  plaintiff)  "stole 
twenty  pigs  from  me,  and  kept  them  under  a  straw  pile 
until  he  was  ready  to  sell  them,  and  he  came  and  got  me 
to  haul  a  load  of  them  to  town." 

The  plaintiff  claimed:  (a)  general  damages  in  the  sum 
of  $600;  (b)  special  damages  in  the  sum  of  $400;  (c)  costs 
of  the  action;  (d)  an  injunction  restraining  the  defendant 
from  further  speaking  and  publishing  of  the  plaintiff  any 
defamatory  words  implying  criminal  liability  on  the  part 
of  the  plaintiff. 

The  statement  of  claim  was  delivered  on  the  22nd 
September,  1911. 

At  the  trial,  J.  I.  Poole,  for  the  plaintiff,  asked  to 
amend  his  statement  of  claim  by  changing  "  a  certain  Sun- 
day of  either  the  month  of  July  or  August  in  the  year 
1910,*'  to  "a  certain  Sunday  in  the  middle  of  October, 
1909,  either  Sunday  the  15th  October,  1909,  or  the  Sunday 
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following;"  stating  that  the  plaintiflf's  solicitor  had  been 
misinformed  by  the  witnesses  for  the  plaintiff. 

A.  M.  Macdonald  and  A.  A.  McGillivray,  for  the  de- 
fendant. 

No  eases  could  be  found  bearing  on  the  question  of  the 
amendment. 

Beck,  J.,  refused  to  allow  the  amendment,  holding  that 
the  dates  were  so  entirely  different  that  the  defendant 
could  not  be  expected  to  be  prepared  to  defend  the  action, 
if  the  amendment  was  made;  and,  the  plaintiff  being  un- 
able to  prove  his  case  without  the  amendment,  the  action 
was  dismissed  with  costs. 


BBITISH  COLXTHBIA. 

Grant,  Co.C.J.  December  2nd,  1911, 

county  court  of  vancouver. 

SICKLER  V.  SPENCER 

Mechanics'  Liens  —  Lien  of  Architect  —  Assignment  — 
Validity — Right  of  Assignee  to  Enforce — Posting  of  Pay- 
roll— Pleading — Evidence  —  Substantial  Performance  of 
Contract, 

In  an  action  by  the  assignee  of  the  architect  who  superintended 
and  did  work  for  the  defendant  in  the  erection  of  a  building,  to 
recover  the  money  due  for  the  architect's  services,  and  to  enforce 
payment  thereof  by  the  declaration  of  a  lien  under  the  Mechanics' 
Lien  Act  and  an  order  to  realise  the  same  by  sale  of  the  land  and 
building : —  • 

Held,  that,  as  the  defendant's  objection  that  the  architect  had 
not  posted  upon  the  buildinjfs  or  delivered  to  the  owner  a  receipted 
pay-roll  shewing  payment  of  the  wages  of  the  foreman,  draftsman, 
and  other  employees  of  the  architect,  in  compliance  with  sec.  15  of 
the  Mechanics'  Lien  Act.  was  not  raised  in  the  pleadings,  and  no 
evidence  was  given  upon  it,  the  defendant  could  not  avail  herself  of 
that  defence. 

Held,  also,  that  the  lien  was  assignable;  and.  when  assigned, 
every  remedy  for  its  enforcement  went  with  it ;  and  the  action  was 
maintainable  in  the  name  of  the  assignee. 

Held^  also,  upon  the  evidence,  that  there  was  such  a  substantial 
performance  of  the  contract  of  the  architect  as  to  entitle  him  or  his 
assignee  to  a  lien,  although  a  trifling  part  of  the  material  contracted 
for  had  not  been  supplied  by  one  of  the  contractors  at  th»  time  he 
received   his  final  certificate   from   the   architect. 

In  this  action  the  plaintiff  sought  to  recover  fiom  the 
defendant  the  sum  of  $6,534.24,  as  a  balance  due  by  the 
defendant  to  the  plaintiff,  as  assignee  of  E.  W.  Houghton,  an 
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architect  engaged  by  the  defendant  to  design  and  have 
general  supervision  of  all  the  work  and  render  all  the  services 
which  might  be  necessary  or  required  of  an  architect  during 
the  construction  of  an  eight-storey  steel  frame  office  building 
on  lot  1.5,  block  32,  D.  L.  541,  in  the  city  of  Vantjouver.  In 
addition  to  a  personal  judgment  against  the  defendant,  the 
plaintiffs  prayed  for  a  declaration  that,  in  default  of  payment 
of  the  amount  of  the  said  judgment  and  costs  forthwith,  all 
the  estate  and  interest  of  the  defendant  in  the  said  lands  and 
premises,  or  a  competent  part  thereof,  be  sold,  pursuant  to 
the  provisions  of  the  Mechanics'  Lien  Act,  to  pay  the  said 
claim  and  costs. 

L.  Clark,  for  the  plaintiff. 

J.  A.  Bussell,  K.C.,  for  the  defendant. 

Grant,  Co.CJ.  : — I  find  that  E.  W.  Houghton  was  em- 
ployed by  the  defendant  as  an  architect,  to  design  and  have 
general  supervieion  of  all  the  work  and  render  all  the  ser- 
vices which  might  be  necessary  or  required  of  an  architect, 
during  the  construction  and  erection  of  the  said  building,  on 
the  site  aforesaid,  includmor  the  getting  of  all  the  estimates 
on  each  and  every  branch  of  the  work,  and  the  lowest  figures 
possible  for  the  same,  and  letting  and  drawing  up  of  all 
contracts,  subject  to  the  approval  of  the  defendant,  thus 
doing  away  with  a  general  contractor,  and  was  to  be  paid 
therefor  an  amount  equal  to  ten  per  cent,  upon  the  actual 
cost  of  the  building  when  completed. 

The  date  of  the  above  mentioned  employment  was  the 
22nd  November,  1909. 

I  further  find  that,  while  the  building  was  still  in  course 
of  erection — that  is  to  say,  on  the  19th  January,'  1911 — ^E.  W. 
Houghton  did  assign  and  set  over  to  the  plaintiff,  for  valu- 
able consideration,  all  moneys  due  and  accruing  due  to  him 
from  the  defendant,  and  all  his  right,  title,  interest,  ly^nefit, 
advantage,  property,  claim,  and  demand  whatsoever  therein, 
or  to  arise  therefrom,  and  by  the  said  assignment  covenanted 
to  complete  his  contract  with  the  defendant.  This  assign- 
ment, I  find,  was  prepared  and  executed  in  the  office  of 
Russell,  Russell,  &  Hannington,  under  the  personal  super- 
vision and  advice  of  J.  A.  Russell,  as  solicitor  for  the  plain- 
tiff herein,  who,  as  such  solicitor,  also  prepared  and  had 
executed  notices  of  said  assignment,  and  undertook  to  have 
the  same  reserved  on  the  defendant,  as  part  of  his  duties  to 
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the  plaintiff,  and  for  which  services  he  was  ^  then  and  there 
paid  by  the  plaintiff. 

I  further  find  that  the  said  J.  A.  Russell  afterwards 
said  to  one  Prank  G.  Green — the  Seattle  attorney  for  the 
plaintiff — ^that  he  (Russell)  had  had  the  notice  of  assignment 
served  on  the  defendant  herein ;  and  further  that  the  defend- 
ant told  Green  that,  when  she  was  served  with  notice  from 
Russell  of  the  assignment  by  Houghton  to  the  plaintiff,  she 
was  much  put  out,  as  she  did  not  want  to  deal  with  any  third 
party. 

I  also  find  that  the  aggregate  of  the  accepted  contracts 
foT  the  building — exclusive  of  the  cost  of  the  hardware  and 
the  cost  of  fuel  and  wages  for  a  man  to  run  the  .furnace  dur- 
ing the  time  the  building  was  being  dried  out  and  com- 
pleted— was  $101,792,  and  that  the  total  cost  of  the  building 
was  $104,673.88. 

I  also  find  that  the  delay  in  the  construction  of  the  build- 
ing was  in  no  way  chargeable  to  the  architect,  but  was 
chargeable  to  the  defendant,  the  funds  necessary  not  being 
on  hand  when  work  should  have  been  begun,  whereby  the 
commencement  of  the  work  was  long  deferred,  and  its  pro- 
secution was,  for  the  same  reason,  interrupted  and  delayed 
frequently  thereafter. 

I  also  find  that  the  building»was  on  the  19th  June,  1911, 
completed,  save  and  except  the  supplying  and  setting  of  about 
$50  or  $60  worth  of  glass  shelving,  bevelled  glass,  and  mirror 
in  the  china  closet  and  sideboard  of  the  defendant,  the  side- 
board and  closet  being  in  the  private  apartments  of  the 
defendant,  then  occupied  by  her  as  her  dwelling-place,  the 
same  having  been  overlooked  by  Pilkington  Bros.  Ltd.,  who 
had  the  contract  for  the  glass,  the  failure  to  supply  the  same 
being  unknown  to  E.  W.  Houghton  or  the  plaintiff. 

I  also  find  that  on  the  i24th  June,  1911,  the  affidavit  for 
lien  was  sworn  herein,  and  entered  in  the  office  of  the  clerk 
of  this  Cotlrt  and  in  the  books  of  the  land  registry,  so  as  to 
form  a  charge  on  the  land  and  premises,  and  that  the  writ 
of  summons  herein  was  issued  within  31  days  thereafter. 

I  also  find  that  the  orders  for  extras  were  not  all  given 
in  writing,  but  were  either  given  by  the  defendant  or  by  the 
architect  by  her  instructions,  or  were  concurred  in  by  her, 
after  being  so  given. 

I  further  find  that  E.  W.  Houghton,  as  such  architect,  in 
pursuance  of  his  employment  with  the  defendant,  did  render 
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all  the  services  required  by  his  agreement  with  the  defendant, 
to  the  value  of  $10,467.80,  and  received  thereon,  previous  to 
the  assignment,  $3,933.64,  leaving  a  balance  of  $6,534.24 
due  and  unpaid  thereon  at  the  time  of  the. commencement 
of  the  proceedings  herein. 

As  to  the  point  of  law  argued  by  Mr.  Russell,  that  the 
plaintiff  cannot  recover  herein  because  the  architect  had  not 
posted  upon  the  building  nor  delivered  to  the  owner  a 
receipted  pay-roll  shewing  payment  of  the  wages  of  the  fore- 
man, draftsman,  and  other  employees  of  the  architect,  in 
compliance  with  sec.  15  of  the  Act,  I  have  only  to  say  that, 
as  it  was  not  raised  in  the  pleadings,  nor  any  evidence  given 
upon  it,  the  defendant  cannot  now  avail  herself  of  that  de- 
fence. 

As  to  the  contention  of  counsel  for  the  defendant  that 
the  mere  right  given  by  the  statute  to  a  material-man  or 
mechanic  to  assert  and  create  a  lien,  by  complying  with  the 
statutory  provisions,  cannot  be  assigned  by  him  so  as  to 
clothe  the  assignee  with  power  to  create  the  lien  for  himself, 
there  may  be  some  doubt.  Most  of  the  authorities  cited  by 
him  are  from  the  State  of  California,  where  the  provisions  for 
assignment  of  liens  are,  in  my  judgment,  much  more  re- 
stricted than  in  our  Act,  and  to  which  I  cannot  see  much,  if 
any,  application.  Section  6  of  ch.  31  of  the  statutes  of 
British  Columbia  of  1910  provides  that  every  person  who 
does  work  or  service,  or  causes  work  or  service  to  be  done,  in 
the  making  or  constructing  of  any  erection  or  building, 
shall,  by  virtue  thereof,  have  a  lien  for  the  price  of  such  work 
upon  the  said  erection  or  building,  and  the  lands  occupied  or 
benefitted  thereby.  In  the  same  section  there  is  a  provision 
that  the  lien  for  materials  supplied  shall  not  attach  or  be 
enforced,  unless  the  person  furnishing  the  material  shall, 
either  before  or  within  ten  days  after  supplying  the  material, 
have  given  notice  in  writing,  to  the  owner,  or  his  agent,  of 
his  intention  to  claim  such  lien.  By  this  section^  the  work- 
man has  a  lien  by  the  performance  of  labour  or  service  on 
the  building,  while  the  material-man,  in  order  to  perfect  his 
lien  for  his  material  supplied,  must  not  only  supply  it,  but 
he  must  also,  either  before  or  within  ten  days  thereafter, 
give  notice  of  his  intention  to  claim  a  lien.  When  the 
materials  have  been  supplied  before  notice  of  intention  to 
claim  a  lien  has  been  given,  he  may  be  said  to  be  entitled  to 
a  lien,  to  such  an  extent  as  to  give  him  the  right,  under 
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sec.  13  of  the  Act,  to  demand  from  the  owner,  or  his  agent, 
the  terms  of  the  contract  or  agreement  with  the  contractor, 
for  and  in  respect  of  which  the  materials  are  furnished ;  bnt, 
when  once  the  notice  is  given — ^if  the  materials  have  been 
previously  furnished  within  ten  days  before  the  giving  thereof 
— ^the  lien  attachea  Under  sec.  19,  the  lien  shall  cease  to 
exist  absolutely  after  31  days  from  the  completion  of  the- 
contract,  or  furnishing  or  placing  of  materials,  or  the  com- 
pletion of  the  services,  unless,  in  the  meantime,  the  person 
claiming  the  lien  shall  file  in  the  nearest  County  Court 
registry  an  affidavit  of  lien,  in  accordance  with  the  require^ 
ments  of  the  said  section.  The  filing  of  this  affidavift  and  the 
registering  of  the  same  in  the  books  of  the  land  registry 
office  of  the  county  where  the  land  lies  does  not  create  the 
lien,  but  perpetuates  it,  for  a  period  of  31  days  from  the  filing 
of  the  affidavit ;  and,  unless  proceedings  are  instituted  in  the 
County  Court  registry  where  the  lien  was  filed,  within  31 
days  from  the  filing  of  the  affidavit,  to  realise  the  lien,  it 
shall  absolutely  cease  to  exist.  Neither  the  filing  nor  the 
registering  of  the  affidavit  nor  the  instituting  of  the  action 
herein  creates  the  lien,  but  keeps  it  intact  while  being  realised 
upon. 

Under  sec.  22  of  the  Act,  the  right  of  a  lien-holder 
may  be  assigned;  and  this,  I  take  it,  not  only  includes  the 
indebtedness,  but  also  the  right  or  security  for  its  enforce- 
ment, which  the  Act  gives  him. 

The  question  of  the  assignability  of  a  mechanic's  lien  was 
fully  considered  in  Brown  v.  School  District  84  of  Neosho 
County,  by  the  Supreme  Court  of  Kansas,  reported  in  29 
Pac.  Repr.  1069L  Judge  Green,  in  delivering  the  unani- 
mous judgment  of  the  Court,*  pp.  1070-1,  gays:  "We  think, 
however,  the  great  weight  of  authorities,  as  well  as  the  logic 
of  the  rule,  supports  the  proposition  that  a  mechanic's  lien 
is  assignable,  and  that  an  assignee  may  maintain  an  action 
to  enforce  the  same  in  his  own  name.  The  true  rule  for  the 
guidance  of  Courts  has  been  stated  in  1  Blackstone's  Com- 
mentaries, p.  87 :  *  There  are  three  points  to  be  considered  in 
the  construction  of  remedial  statutes — ^the  old  law,  the  mis- 
chief, and  the  remedy.  That  is  how  the  common  law  stood  at 
the  making  of  the  Act,  what  the  mischief  was  for  which  the 
common  law  provided  and  what  the  remedy  the  Parliament 
hath  provided  to  cure  this  mischief ;  and  it  is  the  business  of 
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Judges  so  to  construe  the  Act  as  to  suppress  the  mischief  and 
advance  the  reipedy/  The  right  to  a  lien  upon  real  estate 
for  improvements  by  labour  or  material  did  not  exist  at 
common  law.  The  right  as  it  now  exists  in  our  American 
system  of  jurisprudence  is  statutory.  It  will  readily  be  dis- 
cerned that  the  object  of  such  a  law  is  to  give  security  to 
the  labourers  and  the  material-men  who  have  contributed  to 
the  erection  of  buildings,  or  other  improvements;  and  the 
Courts  have  said  that  the  law  should  receive  such  a  con- 
struction as  will  give  force  and  effect  to  its  provisions. 
Labourers,  contractors,  and  material-men  may  be  com- 
pelled, by  force  of  circumstances,  to  assign  their  claims  for 
labour  and  material  furnished,  it  may  be  by  the  failure  of 
the  owner  to  meet  his  obligations  for  improvements.  Why 
should  not  the  party  entitled  to  a  lien  have  the  same  right 
to  assign  his  right  to  the  money  due  him  for  labour  or 
material,  and  with  it  the  security  which  the  law  gives  him, 
the  same  as  a  party  who  holds  a  mortgage  or  other 
security?  Upon  this  question  the  Supreme  Court  of  Vir- 
ginia has  stated  the  rule,  in  a  case  involving  the  assigna- 
bility of  a  mechanics'  lien:  ^It  is  said,  and  authorities 
have  been  cited  to  shew,  that  such  a  statute  has  to  be  con- 
strued strictly;  and  it  is  contended  that  it  is  intended 
exclusively  for  the  benefit  of  the  builder  and  material-man. 
No  case  has  been  cited  affirming  that  a  contract  under 
such  a  statute  cannot  be  assigned.  There  is  nothing  in 
public  policy  or  in  the  language  or  policy  of  our  Act  to 
forbid  it;  and,  if  the  statute  be  exclusively  for  the  benefit 
of  the  builder  and  material-man,  it  would  certainly  impair 
the  value  of  his  lien  to  declare  it  non-assignable.  It  might 
prejudice  him  by  depriving  him  of  credit  which  he  might 
otherwise  obtain  to  prosecute  his  undertaking,  and  thus 
also  operate  as  a  disadvantage  of  the  owner,  while  the  lat- 
ter can  in  no  respect  be  prejudiced  by  the  assignment 
because  the  assignee  takes  the  obligation  subject  to  the 
same  equity  to  which  it  was  subject  in  the  hands  of  the 
obligee,  and  must  allow  all  first  discount,  not  only  against 
himself,  but  against  the  assignor,  before  notice  of  assign- 
ment:' laege  v.  Bossieux,  15  Grat.  83.  The  following 
authorities  also  fully  sustain  the  doctrine  of  the  assign- 
ability of  a  mechanic's  lien:  Rogers  v.  Hotel  Co.,  4  Neb. 
54;  Tuttle  v.  Howe,  14  Minn.  145;  Jones  v.  Hurst,  67  Mo. 
668;  Goff  v.  Papin,  34  Mo.  177;  Skryme  v.  Mining  Co.,  S 
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Nev.  219;  Mason  v.  Gennaine,  1  Mont.  263;  Kerr  v.  Moore, 
54  Miss.  286;  Railway  Co.  v.  Daniels,  62  Tex.  70;  Davis  v. 
Bilsland,  18  Wall.  659;  Railway  Co.  v.  Wilcox,  23  N.  E. 
Bepr.  508;  Brown  v.  Harper,  4  Or.  89;  Bank  v.  Schloth, 
59  Iowa  316,  13  N.  W.  Eepr.  314;  15  Am.  &  Eng.  Encyc. 
of  Law,  p.  102/' 

While  the  above  cases  are  not  binding  upon  this  Court, 
I  think  they  correctly  state  the  law  under  the  Act  as  we 
now  have  it;  and  I  hold  that  the  lien  was  assignable;  and, 
when  assigned,  every  remedy  for  its  enforcement  went 
with  it;  and  the  action  was  maintainable  in  the  name  of 
the  assignee. 

If  it  were  considered  necessary  to  meet  the  various 
allegations  of  an  act  in  the  argument  of  Mr.  EusseU,  I  would 
find  that  there  was  no  undertaking  on  the  part  of  E.  W. 
Houghton  that  the  cost  of  the  building  would  not  exceed 
$70,000  or  $80,000;  and  there  is  not  any  evidence  worthy 
of  belief  that  it  cost  more  than  $104,673.88;  while  the 
accepted  tenders,  exclusive  of  hardware  and  the  cost  of 
heating,  were  $101,792^. 

The  only  other  question  to  be  considered  is  the  effect 
of  the  non-supplying  of  the  glass  for  the  china  closet  and 
sideboard  in  the  private  apartment  of  the  defendant,  by 
the  contractor  who  had  the  contract  for  that  part  of  the 
work.  I  have  already  found  that  when  the  contractor  got 
his  final  certificate  for  the  work  on  the  19th  June,  1911, 
the  architect  honestly  believed  that  the  contractor  had 
fully  completed  his  contract;  and,  if  it  were  necessary, 
the  evidence  also  shews  that  the  contractor  also  thought 
he  had  completed  his  contract.  In  fact,  the  only  person 
who  seems  to  have  th^  known  that  these  comparatively 
small  things  had  not  been  supplied  was  the  defendant,  who 
seems  to  have  been  holding  this  card  up  her  sleeve  until 
the  opportune  moment  arrived  to  play  it.  The  defendant, 
through  her  counsel,  contends  that  the  contract  must  be 
completed  to  the  smallest  detail,  before  the  architect  has 
a  right  of  action.  On  this  point  the  law  is  thus  laid 
down  in  20  Am.  &  Eng.  Encyc.  of  Law,  pp.  366-7:  "As 
between  the  owner  and  principal  contractor,  a  substantial 
performance  by  the  latter  is  sufficient  to  entitle  him  to 
a  lien.  Substantial  performance  permits  only  such  omis- 
sions or  deviations  from  the  contract  as  are  inadvertent 
and  unintentional,  are  not  due  to  bad  faith,  do  not  impair 
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the  structure  as  a  whole,  are  remediable  without  doing 
daqiage  to  other  parts  of  the  building  in  tearing  down  and 
reconstructing,  and  may  without  injustice  be  paid  for  by 
deduction  from  the  contract-price?^ 

In  this  particular  case,  the  missing  glass  was  supplied 
by  the  contractor  when  his  attention  was  called  to  it,  and 
no  damage  has  been  sustained  whatever.  The  same 
authority,  on  the  last  mentioned  page,  states:  "The  ques- 
tion of  substantial  performance  depends  somewhat  on  the 
good  faith  of  the  contractor.  If  he  has  intended  and  tried 
to  comply  with  the  contract,  and  has  succeeded  except  as 
to  some  slight  thing  omitted  by  inadvertence,  he  is  entitled 
to  a  lien.*'  As  I  am  satisfied  from  the  evidence  that 
Houghton  honestly  and  faithfully  attempted  to  complete, 
and  thought  he  had  fully  completed,  his  contract  with  the 
defendant,  in  accordance  with  the  several  contracts  drawn 
or  as  changed  or  concurred  in  by  the  defendant  from  time 
to  time  as  the  work  progressed,  I  hold  that  there  was  such 
a  performance  of  the  contract  of  E.  W.  Houghton  in  this 
case  as  to  entitle  him  or  his  assignee  to  a  lien;  and,  there- 
fore, I  declare  that  the  plaintiff  is  entitled  to  a  mechanic's 
lien  upon  the  interest  of  the  defendant  in  the  premises 
described  in  the  plaint,  for  the  sum  of  $6^534.24  and 
costs;  and,  in  view  of  sec.  34  of  the  Mechanics'  Lien  Act, 
to  a  judgment  against  the  defendant  Bose  Leigh  Spencer 
personally  for  the  said  sum  and  costs. 


BRITISH  COLVMBIA. 

Morrison^  J.  November  16th,  1911. 

TRIAL. 

WILLIAMS  V.  SUN  LIFE  ASSURANCE  CO. 

Mortgage — Power  of  Sale — Exercise  of — Failure  to  Fore- 
close Equity  of  Mortgagor — Position  of  Purchaser — Ab^ 
sence  of  Notice  —  Constructive  Notice — Laches — Knowl- 
edge— A  handonment. 
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In  an  action  by  a  mortgagor  to  set  aside  a  sale  made  in  1906 
by  the  mortgagee,  under  the  power  of  isale  in  the  (mortgage,  made 
in  1894,  and  for  leave  to  redeem,  upon  the  ground  that  the  equity 
of  the  plaintiff  (the  mortgagor)  had  never  been  foreclosed: — 

Hetd^  that,  as  the  powef  of  sale  was  an  absolute  one,  and  was 
properly  exercised,  and  the  sale  was  to  bond  fide  purchasers,  without 
notice,  at  the  best  available  price,  the  purchasers  were  protected, 
notwithstanditag  that  they  made  no  inquiry  as  to  the  title:  the 
doctrine  of  constructive  notice  was  not  sufficiently  elastic  to  reach 
them. 

HM,  also,  having  regard  to  the  lapse  of  time,  the  depressed 
condition  of  the  real  estate  market,  the  plaintiff's  knowledge  of  the 
sale,  and  his  conduct  in  respect  of  the  whole  transaction,  that  he 
must  be  regarded  as  having  abandoned  his  rights  and  induced  the 
defendants  to  alter  their  position  on  the  faith  that  he  had  done  so. 

Jones  V.  North  Vancouver  Land  and  Improvement  Co.,  14  B.  C. 
R.  285,   [1910]   A.  O.  317,  followed. 

.  DeBeek  v.  Canada  Permanent  Loan  and  Savings  Co.,  12  B.  C. 
R.  409,  and  Stevens  v.  Theatres  Limited,  [1903]  1  Ch.  857,  dis- 
tinguished. 

Action  by  E.  T.  Williams  against  the  insurance  company 
and  David  Spencer  Limited,  to  set  aside  a  sale  of  land  in 
the  city  of  Victoria  in  1906  by  the  insurance  company  to 
the  other  defendants,  under  the  power  of  sale  in  a  mortgage 
made  by  the  plaintiff  to  the  insurance  company  in  1894,  and 
for  leave  to  redeem,  upon  the  ground  that  the  plaintiff  had 
never  been  foreclosed  of  his  equity  in  the  property. 

W.  Moresby  and  J.  P.  Walls,  for  the  plaintiff. 

Charles  Wilson,  K.C.,  for  the  defendants  the  Sun  Life 
Assurance  Company. 

6.  E.  McCrossan  and  A.  M.  Harper,  for  the  defendants 
David  Spencer  Limited. 

Morrison,  J.: — ^There  was  here  an  absolute  power  of 
Bale,  which  power,  in  my  opinion,  was  properly  exercised  and 
the  property  sold  to  the  defendants  David  Spencer  Limited 
— ^bona  fide  purchasers,  without  notice — at  the  best  avail- 
able current  value :  Haddington  Island  Quarry  Co.  v.  Huson, 
P.  C.  27th  July,  1911  (not  yet  reported).  True,  it  seems 
that  the  purchasers  made  no  inquiry  as  to  the  title,  but, 
nevertheless,  under  the  circumstances  of  this  case,  they  are 
safe :  Dicker  v.  Angerstein,  3  Ch.  D.  600. 

I  do  not  think  the  doctrine  of  contructive  notice  is  suffi- 
ciently elastic  to  be  stretched  to  reach  the  defendants  David 
Spencer  Limited.  See  Lord  Cranworth^s  statement  of  the 
law  in  Ware  v.  Egmont,  4  De  G.  M.  &  G.  460,  as  quoted  by 
Mr.  Justice  Stirling  in  Bailey  v.  Barnes,  [1894]  1  Ch.  31, 
and  Lindley,  L.J.,  at  pp.  33-4.     A  circumstance  to  be  con- 
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Eidered  in  this  connection  is  the  fact  that  the  lis  pendens 
in  question  was  filed  by  the  lo  defendants  the  Sun  Life  As- 
Burance  Company  in  the  foreclosure  action. 

Having  regard  to  the  lapse  of  time  and  the  depressed 
condition  of  the  real  estate  market,  together  with  the  knowl- 
edge of  the  plaintiff  of  what  was  transpiring,  including  the 
sale  to  David  Spencer  Limited  (of  which,  I  find,  the  plain- 
tiff had  knowledge  at  the  time),  as  well  as  the  conduct  of 
the  plaintiff  in  respect  of  the  whole  transaction,  I  find  that 
he  comes  within  the  case  of  Jones  v.  North  Vancouver  Land 
and  Improvement  Co.,  14  B.  C.  R.  285,  affirmed  on  appeal 
to  the  Privy  Council,  [1910]  A.  C.  317,  and  that  he  agreed 
to  and  did  in  fact  abandon  his  rights,  and  by  his  conduct 
and  delay  induced  the  defendants  to  alter  their  position  on 
the  faith  that  he  had  done  so:  13  Halsbury^s  Laws  of  Eng- 
land, pp.  166-7-8,  where  the  cases  on  acquiescence  and  laches 
are  assembled. 

If  I  am  right  in  thus  so  finding,  then  I  do  not  think  the 
exercise  of  the  power  of  sale  should  be  cut  down  by  any 
implication  such  as  was  urged  by  the  plaintiff's  counsel. 
The  circumstances  of  the  order  nisi  for  foreclosure,  justify- 
inor  the  inference  of  abandonment  of  rights  in  respect  thereof, 
differentiate  the  present  case  from  both  that  of  DeBeck  v. 
Canada  Permanent  Loan  and  Savings  Co.,  12  B.  C.  K.  409, 
and  Stevens  v.  Theatres  Limited,  [1903]  1  Ch.  857,  upon 
which  it  was  based. 

At  no  time  material  to  the  issues  here,  has  the  plain'tiff 
been  in  a  position  to  pay.  Even  now  I  give  little  or  no  cred- 
ence to  the  allegation  of  his  indirect  capacity  to  do  so.  It 
would  be  futile  to  proceed  with  the  accounts. 

The  action  is  dismissed  with  costs. 
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MANITOBA. 

Mathers;,  C.J.K.B.  December  9th,  1911. 

chambers. 

WINNIPEG  GRANITE    AND    MARBLE  CO.  v.   BEN- 

NETTO. 

Discovery  —  Examination  of  Defendant  —  No  Case  Made 
against  Defendant  on  Statement  of  Claim  —  Refusal  to 
Answer  QiLestions. 

The  case  made  in  the  statement  of  claihi  against  the  defendant 
McL.  was,  that  the  plaintiffs  assigned  to  him  certain  accounts  and 
securities  to  be  held  bv  him  as  trustee  for  the  defendant  B.  as  col- 
lateral security  to  a  chattel  mortgage  which  the  plaintiffs  had  made 
to  B. ;  that  B.  had  collected,  through  McL.,  a  large  sum  of  money 
upon  such  securities,  for  which  B.  had  not  accounted  to  the  plaintiffs. 
It  ^^as  not  charged  that  McL.  retained  in  his  hands  any  of  the 
moneys  collected,  or  that  the  amount  collected  exceeded  the  amount 
necessary  to  discharge  the  chattel  mortgage : — 

Held^  that  the  plaintiffs'  case,  as  stated,  did  not  entitle  them  to 
any  relief  against  McL.:  and  he  should  not  be  required,  on  examina- 
tion for  discovery,  to  answer  questions  relating  to  the  moneys 
collected. 

Appeal  by  the  defendant  McLaws  from  an  order  of  the 
Deputy  Referee  in  Chambers,  requiring  the  appellant  to 
attend  for  re-examination  and  answer  certain  question* 
which  he  refused  to  answer  upon  his  examination  for  dis- 
covery. 

M.  G.  Macneil,  for  the  appellant. 
D.  A.  Stacpoole,  for  the  plaintiffs. 

Mathers,  C.J.K.B.: — This  is  an  action  to  recover,  in- 
ter alia,  from  the  defendants  Bennetto  and  McLaws  a 
large  sum  of  money  which,  it  is  alleged,  the  defendants 
received  under  the  following  circumstances.  The  plain- 
tiffs, it  is  alleged,  gave  a  chattel  mortgage  to  the  defend- 
ant Bennetto  to  secure  the  sum  of  $6,332.  At  the  same 
time,  they  assigned  to  the  defendant  McT^aws,  or  to  Hug- 
gard  &  McLaws,  solicitors  for  the  defendant  Bennetto,  all 
their  interest  in  their  books,  book  accounts,  notes,  bills 
of  exchange,  etc.,  in  trust  for  the  defendant  Bennetto  and 
the  Vermont  Marble  Company,  by  way  of  collateral  security 
to  the  chattel  mortgage.    The  defendant  Bennetto,  through 


Digiti 


zed  by  Google 


568  ^BB  WESTERN  LAW  REPORTER,  [vOL.  19 

the  defendant  McLaws  or  Huggard  &  McLaws,  has  re- 
ceived large  sums  of  money  on  account  of  the  said  assign- 
ment, for  which  he  has  not  accounted  to  the  plaintiffs. 

These  allegations  (in  the  statement  of  claim)  are  very 
loosely  stated,  and  contain  a  number  of  alternative  allu- 
sions to  Huggard  &  McLaws,  which  can  serve  no  purpose 
other  than  to  make  the  statement  more  confused.  Stripped 
of  what  is  immaterial  or  worse,  and  stated  shortly,  the 
case  against  McLaws  here  alleged  is,  that  the  plaintiffs 
assigned  to  him  certain  accounts  and  securities  to  be  held 
by  him  as  trustee  for  Bennetto  as  collateral  security  to  a 
chattel  mortgage  which  the  plaintiffs  had  made  to  Ben- 
netto; that  Bennetto  has  collected,  through  McLaws,  a 
large  sum  of  money  upon  such  securities,  for  which  he, 
Bennetto,  has  not  accounted  to  the  plaintiffs. 

As  the  case  is  stated,  McLaws  was  not  a  trustee  for 
the  plaintiffs,  and  is  not  liable  to  account  to  them,  and 
they  have  no  right  to  complain  because  he  has  not  done  so. 
It  is  not  stated  that  he  retains  any  of  the  moneys  collected 
in  his  hands,  or  that  the  amount  collected  exceeds  the 
amount  necessary  to  discharge  the  chattel  mortgage.    - 

From  statements  made  by  counsel  and  from  the  papers 
before  me,  I  infer  that  McLaws  is  alleged  to  have  received 
and  retained  several  thousand  dollars  more  than  enough 
to  satisfy  the  chattel  mortgage.  A  mortgagee  is  trustee 
for  the  mortgagor  for  any  surplus  remaining  after  the 
mortgage  is  satisfied:  Giles  v.  Hamilton  Provident  and 
Loan  Society,  10  Man.  L.  R.  567.  An  agent  employed  by  a 
trustee  is  accountable  in  general  to  his  principal  only: 
Lewin  on  Trusts,  p.  214.  But,  if  this  surplus  is  in  the 
hands  of  McLaws,  who  refuses  to  pay  it  over,  even  though 
he  received  it  as  solicitor  for  Bennetto,  he  would  be  a 
proper  party  to  the  action,  and  the  plaintiffs  would  be 
entitled  to  relief  against  him:  Cooper  v.  Stoneman,  68  L.  T. 
18.  This,  however,  is  not  the  case  made  in  the  statement 
of  claim;  and  the  plaintiffs'  right  to  compel  McLaws  to 
answer  must  be  determined  upon  the  case  therein  made 
against  him.  In  my  opinion,  the  plaintiffs'  case,  as  stated, 
does  not  entitle  them  to  any  relief  against  McLaws;  and, 
under  the  circumstances,  it  would  be  oppressive  to  compel 
McLaws  to  answer  the  questions  which  he  refused  to 
answer  on  his  examination  for  discovery. 
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The  order  directing  him  to  attend  and  answer  will 
be  discharged,  with  costs  in  the  cause  to  the  defendant 
McLaws  in  any  event. 


KANITOBA. 

RoBsoN,  J.  Decbmbeb  IIth^  1911. 

SINGLE  COUKT. 

SVEINSON  V.  JENKINS. 

Vendor  and  PurcJutser — Contract  for  Sale  of  ^Land — Specific 
Performance  —  Action  by  Sub-purchaser  against  Pur- 
chaser and  Vendor  —  Equitable  Right — Privity  of  Con- 
tract— Pleading—^Demurrer — Parties. 

By  the  statement  of  claim  the  plaintiff  alleged  that  the  defend- 
ant J.  had  agreed  with  him  in  writing,  for  valuable  conjsideration, 
to  convey  certain  land  to  him,  and  that  he^  (the  plaintiff)  had  always 
been  ready  and  willing  to  carry  out  the  agreement;  that  the  defend- 
ant W.  was  the  owner  of  the  land,  and  had,  by  a  previous  written 
agreement,  agreed  with  J.  to  sell  the  land  to  him  upon  certain  terms ; 
that  J.  had  made  default  in  payment  to  W. ;  that  the  plaintiff  had 
notified  W.  of  his  interest  and  tendered  to  W.  the  full  amount  owing 
by  J.  to  W..  but  that  W.  refused  to  accept  it;  that  the  plaintiff 
was  ready  and  willing  to  pay  W.  the  amount  so  due  him ;  and  the 
plaintiff  prayed  specific  performance  of  his  agreement  with  J.,  a  de* 
claration  that  he  had  a  right  to  redeem^  and  that  W.  should  be  ad- 
judged to  convey  to  the  plaintiff  upon  payment  of  the  proper 
amount : — 

Heldf  upon  trial  of  a  question  of  law  in  the  nature  of  a  demurrer, 
that  the  plaintiff  had  in  equity  a  cause  of  action  against  W.,  and 
W.  was  properly  joined  as  a  defendant,  notwithstanding  that  there 
was  no  priority  of  contract  between  him  and  the  plaintiff. 

Dictum  of  Street,  J.,  in  SmitK  v.  Hughes,  5  O.  L.  R.  238,  245, 
and    cases    there    cited,    followed. 

Hartt  v.  Wishari  Langan  Co,,  18  Man.  L.  R.  370,  389,  9  W.  L. 
R.  519,  distinguished. 

Issue  of  law  raised  on  the  pleadings,  in  the  nature  of  a 
demurrer  hy  the  defendant  Wallace  to  the  statement  of  claim, 
in  an  action  for  specific  performance  of  a  contract  for  the 
Bale  and  purchase  of  land. 

C.  Blake,  for  the  defendant  Wallace. 
J.  K.  Sparling,  for  the  plaintiff. 

HoBSON,  J. : — The  plaintiff  sets  up  that  on  the  4th  Jan- 
uary, 1910,  the  defendant  Jenkins  agreed  in  writing  with 
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the  plaintiff,  for  valuable  consideration,  to  convey  to  the 
plaintiff  certain  land  in  Winnipeg,  and  that  the  plaintiff 
always  hag  been  ready  to  carry  out  the  agreement. 

The  plaintiff  also  sets  up  that  the  defendant  Wallace  is 
the  owner  of  the  land  in  question,  and  that  he,  Wallace,  by  * 
written  agreement  of  the  21st  April,  1908,  agreed  with  Jenk- 
ins to  sell  the  land  to  him  upon  terms  therein  set  out;  that 
Jenkins  made  default  in  payment  to  Wallace;  that  the  plain- 
tiff notified  Wallace  of  his  interest,  and  tendered  Wallace 
the  full  amount  owing  by  Jenkins  to  him,  and  that  Wallace 
refused  to  accept  it;  and  that  the  plaintiff  is  ready  and  will- 
ing to  pay  Wallace  tlie  amount  so  due  him. 

The  plaintiff  seeks  specific  performance  of  his  agreement 
with  Jenkins  and  a  declaration  that  he  has  a  right  to  re- 
deem, and  that  it  be  ordered  that  Wallace  convey  to  him, 
the  plaintiff,  on  payment  of  the  amount  due  Wallace  under 
the  agreement  between  him  and  Jenkins;  and  there  is  a 
prayer  for  further  and  other  relief. 

Various  defences  are  raised  by  both  defendants.  That 
of  the  defendant  Wallace  contains  the  objection  in  point  of 
law  ''that  the  plaintiff's  statement  of  claim  is  bad  in  law, 
as  the  same  discloses  no  cause  of  action  by  the  plaintiff 
against  him,  as  there  is  no  privity  of  contract  between  them.'* 

The  case  was  brought  before  me  for  the  hearing  of  this 
objection.  It  is  obvious  that,  if  it  be  sound,  it  will  dispose 
of  the  action  as  against  Wallace.  No  question  was  raised 
as  to  the  manner  in  which  the  matter  is  now  brought  up. 

For  present  purposes,  I  am  to  assume  that  the  facts 
are  as  alleged  in  the  statement  of  claim.  I  am  not  concerned 
with  the  defences  that  may  otherwise  be  open  to  Wallace. 
I  have  merely  to  consider  this  objection. 

On  behalf  of  the  defendant  Wallace  there  was  cited  the 
judgment  of  Perdue,  J.A.,  in  Hartt  v.  Wishart  Langan  Co., 
18  Man.  L.  R.  376,  387,  9  W.  L.  B.  519,  as  follows: 
''In  Madeley  v.  Booth,  2  De  G.  &  Sm.  718,  the  defendant 
was  held  to  be  not  compellable  to  take  an  under-lease  in- 
stead of  a  lease,  on  the  ground  that,  if  the  under-tenant 
tendered  rent  to  the  head  landlord,  the  latter  would  not  be 
bound  to  accept  it ;  that  there  was  in  fact  no  privity  of  con- 
tract between  the  head  landlord  and  the  under-tenant.  Thig 
case  is  approved  by  the  Court  of  Appeal  in  In  re  Beyfus  and 
Masters,  39  Ch.  D.  110.  The  principle  laid  down  in  Madeley 
V.  Booth  appears  to  me  to  be  very  applicable  to  the  present 
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case.  Here  there  is  no  privity  of  contract  between  the  Wis- 
hard  Langan  Company,  the  present  vendors,  and  the  Canad- 
ian Northern  Railway  Company,  and  the  railwAy  company 
could  not  be  compelled  by  the  Wishard  Langan  Company 
to  accept  from  the  latter  the  payments  due  by  the  Quill 
Plains  Land  Company  to  the  railway  company.  If,  there- 
fore, the  Quill  Plains  Land  Company  were  to  make  default 
In  their  payments,  the  Wishard  Langan  Company  could  not 
compel  the  railway  company  to  receive  these  payments  from 
them/' 

In  Hartt  v;  Wishard  Langan  Co.,  the  question  now 
raised  was  not  directly  involved.  The  main  subject  under 
consideration  was  that  of  the  title  of  the  defendants  to 
the  land  agreed  to  be  sold.  In  the  contracts  there  in  ques- 
tion, there  were  provisions  against  assignment  which  may 
have  been  material.  It  does  not  seem  to  me  that,  in  any 
event,  the  words  used  by  Mr.  Justice  Perdue  were  intended 
to  be  a  considered  pronouncement  on  the  subject.  It  did  not 
appear  that  the  defendants  were  in  a  position  to  carry  out 
all  the  terms  of  the  agreement  of  sale  under  which  their 
own  vendors  were  to  derive  title. 

In  the  present  case,  the  plaintiiFs  counsel  refers  me  to 
the  case  of  Smith  v.  Hughes,  5  0.  L.  B.  238,  where  Street, 
J.,  at  p.  245,  said :  "  The  right  of  the  plaintiff  to  join  Plum- 
mer  at  all  as  a  defendant  in  the  action  was  questioned  by  the 
defendants,  as  he  was  not  a  party  to  the  contract  sought  to 
be  enforced,  but  there  seems  authority  for  this  being  done 
ander  the  circumstances  here  existing.  The  foundation  of 
the  right  to  join  A.,  the  original  vendor,  in  an  action  for 
specific  performance  by  a  purchaser  C.  from  the  original 
vendee  B.,  seems  to  me  to  be  that  the  purchaser  C.  is  the 
equitable  owner  under  his  contract  with  B.  of  B.'s  rights 
against  A.,  and  that  he  may  join  A.  in  his  action  with  B. 
as  a  co-defendant,  upon  offering  to  perform  B.'s  contract 
with  A.;  Dyer  v.  Pulteney,  Bamardiston  (Ch.)  160;  South 
Eastern  R.  W.  Co.  v.  Knott,  10  Hare  122 ;  Fenwick  v.  Bul- 
man,  L.  R.  9  Eq.  166.*' 

This  itself  was  merely  obiter  dictum,  but  the  cases  cited 
by  Mr.  Justice  Street  seem  to  me  fully  to  support  the  pro- 
position. 

In  Dyer  v.  Pulteney,  Bamardiston  (Ch.)  160,  Pulteney 
agreed  to  sell  to  York,  who  agreed  to  sell  to  the  plaintiff. 
The  plaintiff  claimed  as  against  Pulteney  the  right  to  en- 
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force  York^s  contract.  Lord  Hardwicke  said :  "  Did  indeed 
the  plaintiff  submit  to  stand  in  the  place  of  York  in  the 
whole  of  the  agreement  that  York  entered  into  with  Mr. 
Pulteney,  the  plaintiff  would  be  entitled  to  stand  in  the 
place  of  York  for  the  purpose  that  has  been  mentioned." 

In  South  Eastern  B.  W.  Co,  v.  Knott,  10  Hare  118,  the 
exact  question  does  not  seem  to  have  been  considered. 

In  Fenwick  v.  Bulman,  L.  B.  9  Eq.  165,  dealing  with 
this  question,  at  p.  168,  Vice- Chancellor  Stuart  said :  "  How- 
ever, if  I  entertained  any  doubt  in  this  case,  it  would  be  dis- 
pelled by  the  decision  of  Lord  Hardwicke 'in  Dyer  v.  Pul- 
teney,  Barnardiston  (Ch.)  1*60,  in  which  the  obvious  equity 
of  a  sub-purchaser  is  clearly  recognised/' 

In  view  of  these  expressions,  I  cannot  sustain  the  objec- 
tion of  the  defendant  Wallace,  and  it  is  overruled  with  costs 
in  the  cause  to  the  plaintiff  as  against  that  defendant  in 
any  event. 
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Mathers,  C.J.K.B.  Decembbr  9th,  1911. 

chambers. 

Be  BULGEE. 

Lunutic  —  Petition  for  Declaration  of  Lunacy  and  Appoint- 
ment of  a  Committee  —  Supposed  ^Lunatic  out  of  Juris' 
diction  —  Property  in  Jurisdiction  —  Committee  of 
Estate  —  Jurisdiction  of  Court  —  Requirements  of  Prac- 
tice —  Indorsement  of  Petition  —  Service  on  Supposed 
Lunatic  —  Evidence  in  Support  of  Petition  —  Affidavits 
— Material  Facts  —  Petitioner  out  of  the  Jurisdiction^ 

Where  an  alleged  lunatic  is  resident  out  of  the  jurisdiction  of 
the  Ck>urt  to  which  application  is  made  for  a  declaration  of  hmacy, 
but  is  alleged  to  possess  property  in  the  jurisdiction,  the  Ck>urt  has 
power,  in  a  proper  case,  to  make  a  declaration  of  lunacy  and  to  ap- 
point a  committee  of  the  lunatic's  estate  in  the  jurisdiction. 

Re  Southcote,  2  Yes.  Sr.  401,  followed. 

Where  the  supposed  lunatic  is  said  to  be  in  an  asylum,  a  com- 
mittee of  her  person  will  not  be  appointed. 

An  application  by  petition  for  a  declaration  of  lunacy  was  re- 
fused, where  the  petition  was  not  indorsed  as  required  by  Rule  772; 
where  there  was  no  evidence  that  it  had  been  served  upon  the  sup- 
posed lunatic,  nor  that  service  had  been  dispensed  with;  where  there- 
was  no  proper  or  sufficient  evidence  to  shew  that  she  was  of  un- 
sound mind  (the  fact  that  she  was  in  an  asylum  for  the  insane  not 
being  proof)  ;  where  the  petitioner  was  out  of  the  jurisdiction,  and 
no  person  within  the  jurisdiction  was  joined  as  a  co-petitioner; 
and  where  there  was  only  one  affidavit  of  a  medical  man,  instead  of 
two,  in  support  of  the  petition. 

The  affidavits  must  not  consist  of  mere  generalities  or  opinions^ 
but  must  state  with  particularity  the  material  facts  pointing  to  un- 
soundness of  mind  and  incapacity  on  the  part  of  the  alleged  lunatic 
to  manage  himself  and  his  affairs. 

History  and  scope  of  the  jurisdiction  in  lunacy,  practice  upon 
lunacy  petitions,  and  review  of  the  authorities. 

VOL.  XIX.  W.L.B.   NO.   9 — ^38 
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Petition  for  a  declaration  of  lunacy  and  the  appoint- 
ment of  a  conunittee. 

A.  C.  David,  for  the  applicant. 

Mathers,  C.J.K.B.: — This  is  a  petition  for  a  declara- 
tion that  Alicia  Bulger  may  be  declared  a  lunatic,  and  that 
the  Toronto  General  Trusts  Corporation  may  be  appointed 
committee  of  her  person  and  estate. 

The  petition  is  presented  by  John  A.  Bulger,  her  son, 
who  resides  in  the  city  of  Vancouver,  in  the  province  of 
British  Columbia,  and  it  alleges  that  the  supposed  lunatic 
has  for  18  years  past  been  and  now  is  deprived  of  her 
reason  and  understandiag,  and  is  altogether  unfit  and  un- 
able to  govern  herself  or  to  manage  her  affairs,  and  that 
her  friends,  to  ensure  her  safety,  as  well  as  that  of  others, 
have  been  under  the  necessity  of  putting  her  in  the 
hospital  for  the  insane  at  London,  Ontario.  It  then  alleges 
that  she  is  entitled  to  an  interest  in  the  estate  of  Ninon 
Bulger,  her  deceased  husband,  amounting  to  $4,206.66;  that 
she  is  63  years  of  age;  and  that  in  1893  she  was  removed 
to  the  provincial  asylum  for  the  insane  at  London,  Ontario, 
where  she- has  since  been. 

The  petition  is  not  indorsed  as  required  by  Rule  772; 
and  there  is  no  evidence  that  it  has  been  served  upon  the 
supposed  lunatic,  nor  is  there  any  evidence  that  service 
has  been  dispensed  with. 

The  evidence  in  support  of  the  allegations  contained 
in  the  petition  consists  of  an  affidavit  by  the  petitioner  him- 
self, sworn  at  Vancouver,  verif3ring  the  allegations  in  the 
petition,  and  an  affidavit  of  one  W.  J.  Robinson,  a  Doctor 
of  Medicine,  of  the  city  of  London,  in  the  province  of 
Ontario,  which  states  that  since  1908  he  has  been  attend- 
ing Alicia  Bulger,  who  has  been  since  that  date  a  patient 
in  the  provincial  asylum  for  lunatics  at  London;  that  she 
was  admitted  on  the  18th  January,  1895;  that  he  has 
always  considered  her  a  person  of  weak  intellect  and 
erroneous  judgment;  and  that  he  saw  her  last  on  the  27th 
July,  1911,  and  found  that  she  was  still  subject  to  mental 
hallucinations,  which  he  does  not,  however,  describe.  The 
only  fact  set  out  in  the  affidavit,  apart  from  the  doctor's 
own  opinion,  is  that  ^*she  asserts  that  she  was  divorced 
from  her  husband  and  that  she  never  married  him,  both 
of  which  are  untrue.'' 


Digiti 


zed  by  Google 


1911]  RE  BULGER.  575 

I  reserved  my  decision  on  this  application,  not  be- 
cause I  had  any  doubt  that  it  could  not  be  granted  in  the 
form  in  which  it  comes  before  me,  but  because  I  infer 
from  this  and  other  applications  recently  made  to  me  that 
the  law  and  practice  relating  to  lunacy  matters  is  but 
very  imperfectly  understood,  and  I  deemed  it  advisable 
to  commit  my  decision  to  writing  with  a  view  of  settling 
the  practice  relating  to  such  matters. 

In  England,  from  the  earliest  times,  the  custody  of 
idiots  and  lunatics,  and  the  management  of  their  property, 
have  been  vested  in  the  Crown,  by  a  succession  of  Acts  of 
ParUament — ^first  by  a  statute  of  Edw.  I.,  now  lost,  and 
later  by  the  statute  de  prasrogativa  regis,  17  Edw.  II. 
ch.  9.  This  jurisdiction  was  not  exercised  by  the  Sovereign 
in  person,  but  was  delegated  by  him  to  the  Lord  Chancel- 
lor under  his  sign  manual — ^the  Eoyal  authority  being,  in 
the  contemplation  of  the  law,  thus  delegated  merely  to 
avoid  applications  to  the  King  in  person :  Ex  p.  Grimstone, 
27  Eng.  B.  458.  It  was  not,  however,  as  head  of  the 
Court  of  Chancery  that  the  Lord  Chancellor  exercised 
this  jurisdiction,  but  as  the  representative  and  delegate 
of  the  Crown  under  the  sign  manual.  The  theory  of  the 
law  was,  that,  when  a  person  was  found  idiot  or  lunatic, 
the  Sovereign  alone  had  power  to  grant  the  custody  of 
him  and  his  estate  by  sign  manual;  and,  therefore,  to  save 
repeated  applications  to  the  Crown,  the  power  in  question 
was  delegated  by  sign  manual  to  the  Lord  Chancellor  on 
his  coming  into  officee. 

After  the  custody  of  the  idiot  or  lunatic  and  his  estate 
had  been  granted  by  virtue  of  this  authority,  the  Lord 
Chancellor  acted  in  other  matters  relative  to  the  lunatic, 
not  xmder  the  sign  manual,  but  by  virtue  of  his  general 
power  as  keeper  of  the  King's  conscience :  Ex  p.  Grimstone, 
supra. 

The  jurisdiction  of  the  Court  of  King's  Bench  in  such 
matters  is  derived  from  sec.  3  of  the  Lunacy.  Act,  ch.  103, 
R.  S.  M.  1902,  which  confers  upon  this  Court  jurisdiction 
relating  to  "  those  matters  which  in  England  are  conferred 
upon  the  Lord  Chancellor  by  commission  from  the  Crown 
under  the  sign  manual.^*  The  Chancellor's  jurisdiction  as 
the  King's  delegate,  thus  conferred,  empowers  this  Court 
to  decide  the  question  of  lunacy  or  non-lunacy,  and  to  pro- 
vide a  committee  of  the  estate.    In  dealing  with  the  pro- 
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perty  of  the  lunatic  and  appointing  a  committee  of  his 
estate,  the  Court  acts  imder  its  general  Chancery  jurisdic- 
tion,  supplemented  by  the  powers  conferred  by  the  Lunacy 
Act. 

By  the  Act  above  referred  to,  there  are  three  methods 
of  obtaining  a  judicial  finding  of  the  fact  of  lunacy:  (1) 
by  inquisition,  under  sec.  4;  (2)  by  inquiry  in  lieu  of  com- 
mission, imder  sec.  9;  (3)  by  summary  inquiry,  under 
sec.  11. 

The  first  two  methods  are,  in  this  province,  but  rarely, 
if  ever,  resorted  to.  The  application  in  question  is  made 
under  sec.  11. 

The  summary  application  under  sec.  11  is  made  to  a 
Judge  in  Chambers,  upon  petition,  and  may  be  supported 
by  affidavit  evidence  under  King^s  Bench  Rule  473.  The 
petition  should  be  indorsed  with  the  notice  provided  in 
Rule  772,  addressed  to  the  supposed  lunatic.  This  Rule  has 
not  been  complied  with  in  this  case.  The  petition  must  be 
personally  served:  Re  Miller,  1  Ch.  Ch.  R  215;  unless  ser- 
vice has  been  dispensed  with.  Notice  to  the  lunatic  will 
be  dispensed  with  only  when  it  would  be  dangerous  to  the 
lunatic  to  serve  him.  The  mere  fact  that  an  affidavit  that 
such  service  would  be  dangerous  has  been  made  by  the 
medical  superintendent  of  the  asylum  in  which  the  party 
is  confined  is  not  sufficient  to  justify  the  Court  in  dis- 
pensing with  personal  service:  Re  Newman,  2  Ch.  Ch.  R. 
390;  Re  Mein,  2  Ch.  Ch.  R.  429.  There  must  be  some 
corroboration.  As  stated  by  the  Secretary,  in  the  Newman 
case,  the  confinement  of  the  person  in  the  asylum  might 
have  been  wholly  unjustifiable,  and  the  refusal  to  permit 
service  upon  him  might  be  to  prevent  his  case  being 
brought  under  the  notice  of  the  Court  and  his  being  set 
at  liberty. 

The  petition  should  be  presented  by  the  nearest  rela- 
tive; and,  where  the  petitioner  is  out  of  the  jurisdiction, 
some  person  within  the  jurisdiction  should  be  joined  as 
co-petitioner:  Haywood  &  Massey's  Lunacy  Practice,  p.  20. 

The  petition  should  also  be  signed  by  the  petitioner. 
It  should  set  out  all  material  facts;  should  allege  the  fact 
of  the  lunacy;  should  shew  who  are  the  relatives  of  the 
lunatic;  and  should  pray  specifically  for  a  declaration  of 
lunacy  and  for  the  appointment  of  the  committee  of  the 
person  and  estate,  or  one  of  these,  as  circumstances  may 
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require,  and  should  ask  for  costs  of  the  application  and 
for  other  relief.  The  petition  should  be  supported  by  the 
affidavit  of  at  least  two  medical  men :  Re  Fleming,  13 
U.  C.  L.  J.  K  S.  197;  Re  Patton,  1  Ch.  Ch.  R.  192.  The 
affidavits  of  the  medical  men  must  not  be  confined  to 
stating  their  opinion  of  the  lunacy,  but  they  must  shew  all 
the  facts  evidencing  the  lunacy,  from  which  the  Court 
may  judge  for  itself  whether  the  person  is  or  is  not  of 
unsound  mind:  Mclntyre  v.  Kingsley,  1  Ch.  Ch.  R.  281. 

In  Ex  p.  Persse,  1  Moll.  219,  Lord  Chancellor  Hart 
stated,  in  refusing  an  application:  "The  precise  facts  and 
all  the  evidence  that  can  be  got  together  should  be  laid 
before  me.     It  is  not  a  matter  lightly  to  be  granted.*' 

In  addition  to  the  affidavits  of  lAedical  men,  there 
should  be  affidavits  from  members  of  the  family  of  the 
alleged  lunatic  and  other  prsons  who  know  him.  These 
affidavits  must  not  consist  of  mere  generalities  or  opinions, 
but  must  state  with  particularity  the  material  facts  point- 
ing to  unsoundness  of  mind  and  incapacity  on  the  part  of 
the  alleged  lunatic  to  manage  himself  and  his  affairs :  Ren- 
ton  on  Lunacy,  p.  259. 

Nothing  can  be  inferred  against  the  supposed  lunatic 
from  the  fact  that  she  is  confined  in  a  lunatic  asylum. 
She  may  be  there  improperly.  If,  however,  proper  evi- 
dence is  produced  that  the  respondent  has  been  found  a 
lunatic  by  a  foreign  tribunal  having  jurisdiction  so  to  find, 
though  not  binding  upon  this  Court,  it  would  generally  act 
upon  such  finding. 

The  petition  must  be  personally  served,  unless  service 
is  dispensed  with.  It  is  doubtful  if  there  is  any  power  to 
serve  it  out  of  the  jurisdiction.  Leave  to  do  so  was  given 
in  Re  Webb,  12  0.  L.  R.  194;  but  that  was  under  Ontario 
Rules,  which  are  not  the  same  as  ours.  There  is  power, 
under  sec.  15  of  the  Lunacy  Act  and  Rule  183,  to  order 
substitutional  service,  but  such  service  can  be  ordered  only 
when  prompt  personal  service  cannot  be  effected.  How 
these  difficulties  may  be  overcome,  I  will  leave  to  be  dis- 
posed of  when  they  arise. 

In  this  particular  case,  the  lunatic  is  resident  out  of 
the  jurisdiction;  but  is  alleged  to  possess  property  here. 
TJnder  such  circumstances,  this  Court  has  jurisdiction, 
in  a  proper  case,  to  declare  her  a  lunatic  and  to  appoint 
a  committee  of  her  estate  here:  Re  Southcote,  2  Ves.  Sr. 
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401.  As  the  supposed  lunatic  is  said  to  be  in  an  asylum, 
a  committee  of  her  person  should  not  be  appointed.  Such 
an  order  is  prayed  in  the  petition,  but  of  course  could  not 
be  granted.  The  appointment  would  have  to  be  confined 
to  her  estate. 

For  these  reasons  I  must  refuse  this  application. 


UANITOBA. 

November  6th,  1911. 

coubt  op  appeal. 

SHONDRA  V.  WINNIPEG  ELECTBIC  B,  W.  CO. 

Negligence  —  Master  and  Servant  —  Injury  to  Servant  — 
Negligence  of  Foreman  of  Master^s  Works  —  Contribij^ 
tory  Negligence  of  Servant  —  Finding  of  Jury  —  Jn- 
sufficiency  —  New  Trial, 

The  judgment  of  Robson,  J.,  19  W.  L.  R.  13,  upon  the  findings 
of  a  jury,  dismissing  the  action,  was  set  aside,  and  a  new  trial 
directed,  upon  the  ground  that  the  finding  of  the  jury  as  to  contri- 
butory negligence  was  insufiicient. 

Appeal  by  the  plaintiff  from  the  judgment  of  Bobson, 
J.,  19  W.  L.  B.  13,  dismissing  the  action. 

The  appeal  was  heard  by  Howell,  C.J.M.,  Bichards 
and  Perdue,  JJ.A. 

W.  H.  Trueman,  for  the  plaintiff. 
E.  Anderson,  K.C.,  for  the  defendants. 

Howell,  C.J.M.: — There  were  seven  questions  sub- 
mitted to  the  jury,  the  answers  to  six  of  which  would 
justify  a  verdict  for  the  plaintiff.  The  sixth  question  was 
as  follows:  "Might  the. plaintiff,  by  the  exercise  of  reason- 
able care,  have  avoided  the  accident?"  The  answer  to 
this  question  given  by  the  jury  was:  "Yes,  he  might." 

There  were  several  different  ways  by  which  the  plain- 
tiff might  have  performed  the  work  which  he  was  ordered 
to  perform,  and  it -is  impossible  to  say  in  what  respect  he 
did  not  exercise  reasonable  and  proper  care;  and  so  it  is 
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impossible  to  say,  from  the  answer  given  by  the  jtiry, 
whether  the  plaintiff,  in  law,  was  guilty  of  contributory 
negligence. 

If  the  question  had  been,  "  Was  the  plaintiff  guilty  of 
contributory  negligence?'^  and  the  jury  had  answered 
"yes,**  without  stating  what  that  negligence  consisted  of, 
the  answer  would  have  been  simply  an  answer  to  a  ques- 
tion of  law.  It  seems  to  me  that  the  safer  course  to  have 
taken  in  this  case  would  have  been  to  put  two  questiona 
as  to  this  contributory  negligence:  (1)  Was  the  plaintiff 
guilty  of  negligence?  (2)  If  ''yes'*  to  the  former  ques- 
tion, what  was  this  act  of  negligence?  It  would  probably 
bte  well  to  follow  that  by  a  third  question:  Whose  negli- 
gence really  caused  the  accident? 

The  verdict  for  the  defendants  must  be  set  aside,  and 
a  new  trial  granted. 

The  costs  of  this  appeal  and  of  the  &st  trial  to  be 
costs  in  the  cause. 

Richards,  J.A.: — I  think  there  should  be  a  new  trial. 
I  do  not  think  there  should  be  a  verdict  entered  for  the 
plaintiff.  The  answer  to  the  sixth  question  does  not  go 
far  enough  to  shew  this  Court  whether  the  accident  was 
the  result  of  the  plaintiff's  own  negligence  or  not.  But, 
60  far  as  the  answer  does  go,  it  is  in  the  defendants' 
favour. 

For  that  reason,  although  the  plaintiff  succeeds  to  the 
extent  of  getting  a  new  trial,  I  would  not  allow  the  plain- 
tiff costs  of  the  appeal,  but  would  order  that  the  costs  of 
the  appeal  and  of  the  trial  already  had  shall  abide  the 
ultimate  result  of  the  action. 

Perdue,  J.A.,  concurred. 
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UANITOBA. 

BoBSON',  J.  December  12th,  1911. 

TRIAL. 

CRANE  V.  LAVOIE. 

Promissory  Notes — Signature  as  Makers  in  Name  of  Incor- 
porated Company  by  President  and  Manager,  before  In- 
corporation —  Company  afterwards  Incorporated  not 
Liable  —  Notes  Given  for  Indebtedness  of  Partnership 
— Considetntion  —  Request  for  Forbearance  —  Implied 
Warmnty  of  Existence  of  Comppny-principal — Liability 
of  President  and  Manager,  <w  Agents,  for  Breach  of 
Warranty — Absence  of  Knowledge  by  Creditors  of  Non- 
incorpomtion  of  Company — Presentment  for  Payment — 
No  Necessity  for. 

Promissory  notes,  payable  to  the  plaintififs,  were  signed  by  the 
defendants  L.  and  F.  in  this  way :  "  The  Foumier  Co.  Ltd.,  F.  X.  L., 
President,  D.  F.,  Manager.''  At  the  time  of  the  making  of  the  notes, 
there  was  no  such  company  as  "The  Foumier  Company  Limited." 
Afterwards,  a  company  was  incorporated  under  that  name.  The 
defendant  F.  and  another  man  had  been  in  business  as  partners, 
and  became  indebted  to  the  plaintiffs.  Shortly  before  the  above- 
mentioned  notes  were  given,  F.  approached  the  accountant  of  the 
plaintiffs,  and  intimated,  as  the  fact  was,  that  he  (F.)  and  others, 
including  L.,  were  about  to  form  the  Fournier  Company,  and  desired 
that  the  plaintiffs  should  accept  the  oblisrations*  of  that  company  to 
meet  the  account  against  the  partnership.  The  plaintiffs  agreed  to 
that  course;  and,  shortly  afterwards,  before  the  incorporation,  the 
plaintiffs   received   the   notes : — 

Held,  that  the  company  could  not,  after  incorporation,  ratify 
the  notes  or  become  liable  for  the  indebtedness  in  any  way  short  of 
a  new  contract. 

Natal  Land  and  Colonization  Co.  v.  Pauline,  etc,.  Syndicate 
Limited,  [1904]  A.  C.  120.  followed. 

Held,  also,  that,  assuming  that  there  was  no  release  of  the  plain- 
tiffs' rights  against  the  partnership,  there  was,  as  appeared  from  the 
evidence,  a  request  for  forbearance,  in  consideration  of  the  new 
obligations,  and  the  forbearance  in  fact  was  granted,  which  was  suffi- 
cient consideration. 

CrearM  v.  Hunter,  19  Q.  B.  D.  341,  followed. 

Held,  also,  that  the  defendants  were  liable  for  breach  of  an  im- 
plied warranty  of  the  existence  of  n  principal. 

West  London  Commercial  Bank  v.  Kit8on,  13  Q.  B.  D.  300, 
and  \8immcns  v.  Liberal  Opinion  Limited,  In  re  Dunn,  [1911]  1 
K.  B.  966,  followed. 

Held,  also,  that  there  was  no  basis  for  the  inference  that  the 
plaintiffs'  accountant  had  knowledge  that  the  company  had  not  been 
incorporated  when  the  notes  were  sent  to  the  plaintiffs. 

Held,  also,  that  there  was  no  obligation  on  the  plaintiffs  to  pre- 
sent the  notes  in  order  to  recover  against  the  defendants  on  a  breach 
of  warranty  of  the  existence  of  their  pretended  principal. 

Held,  also,  that  the  measure  of  the  plaintiffs'  damages  was  tht 
amount  of  the  notes  and  interest. 
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Action  against  F.  X.  Lavoie  and  D.  Foumier  on  seven 
promissory  notes  made  by  the  defendants. 

G.  H.  Ross,  for  the  plaintiffs. 

R.  M.  Dennistoun,  K.C.,  and  A.  Dubue,  for  the  defend- 
ants. 

RoBSON,  J. : — The  plaintiffs  set  up  that  on  or  about  the 
10th  May,  1910,  the  defendants  F.  X.  Lavoie  and  D.  Four- 
nier,  purporting  to  act  as  the  president  and  manager  re- 
spectively of  the  Fournier  Company  Limited,  signed  six 
promissory  notes  for  $200  each,  payable  to  the  plaintiffs  dated 
the  10th  May,  1910,  payable  2,  3,  4,  5,  6,  and  7  months,  re- 
spectively, after  date,  and  one  otherwise  similar  note  for 
$115.79,  the  notes  being  signed  as  follows: — 
"The  Fournier  Co.  Ltd., 

''F.  X.  Lavoie,  President. 
"D.  Fournier,  Manager." 

The  plaintiffs  also  alleged  that,  at  the  time  of  the  making 
of  the  said  notes,  there  was  no  such  company;  that  the  notes 
were  not  paid  at  maturity,  and  still  remain  unpaid. 

The  defendants  appeared  separately,  and  delivered  de- 
fences, in  which  they  denied  the  plaintiffs^  allegations  and 
pleaded  the  special  matter  now  to  be  dealt  with. 

A  company  named  "The  Foumier  Company  Limited" 
was  incorporated  by  letters  patent  of  incorporation  (Mani- 
toba), on  the  2nd  June,  1910,  It  was  that  company  which 
the  defendants  had  in  contemplation  when  they  signed  the 
notes  sued  on.  It  is  unnecessary  to  remark  that  that  com- 
pany could  not  ratify  these  contracts  or  become  liable  for 
the  indebtedness  in  any  way  short  of  a  new  contract  entered 
into  by  it :  Natal  Land  and  Colonization  Co.  v.  Pauline,  etc.. 
Syndicate  Limited,  [1904]  A.  C.  120.  So  that,  unless  the 
defendants  are  in  some  way  liable,  the  making  of  the  notes 
meant  nothing.  Whether,  under  the  circumstances,  the  de- 
fendants are  to  be  treated  as  makers  of  the  notes,  or  as  hav- 
ing warranted  the  existence  and  capacity  of  the  company, 
makes,  to  my  mind,  little  difference,  on  the  substantial  ques- 
tion of  liability. 

There  is  a  class  of  cases  where  it  was  contended  that  per- 
sonal liability  was  excluded  by  words'  indicating  that  the 
maker  was  merely  signing  in  tlie  capacity  of  executor  or  ad- 
ministrator or  the  like.  In  Story  on  Agency  this  class  is 
referred  to  as  follows  (paragraph  280) :    "  Persons  contract- 
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ing  as  agents  are,  nevertheless,  ordinarily,  although,  as  we 
shall  presently  see,  not  universally,  held  personally  respon- 
sible, where  there  is  no  other  responsible  principal  to  whom 
resori;  can  be  had.  Thus,  for  example,  where  a  person  signed 
a  note  'as  guardian  of  A.  B.,'  he  was  held  to  be  personally 
liable  on  the  note,  for  he  could  not  make  his  ward  personally 
liable  therefor,  nor  his  ward's  assets.  So,  where  a  person 
signed  a  note  '  as  trustee  of  A.  B.,'  he  was  held  personally 
liable  on  the  note,  for  it  was  not  primarily  binding  on  his 
cestui  que  trust.  So,  where  a  person  signed  a'  note  '  as  ex- 
ecutor of  A.  B.,'  or  as  '  administrator  of  A.  B.,*  it  ^7as  held 
that  he  was  personally  liable  on  the  note,  for  such  a  note 
would  not  bind  the  estate  of  the  deceased,  and  to  give  it  any 
validity  it  must  be  construed  to  be  a  personal  obligation  of 
the  maker.  So  a  bill  of  exchange  accepted  by  A.,  'as  ad- 
ministrator of  B..'  will  bind  B.  personally.*' 

Paragraph  281:  "This  whole  doctrine  proceeds  upon  the 
plain  principle  that  he  who  is  capable  of  contracting  and 
does  contract  in  his  own  name,  although  he  is  the  agent  of 
another  who  is  incapable  of  contracting,  intends  to  bind 
himself,  since  in  no  other  way  can  the  contract  possess  any 
validity,  but  it  would  perish  from  its  intrinsic  infirmity.'' 

Section  52  of  the  Bills  of  Exchange  Act  reads  thus : — 

"62.  Where  a  person  signs  a  bill  as  drawer,  indorser  or 
acceptor,  and  adds  words  to  his  signature  indicating  that  he 
signs  for  or  on  behalf  of  a  principal,  or  in  a  representative 
character,  he  is  not  personally  liable  thereon;  but  the  mere 
addition  to  his  signature  of  words  describing  him  as  an 
agent,  or  as  filling  a  representative  character,  does  not  ex-' 
empt  him  from  personal  liability. 

"  (2)  In  determining  whether  a  signature  on  a  bill  is 
that  of  the  principal  or  that  of  the  agent  by  whose  hand  it  is 
written,  the  construction  most  favourable  to  the  validity  of 
the  instrument  shall  be  adopted." 

Mr.  Justice  Eussell,  in  his  Commentary  on  the  Act,  p. 
176,  refers  to  a  note  of  Mr.  Justice  Maclaren  in  his  work, 
*'  to  the  effect  that  it  is  in  accordance  with  the  maxim  '  ut  res 
magis  valeat  quam  pereat,'  saying  that  in  many  cases  where 
an  agent  or  officer  has  been  held  personally  liable,  it  is  quite 
evident  that  he  did  not  intend  to  bind  himself  personally, 
and  there  has  been  a  great  deal  to  be  said  in  favour  of  his 
not  being  liable ;  but,  inasmuch  as  he  did  not  legally  bind  his 
principal  or  the  company,  as  the  case  may  be,  he  has  been 
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considered  personally  responsible,  on  the  principle  laid  down 
in  the  sub-section/' 

These  authorities  seem  to  treat  the  person  who  assumes 
to  qualify  the  obligation  as  in  fact  the  maker. 

But  in  a  case  referred  to  in  Russell,  p.  173,  and  more 
like  this,  viz..  West  London  Commercial  Bank  v.  Kitson,  13 
Q.  B.  D.  360,  the  liability  is  put  on  the  ground  of  warranty. 
Brett,  M.B.,  said :  "  The  acceptance  was  in  this  form :  *  Ac- 
cepted for  and  on  behalf  of  the  B.  and  I.  Company,  6.  K., 
P.  S.  P.,  directors ;  B.  W.,  Secretary.'  The  meaning  of  that 
IS  plain.  It  is  that  we  accept  as  directors  for  and  on  behalf 
of  the  company,  so  that  any  one  who  should  take  the  bill 
would  assume  that  the  company  had  power  to  accept  it,  and 
that  the  defendants,  as  directors,  were  authorised  by  the  com- 
pany to  accept  it.  That  is  what  this  acceptance  meant,  and 
it  was  so  given  in  order  that  the  bill  might  be  discounted. 
By  whom  was  the  bill  to  be  discounted?  Surely  not  by  the 
person  who  knew  that  the  company  had  no  power  to  accept, 
and  that  the  defendants  had  no  authority  to  do  so  for  the 
company.  The  acceptance  was  meant  to  represent  that  the 
company  had  such  power,  and  that  the  defendants  had  sucl^ 
authority.'*  Bowen,  L. J.,  at  p.  362,  said :  '*  What  is  the  ef- 
fect of  their  signatures  as  acceptors  of  this  bill?  It  is  a 
representation  that  they  had  authority  to  sign  as  directors 
on  behalf  of  the  company;  and,  as  they  intended  that  the 
bill  should  pass  to  third  persons,  they  are  bound  to  make 
it  good." 

It  seems  to  me  that  this  is  the  proper  view  from  which 
to  approach  the  present  case. 

There  is  recent  authority  for  saying  that  there  may  be 
an  implied  warranty  of  the  existence  of  the  principal.  The 
action  is  not  confined  to  cases  of  warranty  of  authority  from 
an  existing  principal. 

In  Simmons  v.  Liberal  Opinion  Limited,  In  re  Dunn, 
[19*11]  1  K.  B.  966,  a  solicitor  appeared  and  defended  in  an 
action  against  a  supposed  incorporated  company,  whereas  in 
fact  there  was  no  such  corporation.  The  solicitor  was  held 
liable  to  the  plaintiffs  for  the  costs  of  the  abortive  proceed- 
ings. This  was  on  the  ground  of  warranty  of  the  existence 
of  the  client.  No  distinction  was  made  between  the  case 
where  there  is  a  principal,  but  an  absence  of  authority,  and 
that  where  there  is  in  fact  no  principal. 
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The  statement  of  claim  in  the  present  case  is  eo  drawn 
that  the  action  may  be  treated  from  either  of  the  two  stand- 
points mentioned. 

Having  got  thus  far,  it  is  necessary  to  consider  the  facts 
more  closely. 

The  defendant  Pournier  and  one  Laplante  had  been  doing 
business  as  plumbers.  They  became  indebted  to  the  plaintiffs 
in  about  $1,500.  Shortly  before  the  notes  in  question  were 
given,  Foumier  and  one  Cot6  approached  Thompson,  the  ac- 
countant of  the  plaintiffs,  and  intimated,  as  the  fact  was, 
that  Cote,  Lavoie,  Pournier,  and  others,  were  about  to  form 
the  Pournier  Company,  and  desired  that  the  plaintiffs  should 
accept  the  obligations  of  that  company  to  meet  the  account 
against  Laplante  and  Pournier.  The  plaintiffs  agreed  to 
that  course;  and,  shortly  afterwards  and  before  the  incor- 
poration, the  plaintiffs  received  the  notes.  The  notes  were 
signed  by  the  defendants  and  sent  to  the  plaintiffs  pursuant 
to  the  arrangement  mentioned. 

It  was  contended  by  the  defendants  that  the  plaintiffs 
reserved  their  rights  against  Laplante  and  Pournier,  and  that 
the  transaction  did  not  amount  to  a  novation;  and,  there- 
fore, there  was  no  consideration  for  the  notes.  Even  assum- 
ing that  there  was  no  release  of  the  plaintiffs'  rights  against 
Laplante  and  Pournier,  there  was,  as  appears  from  the  evi- 
dence of  Cot6  and  Pournier,  a  request  for  forbearance,  in 
consideration  of  the  new  obligations,  and  the  forbearance 
in  fact  was  granted.  It  is  my  view  that  this  was  sufficient 
consideration.  There  is  high  authority  for  this  in  the  case  of 
Crears  v.  Hunter,  19  Q.  B.  D.  341.  The  head-note  suc- 
cinctly sets  forth  the  facts  and  the  decision  as  follows :  *'  Por 
the  purpose  of  inducing  the  plaintiff  to  give  time  to  the  de- 
fendant's father  for  payment  of  a  debt,  the  defendant  signed 
a  promissory  note  whereby  the  defendant's  father  and  the 
defendant  jointly  and  severally  promised  to  pay  to  the  plain- 
tiff the  amount  of  the  debt  with  interest  half-yearly  at  the 
rate  of  5  per  cent,  per  annum  until  the  amount  was  paid. 
The  plaintiff  having  forborne  to  sue  for  several  years-: — Held, 
that,  the  plaintiff  having  forborne  from  suing  the  defend- 
ant's father  at  the  defendant's  request,  there  was  a  good  con- 
sideration for  the  defendant's  liability  on  the  note,  although 
there  was  no  contract  by  the  plaintiff  to  forbear  from  suing." 

The  defendants  endeavour  to  meet  the  case  of  warranty 
by  shewing  that  the  plaintiffs  knew,  when  they  took  the  notes. 
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that  the  Pournier  Company  Limited  had  not  been  incorpor- 
ated; and  Halbot  v.  Lens,  [1901]  1  K.  B.  344,  was  cited.  I 
was  asked  to  infer  this  knowledge  from  certain  facts.  The 
meeting  of  Cot6,  Fournier,  and  Thompson,  the  plaintiffs^  ac- 
countant/took  place  apparently  about  the  6th  May.  Cot^ 
told  Thompson  that  the  company  was  not  yet  formed,  but 
would  be  in  a  short  time ;  that  they  would  have  a  meeting  as 
soon  as  possible,  form  the  company,  and  apply  for  a  charter ; 
that  Thompson  said  that  would  be  all  right ;  that  Thompson 
expressed  the  wish  to  get  the  notes  promptly,  in  which  Cot6 
agreed,  as  he  expected  that  the  company  would  be  formed 
in  a!  couple  of  days.  Any  one  would  know  that  the  companyV 
notes  could  not  be  got  till  it  was  formed.  Thompson  wag 
told  that  it  would  be  but  a  couple  of  days  till  the  company 
would  be  formed.  Thompson  was  not  allowing  the  matter  of 
the  notes  to  drift,  but  asked  for  them  once  or  twice,  perhaps 
several  times.  It  may  actually  have  been  because  of  his  per- 
sistence, for  which  a  business  man  cannot  be  blamed,  that 
notes  dated  the  10th  were  placed  iu  his  hands  on  the  12th 
May. 

As  stated,  the  company  waa  not  formed  till  the  2nd  June. 
I  cannot  impute  to  Thompson  a  knowledge  of  the  length  of 
time  it  takes  to  procure  letters  patent  of  incorporation. 
Not  only  that,  but,  aa  far  as  I  am  aware,  it  would  be  no 
impossibility  for  such  incorporation  to  have  taken  place  be- 
tween the  6th  and  the  10th  May.  The  matter  was  more 
in  the  knowledge  of  the  defendants  and  their  associates  than 
in  that  of  Thompson;  and  he,  representing  the  plaintiffs, 
would  have  the  right  to  assume,  when  he  got  the  notes,  that 
the  incorporation  had  taken  place.  I  think  there  is  no  basis 
for  inference  that  Thompson  had  knowledge  that  the  com- 
pany had  not  been  incorporated  when  the  notes  were  sent  to 
the  plaintiffs. 

As  a  matter  of  fact,  the  plaintiffs,  who,  it  was  intended, 
should  rely  on  the  notes,  did  rely  on  them.  See  West  London 
Commercial  Bank  v.  Kitson,  supra.  They,  as  requested,  for- 
bore their  remedy  against  the  firm  of  Laplante  &  Pournier, 
whose  assets  meanwhile  went  into  the  company.  The  plain- 
tiffs never  had  a  remedy  against  the  company;  and,  from  all 
appearances,  unless  the  defendants  are  liable,  the  plaintiffs' 
debt  is  virtually  gone.  To  hold  the  defendant  Lavoie  per- 
sonally liable  will,  doubtless,  be  hard  on  him,  but  it  cannot 
be  said  that  that  is  the  plaintiffs'  fault. 
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The  objection  was  taken  at  the  trial  that'the  notes  were 
not  presented  for  payment  according  to  their  tenor.  The 
defence  on  the  pleadings  differs  from  that.  The  defendant 
Foumier  pleads  that  the  notes  were  not  presented  to  him. 
The  defendant  Lavoie  pleads  that  payment  has  not  been  de- 
manded of  him.  The  notes,  in  fact,  purport  to  be  payable  at 
the  Northern  Crown  Bank,  St.  Boniface. 

The  notes  were  not  made  by  the  Fournier  Company.  If 
that  company  had  been  sued  on  them,  it  might  possibly  have 
raised  the  objection  for  what  it  was  worth.  I  fail  to  see  any 
obligation  on  the  plaintiffs  to  present  the  notes  in  order  to 
recover  against  the  defendants  on  a'  breach  of  warranty  of 
the  existence  of  their  pretended  principal.  If  the  defendants 
were  being  sued  as  indorsers  or  guarantors  of  the  liability  of 
an  existing  debtor,  the  case  might  be  different.  But  here 
the  supposed  maker  did  not  exist,  and  presentment  would  be 
futile. 

If  the  defendants  were  to  be  treated  as  makers,  as  in  the 
instances  cited  by  Story  (supra),  the  objection  might  be 
open  to  them,  if  properly  raised;  but,  as  already  stated,  it 
seems  to  me  that  the  proper  basis  on  which  to  consider  the 
action  is  that  of  warranty  of  the  existence  of  the  principal. 

As  against  a  maker  it  is  not  necessary,  according  to  the 
form  of  statement  of  claim  authorised  by  the  Bules  in  the 
King's  Bench  Act,  to  allege  presentment.  It  is  left  to  the 
defendant  to  raise  the  defence  if  he  so  desires.  Here  there 
is  no  allegation  by  either  defendant  that  the  notes  were  not 
presented  for  payment  at  the  place  named  therein. 

On  the  whole,  I  think  the  defendants  are  liable  to  the 
plaintiffs. 

The  measure  of  damages  was  not  discussed,  but  I  think 
it  must  be  taken  to  be  the  amount  of  the  notes  and  interest. 
I  do  not  think  any  possible  liability  over  of  Laplante  & 
Fournier  to  the  plaintiffs  can  be  taken  into  account.  Their 
liability  was,  according  to  the  arrangement,  to  be  suspended 
till  the  notes  should  be  collected.  The  plaintiffs  had  a  right 
to  exhaust  their  remedies  in  respect  of  the  notes.  The  fact 
that  the  Foumier  Company  subsequently  went  into  liquida- 
tion, apparently  on  insolvency,  does  not  affect  the  matter. 

There  will  be  judgment  for  the  plaintiffs  for  the  amount 
represented  by  the  seven  notes  mentioned  in  the  statement  of 
claim,  with  interest  at  5  per  cent,  per  annum  from  the  ma- 
turity thereof  respectively.  The  plaintiffs  to  have  their  costs, 
including  examination  for  discovery. 
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BEITISH  COLITMBIA. 

NOVBMBBB  29th^  1911. 
COUKT   OP   APPEAL. 

UNION  BANK  OF  CANADA  v.  ANCHOR  INVEST- 
MENT  CO. 

Summary  Judgmeni — Order  XIV. — Promissory  Note — De- 
fence to  Action  on. 

An  order  of  Morrison,  J.,  allowing  the  plaintiffs  to  sign  final 
judgment  under  Order  XI  v.,  in  an  action  upon  a  promissory  note, 
was  affirmed,  the  affidavits  not  shewing  any  real  defence  to  the 
action,  though  they  suggested  a  possibility  that  there  might  be  a 
defence  in  whole  or  in  part. 

Appeal  by  the  defendant  from  an  order  of  Mokbison,  J., 
at  Chambers,  giving  the  plaintiffs  leave  to  sign  judgmefnt 
tinder  Order  XIV.,  in  an  action  to  recover  $2,875.16,  being 
the  amount  of  principal  and  interest  owing  on  a  certain 
promissory  note,  dated  the  11th  November,  1910,  made  by 
the  defendants  in  favour  of  one  James  Johnson,  payable  at 
the  Union  Bank  of  Canada,  Vancouver,  B.C.,  on  or  before 
the  Ist  April,  1911,  and  alleged  to  be  held  by  the  plaintiffs 
in  due  course. 

The  plaintiffs^  application  for  judgment  was  supported 
by  an  affidavit  of  one  John  R  Major,  wherein  he  stated  that 
he  was  manager  of  the  TTnion  Bank  of  Canada  at  Boissevain, 
Man.,  and  had  knowledge  of  the  matters  therein  deposed  to. 
The  affidavit  set  out  a  copy  of  the  indorsement  on  the  writ 
of  summons,  and  stated  that  "the  defendants,  at  the  com- 
mencement of  this  action,  were  and  still  are  justly  and  truly 
indebted  to  the  plaintiffs  in  the  sum  of  $2,975.16  in  respect 
of  the  matters  set  forth  in  the  indorsement  on  the  said  writ  of 
summons.*' 

The  defendants  opposed  the  application  on  technical 
grounds,  and  also  filed  an  affidavit  on  the  merits,  by  the 
president  of  the  defendant  company,  wherein  he  stated  that 
he  believed  that  one  Milladge,  a  former  manager  of  the 
plaintiffs  at  Boissevain,  was  the  beneficial  holder  of  the  note, 
and  alleged  an  agreement  which  would  have  constituted  a 
good  defence  against  Milladge;  but  it  did  not  appear  from 
the  affidavit  whether  the  note  sued  on  was  given  in  renewal 
of  two  former  notes  given  to  Milladge. 
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The  appeal  was  heard  by  Macdonald,  C.J.A.,  Irving 
and  Qalliher^  JJ.A. 

Woodworth  and  Creagh,  for  the  appellants.  On  the  facts 
shewn  in  the  plaintiflfs*  own  affidavit,  the  defendants  should 
have  been  allowed  in  unconditionally  to  defend:  Yorkshire 
Banking  Co.  v.  Beetson,  4  C.  P.  D.  116  j  Annual  Practice 
(1911),  p.  148;  Jacobs  v.  Booth's  Distillery,  50  W.  B.  49. 

L.  G.  McPhillips,  K.C.,  for  the  plaintiffs.  The  affidavit 
in  support  of  the  application  for  judgment  shews  that  the 
deponent  is  manager,  and  that  he  has  knowledge  of  the  mat- 
ters in  question;  that  is  sufficient.  We  have  given  ample 
verification;  there  is  nothing  shewn  in  the  defendants'  affi- 
davit entitling  them  to  come  in  and  defend.  The  affidavit 
does  not  identify  the  note  in  question  with  any  other  note 
of  which  it  is  a  renewal. 

Macdonald,  C.J.A.  : — I  think  the  appeal  should  be  dis- 
missed. I  am  rather  sorry  to  have  to  come  to  this  conclusion, 
because  it  is  just  possible,  in  the  circumstances,  that  there 
might  be  a  defence  as  to  either  a  part  or  the  whole;  but, 
when  a  matter  comes  before  us  on  material  which  will  not 
justify  our  interference,  the  only  thing  we  can  do  is  to  dis- 
miss the  appeal. 

Irvino  and  Gallihj:r^  JJ.A.,  were  of  the  same  opinion. 


ALBEBTA. 
Beck,  J.  December  4th,  1911. 

TRIAL. 

COLONIAL  INVESTMENT  CO.  v.  BOELAND. 

Mortgage — Loan  Company  —  Terminaiing  Shares  Contract 
— Premium  —  Fines  —  Interest  —  Onerous  Terms  — 
Complicated  ^Document  —  Want  of  Understanding  hy 
Mortgagor — Contract  —  Absence  of  Consensus  ad  Idem 
— Mistake — Mortgage  and  Subscription  for  Shares  De- 
clared Void — ''Building  Society," 

The  defendant  executed  in  favour  of  the  plaintiffs,  in  considera- 
tion of  $600  advanced,  a  mortgage  upon  land,  understanding  that  he 
was  to  pay  interest  at  6  per  cent,  only,  principal  and  interest  being 
blended  so  that  120  payments  of  $9  a  month  would  satisfy  the  mort- 
gage.    The  defendant  was  not  familiar  with  business  affairs.     The 
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document  executed  by  the  defendant  bore, date  the  15th  June,  1907. 
It  recited  that  he  had  subscribed  for  (>  shares  of  the  instalment 
stock  of  the  plaintiffs,  a  joint  stock  loan  company,  and  had 
acrreed  to  pay  therefor  by  instalments  of  $3.60  on  the  Ist  day  of 
every  month  until  the  stipulated  number  of  payments  should  have 
been  made,  and,  in  default,  to  pay  a  fine.  It  also  recited  that  the 
defendant  had  requested  the  plaintiffs  to  advance  him  $600  in  respect 
of  the'  shares,  and  had  agreed  to  pay  therefor,  in  addition  to  the 
payment  upon  the  shares,  40  cents  for  each  $100  advanced,  on  the 
ist  day  of  each  month,  until  the  requisite  number  of  payments 
should  have  been  made,  as  a  premium  for  receiving  the  $600  in  ad- 
vance, prior  to  the  shares  being  realised,  and  to  pay  interest  monthly, 
to  be  governed  by  the  rules  and  by-laws  of  the  company,  and  to 
assign  the  shares  to  the  company,  and  to  execute  ^the  mortgage  as 
security  for  the  due  performance  of  his  obligations  to  the  company 
and  compliance  with  its  rules  and  by-laws.  Then  followed  a  coven- 
ant by  the  defendant  to  pay  to  the  plaintiffs  $600  on  the  1st  July, 
1017.  with  interest  at  12  per  cent,  per  annum,  by  equal  monthly 
payments.  Then  followed  a  proviso  that,  upon  payment  to  the  plain- 
tiff, on  or  before  the  1st  day  in  each  and  every  month  for  120 
months,  of  60  cents  per  share  per  month,  and  also  40  cents  per  month 
for  each  $100  advanced,  being  the  premium  engaged  to  be  paid,  and 
also  interest  on  the  principal  sum  monthly,  at  the  rate  of  6  per  cent, 
per  annum,  the  same  shall  be  taken  in  full  payment  of  the  principal 
and  interest  reserved ;  **  and,  if  all  other  covenants,  provisoes,  and 
conditions  .  .  .  are  satisfied,  then  this  mortgage  will  be  dis- 
charged." The  defendant  made  payments  of  $9  a  month  for  three 
years,  and  then  discovered  that,  according  to  the  plaintiffs'  calcu- 
lation, he  still  owed  $749.  The  mortgage  incorporated  by  reference 
the  by-laws  of  the  company,  and  also,  by  reference  in  the  by-lawp, 
the  Manitoba  Building  Societies  Act  and  amendments  and  the  plain- 
tiffs' private  Act,  1  Edw.  VII.  ch.  56   (Man.)  :— 

Held,  that  there  was  no  conaennus  ad  idem,  and  the  mortgage 
and  the  subscription  for  shares  were  void. 

Held,  also,  that  the  defendant  was  entitled  to  relief  on  tht 
ground  of  mistake. 

Held,  therefore,  that  the  plaintiffs  were  entitled  to  recover  only 
the  original  amount  of  the  advance,  $600,  with  interest  at  the  provin- 
cial statutory  rate,  6  per  cent,  per  annum,  payable  monthly,  less  all 
suras  paid  by  the  defendant,  whether  on  account  of  stock,  premium, 
fine,  or  interest. 

Definition  of  *'  building  society." 

Comparison  between  a  building  society  mortgage  proper  and 
the  mortgage  above  in  part  recited. 

Meaning  of  "  premium  "  considered. 

Discussion  of  **  contract,"  **  con9cnsu»  ad  idem,"  and  **  mistake." 

Review  of  the  authorities. 

Action  to  realise  a  mortgage. 
J.  Short,  K.C.,  for  the  plaintiffs. 
James  Muir,  K.C.,  for  the  defendant. 

Beck,  J. : — The  defendant,  besides  a  number  of  defences 
to  which  I  shall  refer,  pays  into  Court  $480,  with  a  denial  of 
liability. 

The  mortgage  bears  date  the  15th  June,  1907.  It  re- 
cites that  the  mortgagor — the  defendant — has  su])scribed  for 
six  shares  of  instalment  stock  of  the  plaintiff  company,  and 
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has  agreed  to  pay  therefor  by  instalments  of  $3.60  on  the 
1st  day  of  each  and  every  month  until  the  stipulated  num- 
ber of  payments  as  provided  in  the  mortgage  liave  been  paid ; 
and,  if  default  be  made  in  the  payment  thereof,  to  pay  a 
fine  of  ten  cents  per  share  per  month  for  each  month  during 
whicli  any  instalment  is  unpaid. 

Tlien  the  mortgage  recites  that  the  mortgagor  has  re- 
quested tlie  company  to  advance  him  $600  in  respect  of  the 
said  Fhares,  and  has  agreed  to  pay  therefor,  in  addition  to 
the  payments  upon  the  shares,  as  above  set  out,  40  cents  for 
each  $100  advanced  and  in  that  proportion  for  any  fraction 
of  $100  advanced,  on  the  1st  day  of  each  month,  until  the 
said  numl)er  of  payments  have  been  made,  as  a  premium  for 
receiving  the  said  sum  in  advance,  prior  to  the  said  shares 
being  realised,  and  to  pay  interest  monthly,  and  be  governed 
])y  tlie  rules  and  by-laws  of  the  company,  and  to  assign  the 
said  shares  to  the  company,  and  to  execute  the  mortgage  as 
security  for  the  due  performance  of  his  obligations  to  the 
company  and  compliance  with  its  rules  and  by-laws. 

Tlio  mortgagor  then  covenants  to  pay  to  the  company 
$000,  at  its  office  in  Winnipeg,  on  the  1st  July,  1917,  with 
interest  **on  the  said  sum  at  the  rate  of  12  per  centum  per 
annum,  a-*  well  after  as  before  maturity,  by  equal  monthly 
payments  on  the  1st  day  of  each  month  until  the  whole  of  the 
Paid  sum  and  interest  shall  have  been  fully  paid,"  etc. 

Then  follows  this  proviso:  ^^  Provided  however  that  upon 
payment  to  the  said  company  on  or  before  the  1st  day  in 
each  and  every  montli  for  120  months  commencing  with  the 
ihi^t  monthly  payment  made  in  respect  of  the  said  shares 
of  the  sum  of  GO  cents  per  phare  per  month  payable  in  respect 
of  the  Faid  shares  of  stock  as  sub?cribed  for  by  me,  the  said 
mortgagor,  as  above  described,  and  also  the  following  addi- 
tional payments  commencing  from  the  date  of  the  execution 
hereof,  the  sum  of  40  cents  ])er  month  for  each  $100  ad- 
vanced, being  the  premium  agreed  to  be  paid  by  me,  the 
mortgagor,  and  also  interest  monthly  on  the  said  principal 
sum  at  six  per  cent,  per  annum,  the  same  shall  be  taken  in 
full  payment  of  the  principal  and  interest  above  reserved : 
and,  if  all  other  covenants,  provisoes,  and  conditions  herein 
contained  are  satisfied,  then  this  mortgage  will  be  dis- 
charged." 

The  defendant  made  payments  with  fair  regularity,  the 
company  admits,  for  33  months  of  $9  per  month,  that  is,  up 
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to  and  including  the  month  of  Marcli,  1910;  and  yet^  with  a 
conscience  satisfied  that  legal  forms  are  the  final  test  of 
honour,  honesty,  and  good  morals,  in  October  of  the  same 
year  the  company  claims  that  there  is  owing  by  the  mortgagor 
for  principal  and  interest  $149  more  than  the  original  ad- 
vance of  $600 — that  is,  $749.  This  unconscionable  amount 
is  partly  accounted  for  by  the  fact  that  in  October,  1910, 
the  company  forfeited  all  the  money  paid  by  the  mortgagor 
except  $93,  being  $3  per  month  allocated  to  interest — at  the 
rate  of  6  percent. — on  the  amount  of  the  loan,  out  of  the  $9 
per  month  actually  paid.  At  the  trial  the  company's  man- 
ager, while  in  the  witness-box,  was  touched  to  such  an  extent 
as  to  express  his  readiness  to  give  the  defendant  credit — ^not 
for  the  residue  of  $ft  per  month — but  for  the  "  value  of  the 
stock,  $81.80." 

The  cir(^umstances  under  which  the  defendant  signed  the 
mortgage  and  such  other  papers  as  he  signed. in  favour  of 
the  company  are  as  follows.  The  defendant  is  a  book-binder. 
From  my  observation  of  him  while  he  was  giving  his  evi- 
dence, I  judge  him  to  be  a  quite  simple,  retiring  man,  not 
well  educated  and  not  familiar  with  business  affairs.  He 
owned  a  small  property.  Some  one  representing  Mr.  Eice, 
the  Calgary  local  agent  of  the  company,  called  at  his  house 
with  the  information  that  Mr.  Rice  had  money  to  lend  at  6 
per  cent,  interest.  The  defendant  decided  to  borrow,  and 
called  at  Mr.  Rice's  office.  He  went  there  solely  for  the  pur- 
pose of  getting  a  loan  and  under  the  belief  that  he  could  get 
it  at  6  per  cent.  He  signed  an  application  for  a  loan,  which 
was  not  produced  at  the  trial,  and,  presumably,  an  applica- 
tion for  six  shares  of  some  kind  in  the  company,  whether  em- 
bodied in  the  same  paper — as  it  probably  was — does  not  ap- 
pear, as  no  such  application  was  produced.  I  am  convinced 
that  upon  leaving  Mr.  Rice's  office  the  defendant  understood 
that  he  had  merely  applied  for  a  loan  of  $600,  which,  if 
granted,  was  to  be  repaid  with  interest  at  6  per  cent,  per 
annum,  principal  and  interest  being  blended  so  that  120 
payments  of  $9  a  month  would  satisfy  the  mortgage,  and  that 
the  application  for  the  loan  and  the  application  for  the  shares 
(if  there  was  one)  were  mere  forms  to  bring  this  about,  to 
the  terms  of  which  he  thought  it  quite  unnecessary  to  give  at- 
tention. Mr.  Rice  is  satisfied  that  he  did  not  tell  the  defend- 
ant that  the  rate  of  interest  was  6  per  ecnt.  The  defendant 
says  he  did.     Without  imputing  any  wrongful  intention  or 
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conduct  to  Mr.  Bice  in  this  respect,  I  am  satisfied  of  this 
at  leas%  that  Mr.  Rice  confirmed  ihe  defendant  in  his  belief 
that  6  per  cent,  was  the  rate,  and  that  subfequently,  the  loan 
liaving  been  granted,  when  the  defendant  executed  the  mort- 
gage, in  view  of  the  fact  that  the  proviso  for  payment  by  equal 
monthly  payments — ^the  only  provision  naturally  to  attract 
the  defendant's  attention  — expresses  6  per  cent,  as  the  rate, 
and  again,  when  the  defendant  received  his  pass-book,  in 
view  of  the  fact  that  in  it  "interest  on  loan'^  is  stated  to 
be  '*  $3,"  and  again,  when  he  received  the  statement  from  the 
company  shewing  the  distribution  of  the  proceeds  of  the  loan, 
in  view  of  the  fact  that  it  contained  the  item  '*  July  inter- 
est on  loan  $3,"  he  was  a^ain  and  again  still  further  con- 
firmed in,  his  belief  that  6  per  cent,  was  the  rate.  The  de- 
fendant swore,  and  I  believe  him,  that  until  questioned  on 
the  witness-stand,  he  had  never  heard  of  12  per  cent,  in  rela- 
tion to  the  transaction.  It  may  appear  to  some  to  be  an  un- 
reasonable thing  that  the  defendant  should  have  supposed  that 
he  could  get  a  loan  upon  a  real  estate  mortgage  at  6  per 
cent. ;  but  it  is  not  unreasonable  where,  as  I  find  the  fact  to 
l)e,  he  supposed  he  was  reducing  the  principal  by  $6  a  month, 
and  was  paying  the  interest  upon  the  whole  amount  of  the 
loan  monthly;  and,  as  I  have  already  intimated,  he  is  evi- 
dently a  man  not  familiar  with  business  affairs. 

Is  the  defendant  bound  by  all  the  extraordinarily  intri- 
rate  terms  of  the  contract  represented  by  the  mortgage,  incor- 
porating, as  it  does  by  reference,  not  merely  by-laws,  of  which 
he  knew  nothing  until  a  copy  was  handed  to  him  with  the 
cheque  for  the  balance  of  the  proceeds  of  the  loan,  and  which  , 
in  any  case  are  certainly  beyond  his  comprehension,  but  also, 
by  a  second-hand  reference  in  the  by-laws,  the  provisions  of 
two  foreign  statutes,  i.e.,  statutes  of  the  province  of  Mani- 
toba— the  Manitoba  Building  Societies  Act  and  amendments 
thereto,  and  an  Act — apparently  a  private  Act — 1  Edw.  VII. 
eh.  56,  enlarging  the  powers  of  the  company,  reference  to 
both  of  which  are  necessary  to  form  an  opinion  as  to  the 
legal  effect  of  the  terms  of  the  mortga-^e,  and  neither  of 
which  statutes — I  am  not  bound  or  entitled  to  take  judicial 
•  notice  of  them — ^was,  I  assume,  produced  to  him  or  put  in 
evidence?  Before  I  answer  my  own  question,  let  us  under- 
stand something  more  about  building  societies  in  general 
and  this  particular  so-called  building  society  in  particular. 

Building  societies,  as  originally  constituted,  and  as  still 
existing  in  England  under  statutory  authority,  are  societies 
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for  the  purpose  of  raising,  by  subscription  of  the  members,  a 
stock  fund  for  the  purpose  of  inaking  advances  to  members 
out  of  the  funds  of  the  society  upon  mortgiLge:  Building 
Societies  Act,  1874,  sec.  13.  Building  societies  under  the 
Manitoba  statute  have  lost  the  essential  characteristic  feat- 
ure of  the  true  building  society,  by  reason  of  sec.  50  of  the 
Manitoba  statute  providing  for  loans  to  non-members. 

It  is  stated,  too,  in  the  by-laws,  that  the  company  lias 
had  enlarged,  by  1  Edw.  VII.  ch.  56,  the  power  given  to  it 
under  the  said  Building  Societies  Act,  and  is  authorised  to 
borrow  money,  receive  deposits,  and  generally  to  carry  on 
the  business  of  a  loan  and  investment  company,  and  declared 
to  be  a  company  within  the  meaning  of  the  Joint  Stock  Com- 
panies Act. 

"A  building  society,  unlike  a  joint  stock  company,  has 
no  fixed  capital,  but  shares  are  issued  from  time  to  time,  as 
persons  are  found  willing  to  take  them  up.  The  shares  may 
be  paid  up  either  at  once  or  by  instalments  according  to  the 
rules:"  Building  Societies  Act,  1894,  eec.  1:  Encyc.  Laws  of 
Eng.,  2nd  ed.,  vol.  2,  p.  464;  Halsbury's  Laws  of  England, 
vol.  3,  tit.  "  Building  Societies,"  p.  355. 

*'  Societies,  whether  unincorporated  or  incorporated,  are 
not  joint  stock  companies,  still  less  ordinary  partnerships, 
but  are  societies  of  a  special  kind  formed  and  regulated  under 
Acts  of  Parliament  for  special  purposes :"  Halsbury's  Laws  of 
Eng.,  vol.  2,  tit.  ''Building  Societies,"  pp.  351-2.  " 

The  payment  of  ''premiums"  for  loans  from  the  true 
building  society  arose  in  this  way.  The  society  being  one 
for  the  mutual  advantage  of  its  members  and  primarily  to  en- 
able them  to  obtain  a  loan  for  building  purposes  from  the 
accumulations  of  the  subscriptions  of  its  members,  the  ques- 
tion, in  what  order  as  between  themselves  they  should  be  en- 
titled to  loans  from  the  accumulated  funds  was  settled  some- 
times by  a  drawfng  of  lots,  sometimes  by  ballot,  some- 
times by  auction,  in  which  latter  case  the  amount  bid  was 
a  premium  which  went  into  the  common  fund.  In  the  course 
of  time  these  methods  were  abandoned — I  fancy  in  the  tran- 
sition from  "  terminating  "  to  "  permanent  "  societies — and 
a  fixed  premium  was  charged.  Such  a  premium,  when  ex- 
acted by  a  true  building  society,  is  a  payment  voluntarily 
made  by  a  member,  as  a  consideration  for  obtaining  an  ad- 
vance from  the  accumulations  of  himself  and  his  fellow-mem- 
bers, before  his  shares,  for  which  he  was  paying  by  instal- 
ments, had  been  paid  up  in  full,  and  consequently  before  he 
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was  entitled  to  receive  their  face  value,  and  in  priority  to 
any  of  his  fellow-members.'  In  the  true  building  society, 
puch  a  premium  is  quite  properly  exacted,  and  is  founded 
upon  a  real  consideration ;  and  we  find  that  in  England  the 
practice  is,  that  the  exact  amount  of  the  premium,  and  the 
fact  that  it  is  the  consideration  for  the  member  getting  the 
advance  at  the  time  he  does,  are  honestly  and  clearly  stated 
in  the  mortgages  taken  by  these  societies. 

Harvey  v.  Municipal  Building  Society,  2  Ch.  D.  272,  52 
L.  J.  Ch.  349,  quotes  from  a  mortgage  a  recital  containing 
these  words:  "Whereas  the  mortgagor,  having  subscribed 
for  44  advanced  shares  in  the  said  society,  numbered  re- 
spectively from  16240  to  16283  (both  inclusive),  and  being 
desirous  of  borrowing  the  sum  of  £380  in  respect  of  such 
shares,  has  applied  to  the  said  society  to  lend  him  such  sum 
for  the  period  of  1*5  years,  to  be  computed  from  the  16th  day 
of  February,  and  has  also  offered  to  pay  a  premium  for  sucli 
advance,  which,  being  calculated  according  to  the  rules  and 
by-laws  of  the  said  society,  amounts  to  the  sum  of  £57,  and  is 
to  be  added  to  and  treated  as  part  of  the  principal  sum,  and 
to  repay  such  principal  sum  by  180  advance  instalments  of 
£3.10.4  each.^'  The  mortgage  then  stated  that,  in  considera- 
tion of  the  sum  of  £380  paid  to  the  mortgagor  out  of  the 
funds  of  the  society  (such  sum  making  together  with  the 
said  premium  the  full  amount  of  his  said  44  advanced  shares 
in  the  society),  the  mortgagor  did  thereby  covenant,  etc. 
The  monthly  instalment  of  £3.10.4  included  interest  at  5 
per  cent,  per  annum  upon  the  total  of  £440. 

Such  a  mortgage  represents  an  honest  and  honestly  and 
clearly  expressed  arrangement.  The  differences  between  it 
and  the  case  in  hand  are  numerous.     In  this  case: — 

(1)  The  company  is  in  truth  an  ordinary  joint  stock 
loan  company. 

(2)  The  total  amount  of  the  premium  is  not  stated,  and 
is  not  capable  of  calculations  except  by  an  expert,  because  it 
is  not  obvious  that  it  is  merely  the  a;xgregate  of '40  cents 
per  share  per  month  for  120  months,  i.e.,  $2.40  x  120=$288, 
making  the  principal  sum  $888,  upon  which  the  annual  in- 
terest is  being  reckoned.  It  may  be  the  present  value  of  40 
cents  per  month  per  share  for  120  months,  calculated  at  some 
other  rate  of  interest ;  and,  furthermore,  it  is  not  clear  that 
there  is  not  a  purposely  concealed  difference  between  40 
cents  per  share  per  month  and  40  cents  for  each  $100  ad- 
vanced, to  use  the  terms  of  the  mortgage,  for  the  premium, 
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whatever  its  amount,  wliich,  no  doubt,  the  company  consid- 
ers to  be  owing  in  cash  in  advance  as  a  condition  of  the  loan, 
and  which,  out  of  consideration  for  the  borrowing,  it  agrees  to 
permit  him  to  pay  by  instalments,  may  be  reckoned  by  the 
company  as  part  of  the  money  advanced,  and  this  view  is 
rendered  probable  by  the  words  of  the  mortgage,  "4i)  cents 
for  each  $100  advanced  and  in  that  proportion  for  any  frac- 
tion of  $100  advanced/' 

(3)  The  premium  is  not  expressed  to  be  made  part  of 
the  principal.  Indeed  it  is  clearly  differentiated  from  princi- 
pal and  placed  rather  in  a  category  with  interest;  e.g.,  the 
consideration  is  stated  to  he  "  $600  lent ;"  it  is  referred  to  a» 
^'the  said  principal  sum  of  $600;"  reference  is  made  to 
*'  share  payments,  interest,  premiums,  fines,  taxes,  in?ur- 
"ance;''  three  months'  interest  and  premium  as  a  bonus." 

(4) The  mortgage  treats  the  loan  as  one  of  $600,  with 
interest  at  12'  per  cent.,  as  if  to  a  non-member,  with  an  op- 
tion to  the  mortgagor  to  pay  60  cents  per  sliare  per  month, 
i.e.,  $3.60  on  stock,  40  cents  per  $100  per  month,  i.e.,  $2.40 
for  premium,  and  6  per  cent,  per  annimi  per  month,  i.e.,  $3, 
and  not  as  a  loan  to  an  advanced  member  solely  on  the  lat- 
ter terms. 

(5)  In  consequence  of  the  very  terms  of  the  mortgage  it- 
Felf,  in  addition' to  what  the  manager  admits  is  the  effect 
of  the  application  for  shares,  the  mortgagor,  if  he  should 
attempt  to  elect  to  pay  the  mortgage  on  the  basis  of  a  straight 
loan  of  $600  at  12  per  cent,  interest,  would  remain  liable  to 
pay,  in  addition,  at  least  the  payments  on  stock,  at  the  rate 
of  60  cents  per  share  per  month,  i.e.,  $3.60  per  month  for 
15  years  at  least,  and  perhaps  more,  because  in  that  case  he 
would  be  a  non-advanced  member:  and,  if  the  profits  of  the 
company  failed  to  mature  the  stock  within  that  period,  he 
would,  no  doubt,  be  liable  for  similar  payments  until  ma- 
turity was  reached. 

(6)  If,  having  started  to  pay  under  the  terms  of  the 
proviso,  the  mortgagor,  with  the  view  of  getting  rid  of  the 
onerous  obligation  to  pay  12  per  cent,  interest,  wishes  to  pay 
off  the  loan,  at  the  expiration  of  three  years,  under  a  clause 
in  the  mortgage  giving  him  that  riiht  under  certain  condi- 
tions, his  rights  and  liabilities  are  left  in  doubt  between  the 
provisions  of  the  mortgage  and  the  by-laws  45  and  46,  as 
well  as  the  basis  and  method  of  reckoning  in  either  case. 

(7)  The  mortgage  and  by-laws  speak  of  a  premium.  The 
Building  Societies  Act  nowhere  uses  the  expression  "prem- 
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iuni."'  Whether  the  company's  amending  Act  does  so,  I  do 
not  know,  a?,  it  being  apparently  a  private  Act,  I  have  not 
access  to  it — and  certainly  the  mortgagor  had  no  opportunity 
of  seeing  it.  The  words  of  the  Building  Societies  Act  are: 
'-  51.  Any  such  society  may,  in  conformity  with  the  laws  of 
Canada,  receive  for  .^uch  loan  by  way  of  bonus,  besides  in- 
terest thereon,  such  sum  of  money  as  may  be  agreed  upon, 
without  being  subject  to  any  forfeitures  or  penalty  within 
the  jurisdiction  of  tlie  legislature  of  Manitoba.'^ 

Perhaps,  in  some  circumstances,  a  *'  ])onus  ''  and  a  "  prem- 
ium" may  be  convertible  terms;  but  it  seems  to  me  that,  ab- 
sohitely  speaking,  the  terms  are  not  identical;  and  that, 
under  the  facts  and  circumstances  of  the  present  case,  the 
expression  *'  bonus  " — the  word  of  the  statute — is  one  which 
would  more  probably  have  attracted  the  borrower's  attention 
and  led  to  inquiry  than  the  expression  '"^  premium" — even 
though  its  equivalent.  As  a  matter  of  law,  in  American 
cases  it  has  been  held  that  **  bonus,"  as  used  in  a  precisely 
similar  connection,  means  "  something  definite,  something 
distinct  and  independent  of  the  interest  in  the  ordinary  acv 
ceptation  of  that  term,  a  definite  sum  for  a  loan  for  a  speci- 
fied time,  and  not  anything  which  the  parties  by  their  con- 
tract might  choose  to  denominate  a  bonus:"  Mechanics, 
etc..  Mutual  Savings  Rank  Association  v.  Wilcox,  24  Conn. 
147:  Same  Plaintiffs  v.  Meriden  Agency  Co.,  24  Conn.  159. 
The  by-laws  (29)  say:  "The  directors  may  impose  a 
premium  upon  any  of  the  class  of  stock  ...  of  the  com- 
pany, such  premiums  to  be  ])aid  at  the  time  when  the  stock 
is  applied  for."  So  that  it  would  seems  that,  whether 
"  bonus  "  and  "  premium  "  are  identical  or  not,  the  company 
was  not  authorised  to  obtain  this  mortgage  in  the  form  in 
which  it  exists — that  is,  with  a  provision  for  a  bonus  or 
premium  ^'  to  be  ])aid  "  otherwise  than  as  a  lump'  sum,  the 
precise  amount  of  which  must  be  stated  and  not  left  to  be  as- 
certained by  a  calculation. 

.  Xow,  T  have  given  some  inadequpte  description  of  the 
intricate  and  complicated  scheme  into  which  this  defendant 
was  unwittingly  drawn,  when  all  he  wanted — ^all  he  thought 
he  was  agreeinor  to — was  a  loan  for  $600,  with  interest  at  6 
per  cent.,  payable  by  blended  monthly  payments  of  principal 
and  interest  for  10  years;  and  the  question  remains:  is  he 
bound  by  the  terms  of  the  rnortgage  ? 

A  contract  is  a  kind  of  agreement.     To  know  what  a 
contract  is,  it  is  then  previously  requisite  to  know  what  an 
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agreement  is.  An  agreement  or  a  pact  (for  these  are  synony-- 
mous  expressions)  is  the  assent  of  two  or  more  persons  to 
form  an  engagement  between  them  oY  to  dissolve  or  modify 
one  already  formed.  Duorum  vel  plurium  in  id^  placitum 
consensus  (Pothier  on  ObligationF,  part  1,  ch'.'  1,  sec.  1, 
arts.  1,  3.) 

"  Error  is  the  greatest  defect  in  agreements ;  for  agree- 
ments are  formed  by  the  assent  of  the  parties,  and  there  can 
be  no  assent  when  the  parties  have  erred  as  to  the  object  of 
their    agreement.     Non    videntur    qui    errant    consentire '' 
'  (Pothier  on  Obligations,  part  1,  ch.  1,  sec.  1,  art.  3.) 

^^  Therefore,  if  one  means  to  sell  me  a  thing,  and  I  mean 
to  receive  it  as  a  loan  or  as  a  gift,  there  will  be  in  this  case 
no  sale,  no  loan,  nor  gift.  If  one  means  to  sell  or  give  me  a 
thing,  and  I  mean  to  buy  from  him  another  thing  or  to  ac- 
cept the  gift  of  another  tiling,  there  is  neither  sale  nor  gift. 
If  one  means  to  sell  me  a  thing  for  a  certain  price,  and  I 
mean  to  buy  it  for  a  less  price,  in  all  such  cases  there  is 
no  sale.  Sive  in  ipsam  dissentiam,  sive  in  pretio,  sive  in  quo 
alio,  emptio  imperfecta  est.  Error  annuls  the  agreement 
not  only  when  it  falls  on  the  thin^  itself,  but  also  wlien  it 
falls  on  the  quality  of  it  which  the  parties  had  chiefly  in 
view  and  which  constitutes  the  substance  of  the  thing"  (ib.) 

"The  first  and  most  essential  element  of  an  agreement  is- 
the  consent  of  the  parties.     There  must  be  the  meeting  of 
two  minds  in  one  and  the  same  intention  "  (Pollock  on  Con- 
tracts, 7th  ed.,  p.  3). 

"  The  common  intention  of  the  parties  to  an  agreement 
is  a  fact  or  inference  of  fact,  which,  like  any  other  fact, 
has  to  be  proved  according  to  the  general  rules  of  evidence. 
When  it  is  said,  therefore,  that  the  true  intent  of  the  parties 
must  govern  the  decision  of  all  matters  of  contract,  this 
means  such  an  intent  as  a  Court  of  Justice  can  take  notice  of. 
If  A.,  being  a  capable  person,  so  bears  himself  towards  B. 
that  a  reasonable  man  in  B.'s  place  would  naturally  under- 
stand A.  to  make  a  promise,  and  B.  does  take  A/s  words  or 
conduct  as  a  promise,  no  further  question  can  be  made  about 
what  was  passing  in  A.'s  mind  .  .  .  Under  such  circum- 
stances, as  well  as  in  certain  other  more  special  cases,  the 
law  does  not  allow  a  party  to  shew  that  his  intention  was  not 
in  truth  such  as  he  made  or  suffered  it  to  appear.  But  in 
the  common  and  regular  course  of  things  the  consent  to 
which  the  law  gives  effect  is  real  as  well  as  apparent "  (ib.,  p. 
5:  Henderson  v.  Stevenson,  2  H.  L.  Sc.  470,  at  pp.  477,  480). 
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(■onsensus  ad  idem  means  consent  to  the  essential  condi- 
tions of  the  contract,  not  including  what  is  merely  a  motive 
for  entering  into  the  colitract :  Pothier  on  Obligations,  part  1, 
ch.  1,  sec.  ^y  art.  3,  sec.  3 ;  Kerr  on  Fraud  and  Mistake,  4th 
ed.,  p.  483;  Smith  v.  Hughes,  L.  R.  6  Q.  B.  597,  per  Cock- 
burn,  C.J.,  at  p.  606. 

'*  I  apprehend  that,  if  one  of  the  parties  intends  to  make 
a  contract  on  one  set  of  terms,  and  the  other  intends  to  make 
a  contract  on  another  set  of  terms,  or,  as  it  is  sometimes  ex- 
pressed, if  the  parties  are  not  ad  idem,  there  is  no  contract, 
unless  tlie  circumstances  are  such  as  to  preclude  one  of  the 
parties  from  denying  that  he  agreed  to  the  terms  of  the  other. 
The  rule  is  that  stated  in  Freeman  v.  Cooke,  2  Ex.  at  p. 
663,  18  L.  J.  Ex.  at  p.  119.  If,  whatever  a  man^s  real  in- 
tention may  be,  he  eo  conducts  himself  that  a  reasonable  man 
would  believe  that  he  was  assenting  to  the  terms  proposed  by 
the  other  party,  and  the  other  party  upon  that  belief  enters 
into  the  contract  with  him,  the  man  thus  conducting  him- 
self would  be  equally  bound  as  if  he  had  intended  to  agree  to 
the  other  party's  terms:"  per  Blackburn,  J.,  in  Smith  v. 
Hughes,  L.  R.  6  Q.  B.  at  p.  607. 

"It  is  essential  to  the  creation  of  a  contract  that  both 
parties  should  agree  to  the  same  thing  in  the  same  sense. 
.  .  .  But  one  of  the  parties  to  an  apparent  contract 
may,  by  his  own  fault,  be  precluded  from  setting  up  that  he 
entered  into  it  in  a  d  iff  rent  sense  to  that  in  which  it  was 
understood  by  the  other  party.  .  .  .  The  rule  of  law  ap- 
plicable to  such  a  case  is  a  corollary  from  the  rule  of  moral- 
ity which  Mr.  Pollock  deduces  from  Paley  (Moral  and  Politi- 
cal Philosophy,  book  III.,  ch.  5),  that  a  promise  is  to  be 
performed  ^in  that  sense  in  which  the  promisor  apprehended 
the  promisee  received  it;  and  may  bo  thus  expressed:  'The 
promisor  is  not  bound  to  fulfil  a  promise  in  a  sense  in  which 
the  promisee  knew  at  the  time  the  promisor  did  not  intend 
it.'  And,  in  considering  the  question  in  what  sense  a  prom*- 
isee  is  entitled  to  enforce  a  promise,  it  matters  not  in  what 
way  the  knowledge  of  the  meaning  in  which  the  promisor 
made  it  is  brought  to  the  mind  of  the  promisee,  whether  by 
express  words,  or  by  conduct  or  previous  dealings,  or  other 
circumstances.  If,  by  any  means,  he  knows  that  there  was 
no  real  agreement  between  him  and  the  promisor,  he  is  not 
entitled  to  insist  that  the  promise  be  fulfilled  in  a  sense  to 
which  the  mind  of  the  promisor  did  not  assent:"  per  Han- 
nen,  J.,  in  Smith  v.  Hughes,  supra. 
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In  In  re  Victoria  Permanent  Benefit  Building  Society, 
Empson's  Case,  L.  B.  9  Eq.  597,  Empson,  the  surveyor  of 
the  company,  signed  mortgages  in  which  it  was  recited  that 
he  was  a  member  and  had  subscribed  for,  in  one  case  four,  and 
in  another  case  seven  shares,  and  was  entitled  to  advances 
on  his  shares,  etc.  He  was  not  in  fact  a  shareholder,  but 
gave  the  mortgages  for  the  purpose  of  securing  the  payment 
of  the  price  of  land  sold  to  him  by  the  society.  For  that  he 
was  undoubtedly  liable,  but  an  application  to  remove  his  name 
from  the  list  of  contributories  was  refused,  it  being  found, 
on  the  evidence,  that  the  mortgage  did  not  represent  the  real 
transaction,  and  held,  in  effect,  that  Empson,  having  signed 
without  reading  the  instrument,  was  not  estopped  because 
(per  Willis  arguendo)  "the  trustees  of  the  society,  who  were 
tlic  only  other  parties  to  the  deeds,  and  whose  solicitor  pre- 
pared them,  could  not  be  deceived  by  recitals  which  they  must 
have  known  to  be  fictitious." 

Mr.  Pomero}',  in  liis  Equity  Jurisprudence,  says :  *'  There 
are  two  requisites  essential  to  the  exercise  of  the  equitable  jur- 
isdiction in  giving  any  relief,  defensive  or  affirmative.  The 
fact  concerning  which  the  mistake  is  made  must  be  material 
to  the  transaction,  affecting  its  substance,  and  not  merely 
its  incidents ;  and  the  mistake  itself  must  be  so  important  that 
it  determines  the  conduct  of  the  mistaken  party  or  parties. 
.  .  .  As  a  second  requisite  it  has  sometimes  been  said, 
in  very  general  terms,  that  a  mistake  resulting  from  the 
complaining  party's  own  negligence  will  never  be  relieved. 
I'his  proposition  is  not  sustained  by  authority.  It  would  be 
more  accurate  to  say  that,  where  the  mistake  is  wholly  caused 
by  the  want  of  that  care  and  diligence  in  the  transaction 
wiiich  should  be  used  by  every  person  of  reasonable  prudence, 
and  the  absence  of  which  would  be  a  violation  of  a  legal  duty, 
a  Court  of  Equity  will  not  interpose  its  relief;  but,  even 
with  this  more  guarded  mode  of  statement,  eacli  instance  of 
negligence  must  depend  to  a  great  extent  upon  its  own  cir- 
cumstances. It  is  not  every  negligence  that  will  stay  the 
hand  of  the  Court.  The  conclusion  from  the  best  authori- 
ties seems  to  be  that  the  neglect  must  amount  to  the  viola- 
tion of  a  positive  legal  duty.  The  highest  possible  care  is 
not  demanded.  Even  a  clearly  established  negligence  may 
not  of  itself  be  a  sufficient  ground  for  refusing  relief,  if  it 
appears  that  the  other  party  has  not  been  prejudiced 
thereby:"  Pomeroy,  Eq.  Jur.,  3rd  ed.,  sec.  856. 
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"  Cancellation  is  appropriate  when  there  is  an  apparently 
valid  written  agreement  or  transaction  embodied  in  writing, 
while  in  fact,  by  reason  of  a  mistake  of  both  or  one  of  the 
pariies,  either  no  agreement  at  all  has  really  been  made  since 
the  minds  of  both  parties  have  failed  to  meet  upon  the  same 
matters,  or  else  the  agreement  or  transaction  is  diflPerent, 
with  respect  to  its  subject-matter  or  terms,  from  that  which 
was  intended:"    Pomeroy,  sec.  870. 

Ball  V.  Storie,  1  Sim.  &  Stu.  210,  57  Eng.  Rep.  84,  is  in- 
toresting  on  the  question  of  negligence  of  the  party  repudiat- 
ing an  apparent  obligation.  The  plaintiff  asked  for  an  in- 
junction against  the  enforcement  of  a  judgment  of  the  Court 
of  King's  Bench  in  Ireland,  founded  upon  a  clause  in  a  writ- 
ten agreement  making  the  plaintiff  personally  liable.  Tlie 
report  discloses  that  the  Master  of  the  Bolls  in  Ireland  took  a 
view  adverse  to  the  plaintiff,  but  on  appeal  to  the  Irish  Ijord 
Cliancellor  his  decision  was  reversed  On  a  suit  in  Equity, 
subsequently  brought  in  England,  the  Vice-Chancellor,  Sir 
John  Leacli,  "  seemed  at  first  disposed  to  think  that,  as  the 
plaintiff  was  himself  a  professional  man  and  drew  the  deed 
with  his  own  hand,  he  was  not  entitled  to  relief  on  the  ground 
of  mistake  f'  but  after  taking  time  to  consider  he  held  other- 
wise. In  the  statement  of  the  case  it  is  said :  "  The  defendant 
Storie  put  in  his  answer  to  this  bill  and  in  effect  admitted 
that  it  was  by  mistake  that  the  plaintiff  was  made  personally 
liable  for  the  £4,000.  But  the  answer  stated  that  the  articles 
of  agreement  were  drawn  by  the  plaintiff  himself;  that  the 
solicitor  of  the  defendant  Storie  })repared  articles  of  agreement 
pursuant  to  the  memorandum,  but  that  the  plaintiff  objected 
to  the  deed  thus  prepared  by  the  defendant's  solicitor,  on  the 
ground  that  it  was  too  long,  and  therefore  proposed  to  sub- 
stitute a  draft  which  he  had  himself  prepared.  The  draft  of 
tlie  plaintiff  was  accordingly  adopted,  only  that  an  additional 
clause  was  inserted  at  the  time  by  the  defendant's  solicitor, 
which  .  .  .  rather  tended  to  favour  the  construction  of 
his  personal  liability  for  the  £4,000/'  The  Vice-Chancellor 
gave  judgment  as  follows :  '^  If  called  upon  to  decide  this 
PAse  upon  the  present  state  of  the  record,  I  should  be  bound 
to  conclude  that  the  instrument  in  question  did  not  le^^ally 
effectuate  the  real  intention  of  the  parties,  and  that  it  was 
not  the  true  agreement  that  the  plaintiff  should  be  personally 
bound  for  the  sum  of  £4,000,  which  was  demanded  by  the 
action  at  law.     For  the  purpose  of  this  injunction,  I  assume 
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that  fact.  Then  the  question  is^  wHether,  in  respect  that  the 
instrument,  with  the  exception  of  the  sixth  clause,  was  drawn 
by  the  plaintiff  himself,  who  is  a  professional  person,  he  can 
be  permitted  to  say  that  the  instrument  does  not  contain  the 
true  agreement.  I  am  very  much  disposed  to  adopt  the  argu- 
ment at  the  Bar,  that,  if  the  instrument  had  been  executed 
as  drawn  by  the  plaintiflF,  it  would  not  at  law  have  fixed  the 
plaintiff  with  the  personal  obligation  to  pay  the  £4,000,  and 
that  the  introduction  of  the  sixth  clause,  which  was  not  drawn 
by  the  plaintiff,  but  by  the  solicitor  to  the  defendant,  has  in 
truth  occasioned  the  present  legal  construction  of  the  instru- 
ment. If  this  be  so,  then  this  is  reducel  to  the  common  case 
of  an  instrument  to  be  reformed  in  equity,  because  the  drawer 
has,  by  mistake,  miscarried  the  expression*  of  the  agreement 
of  the  parties.  If,  however,  this  case  desires  the  decision  of 
the  Court  upon  this  point,  whether  a  Court  of  Equity  will 
refuse  to  reform  an  instrument  which  has  mistaken  the  inten- 
tion of  the  parties,  because  it  happened  to  be  drawn  by  the 
party  seeking  that  reformation,  I  am  prepared  to  give  my 
opinion  upon  that  point.  The  rule  at  law,  that  evidence  is 
not  admissible  to  contradict  or  explain  a  written  instrument, 
stated  simpliciter,  is  received  in  equity  as  well  as  at  law.  A 
Court  of  Equity  does,  nevertheless,  assume  a  jurisdiction  to 
reform  instruments,  which,  either  by  the  fraud  or  mistake  of 
the  drawer,  admit  of  a  construction  inconsistent  with  the 
true  agreement  of  the  parties.  And,  of  necessity,  in  the 
exercise  of  this  jurisdiction,  a  Court  of  Equity  receives  evi- 
dence of  the  true  agreement  in  contradiction  of  the  written 
instrument.  If  the  true  agreement  and  the  consequent  mis- 
take in  the  written  instrument  be  established  by  the  evi- 
dence, can  a  Court  of  Equity  refuse  relief,  because  it  appears 
that  the  party  Peeking  relief  himself  drew  the  instrument, 
unless  it  be  a  principle  in  a  Court  of  Equity  not  to  relieve  a 
party  against  his  own  mistakes  ?  There  is  no  such  principle 
11  a  Court  of  Equity.  Common  mistake  is  the  ordinary  head 
of  jurisdiction;  and  (?but)  every  party  who  comes  to  be 
relieved  against  an  agreement  which  he  has  signed,  by  whom- 
soever drawn,  comes  to  be  relieved  against  him  own  mistake. 
In  Bishop  v.  Church,  the  bond  was  drawn  by  the  obligee,  in 
whose  favour  it  was  established  to  be  several  as  well  as  joint. 
If,  therefore,  this  instrument  had  been  wholly  drawn  by  the 
plaintiff,  I  should  still  have  been  of  opinion  that  the  injunc- 
tion must  be  continued." 
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It  is  true  that  the  'defendant  *'in  effect  admitted"  the 
mistake,  but  that  does  not  touch  the  question  of  principle 
involved,  but  merely  the  question  of  the  clearness  of  the 
proof  brought  to  establish  the  mistake.  It  is  true,  too,  that 
there  is  no  express  statement  that  the  plaintiff  read  the  con- 
tested clause,  but  it  is  clearly  implied  that  he  did.  The  Yiee- 
Chancellor  does  not  hesitate  to  say  that,  if  the  instrument 
had  been  wholly  drawn — not  merely  read — ^by  the  plaintiff, 
he  would  have  relieved  the  plaintiff  from  the  consequences 
of  his  own  mistake. 

^^A  contract  means  consen?us  ad  idem.  Loid  Westbury, 
than  whom  very  few  people  had  greater  command  of  language, 
puts  it  thus  in  the  case  of  Chinnock  v.  Marchioness  of  Ely, 
4  D.  J.  &  S.  638,  643:  'An  agreement  is  the  result  of  the 
mutual  assent  of  two  parties  to  certain  terms,  and  if  it  be 
clear  that  there  is  no  consensus  what  may  have  been  written 
or  said  becomes  immaterial.'  If  I  may  respectfully  say  so. 
I  concur  in  every  word  of  that  definition,  and  think  it  as 
good  a  definition  of  contract  as  I  know  of:''  Preston  v.  Luck, 
27  Ch.  D.  497,  per  Kay,  J.,  at  p.  502. 

''If  it  is  a  case  of  common  mistake — a  common  m^'stake 
as  to  one  Ftipulation  out  of  many  provisions  contained  in  a 
settlement  or  any  other  deed,  that  upon  proper  evidence  may 
he  rectified — the  Court  has  the  power  to  rectify,  and  that 
power  is  very  often  exercised.  The  other  class  of  cases  is 
one  of  what  is  called  unilateral  mistake,  and  there,  if  the 
Court  is  satisfied  that  the  true  intention  of  one  of  the  parties 
was  to  do  one  thing  and  he  by  mistake  has  signed  an*  agree- 
ment to  do  another,  that  agreement  will  not  be  enforced 
against  him,  but  the  parties  will  be  restored  to  their  original 
position,  and  the  agreement  will  be  treated  as  if  it  had  never 
been  entered  into.  That  I  take  to  be  the  clear  conclusion  to 
be  drawn  from  the  authorities:"  Paget  v.  Marshall,  ^8  Ch. 
D.  255,  per  Bacon,  V.-C,  at  p.  263.  Dealing  with  the  facts 
of  the  case  Bacon,  V.-C,  said  (p.  266) :  "But,  if  there  was 
not  a  common  mistake,  it  is  plain  and  palpable  that  the  plain- 
tiff was -mistaken.     .     .     .     Upon  that  ground,  therefore,  I 

must  say  that  the  contract  ought  to  be  annulled 

I  give  the  defendant  an  opportunity  of  saying  whether  he  will 
or  will  not  submit  to  rectification.  If  he  does  not,  then  I 
shall  declare  that  the  agreement  is  annulled." 

The  question  of  fact,  whether  or  not  there  was  consent  to 
the  apparent  contract,  or  whether  consent  was  given  under  a 
mistake,  must  of  course  depend  upon  the  facts  and  circum- 
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Stances  of  each  case.  I  refer  to  several  in  which  the  fact 
that  a  particular  provision  in  the  alleged  contract  was  irrele- 
vant, unusual,  unreasonable,  or  exceptionally  stringent  ^i 
onerous,  and  was  not  brought  to  the  attention  of  the  party 
burdened  by  it,  was  quite  clearly  thought  to  be  properly  a 
subject  for  consideration  on  the  question  of  consent. 

In  Lewis  v.  Great  Western  R.  W.  Co.,  o  H.  &  N.  867, 
counsel  for  the  plaintiff  contended:  "It  should  have  been 
left  to  the  jury  to  say,  as  a  matter  of  fact,  whether  the  plain- 
tiff entered  into  the  alleged  contract.  Under  the  circum- 
stances proved,  it  cannot  be  said  that,  as  a  matter  of  law, 
there  was  a  contract.  There  was  no  proof  that  the  attention 
of  the  plaintiff  was  called  to  the  fact  that  he  was  signing  a 
special  contract.  If  the  plaintiff  did,  in  fact,  consent  to 
'  enter  into  such  a  contract,  he  is  not  bound.  If  a  person 
pigns  a  paper  for  a  particular  purpose,  and  liis  attention  is 
not  called  to  the  fact  that  the  paper  contains  other  matter, 
his  mind  not  assenting  to  it,  he  is  not  bound.''  Pollock,  B., 
Baid :  *^  The  rule  must  be  discharged.  It  is  clear  that  it  can- 
not be  assumed  .  .  .  that  there  was  no  special  contract- 
.  .  As  to  the  directions  of  the  learned  Judge  on  the  ques- 
tion of  contract,  if  a  bill  of  exceptions  had  been  tendered,  we 
might  have  been  compelled  to  say  that  the  question  should 
have  been  left  to  jur}'  for  them  to  decide.  But  I  understand 
the  Judge  to  have  ruled,  in  effect,  that,  if  a  person  signs  a 
contract  and  will  not  venture  to  deny  that  he  was  aware  it 
was  a  contract,  and"  (will  not  venture  to  deny)  "that  he 
saw  the  ^  conditions,'  and  there  is  no  evidence  to  detract 
from  the  apparent  result,  he  is  bound  by  it."  He  accepted 
this  view.  Channell,  B.,  said :  "  The  course  taken  by  my 
brother  Bramwell  at  the  trial  was  correct.  If  there  had  been 
a  doubt,  whether  the  plaintiff  saw  or  understood  the  nature  of 
the  contract,  as  if  the  document  had  been  presented  to  him 
at  the  close  of  the  day,  when  the  light  was  failing,  or  if  the 
word  ^conditions'  had  not  been  plainly  legible — ^as,  for  in- 
stance, if  the  letters  *t.o.'  had  occurred  at  the  foot  of  the 
paper  in  small  type,  and  the  conditions  were  on  the  other 
eide — It  might  have  been  proper  to  have  submitted  the  cir- 
cumstances to  the  jury,  who  might  have  drawn  an  inference  as 
to  whether  the  plaintiff  was  bound  by  his  signature." 

In  Teeter  v.  St.  John,  10  Gr.  85,  at  p.  89,  Vankoughnet, 
0.,  says :  "  While  I  disavow  any  right  or  intention  to  inter- 
fere with  any  bargain  parties  competent  to  contract  may  now 
make  for  the  payment  of  interest,  T  nevertheless  think  that, 
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in  ca^  of  any  dispute,  the  Court  is  called  upon  to  see  that 
the  parties  to  such  contract  for  exorbitant  rates  clearly 
underfitand  what  their  bargain  is  before  effect  is  given  to  it/' 

Watkins  v.  Bymill,  10  Q.  B.  D.  178,  reviewed  many  earlier 
cases.  The  head-note  summarises  correctly,  I  think,  the 
proposition  of  law  which  it  established :  "  The  condition  (in 
question)  was  not  unreasonable  (unreasonable  in  itself  or- 
irrelevant  to  the  main  purpose  of  the  contract),  and,  having 
regard  to  the  circumstances^,  there  was  nothing  to  take  the 
case  out  of  the  general  rule  that,  if  a  document  in  a  common 
form  is  delivered  by  one  of  two  contracting  parties  to  and 
accepted  without  objection  by  tlie  other,  it  is  binding  upon 
him,  whether  he  informs  himself  of  its  contents  or  not." 
After  stating  the  general  rule,  Stephen,  J.,  jn  giving  the 
judgment  of  the  Court,  says:  ^'An  exception  has  been  sug- 
gested of  conditions  unreasonable  in  themselves  or  irrelevant 
tc  the  main  purpose  of  the  contract.  Ix)rd  Bramwell  sug- 
gests Fome  illustrations  of  this  in  his  judgment  in  Parker  v. 
South  Eastern  R.  W.  Co.,  2  C.  P.  D.  416.  ...  We  are 
flware  of  no  absolute  decision  on  this  point,  nor  is  it  material 
to  the  present  case"   (p.  189). 

In  Pollock  on  Contracts,  7th  ed.,  p.  50,  after  a  reference 
[(•  the  general  rule,  it  is  said :  "  But  this,  again,  is  probably 
Kubject  to  an  implied  condition  that  the  terms  are  relevant 
and  reasonable.  It  cannot  be  said  that  the  subject  if  free 
from  doubt." 

I  have  already  expressed  myself  in  such  terms  as  to 
indicate  that,  in  my  opinion,  the  proposition  said  by  Sir 
Frederick  Pollock  to  l>e  probable  ought  to  be  judicially  de- 
dared  with  positiveness.  Real  consent  is  the  essence  of 
flgreqmient.  In  the  absence  of  real  consent,  there  is  no  con- 
trart,  unless  the  party  sought  to  be  charged  has  estoppel 
liimself  from  shewing  the  absence  of  real  consent.  The 
logical  deduction  from  the  last-cited  authorities  is,  that  one 
is  held  to  be  estopped  because,  knowing  he  is  being  asked  to 
consent  to  a  proposed  "  uncommon  form,"  of  which  he  knows 
the  creneral  character,  it  is  fair  to  hold  him  estopped  to  the 
extent  that  the  proposal  does  not  impose  special  and  onerous 
terms,  even  if  he  refrains  from  reading  the  proposal;  but 
only  to  the  further  extent  of  any  special  and  onerous  terms, 
if  he  does  read  them  and  does  not  object  to  them.  ^'The 
mere  signing  of  a  contract  does  necessarily  imply  consent^' 
(Halsbury's  Laws  of  England,  vol.  7,  tit.  '*  Contract,"  p. 
3.^5). 
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In  the  leading  case  of  Poster  v.  MacElinnon,  L.  E.  4  C. 
r.  704,  it  was  held  that  the  defendant  was  not  liable  even 
to  a  bona  fide  indorsee  for  value  of  a  bill  of  exchange  which 
he  had  indorsed  upon  the  fraudulent  representation  of  the 
acceptor  that  it  was  a  guaranty,  and  without  negligence  on  his 
part.  The  Court  said:  "It  seems  plain,  on  principle  and 
authority,  that,  if  a  blind  man',  or  a  man  who  cannot  read, 
or'^  (a  man  who  can  read)  "who  for  some  reason  (not  im- 
plying negligence)  forbears  to  read,  has  a  written  contract 
falsely  read  over  to  him,  the  reader  misreading  to  such  a 
degree  that  the  written  contract  ia  of  a  nature  altogether 
(i.e.,  i&  in  a  material  aspect)  different  from  the  contract  pre- 
tended to  be  read  from  the  paper  which  the  blind  man  or 
illiterate  man  (or  the  man  who  can  read  but  without  negli- 
gence on  his  part  for  some  reason  forbears  to  read)  after- 
wards signs;  then,  at  least,  if  there  be  no  negligence,  the 
signature  so  obtained  is  of  no  force.  And  it  is  invalid  not 
merely  on  the  ground  of  fraud,  where  fraud  exists  (as  in  such 
cases  it  may  not — the  misreading  may  conceivably  be  by 
mistake  only)  but  on  the  ground  that  the  mind  of  the  signer 
did  not  accompany  the  signature;  in  other  words,  that  he 
never  intended  to  sign,  and,  therefore,  in  contemplation  of 
lew,  never  did  sign,  the  contract  to  which  his  name  is  apt 
pended.  The  authorities  appear  to  us  to  support  this  view 
of  the  law.  In  Thoroughgood's  Case,  2  Co.  Rep.  8  b.,  76 
Eng.  Bep.  409^,  it  was  held  that,  if  an  illiterate  man  have  a 
deed  falsely  read  to  him,  and  he  then  seals  and  delivers  the 
parchment,  that  parchment  is  nevertheless  not  his  deed.  In 
a  note  to  Thoroughgood's  Case,  in  Fraser's  edition  of  Coke's 
Reports,  it  is  suggested  that  the  doctrine  is  not  confined  to  the 
condition  of  an  illiterate  grantor;  and  a  case  in  Keilway's 
Reports  (Keilw.  70,  pi.  6,  72  Eng.  Rep.  231)  is  cited  in  sup- 
port of  this  observation.  On  reference  to  that  case,  it  ap- 
pears that  one''  (two~Prowike,  C.J.,  and  Kingsmill,  J.)  "'of 
the  Judges  did  there  observe  that  it  made  no  difference 
whether  the  grantor  were  lettered  or  unlettered.  That,  how- 
ever, was  a  case  where  the  grantee  was  the  defrauding  party. 
But  the  position  that,  if  a  grantor  or  covenantor  be  deceived 
or  misled,  as  to  the  actual  contents  of  the  deed,  the  deed  does 
not  bind  him,  is  supported  by  many  authorities:  see  Com. 
Dig.  'Fait'  (B.  2);  and  is  recognised  by  Bayley,  B.,  and 
the  Court  of  Exchequer.     In  the  cape  of  Edwards  v.  Brown, 
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1  Cr.  &  J.  312,  9  L.  J.  0.  S.  Ex.  84,  accordingly,  it  has 
recently  been  decided  in  the  Exchequer  Chamber,  that,  if  a 
deed  be  delivered,  and  a  blank  left  therein  be  afterwards 
improperly  filled  up  (at  least  if  that  be  done  without  the 
grantor's  negligence),  it  is  not  the  deed  of  the  grantor:  Swan 
V.  North  British  Australian  Land  Co.,  2  H.  &  C.  175,  32  L. 
,J.  Ex.  273."  (And  so  not  effective  even  to  protect  innocent 
third  parties;  but  if  there  be  negligence' on  the  part  of  the 
grantor,  such,  and  under  such  circumstances,  as  to  raise  an 
estoppel,  it  may  on  that  ground  be  effective  in  favour  of 
innocent  third  parties.) 

Both  reason  and  authority,  in  my  opinion,  establish 
this:— 

Consensus  ad  idem  is  essential  to  the  creation  of  a  con- 
tract, whether  oral,  in  writing  or  under  seal,  subject  to  this, 
that,  as  between  the  immediate  parties  (and  merely  voluntary 
assigns),  apparent — as  distinguished  from  real — consent  will, 
on  the  .;xround  of  estoppel,  effect  a  binding  obligation,  unless 
the  party  denying  the  obligation  proves : — 

(1)  That  the  other  party  knew,  at  the  time  of  the  making 
of  the  alleged  contract,  that  the  mind  of  the  denying  party 
did  not  accompany  the  expression  of  his  consent ;  or 

(2)  Such  facts  and  circumstances  as  shew  that  it  was 
not  reasonable  and  natural  for  the  other  party  to  suppose 
that  the  denying  party  was  giving  his  real  consent,  and  he 
did  not  in  fact  give  it ;  and 

(a)  Either  of  these  things  being  proved,  no  degree  of 
regligence  relating  to  the  creation  of  the  alleged  contract 
will  affect  the  denying  party^s  position;  and 

(b)  Neither  of  these  things  being  proved,  the  Court  has 
power  to  rescind  the  contract,  on  the  ground  of  mistake  of 
one  only  of  the  parties. 

As  between  a  party  who  has  expressed  his  apparent  consent 
to  an  alleged  contract  and  innocent  third  parties,  further 
considerations  come  into  question  which  may  and  often  do, 
and  quite  justly  so,  result  in  the  party  who  has  given  merely 
an  apparent  consent  being  held  to  the  alleged  contract.  The 
old  cases  at  law,  as  distin-^uished  from  equity,  are  no  help. 
The  question  in  many  of  them  was,  was  the  instrument  in 
question  void  or  merely  voidahle?  And  sometimes,  as  a 
corollary,  did  the  facts  sustain  a  plea  of  non  est  factum  ?  See 
National  Provincial  Bank  of  England  v.  Jackson,  33  Ch.  D. 
33;  Edwards  v.  Brown,  1  Cr.  &  J.  312,  9  L.  J.  6.  S.  Ex.  84. 
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Applying  the  principles  1  have  stated  to  the  facts  of  the 
present  case,  I  find  as  facts  that  the  statute  under  which  the 
company  is  acting  is  such  as*  to  enable  the  company  to  pro- 
pose to  prospective  borrowers  a  most  intricate  and  complex 
arrangement  for  a  loan,  difl&cult  for  even  an  intelligent, 
educated,  and  experienced  person^  fully  to  understand  and 
appreciate,  and  of  such  a  character  as  to  raise  the  presumption 
of  fact  that  the  ordinary  borrower — the  man  in  the  street — 
would  not  understand  and  appreciate  it ;  and,  therefore,  that, 
if  he  signed  it  without  explanation,  his  mind  would  not  ac- 
company the  expression  of  his  consent;  that  the  company's 
agent  himself  was  incapable  of  giving  a  proper  explanation  of 
the  arrangement  proposed  to  the  defendant ;  that  he  gave  no 
adequate,  but,  though  honestly,  a  misleading  explanation; 
that  the  circumstances  were  such  that  he  must  have  known 
that  the  defendant  did  not  understand  and  appreciate  the 
arrangement;  that  the  defendant  did  not  in  fact  understand 
and  appreciate  it;  and  that,  therefore,  tlie  defendant  never 
really  consented  to  the  complex  and  intricate  arrangement 
whereby  he  was  made  not  merely  a  mortgagor  but  a  member 
of  the  company,  with  not  merely  ancillary  but  additional  and 
cumulative  obligations  of  a  stringent  and  onerous  character; 
and  that  there  are  no  facts  or  circumstances  making  it  in- 
equitable to  give  effect  to  his  real,  as  against  his  apparent, 
consent.  I  hold,  therefore,  that,  there  being  no  consensus  ad 
idem,  the  mortgage  and  the  subscription  for  shares  is  void. 

As  possibly  a  different  view  may  be  taken  of  the  applica- 
tion of  the  principles  I  have  stated  in  this  regard  to  the  facts 
of  the  present  case,  I  hold  that  the  cas€  is  one  in  which  the 
defendant  is  entitled  to  relief  on  the  ground  of  mistake;  and 
on  this  ground,  as  well,  I  cancel  the  contract. 

The  result  is,  that  the  plaintiffs  are  entitled  to  recover 
only  the  original  amount  of  the  advance,  viz.,  $600,  with 
interest  at  6  per  cent,  per  annum  payable  monthly — I  fix  this 
rate  under  the  provincial  statute — less  all  sums,  as  of  their 
respective  dates  of  payment,  paid  by  the  defendant  to  the 
company,  whether  on  account  of  stock,  premiimi,  fines,  or 
interest,  and  including  any  sums  paid  to  the  company^s  agent 
and  not  by  him  returned  to  the  defendant.  There  will  be  no 
costs  down  to  the  time  of  payment  into  Court.  The  subse- 
quent costs  will  be  payable  by  the  plaintiff  company  and  be 
deducted  from  the  plaintiff's  claim.  The  balance  of  the 
plaintiff's  claim  will  be  deducted  from  the  money  paid  into 
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Court,  the  surplus  whereof  will  be  paid  out  to  the  defendant. 

The  main  points  argued  by  counsel  for  the  defendant 
were,  that  the  mortgage  is  obnoxious  to  the  Interest  Act,  and 
that  the  whole  transaction  was  a  ''fraud  upon  the  statute-'* 

In  the  view  I  have  expressed,  it  is  unnecessary  to  consider 
these  points  at  length.  I  prefer  to  rest  my  decision  on  the 
grounds  I  have  stated.  All  necessary  amendments  will  be 
taken  as  made. 

In  conclusion,  I  take  the  liberty  of  suggesting  that  the 
legislature  of  the  province  of  Manitoba  should  take  steps  to 
prevent  the  formation  or  continuance  in  existence  of  these 
hybrid  corporations — ^part  so-called  building  societies,  and 
part  ordinary  loan  companies — they  have  no  justification  in 
honest  and  honourable  financial  business — ^and  that  the 
Government  of  this  province  should  take  steps  by  revocation 
of  license  or  otherwise  to  prevent  such  corporations  from 
doing  business — at  all  events  otherwise  than  as  ordinary  loan 
companies — within  this  province. 


ALBEBTA. 

Simmons,  J.  November  2nt),  1911 

TRIAL. 

COLLINS  V.  EATON. 

Chattel  Mortgage — Improper  Registration — Validity  between 
Parties — Rate  of  Interest — Oral  Evidence  to  Vary  Writ- 
ten Document — Inadmissibility — Seizure  under  Chattel 
Mortgage — Expenses  of  Seizure  —  Excessive  Charges  — 
Penalty  — -  Ordinance  respecting  Distress  for  Rent  and 
Extra-judicial  Seizure  —  Waiver  of  Provisions — Reason- 
able Charges — Excessive  Amount  Paid  under  Protest  to 
Release  Seizure — Damages  for  Wrongful  Detention. 

A  chattel  mortgage  was  registered  without  an  affidavit  of  bona 
fide9 : — 

Held,  that  the  mortgage  was  improperly  registered ;  but  that  did 
not  affect  the  right  of  the  mortgagee  to  exercise  the  powers  reserved 
to  him  by  the  mortgage,  as  against  the  mortgagor. 

The  mortgage  provided  for  payment  of  interest  at  8  per  cent 
The  mortgagee  alleged  an  agreement  by  the  mortgagor  to  pay  10  per 
cent. : — 
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HekL^  that  oral  evidence  was  not  admissible  to  vary  the  written 
document. 

The  mortgage  being  in  default,  the  mortgagee,  the  defendant, 
seized  the  mortgaged  chattels  and  sold  a  part.  '  The  plaintiff,  the 
mortgagor,  in  order  to  redeem  the  remainder,  paid  (under  protest jf 
the  sum  demanded  by  the  defendant,  and  sued  the  defendant  for 
treble  the  amounts  charged  by  the  defendant  for  seizure,  mileage, 
and  man  in  charge, .  under  the  Ordinance  respecting  Distress  for 
Rent  and  Extra-judicial  Seizure,  and  also  for  damages  for  wrongful 
detention : — 

Heldf  as  to  one  item  charged  by  the  defendant,  namely,  "  expense 
of  seizure,"  that  the  Ordinance  did  not  apply,  as  the  parties  might 
and  did  waive  thes  provisions  of  sec.  3. 

Robson  V.  Biggar,  [1907]  1  K.  B.  OfK),  and  Union  Bank  of 
Canada  v.  McHugh,  44  8.  C.  R.  473.  followed. 

Held,  also,  that  the  charges  were  not  unreasonable,  and  the  plain- 
tiff was  not  entitled  to  the  penalty  provided  by  the  Ordinance. 

Heldf  however,  that  the  plaintiff  was  entitled  to  recover  the  excess 
of  the  amount  paid  by  him  under  protest  over  what  was  properly 
due;  but  was  not  entitled  to  damages  for  wrongful  detention. 

No  costs  were  allowed,  because  both  parties  had  acted  impro- 
perly   and    made    improper    claims. 

Action  for  a  penalty  and  for  damages  for  wrongful  de- 
tention of  goods  seized. 

A.  L.  Marks,  for  the  plaintiff. 
J.  R.  Lavell,  for  the  defendant. 

Simmons,  J. : — On  the  4th  December,  1909,  the  plaintiff 
gave  the  defendant  a  chattel  mortgage  on  a  cow  and  yearling 
steer  and  one  Singer  sewing  machine  to  secure  the  sum  of 
$55.80,  being  the  amount  due  the  defendant  on  a  lien-note. 
The  mortgage  fell  due  on  the  1st  September,  1910,  and  bore 
interest  at  the  rate  of  8  per  cent,  per  annum.  The  mortgage 
was  apparently  improperly  registered  by  the  registration 
, clerk  as  No.  1641  in  the  Edmonton  registration  district, 
although  no  affidavit  of  bona  fides  accompanied  the  mortgage, 
as  required  by  sec.  6  of  the  Bills  of  Sale  Ordinance.  This 
defect  would  have  the  effect  of  rendering  the  mortgage  null 
and  void  as  against  creditors  of  the  mortgagor  or  subsequent 
purchasers  or  mortgagees  in  good  faith,  but  would  not  affect 
the  right  of  the  mortgagee  to  exercise  the  powers  reserved  to 
him  under  the  mortgage,  as  against  the  mortgagor. 

The  defendant  alleges  an  agreement  by  the  mortgagor  to 
pay  10  per  cent.  This  would  be  a  parol  variation  of  a  writ- 
ten document,  which,  under  the  circumstances,  is  not  admis- 
sible; but,  aside  from  this,  he  failed  to  prove  any  such  agree- 
ment by  the  plaintiff. 

On  the  8th  October,  1910,  the  mortgage  being  in  default, 
the  defendant  seized  the  mortgaged  chattels,  pursuant  to 
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powers  reserved  to  him  in  the  mortgage,  took  them  to 
Strathcona,  and,  three  days  after,  sold  the  steer  for  $18.50. 
The  defendant  eftys  that  the  plaintiff  told  him  to  sell  the  cow 
and  steer  and  apply  the  proceeds  on  the  mortgage,  and  the 
plaintiff  would  redeem  the  sewing  machine.  The.  plaintiff 
pays  that  the  defendant  agreed  to  give  the  plaintiff  30  days 
to  redeem  the  machine,  and  I  accept  the  plaintiff's  state- 
ment as  the  correct  one.  On  the  15th  October,  in  reply  to  a 
request  from  the  plaintiff's  solicitor  for  the  amount  required 
to  redeem  the  unsold  chattels  in  the  defendant's  possession, 
the  defendant  rendered  the  following  statement: — 

'''Note  dated  Oct.  lat,  1908,  amount $61  00 

"Due  Dec.  1st,  1909,  interest  8%  and  10% 
after    mortgage    dated    Dec.    4th,    1909, 

amount      55.80 

''Due    Sept.    1st,    1910,   reads   8%    should 

be   10%    

''  Amount  of  mortgage  and  int 60  71 

"  Moneys  paid  A.  L.  Marks  re  mortgage ^02 

$62  73 
"  Expense  of  seizure 18  85 

$^1  58 
''  Credit  by  sale  of  steer 18  50 

"  Balance  claimed '. $63  08 

"  Subject  to  expenses  of  keep  until  sold  or  redeemed. 
Goods  not  sold  will  be  delivered  at  my  place  in  Strathcona 
rhen  settlement  is  made.     J.  M.  Eaton.^' 

The  plaintiff's  solicitor  wrote  to  the  defendant,  on  the 
same  day  (the  15th  October,  1910),  to  the  effect  that  all  the 
law  allowed  was  $1  for  seizure,  and  mileage  at  10  cents  per 
mile,  if  accompanied  by  bailiff,  and  called  his  attention  to 
the  penalty  provided  by  sec.  3  of  an  Ordinance  respecting 
Distress  for  Bent  and  Extra-judicial  Seizure,  and  that  the 
defendant  would  be  liable  for  treble  the  amount  charged  by 
him  over  and  above  the  $1  for  seizure. 

The  defendant  apparently  accepted  the  statement  of  the 
plaintiff's  solicitor;  and,  in  order  to  overcome  the  objections 
raised,  he  rendered  another  statement  as  follows : 
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"  Re  C.  H.  Collins, 
^  Chattel  mortgage  to  J.  M.  Eaton. 

Bal.  due  Oct.  16th  as  per  statement $44  23 

Costs  as  follows: 

Seizure    " $  1  00 

Mileage  45  miles 7  45 

Man  in  charge  13  days 19  50 

27  95 


$72  18 


The  above  amount  was  paid  under  protest  by  the  plain- 
tiff, and  the  chattels  taken  back  by  him. 

The  plaintiff  then  sued,  claiming  the  penalty  under  sec. 
3  of  the  Ordinance  respecting  Distress  for  Rent  and  Extra- 
judicial Seizure,  as  follows: — 

$2.02,  amount  paid  A.  L.  Marks $606 

Mileage,  $7.45  22'  35 

Man  in  charge  13  days,  $19.50 58  50 


$86  91 
and  damages  for  wrongful  detention  in  the  sum  of  $3.85,  the 
expenses  of  bringing  the  chattels  home. 

Taking  the  statement  of  the  defendant  of  the  15th  Octo- 
ber, 19'10,  the  plaintiff  says  that,  while  the  $2.02  was  not 
part  of  the  debt  eecured  by  the  mortgage,  yet  it  was  a  debt 
due  from  him  to  the  defendant,  and  he  was  willing  that  it 
should  be  charged  to  him  in  computing  the  amount  to  be  paid 
the  defendant  to  redeem  the  chattels.  The  item  of  $60.71 
was  in  excess  of  the  amount  due  for  principal  and  interest 
under  the  mortgage,  and  was  arrived  by  the  defendant  charg- 
ing interest  at  10  per  cent.,  instead  of  8  per  cent.  The  cor- 
rect amount  was  $59.68.  As  to  the  item  of  $18.85,  the  Or- 
dinance above  referred  to  does  not  apply,  as  the  parties  to  the 
mortgage  may  waive  the  provisions  of  the  3rd  section  thereof, 
and  did  waive  it  in  the  mortgage  of  the  4th  December,  1910: 
Robson  V.  Biggar,  [1907]  1  K.  B.  690;  Union  Bank  of 
Canada  v.  McHugh,  44  S.  C.  R.  473. 

The  only  question  is,  whether  it  is  a  reasonable  and  proper 
charge  for  going  a  distance  of  about  24  miles  and  bringing 
the  chattels  to  Strathcona  and  the  care  and  feed  of  them  up 
to  the  15th  October  in  regard  to  the  cow,  and  up  to  the  12th 
October  in  regard  to  the  steer.   The  plaintiff  made  no  demand 
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for  particulars^  but  took  the  untenable  ground  that  the 
defendant  was  not  entitled  to  liis  costs  of  seizure  and  sale^ 
and  I  am  not  able,  from  the  evidence,  to  find  that  the  charge 
was  unreasonable.  The  sale  of  the  steer  for  $18.50  was  a 
fair  market-price,  and  under  circumstances  likely  to  obtain 
the  best  results.  The  defendant  tlien,  on  the  15th  October, 
1911,  demanded  a  sum  which  was  $1.03  in  excess  of  what  he 
was  entitled  to,  and  must  be  held  responsible  for  doing  so. 
The  plaintiff,  however,  was  willing  on  that  date  to  pay  only 
$45.23,  that  is  to  say,  $16.82  less  than  the  amount  due.  The 
plaintiff  paid  under  protest  on  the  2l8t  October,  1911,  the 
Bum  of  $72.18,  that  is  to  say,  $10.10  more  than  was  due  on 
the  15th  October,  1910.  I  do  not  think  that  the  defendant 
is  liable  to  pay  the  plaintiff  the  sum  of  $3.85  as  damages  for 
wrongful  detention.  It  was  apparently  contemplated  by  the 
parties  that  the  plaintiff  should  come  for  the  chattels,  and 
this  amount  is  computed  as  compensation  for  time  and  ex- 
penses bringing  the  chattels  home. 

There  will  be  judgment  for  the  plaintiff  for  the  sum  of 
$10.10. 

There  will  be  no  costs,  for  the  reason  that  both  parties 
acted  improperly  and  made  improper  claims  during  the  nego- 
tiations looking  toward  a  settlement. 


BBITISH  COLTTirBIA. 

Morrison,  J.  December,  1911. 

TRIAL. 

SKEWIS  V.  TOWN  OF  KAMLOOPS. 

Highway  —  Man-hole  —  Defective  Structure  and  Condition 
— Injury  to  Person  —  Liability  of  Municipal  Corpora-- 
tion  —  Notice  or  Knowledge  —  Negligent  Exercise  of 
Statutory  Power  —  Damages, 

The  defendants,  a  town  corporation,  pursuant  to  the  powers 
vested  in  them  to  install  and  maintain  a  waterworks  system,  placed 
a  man-hole  in  a  highway.  The  plaintiff  fell  into  it,  and  waa  injured. 
The  defendants  had  knowledge  of  its  existence  and  condition: — 

HeJdf  that  they  exercised  their  powers  negligently  in  such  a  way 
as  to  leave  a  trap  for  persons  using  the  highway,  and  were  liablft 
for  the  injuries  sustained  by  the  plaintiff. 
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Geddis  v.  Proprietors  of  Bann  Reservoir^  3  App.  Oas.  430,  465, 
followed. 

Held,  also,  that  it  was  not  a  case  of  nonfeasance,  but  a  case  of 
a  duty  undertaken  and  not  properly  performed:  the  man-hole  wa» 
structurally  defectiye,  and,  due  regard  for  the  safety  of  the  public  was 
not  had  by  the  defendants  in  its  construction  or  subsequent  condition. 

Shorediich  Corporation  v.  Bull,  90  L.  T.  210,  followed. 

The  plaintiffs  damages  were  assessed  at  $200.  

Action  for  damages  for  personal  injuries  sustained  by 
the  plaintiff  by  falling  into  a  man-hole  in  a  highway. 

Mclntyre,  for  the  plaintiff. 
Fulton,  for  the  defendants. 

Morrison,  J. : — On  a  highway  in  Kamloops  was  placed 
a  man-hole  by  the  defendants,  the  Corporation  of  the 
Town  of  Kamloops,  pursuant  to  the  powers  vested  in  them 
to  install  and  maintain  a  waterworks  system.  This  man- 
hole had  been  there  a  number  of  years,  and  was  apparently 
inspected  periodically.  The  defendants  had  knowledge  of 
its  existence  and  condition.  I  find  that  the  defendants 
exercised  their  powers  negligently  in  such  a  way  as  to  leave 
a  trap  for  persons  using  that  highway,  and  that  they  are 
consequently  liable  for  the  injuries  sustained  by  the  plain- 
tiff. 

In  (Jeddis  v.  Proprietors  of  Bann  Eeservoir,  3  App. 
Cas.  430,  455,  Lord  Blackburn  said :  "  It  is  now  thoroughly 
well  established  that  no  action  will  lie  for  doing  that  which 
the  legislature  has  authorised,  if  it  be  done  without  negli- 
gence, although  it  does  occasion  damage  to  any  one;  but 
an  action  does  lie  for  doing  that  which  the  legislature  has 
authorised,  if  it  be  done  negligently.  And  I  think  that  if^ 
by  a  reasonable  exercise  of  the  powers,  either  given  by 
statute  to  the  promoters,  or  which  they  have  at  common 
law,  the  damage  could  be  prevented,  it  is,  within  this  rule, 
'  negligence  *  not  to  make  such  reasonable  exercise  of  their 
powers.*' 

Mr.  Fulton  contended  that  this  is  a  case  of  nonfeasance, 
and  he  dwelt  upon  the  well-known  line  of  cases,  including 
Municipal  Council  of  Sydney  v.  Bourke,  64  L.  J.  P.  C.  140 ; 
Gibson  v.  Mayor,  etc.,  of  Preston,  39  L.  J.  Q.  B.  131; 
Pictou  Municipality  v.  Geldert,  [1893]  A.  C.  624.  I  do  not 
agree.  Here  a  duty  was  undertaken  and  improperly  per- 
formed. Mersey  Docks  Trustees  v.  Gibbs,  L.  E.  1  H.  L.  93, 
is  authority  for  the  principle  that,  in  such  a  case,  if  actual 
VOL.  XIX.  W.L.B.  NO.  9--40a 
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damage  ensues^  a  good  cau8e  of  action  arises.  The  man-hole 
WSLB  structurally  defective,  and  due  regard  for  the  safeiy  of 
the  public  was  not  had  by  the  defendants  iu  its  constnu^on 
or  subsequent  condition:  Lord  Halsbury,  in  the  House  of 
Lords,  in  Shoreditch  Corporation  v.  Bull,  90  L.  T.  210. 

Mr.  Justice  Lush,  in  the  case  of  McClelland  v.  Lord 
Mayor  of  Manchester,  in  the  course  of  his  judgment,  ren- 
dered on  the  2'6th  October,  1911,  anl  not  yet  reported  ex- 
cept in  the  "Times'*  newspaper  of  that  date,  puts  one 
phase  of  the  question  this  way:  *'You  cannot  sever  what 
was  omitted  from  what  was  committed  or  actually  done, 
and  say  that,  because  the  accident  was  caused  by  the  omis- 
sion, therefore  it  was  nonfeasance.  Once  established  thai 
the  local  authority  did  something  to  the  road,  the  case  it 
removed  from  the  category  of  nonfeasance.  If  the  work 
was  imperfect  and  incomplete,  it  becomes  a  case  of  mis- 
feasance and  not  nonfeasance,  although  damage  was  caused 
by  an  omission  to  do  something  that  ought  to  have  been 
done.  The  omission  to  take  precautions  to  do  something 
that  ought  to  have  been  done  to  finish  the  work  is  precisely 
the  same  thing  in  its  legal  consequence  as  the  commission 
of  something  that  ought  not  to  have  been  done,  and  there 
is  no  similarity  in  point  of  law  between  such  a  case  and  a 
case  where  the  local  authority  have  chosen  to  do  nothing 
at  all.*' 

I  confess  I  was  not  impressed  with  the  bona  fides  of 
the  plaintiflE  as  regards  his  condition  which  he  attributes 
to  this  accident.  I  think  $200  is  ample.  There  will  be 
judgment  for  this  amount,  with  costs  up  to  the  time  of 
payment  into  Court. 
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BRITISH  COLTTHBIA. 

Gregory,  J,  December  Ist,  1911. 

SINGLE  COURT. 

ee  htjmpheey  and  city  of  VICTOEIA. 

Arbitration  and  Award  —  Motion  to  S^t  aside  Award  of 
Compensation  for  Land  Taken  by  Municipal  Corporation 
— Municipal  Clauses  Act  —  Arbitration  Act,  sees,  2,  23 — 
No  Necessity  for  Making  Submission  Rule  of  Court  — 
Assessment  of  Compensation  for  Land  Taken  and  Damn 
ages  for  Injurious  Affection  —  Principle  of  Assessment — 
Betterment  —  Interest. 

An  award  of  compensation  or  damages  for  land  taken  by  a  muni- 
cipal corporation,  under  the  Municipal  Clauses  Act,  may  be  dealt 
with  upon  a  motion  to  set  it  aside,  without  the  submission  to  arbi- 
tration having  been  made  a  rule  of  Court. 

Sections  2  and  23  of  the  Arbitration  Act,  R.  S.  B.  C.  1897  ch. 
9,  considered. 

An  award  was  objected  to  an  the  ground  that  the  arbitrators 
assessed  the  damages  on  a  wrong  principle.  It  was  contended  that 
the  sole  question  for  the  arbitrators  was,  what  was  the  difference  in 
the  market-value  of  the  property  before  and  after  the  expropriation? 
Sub-section  7  of  sec.  251  of  the  Municipal  Clauses  Act  requires  that 
the  claimant  shall  give  "  full  particulars  of  the  damages  "  for  which 
the  claim  is  made.  These  particulars  were  given  by  the  complainant ; 
and  the  expropriating  corporation  objected  to  the  allowance  of  items 
specified  therein: — 

Held,  that  it  was  to  be  assumed,  having  regard  to  the  proceed- 
ings before  the  arbitrators,  that  it  was  asserted  and  admitted  that 
the  claimant's  property  was  damaged  in  its  market-value,  and  the 
particulars  furnished  were  nothing  more  than  the  items  making  up 
the  diminished  market-value  damage;  and  it  was  too  late,  upon  the 
motion,  to  object  to  the  principle  adopted. 

In  ascertaining  the  amount  of  compensation,  the  actual  use  of 
the  property  and  all  its  potentialities  to  the  owner  must  be  taken 
into  account. 

Price  V.  Poplcin,  10  A.  &  B.  95,  distinguished. 

The  corporation  complained  of  the  principle  upon  which  the 
betterment  was  computed : — 

Held,  that  effect  could  not  be  given  to  this,  because  there  was 
nothing  before  the  Court  upon  which  to  ascertain  the  principle 
adopted.  It  must  be  assumed  that  the  arbitrators  acted  properly; 
and  there  was  no  jurisdiction  to  question  the  amount  awarded. 

HM,  however,  that  the  arbitrators  had  erred  in  allowing  Interest 
at  7  per  cent,  and  in  allowing  interest  on  the  amount  awarded  for 
injurious  affection,  as  well  as  on  the  amount  awarded  for  land 
actually  tak^. 

Re  Leak  and  City  of  Toronto,  26  A.  R.  351,  357,  followed. 

The  claimant  undertaking  to  abandon  the  excess,  the  motion  to 
set  aside  the  award  was  dismissed. 
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Application  by  the  Corporation  of  the  City  of  Victoria 
to  set  aside  an  award  of  arbitrators. 

McDiarmid,  for  the  applicants. 

Fell,  for  Caroline  Humphrey,  the  claimant. 

Gregory,  J.: — Mr.  Fell  raised  the  preliminary  objec- 
tion that,  before  the  award  could  be  dealt  with,  the  sub- 
mission should  be  made  a  rule  of  Court.  Although  there 
are  many  cases  upon  this  point,  the  only  one  referred  to 
by  either  side  was  that  of  Bennett  v.  Watson,  6  H.  &  N. 
831,  cited  by  Mr.  Fell.  Eussell  on  Awards,  8th  ed.,  p.  584, 
states  that,  at  common  law  and  under  the  statute  of  William, 
this  is  necessary,  but  that  it  is  not  necesary  in  compulsory 
arbitration  under  the  Common  Law  Procedure  Act,  1854. 
This  shews  clearly  that  the  question  really  depends  upon 
the  statute;  and  I  was  not  disposed  on  the  hearing  to  ex- 
amine the  cases  and  compare  the  statutes  with  them,  in 
the  absence  of  any  assistance  from  counsel.  In  Bennett  v. 
Watson  it  was  held  that  it  was  not  necessary.  The  British 
Columbia  Arbitration  Act,  ch.  9,  B.  S.  B.  C.  1897,  provides, 
by  sec.  2,  that  a  submission  shall  have  the  same  effect  in 
all  respects  as  if  made  an  order  of  Court;  and  sec.  23  pro- 
vides that  that  Act  shall  apply  to  every  arbitration  under 
any  Act  passed  before  or  after  the  commencement  of  that 
Act,  except  in  so  far  as  it  is  inconsistent  therewith.  I  did 
not  see  any  inconsistency  in  the  arbitration  proceedings 
under  the  Municipal  Clauses  Act;  and  I,  therefore,  over- 
ruled Mr.  Fell's  objection. 

The  city  corporation  raised  eleven  objections  to  the 
award;  but  on  the  hearing  formally  abandoned  objections. 
5,  10,  and  11. 

Section  251  of  the  Municipal  Clauses  Act  provides  that 
an  award  can  be  set  aside  only  on  the  ground  of  miscon- 
duct on  the  part  of  the  arbitrators,  or  that  they  awarded 
the  compensation  on  the  wrong  principle.  The  objections 
to  the  award  are  made  on  the  ground  that  the  arbitrators 
proceeded  on  a  wrong  principle  to  assess  the  damages;  Mr. 
McDiarmid  contended  that  the  sole  and  only  question  was 
the  diflPernce  in  the  market-value  of  the  property  before 
and  after  the  expropriation;  and,  if  his  argument  is  to  be 
sustained  in  its  entirety,  it  would  prevent  any  evidence 
being  given  to  the  arbitrators  except  in  answer  to  the  ques- 
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tions,  "What  was  the  value,  &c.?"  and,    "What    is    the 
\aliie,  &c.?"   And  Mr.  McDiarraid  practically  conceded  this. 
The  English  cases  have  nearly  all  been  decided  under 
the  Land  Clauses  Consolidation  Act,  1854,  8  &  9  Vict.  ch. 
18,  or  other  special  Acts  in  almost  similar  terms.    Under 
the  Land  Clauses  Consolidation  Act,  sees.  18  and  68  are 
the  controlling  sections  in  matters  of  this  kind.     Section 
68,   the   one   usually   discussed,   provides   that  the   injured 
party  shall  give  notice  to  the  expropriator  of  the  nature 
of  his  interest,  &c.,  in  the  land,  and  "  the  amount  of  com- 
pensation claimed.^'     Sub-section    7    of    sec.  251   of  our 
Municipal  Clauses  Act  requires  that  the  claimant  shall  give 
"full  particulars  of  the  damages^'  for  which  his  claim  is 
made.     These  particulars  were  given  by  Mrs.  Humphrey; 
and  it  is  the  allowance  of  items  under  these  headings  that 
the  corporation  complain  of.    It  seems  to  me  that,  whether 
Mr.  McDiarmid's  suggested  test  is  to  be  applied  or  not, 
it  is  too  late  for  him.  now  to  take  the  objection  that  he 
does.     It  must  be  assumed,  in  the  face  of  the  proceedings 
that  have  taken  place,  that  it  was  claimed  and  admitted 
that  Mrs.  Humphrey's  property  was  damaged  in  its  market- 
value,  and  the  particulars  furnished  are  nothing  more  than 
the  particulars  which  go  to    make    up    that    diminished 
market-value  damage:  e.g,  the  chief  contention  is,  on  the 
part  of  the  corporation,  that  the  arbitrators  allowed  the 
cost  of  turning  the  house  round  so  as  to  make  it  face  the 
street.    It  seems  to  me  that  it  must  be  assumed,  from  the 
evidence  before  the  arbitrators,  that  the  market-value  of 
the  property  was  only  damaged  in  that  respect  because  the 
house  was  left  in  the  condition  it  was  with  its  back  upon 
the  street,  and  that,  if  it  were  turned  round,*  that  damage 
would  disappear.     Surely,  then,  the  cost  of  turning  it  is 
the  most  accurate  test  of  the  damage  sustained.  .  It  is  un- 
necessary^ to  deal  with  each  of  the  other  objections,  for 
they  are  all  based  upon  the  same  principle.     It  must  not 
be  overlooked  that,  in  ascertaining  the  amount  of  compen- 
sation to  be  awarded,  the  actual  use  of  the  property  and 
all  its  potentialities  to  the    owner    must    be    taken  into 
account:  Halsbury^s  Laws  of  England,  vol.  6,  p.  36;  and 
at  p.  38  the  damage  is  tested  by  the  value  to  the  person 
owning  it,  and  not  the  value  to  the  person  acquiring  it. 
In  nearly  all  the  books  the  particular  injury  is  the  matter 
discussed,  and  it  is  the  discussion  and  allowance  of  the 
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particular  injury  in  this  ease  that  Mr.  McDiarmid  com- 
plaine  of.  He  admits  that  the  difference  in  value  of  the 
property  may  be  exactly  the  same  as  found  by  the  arbi- 
trators; he  practically  says  that  the  arbitrators  cannot 
disclose  how  they  arrived  at  the  difference  in  value;  and 
he  cites  in  support  of  that  contention  Price  v.  Popkin,  10 
A.  &  E.  95.  In  that  case,  Lord  Denman,  C.J.,  delivered 
the  judgment  of  the  Court,  in  five  lines,  ai^d  simply' held 
that  the  arbitrator  in  that  case  had  no  authority  to  order 
anything  to  be  done;  and  that,  if  he  had  such  authority, 
he  had  given  his  directions  in  too  uncertain  a  manner.  That 
does  not  appear  to  me  to  apply  to  the  circumstances  here. 
The  arbitrators  here  have  not  ordered  anything  to  be  done, 
and  there  is  nothing  uncertain  about  what  they  have  found; 
in  fact,  Mr.  McDiarmid  complains  because  it  is  too  exact 
and  certain.  In  Price  v.  Popkin,  the  arbitrator  directed 
certain  gas-fixtures  to  be  replaced;  and  the  submission 
clearly  gave  them  no  authority  to  make  such  direction. 

The  corporation  complain  of  the  principle  upon  which 
the  betterment  was  computed.  I  am  unable  to  give  any 
effect  to  this,  as  I  see  nothing  to  help  me  to  form  any 
opinion  as  to  what  principle  it  was  computed  on.  The  evi- 
dence before  the  arbitrators  was  not  referred  to  in  any 
way  by  Mr.  McDiarmid;  and  I  must  assume  that  the  arbi- 
trators acted  properly;  and  I  have  no  jurisdiction  to  ques- 
tion the  amount  awarded. 

Mr.  McDiarmid  referred  me  to  cases  cited  at  p.  46  of 
vol.  6  of  Halsbury's  Laws  of  England,  as  to  the  method  of 
computing  compensation.  He  apparently  overlooked  the 
fact  that  the  test  there  set  out  was  dealing  exclusively  with 
the  compensation  when  no  land  is  taken,  and  the  land  is 
only  injuriously  affected.  The  principles  are  quite  different, 
as  will  be  found  by  reference  to  p.  32  of  the  same  work. 
In  the  present  case,  land  has  been  taken,  and  other  pro- 
perty not  taken  has  been  injuriously  affected. 

There  is,  however,  ah  objection  raised  to^  the  award 
which  appears  to  me  to  be  good,  namely,  interest  has  been 
allowed  at  7  per  cent.,  and  it  has  been  allowed  not  only 
upon  the  value  of  the  land  taken,  but  upon  the  compensa- 
tion awarded  for  injurious  affection.  The  English  cases 
are  all  clear  that,  where  land  is  taken  compulsorily,  as  in 
this  case,  interest  is  allowed  on  the  purchase-price:  see 
p.  6  of  vol.  6  of  Halsbury's  Laws  of  England.    But  interest 
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is  not  allowed  on  compensation  for  injurious  aflEeetion.  The 
compensation  sounding  then  strictly  in  damages  and  being 
unliquidated,  there  is,  of  course,  no  suggestion  of  debt-  or 
contract,  and  no  interest  can  be  allowed  until  the  amount 
is  ascertained.  It  was  suggested  on  the  argument  that  this 
was  not  the  rule  in  Ontario;  but  see  remarks  of  Osier,  J. A., 
in  Re  Leak  and  City  of  Toronto,  26  A.  B.  351,  357,  quoted 
at  p.  467  of  Biggar^s  Municipal  Manual,  11th  Bd.  But  the 
difference  in  this  item  only  amounts  to  a  trifle  compared 
with  the  amount  involved;  and,  as  Mr.  Fell  on  the  argu- 
ment voluntarily  agreed  to  abandon  the  excess,  I  see  np 
reason  for  setting  aside  the  award  or  referring  it  back  to 
the  arbitrators,  if  I  have  any  authority  to  do  so.  The  in- 
terest, however,  should  be  computed  only  on  the  value  of 
the  land  taken,  and  at  the  rate  of  5  per  cent. 


BRITISH  COITJMBU. 

Murphy,  J.  December  5th,  1911. 

TRIAL. 

CHRISTIANSEN  v.  VANCOUVER  POWER  CO. 

Master  and  Servant  —  Injury  to  Servant — Dangerous  Work 
— Defective  System — Liability  at  Common  Law  —  Ab- 
sence of  Warning  —  Neglect  of  Superintendent  —  Em- 
ployers' Liability  Act,  sec,  S,  sub-sec,  2  —  Pleading  — 
Amendment  —  Absence  of  Contributory  Negligence  — 
Voluntary  Assumption  of  Risk. 

The  defendants  were  carrying  on.  a  dangerous  work — enlarging 
a  rock  tunnel  by  blasting.  The  plaintiff,  while  at  work  for  the 
defendants  in  the  tunnel,  was  struck  by  a  rock  falling  from  the  roof, 
and  injured.     In  an  action  to  recover  damages  for  his  injuries: — 

Held^  that  it  was  the  duty  of  the  defendants  at  common  law  to 
have  a  proper  system  of  inspection  of  the  roof,  and  proper  arrange- 
ments for  the  removal  of  loose  masses  of  rock. 

It  was  the  duty  of  S.,  foreman  of  the  gang  of  which  the  plain- 
tiff was  a  member,  to  direct  the  men  where  to  work  and  to  warn 
them  of  danger.  He  warned  a  crowd  of  men  in  his  gang  not  to  work 
at  the  place  where  the  plaintiff  was  afterwards  hurt,  but  he  did  not 
make  sure  that  aU  his  men  heard  him.  He  did  not  know  whether 
the  plaintiff  heard  him  or  not.    The  plaintiff  swore  that  he  did  not : — 

Heldf  that  the  defendants  were  liable,  either  at  common  law  for 
not  having  a  proper  system  of  inspection,  or,  by  reason  of  th« 
neglect  of  S.  to  warn  the  plaintiff — S.  being  in  a  position  of  super- 
intendence, under  sub-sec.  2  of  sec.  3  of  the  Employers'  Liability  Act. 
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Held,  also,  that  the  plaintiff  should  have  leave  to  amend  his 
statement  of  claim,  by  pleading  the  above -sub-section,  and  otherwise 
to  conform  to  the  evidence. 

Held^  also,  that  the  plaintiff  waa  not  guilty  of  contributory  neg-  \ 

ligence,  nor  was  he  volens. 

Damages  assessed  at  $800. 


Action  for  damages  for  personal  injuries  sustained  by 
the  plaintiff  while  working  for  the  defendants,  owing  to 
the  defendants'  negligence,  as  the  plaintiff  alleged. 

G.  Duncan,  for  the  plaintiff. 

Ji.  G.  McPhillips,  K.C.,  for  the  defendants. 

Murphy,  J.: — The  defendants  were  carrying  on  a 
dangerous  work,  viz.,  enlarging  a  rock  tunnel  by  means  of 
blasting.  Tlie  blasting  was  done  by  a  day-shift,  and  the 
mucking  by  a  night-shift.  The  tunnel  was  from  15  to  20 
feet  high,  and  the  only  lights  provided  were  candles  in  the 
hands  of  the  workmen.  As  the  facts  of  this  case  shew, 
tlie  blasting  was  likely  to  shatter  the  tunnel  roof,  leaving 
loose  masses  of  rook  which  might  fall  at  any  moment. 
Under  these  circumstances,  I  think  it  was  the  duty  of  the 
defendants  at  common  law  to  have  a  proper  system  of  in- 
spection of  this  roof,  and  proper  arrangements  for  the 
removal  of  such  loose  masses  of  rock  before  they  sent  tho 
muckers  underneath  to  work. 

Tho  plaintiff  was  in  the  gang  of  a  foreman  named 
Southard;  and,  whilst  at  work  in  the  tunnel,  was  struck 
by  a  rock  falling  from  the  roof,  and  seriously  injured.  It 
was  Southard's  duty  to  direct  the  men  where  to  work  and 
to  warn  them  of  danger.  He  states  in  his  evidence  that 
it  was;  and,  if  it  was  not,  then,  so  far  as  the  record  shews, 
there  was  no  system  of  inspection  and  for  removal  of  loose 
rock;  and,  to  my  mind,  the  defendants  would  be  liable  at 
common  law.  If  it  was  his  duty,  then  I  hold  he  was  negli- 
gent in  the  performance  of  it;  for  he  admits  that  he 
warned  a  crowd  of  men  in  his  gang  not  to  work  wJiere  the 
accident  occurred,  but  he  failed  to  make  sure  that  all  his 
men  heard  him.  He  does  not  know  whether  the  plaintiff 
heard  him  or  not.  The  plaintiff  swears  definitely  that  he 
did  not.  The  gang,  or  some  of  them  at  any  rate,  had  been 
working  at  the  spot  where  the  accident  occurred,  the  night 
before.  Under  these  circumstances,  I  hold  that  it  was  the 
foreman's  duty  to  make  absolutely  sure  that  all.  his  men 
were  warned.    I  have  to  conclude  on  the  evidence  that  the 
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plaintiff  was  not.  The  plaintiflf  «wore  that  Southard  ex- 
pressly directed  him  to  go  to  work  where  he  was  hurt.  If 
his  case  rested  on  this  testimony,  I  would  be  constrained 
to  hold  it  not  proven.  The  direction  is  flatly  contradicted 
by  Southard;  and,  whilst  I  do  not  disbelieve  the  plaintiff, 
the  onus  on  him  would  not  be  satisfied,  to  my  mind. 

But,  for  the  reasons  above  stated,  I  think  the  defend- 
ants are  liable,  if  not  at  common  law,  then  under  sub-sec. 
2  of  sec.  3  of  the  Employers'  Liability  Act. 

.  At  the  close  of  the  case,  it  was.  objected  that  the  proper 
section  of  this  Act  was  not  pleaded;  and  that,  in  any  event. 
Southard  was  not  a  "  superintendent,"  within  its  meaning. 
I  think,  on  the  authorities,  that  he  was;  and  I  also  think, 
inasmuch  as  two  witnesses  were  called  by  the  defence  to 
prove  that  he  did  do  his  duty  as  such  superintendent,  the 
issue  was  fairly  fought  out  on  the  trial,  and  any  necessary 
amendments  to  make  the  pleadings  conform  to  the  evidence 
should  be  made.  In  my  view,  Southard's  own  evidence 
shews  him  to  have  been  negligent. 

Under  all  the  circumstances,  I  do  not  think  the  plaintiff 
was  guilty  of  contributory'  negligence.  He  had  only  a 
limited  experience  at  underground  work;  the  tunnel  was 
15  or  20  feet  high,  and  lighted  only  by  workmen^s  candles; 
the  spot  where  the  accident  occurred  was  over  a  mile  from 
the  tunnel's  mouth.  It  is  true  that  Smith,  who  was  called 
by  the  plaintiflf,  said  he  would  not  go  to  work  where  the 
plaintiff  did;  but  he  had  much  more  experience  in  such 
work.  It  is  also  contended  that  the  plaintiff  was  guilty  of 
contributory  negligence  because,  if  his  evidence  be  taken, 
he  must  be  held  to  have  been  present  when  Southard 
warned  the  men;  and,  if  he  did  not  hear  this  warning,  it 
was  his  own  fault.  I  do  not  agree.  There  is  no  evidence 
that  he  was  present  when  Southard  was  addressing  the  men 
en  masse.  His  evidence  is,  that  Southard  passed  by  him 
and  another  man  who  was  killed,  and  directed  them  to  go 
to  work.  As  stated,  I  do  not  accept  this  as  satisfying  the 
onus  on  the  plaintiflf,  though  I  do  not  hold  it  to  be  untrue ; 
but,  in  any  event,  it  does  not  go  to  shew  that  the  plaintiflf 
was  present  when  the  warning  was  given.  Nor  does  the 
evidence,  to  my  mind,  shew  that  the  plaintiflf  was  volens 
in  the  legal  sense. 

I  assess  the  damages  at  $800;  and  there  will  be  judg- 
ment for  the  plaintiflf  for  that  amount. 
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BRITISH  COLUMBIA. 

MrRPiiy,  J.  Dboembee  6th^  1911. 

GHAMBEBS. 

MASTERSON"  v.  DORER. 

rieading  —  Statement  of  Defence  —  Payment  of  Money 
into  Covrt— Payment  out — Order  XXII.,  Rule  5  (c), 
6  (c). 

By  the  statement  of  claim,  the  plaintiff  claimed  a  declaration  of 
right.  By  the  statement  of  defence,  the  defendant  alleged  that  the 
facts  stated  by  the  plaintiff  did  not  shew  him  to  be  entitled  to  the 
declaration,  but  (alternatively)  that  they  shew^  him  to  be  entitled 
to  a  sum  of  money,  which  the  defendant  brought  into  Court : — 

Held,  that  the  plaintiff  was  not  entitled  to  have  the  money  paid 
out  of  Court  to  him,  and  also  to  proceed  for  the  declaration:  the 
case  came  within  Rule  6  (c)  of  Order  XXII.,  and  not  within  Bale 
5  (c). 

Davyt  V.  Richardaon,  20  Q.  B.  D.  722,  followed. 

Motion  by  the  plaintiflf  for  payment  out  of  Court  of 
money  paid  in  by  the  defendant  with  his  defence. 

Raines,  for  the  plaintiff. 

S.  S.  Taylor,  K.C.,  for  the  defendant. 

Murphy,  J.: — The  payment  into  Court  herein  is  made 
by  way  of  tender  as  an  alternative  answer  to  the  whole  of 
the  plaintiff's  cause  of  action.  The  plaintiff,  in  the  state- 
ment of  claim,  sets  up  a  series  of  facts,  and  on  this  claims 
that  certain  destroyed  agreements  should  be  declared  to  be 
in  full  force  between  the  parties.  The  defendant,  in  his 
statement  of  defence,  in  the  alternative  states  that  these 
facts  shew  the  plaintiflf  to  be  entitled,  not  to  such  declara- 
tion, but  to  certain  moneys,  which  are  paid  in  by.  way  of 
tender.  As  the  cause  of  action  in  respect  of  which  the 
money  is  paid  in  is  identical  with  that  on  which  the  plain- 
tiflf bases  his  claim  -for  a  declaration,  as  to  which  the 
defendant  denies  liability,  he  cannot  have  both  the  money 
and  the  right  to  proceed  for  a  declaration.  In  other  words, 
he  falls  within  clause  (c)  of  Rule  6  of  Order  XXlI.,  and 
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not  within  clause  (c)  of  Rule  5:  Davys  v.  Richardson,  20 
Q.  B.  D,  722. 

As  the  plaintiff  proposes  to  proceed  after  obtaining  the 
money,  the  application  is  dismissed  with  costs. 


BRITISH  COLTJMBIA.. 

Wilson,  Co.C.J.  November,  1911. 

TRIAL. 

FOSTER  V.  CANADIAN  PACIFIC  R.  W.  CO. 

Railway — Anitndls  Killed  on  Track  —  Liability — Railway 
Act,  sec.  29i.   (^) — Onus — Evidence, 

Where  animals  are  run  over  by  an  engine  or  train  on  a  railway 
track,  the  onus  is  on  the  railway  company,  under  sub-sec.  4  of  sec. 
^14  of  the  Railway  Act  of  Canada,  to  shew  that  the  animals  got  at 
large  through  the  negligence  or  wilful  act  or  omission  of  the  owner. 

And  held,  upon  the  evidence  in  this  case,  that  the  defendants 
had  not  satisfied  the  onus,  and  were  liable  for  the  value  of  three 
horses  killed   on  their  track. 

ParU  V.  Canadian  Northern  R.  W,  Co.,  15  W.  L.  R.  445,  18  W. 
L.  R.  118,  foUowed. 

Action  for  damages  for  the  loss  of  three  horses  killed  on 
the  defendants*  track. 

A.  I.  Fisher  and  F.  C.  Lawe,  for  the  plaintiff. 
W.  S.  Lane,  for  the  defendants. 

Wilson,  Co.C.J.: — In  this  matter,  following  Parks  v. 
Canadian  Northern  R.  W.  Co.,  15  W.  L.  R.  445,  affirmed  on 
appeal,  18  W.  L.  R.  118,  I  must  find  in  favour  of  the  plain- 
tiff. At  the  trial,  I  think  both  counsel  recognised  that  case 
a*',  being  the  law. 

Now,  under  sub-eec.  4  of  sec.  294  of  the  Railway  Act  of 
Canada,  the  onus  is  on  the  defendants  to  shew  that  the 
animals  in  question  got  at  large  through  the  negligence  or 
wilful  act  or  omission  of  the  owner,  etc.  Now,  even  taking 
the  defendants'  own  evidence,  that  the  animals  had  been  at 
large  on  other  occasions,  how  can  that  satisfy  the  onus  on  the 
defendants  as  to  the  occasion  of  the  accident.     The  witnesses 
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for  the  plaintiff  swear  positively  that  the  animals  broke  out 
on  the  occasion  of  the  accident,  and  how  can  I  discard  that 
direct  evidence  because  the  defendants^  witnesses  have  given 
evidence  that  the  animals  were  at  large  on  other  occasions 
when  the  plaintiff's  witnesses  asserted  that  they  were  under 
control 

The  defendants  have  not  satisfied  the  onus  on  them. 

I  think  $750  aJair  value  of  the  animals. 

Judgment  for  $750  and  costs. 


Digiti 


zed  by  Google 


^  UL  h: 

\/Oestern  Law  Reportep 

Vol.  XIX.         TORONTO,  JAN.  12,  1912.  No.  10 
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October  23rd,  19 H. 

court  of  appeal. 

PEASE  V.  RANDOLPH. 

Bond— Illegal  Consideration  —  Stifling  Prosecution — Proof 
'  of  Agreement — Onus — Inference  —  Knowledge — Defence 
not  Pressed  at  Trial  and  not  Made  Ground  of  Appeal  — 
Pleadmg — Evidence — Seals  Affixed  after  Signatures  — 
Material  Alteration — Defence — Onus  —  Failure  to  Shew 
Absence  of  Authority  to  Affix  Seals — Delivery  to  Obligee 
of  Sealed  Instrument, 

The  judgment  of  Macdonald,  J.,  15  W.  L.  R.  366,  was  affirmed. 

Per  RiGHABDS,  J.A. : — ^Although  an  inspection  of  the  bond  sued 
on  shewed  that  the  seals  were  probably  put  on  after  the  obligors  had 
signed,  and  they  all  stated  that  there  were  no  seals  on  it  when  they 
signed,  yet,  as  they  did  not  say  whether  they  had  or  had  not  em- 
powered T.,  for  whose  benefit  they  were  signing  the  bond,  or  any  one 
else,  to  affix  seals,  and  as  the  bond,  when  delivered  to  the  plaintiff, 
had  seals  upon  it,  the  onus  was  upon  the  defendants  to  shew  that 
these  seals  were  not  theirs;  and  that  onus  was  not  discharged  by 
merely  saying  that  there  were  no  seals  on  it  when  they  signed,  as  it 
was  quite  consistent  with  that  evidence  that  they  authorised  T.  or 
some  one  else  to  put  the  seals  on  it  before  delivery. 

Per  RiOHABDS  and  Cameron,  JJ.A.  : — The  defence  of  illegal  con- 
sideration (stifling  the  prosecution  of  T.)  was  raised  in  the  pleadings, 
and  some  evidence  was  given  at  the  trial  in  support  of  it;  so, 
although  it  was  not  pressed  in  argument  before  the  trial  Judge,  and 
was  not  specifically  mentioned  in  the  praecipe  on  appeal,  the  Court 
of  Appeal  should  consider  whether  it  afforded  the  defendants  any 
ground  of  escape  from  liability. 

Per  RiCHABDB,  J.A.  :^T.  had,  as  the  plaintiff's  agent,  received 
moneys  that  he  had  not  accounted  for,  and  so  had  become  liable  to 
prosecution.  He  told  the  plaintiff's  solicitor  that  he  could  get  the 
plaintiff  a  bond  to  secure  a  portion  of  these  moneys.  The  solicitor 
then  prepared  the  bond,  and  the  defendants,  at  T.'s  request,  signed  it 
T.  then  delivered  it  to  the  plaintiff's  solicitor.    Neither  the  plaintiff 
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nor  his  solicitor  was  present  at  the  signing.  There  was  no  evidence 
of  any  agreement  by  the  plaintiff  or  his  solicitor  to  abstain  from 
taking  criminal  proceedings.  At  the  trial,  the  plaintiff's  solicitor 
stated  that  he  thought  he  had  told  T.  that  be  was  liable  to  criminal 
prosecution.  The  defendants  stated  that,  when  they  executed  the 
bond,  T.  told  them  it  was  for  the  purpose  of  saving  him  from  a  crim- 
inal prosecution  for  a  totally  different  offence.  As  a  debt  was  really 
due  from  T.  to  the  plaintiff,  the  taking  of  the  security  was  not  in 
Itself  any  evidence  of  wrongdoing.  The  onus  was  on  the  defendants 
to  shew  what  the  agreement  was  on  which  the  security  was  based, 
and  that  the  plaintiff  was  a  party  to  it.  The  admission  of  the  plain- 
tiff's solicitor  that  he  mentioned  to  T.  his  liability  to  prosecution, 
which  was  the  only  evidence  on  this  point,  was  not  sufSclent  to  shew 
an  agreement  on  the  plaintiff's  part  not  to  prosecute.  So  long  as  he 
did  not,  directly  or  indirectly,  agree  not  to  prosecute,  there  was 
nothing  improper  in  the  plaintiff  taking  the  bond  as  a  security. 

Per  Cameron,  J.A.  : — Knowledge  on  the  part  of  the  plaintiff  of 
the  purpose  for  which  the  bond  was  given  by  the  defendants  was  an 
essential  factor  in  the  defence  of  illegal  consideration;  that  know- 
ledge had  not  been  established,  and  could  not  reasonably  be  inferred 
from  the  evidence ;  and  the  defence,  therefore,  failed. 

JoncB  v.  Merionethshire  Permanent  Benefit  Building  Society, 
[18911  2  Ch.  587,  [18921  1  Ch.  173,  specially  referred  to. 

Appeal  by  the  defendants  from  the  judgment  of  Mac- 
1>0NALD,  J.,  15  W.  L.  R  366. 

The  appeal  was  heard  by  Howell,  C.J.M.,  Richards. 
Perdue^  and  Cameron,  JJ.A. 

H.  A.  Burbidge,  for  the  defendants. 

W.  J.  Cooper,  K.C.,  and  A.  Meighen,  for  the  plaintiflF. 

Richards,  J.A. : — The  plaintiff  sued  the  defendants  on 
a  bond  in  the  penal  sum  of  $1,072.02,  the  condition  being 
that  if  one  Turner  should  pay  the  plaintiff  that  sum  of  money 
at  the  times  stated  in  the  condition  the  obligation  should  l>e 
void. 

The  defendants  pleaded,  denying  the  bond,  and  alleging 
that,  if  they  did  sign  it,  seals  were  aflSxed  after  their  signa- 
tures had  been  set  to  it,  and  after  the  bond  had  been  de- 
livered, thereby  creating  a  material  alteration  in  it.  The 
only  other  defence  of  importance  is,  that  the  bond  was  execu- 
ted and  delivered  in  consideration  of  the  plaintiff  forbearing 
to  commence  criminal  proceedings  against  Turner. 

The  facts  appear  to  be  that  Turner  had,  as  the  plaintiff's 
agent,  received  moneys  which  he  had  not  accounted  for,  and 
consequently  had  become  liable  to  criminal  prosecution.  He 
told  the  plaintiff's  solicitor  that  he  could  get  the  plaintiff  a 
bond  to  secure  a  portion  of  these  moneys.  The  solicitor  then 
prepared  the  bond  in  question,  and  the  defendants,  apparently 
at  Turner's  request,  s-igned  it.    Turner  then  delivered  it  to 
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the  plaintiff's  solicitor;  and,  when  it  was  so  delivered,  there 
were  seals  upon  it.  Neither  the  plaintiff  nor  his  solicitor 
was  present  at  any  time  when  the  bond  was  signed.  There 
is  no  evidence  of  any  agreement  by  the  plaintiff  or  his  soli- 
citor to  abstain  from  taking  criminal  proceedings.  In  answer 
to  the  defendants'  counsel  at  the  trial,  the  plaintiff's  solicitor 
stated  that  he  thought  he  had  told  Turner  that  he  was  liable 
to  criminal  prosecution.  The  point  was  not  pressed  further. 
That  is,  therefore,  all  that  appears  to  have  passed  between 
Turner  and  the  plaintiff,  or  his  solicitor,  with  regard  to  any 
question  of  prosecution. 

The  defendants  swear  that,  when  they  executed  it,  Turner 
told  them  it  was  for  the  purpose  of  saving  him  from  a 
criminal  prosecution  for  a  totally  different  offence,  and  that 
they  executed  it  for  that  other  purpose. 

An  inspection  of  the  bond  shews  that  the  seals  were  prob- 
ably put  on  after  the  obligors  had  signed.  They  all  stated 
that  there  were  no  seals  on  it  when  they  signed.  None  of 
them  stated  whether  they  had  empowered  Turner,  or  any 
one  else,  to  aflSx  seals.  They  contented  themselves  merely 
with  saying,  as  above,  that  there  were  no  seals  on  it  when 
they  signed  it. 

As  to  the  question  of  alteration  of  the  bond,  I  am  of 
opinion  that  the  defendants  have  not  made  out  a  case.  The 
lx)nd,  when  delivered,  had  seals  upon  it.  The  onus  was  then 
upon  the  defendants  to  shew  that  these  seals  were  not  theirs. 
Merely  saying  that  there  were  no  seals  on  it  when  they  signed, 
i^  not  sufficient,  as  it  is  quite  consistent  with  that  evidence 
that  they  authorised  Turner  or  some  one  else  to  put  the 
seals  on*  it  before  delivery. 

Cases  were  cited  on  the  defendants'  behalf,  where  bonds, 
although  purporting,  in  the  last  written  clause  thereof,  to  be 
sealed,  had  no  seals  upon  them  when  produced  to  the  Court. 
In  such  a  case,  the  absence  of  a  seal  might  perhaps  throw  on 
the  plaintiff  the  onus  of  proving  that  the  bond  Sad  been 
duly  sealed,  though  I  express  no  opinion  as  to  that.  In  a 
case  like  the  present,  however,  where  a  bond  is  produced  with 
the  seals  on  it,  the  onus  is  on  the  obligors  to  shew  that  they 
neither  sealed  it  nor  authorised  it  to  be  sealed.  I  think  that 
onus  has  not  been  met. 

The  defence  of  illegal  consideration,  as  mentioned  above, 
was  not  pressed  at  the  trial,  and  has  not  been  raised  in  the 
praecipe  on  appeal,  though,  in  spite  of  that,  this  Court  would 
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probably  have  to  take  notice  of  it,  if  distinctly  proved.  One 
of  the  absolute  essentials  of  the  .  lu-cess  of  such  a  defence  is, 
that  the  party  to  whom  the  security  was  given  must  have  been 
a  pariy,  directly  or  by  implication,  to  the  agreement  set  up : 
Jones  V.  Merionethshire  Permanent  Benefit  Building  So- 
ciety, [1891]  2  Ch.  587,  [1892]  1  Ch.  173. 

It  is  true  that  there  is  seldom,  in  such  a  case  as  this, 
direct  evidence  of  an  a^greement,  because  parties  usually 
guard  themselves  against  the  use  of  language  containing  such 
an  agreement;  the  agreement  has,  therefore,  to  be  inferred 
from  the  surrounding  facts. 

Now,  the  debt  was  really  due  from  Turner  to  the  plain- 
tiff, and  there  was  nothing  making  it  improper  that  the 
plaintiff  should  take  security  for  that  debt.  The  taking  of 
the  security,  therefore,  is  not,  in  itself,  any  evidence  of 
wrongdoing.  The  onus  is  on  the  defendants,  not  only  to 
shew  what  they  considered  to  be  the  agreement  on  which  the 
security  was  based,  but  that  the  plaintiff  was  a  party  to  it 
To  my  mind,  the  testimony  adduced  from  the  plaintiff's 
solicitor,  and  referred  to  above,  is  the  only  evidence  on  this 
point,  and  I  cannot  think  that  that  is  sufficient  to  shew  sucli 
an  agreement  on  his  part.  The  fact  that  he  drew  the  bond 
does  not  impress  me  as  of  material  importance,  when  not 
connected  with  other  evidence.  So  long  as  he  did  not, 
directly  or  indirectly,  agree  not  to  prosecute,  there  was  no- 
thing improper  in  the  plaintiff  taking  the  bond  as  a  security. 

I  would  dismiss  the  appeal  with  costs. 

Cameron,  J. A. : — Macdonald,  J.,  appears  to  have  decided 
this  case  without  reference  to  the  question  of  ilFegal  con- 
sideration, which  does  not  appear  to  have  been  brought  for- 
ward by  counsel  for  his  consideration  at  the  trial. 

In  the  grounds  set  forth  in  the  praecipe  on  appeal  this 
important  point  is  not  specifically  mentioned.  But  that 
objection  is  not  material.  The  defence  is  pleaded,  and  is  now 
urged  upon  the  consideration  of  the  Court.  "  It  matters  not 
whether  the  defendant  has  pleaded  the  illegalily  or  whether 
he  has  not.  If  the  evidence  adduced  by  the  plaintiff  proves 
the  illegality  the  Court  ought  not  to  assist  him :''  per  Lind- 
ley,  J.,  in  Scott  v.  Brown,  [1892]  2  Q.  B.  724,  approved  in 
Gedgc  V.  Eoyal  Exchange,  [1900]  2  Q.  B.  220. 

It  appears  that  Turner  was  sales-agent  for  the  plaintiff, 
and  collected  for  him  sums  of  money  for  which  he  did  not 
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account.  Mr.  Meighen,  solicitor  for  the  plaintiff,  was  called 
by  the  plaintiff  and  gives  the  history  of  the  transaction.  He 
drew  the  bond  for  Turner,  who  offered  to  obtain  it.  The 
consideration  was  declared  by  him  to  be  the  extension  of  the 
time  for  the  payment  of  the  amount  mentioned,  which  was  a 
part  only  of  the  amount  of  Tumer^s  defalcations.  On  cross- 
examination,  Mr.  Meighen  said :  "  I  likely  told  him  (Turner) 
action  would  be  taken,*'  and  "  I  likely  told  him  he  was  sub- 
ject to  a  criminal  action.'*  When  asked,  "And  in  order  to 
avoid  that  dire  effect,  you  asked  him  to  get  this  bond  signed?" 
he  replied,  "  I  never  agreed  to  avoid  it.**  And,  when  further 
asked,  "Well,  the  result  of  having  this  bond  signed  and 
brou^t  back  to  you  was,  that  you  did  not  take  any  criminal 
proceedings  against  Turner?'*  he  answered:  "No.  Crim- 
inal proceedings  were  in  contemplation  by  Mr.  Pease  long 
after  he  had  that  bond,  and  very  nearly  taken,  too,** 

Portions  of  the  examination  for  discovery  of  the  defend- 
ants Bandolph  and  Thompson  were  put  in  by  the  plaintiff. 
Thompson  said  that  it  was  represented  to  him  by  Turner 
that  the  object  of  procuring  the  bond  was  to  stop  criminal 
proceedings  against  him  (Turner)  by  a  Qalician  for  obtain- 
ing a  house  and  lot  under  false  pretences.  Randolph  said 
much  the  same.  McKay,  who  was  called  by  the  plaintiff, 
said  Turner  represented  to  him  that  he  was  prosecuted  by 
reason  of  "some  diflSculty  with  some  Doukhobour." 

We  are  asked  by  Mr.  Burbidge,  in  the  absence  of  any 
positive  evidence,  and  in  fajce  of  Mr.  Meighen*s  statements, 
to  find  that  the  real  consideration  for  the  bond  was  an  agree- 
ment on  the  part  of  the  plaintiff  not  to  institute  criminal 
proceedings  against  Turner. 

The  law  on  the  subject  was  fully  considered  in  the  case 
of  Jones  V.  Merionethshire  Permanent  Benefit  Building  So- 
ciety, [1891]  2  Ch.  587,  by  Vaughan  William?,  J.,  who  heard 
the  action,  and  in  [1892]  1  Ch.  173,  where  his  judgment 
was  affirmed  on  appeal.  Vaughan  Williams,  L.J.,  held  that 
not  in  every  case  was  the  offer  of  the  friends  of  a  man  who 
had  been  guilty  of  a  criminal  act-  to  come  forward  and  as- 
sume his  debts  incurred  in  connection  vrith  his  crime,  to  be 
treated  as  void  and  illegal.  "If  one  ought  not  so  to  lay 
down  the  law  as  to  include  every  one  of  these  cases,  where 
is  one  to  draw  the  line  ?  Let  us  look  on  one  side  of  the  line 
and  the  other.  It  would  seem  clear  that  so  far  as  the  per- 
sons giving  the  security  ate  concerned,  they  must  be  cogni- 
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zant  of  the  crime  which  the  person  whom  they  seek  to  help 
has  committed,  otherwise  the  doctrine  does  not  seem  appli- 
cable at  all.  .  .  .  Then  one  must,  I  think,  also  find  that 
the  persons  coming  forward  and  taking  upon  themselves  the 
debt,  must  have  been  actuated  by  the  desire  to  prevent  a 
prosecution.  .  .  .  But  that  is  not  enough ;  something  is 
wanted  on  the  other  side.  Now  on  the  other  side  there 
must  be,  in  the  first  place,  either  an  intention  to  prosecute 
or  threats  to  prosecute.  .  .  .  But  then  something  more 
h  wanted  on  that  side.  I  think  that  the  person  receiving 
the  promise  or  the  security  must  be  aware  that  the  person 
giving  the  promise  or  the  security  would  not  have  come  for- 
ward but  for  the  threat  or  the  probability  of  the  prosecu- 
tion:" pp.  596,  597. 

Now,  the  first  test  proposed  by  Vaughan  Williams,  L.J., 
as  above,  is  not  met,  strictly  speaking,  in  this  case,  as  it  is 
not  shewn  that  the  defendants  were  aware  of  the  crime  which 
had  been  committed,  but  had  in  ^iew  something  entirely  diff- 
erent. Nor  is  the  next  requisite  in  strictness  complied  with 
as  it  cannot  be  said  that  the  defendants  or  anr  of  them  were 
actuated  by  a  desire  to  prevent  a  prosecution  by  this  plaintiff. 
The  prosecution  they  intended  to  put  a  stop  to  was  one  with 
which  the  plaintiff  was  not  in  any  way  connected.  But  I 
would  not  regard  the  foregoing  considerations  as  to  the 
exact  knowledge  of  the  defendants  of  Turner's  offence,  and 
the  precise  desire  which  prompted  their  action,  as  material 
here. 

Next,  was  there  an  intention,  or  were  there  threats,  by 
the  plaintiff  or  on  his  behalf,  to  prosecute?  There  is  no 
positive  evidence  as  to  this;  it  might  possibly  be  inferred 
from  Mr.  Meighen's  statements  to  Turner  and  from  the  facts 
of  the  case,  that  there  was  such  an  intention,  or  that  there 
were  such  threats;  but,  if  it  can  be  so  inferred  ,such  inten- 
tion* or  threats  were  never  communicated  to  the  defendants, 
according  to  their  own  evidence.  Lastly  (and  this  is  a  vital 
question),  was  the  plaintiff  or  Mr.  Meighen,  his  solicitor  and 
agent,  aware  that  the  defendants  would  not  have  come  for- 
ward but  for  the  threat  or  the  probability  of  the  prosecution  ? 
No  finding  was  made  on  this  point  by  the  trial  Judge,  who 
was  not  asked  to  consider  it.  I  can  discover  nothing  myself 
in  the  evidence  which  would  warrant  me  in  drawing  the  in- 
ference, as  a  fact,  that  Mr.  Meighen  was  aware  that  the  de- 
fendants would  not  have  signed  the  bond  but  for  the  threat 
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or  probability  of  prosecution.  I  cannot  consider  Turner 
the  plaintiff's  agent  in  this  matter.  Turner  and  the  plain- 
tiff were  dealing  at  arm's  length. 

In  Jones  v.  Merionethshire  Permanent  Benefit  Building 
Society,  Vaughan  Williams,  L.J.,*  found  expres&ly  that  the 
directors  of  the  company  were  aware  that  it  was  the  fear 
of  prosecution  that  prompted  the  action  of  the  friends  of  the 
defaulter  in  that  case.  This  is  set  forth  clearly  in  his  judg- 
ment, at  p.  598.  This  judgment  was  upheld  in  appeal.  The 
only  finding  of  the  learned  trial  Judge  that  was  objected  to 
in  the  appeal  was  that  in  which  he  held  that  the  directors  did 
threaten  to  prosecute  the  defaulter.  But  the  defendant's  con- 
tention on  this  point  was  overruled  by  reason  of  the  plain- 
tiff's answer  to  an  interrogatory,  set  out  at  p.  180,  which, 
though  denied,  was  accepted  as  correct. 

In  this  case  all  we  have  in  the  way  of  evidence  is,  that 
Mr.  Meighen  told  Turner  that  he  was  liable  to  a  criminal 
prosecution — a  fact  of  which  Turner  was  already  well  aware. 

Lindley,  L.J.,  says,  at  pp.  182,  183 :  "  Having  regard  to 
these  findings,  I  cannot  myself  avoid  inferring  as  a  fact  that 
they  (the  notes  and  securities  in  question)  were  given  for 
the  express  purpose  of  preventing  a  prosecution  of  Cadwald 
(the  defaulter),  that  that  purpose  was  perfectly  well  known 
to  the  directors,  and  that  the  whole  negotiation  proceeded 
on  that  basis.^'  Fry  and  Bowen,  L.JJ.,  affirm  the  judgment 
appealed  from,  on  the  ground  that  there  was  an  agreement 
not  to  prosecute.  ^'  There  was  a  bargain  between  the  two 
parties  ...  to  take  the  money  on  the  terms  of  not 
prosecuting:''  per  Fry,  L.J.,  at  p.  187.  It  is  clear,  however, 
that,  if  the  purpose  of  giving  the  notes  and  securities  was  un- 
known to  the  directors,  there  could  not  possibly  have  been 
a  bargain  in  any  sense.  The  minds  of  the  parties  would 
not  have  been  in  contact. 

So,  in  this  case  of  Pease  v.  Randolph,  there  being  no  di- 
rect evidence  of  knowledge  on  the  part  of  the  plaintiff  of  the 
object  in  the  defendants'  minds,  and  no  evidence  whatever 
from  which  such  knowledge  could  be  reasonably  inferred, 
the  plaintiff  here  cannot  be  held  to  be  a  party  to  a  bargain 
not  to  prosecute. 

In  Leggatt  v.  Brown,  29  0.  R.  530,  and  in  appeal,  30  0. 
R.  225,  the  action  was  brought  on  notes,  and  a  defence  of 
illegal  consideration  pleaded,  it  being  alleged  that  the  notes 
were  given  to  stay  a  prosecution  of  a  debtor  against  whom 
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an  information  had  been  laid  for  effecting  a  fraudulent  trans- 
fer of  his  property.  I  quote  from  the  judgment  in  appeal 
of  Armour,  C.J. :  *'  But  it  is  argued  that  there  is  no  proof 
that  the  plaintiff  had  any  knowledge  that  the  understand- 
ing was  that  W.  E.  Brown  was  to  be  discharged.  ...  I 
think  that  the  fair  inference  from  all  the  circumstances  is 
that  he  did  know.'* 

In  the  case  of  People's  Bank  of  Halifax  v.  Johnson,  20 
S.  C.  R.  641,  the  bank,  through  its  cashier,  was  fully  cogni- 
zant of  all  the  facts. 

We  have  before  us  here  the  judgment  of  the  learned  trial 
Judge,  in  which  he  makes  certain  findings  of  fact;  but  he  was 
not  asked  to  make,  and  did  not  make,  a  finding  upon  the 
question  of  the  plaintiff's  knowledge  of  the  purpose  with  a 
view  to  which  the  defendants  executed  the  bond  sued  upon. 
There  is  nothing  to  shew  that  Turner  told  Mr.  Meighen,  what 
the  defendants  say  he  told  them.  It  is  in  fact  impossible  to 
believe  that  he  did.  And  there  is  nothing  in  the  evidence  to 
lead  one  to  believe  that  Turner  told  the  defendants  one 
story  or  one  set  of  stories  and  reported  something  entirely 
different  to  Mr.  Meighen.  As  I  have  said,  I  cannot  accept  the 
argument  that  Turner  was  to  the  plaintiff  in  a  relationship 
of  agency. 

I  am,  therefore,  prepared  to  hold  that  knowledge  on  the 
part  of  the  plaintiff  of  the  purpose  for  which  the  bond  was 
given  by  the  defendants  (and  which  knowledge  is  an  essential 
factor  in  this  defence)  has  not,  on  the  evidence,  been  estab- 
lished, and  cannot  reasonably  be  inferred  from  the  evidence; 
and  the  defence  of  illegal  consideration  must,  therefore,  fail. 
And  I  wish  to  make  it  clear  that  I  base  my  judgmect  on 
this  branch  of  the  case  on  this  ground  alone. 

As  to  the  other  questions  raised  on  this  appeal,  I  do  not 
see  any  reason  for  interfering  with  the  judgment  of  the 
learned  trial  Judge. 

The  appeal  must  be  dismissed  with  costs. 

Howell^  C.J.M.,  and  Perdue,  J.A.,  concurred. 

Appeal  dismissed. 
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KAinroBA. 

December  19th,  1911, 
court  of  appeal. 

KELLY  V.  Mclaughlin. 

Covenant — Restraint  of  Trade — Undertaking  not  to  Engage 
in  Similar  Business  to  that  of  Named  Company  —  Ex- 
trinsic Evidence  to  Shew  Nature  of  Business — Adfnissi- 
bUity — Limitations  of  Time  and  Space — Reasonableness 
— "  Business  Carried  on  " — Reference  to  Business  as  Ex- 
isting at  Time  of  Covenant — Injunction. 

On  the  3rd  February,  1910,  the  defendant,  in  an  agreement 
between  him  and  the  plaintiffs,  covenanted  with  the  plaintifib  that  he 
would  not  engage  in  or  have  money  invested  in  any  business  similar 
to  or  in  competition  with  the  business  carried  on  by  the  Winnipeg 
Garage  Limited  in  Manitoba,  Saskatchewan,  or  Alberta,  for  a  period 
of  five  years  from  the  above  date.  After  the  agreement,  the  defend- 
ant acted  as  manager  for  another  company  carrying  on  at  Winnipeg 
the  business  of  dealers  in  automobiles : — 

Held,  following  Maxim  Nordenfeli  Gunt  and  Amfnuniiion  Oo,  ▼. 
Nordenfelt,  [1893]  1  Ch.  630,  Nordenfelt  v.  Maxim  Nordenfeti  Chtnt 
and  Ammunition  Co.,  [1894]  A.  G.  635,  that  the  limitations  imposed 
as  to  time  and  space  were  not  unreasonable. 

Held,  also,  that  evidence  was  admissible  to  shew  what  the 
business  of  the  Winnipeg  Garage  Limited  was  at  the  time  of  the 
agreement;  and  the  evidence  given  shewed  that  that  business  in- 
cluded dealing  in  automobiles. 

Held,  also,  that  the  words  "  business  carried  on,"  in  the  covenant, 
meant  "  business  now  carried  on ;"  and  the  covenant  was  not  too 
wide. 

The  Nordenfelt  case,  supra,  distinguished. 

Held,  therefore,  that  the  defendant  should  be  restrained  for  ive 
years  from  the  3rd  February,  1910,  from  dealing  in  automobiles  in 
the  three  provinces. 

Judgment  of  Robson,  J.,  affirmed. 

The  plaintiffs  Martin  Kelly  and  George  H.  Kelly  were 
shareholders  in  the  Winnipeg  Garage  Limited,  also  plaintiffs 
in  the  action. 

The  defendant  McLaughlin  was  a  manager,  residing 
in  Winnipeg,  and  the  defendant  Gordon,  a  broker  residing  in 
Toronto. 

On  the  3rd  February,  1910,  McLaughlin  entered  into  an 
agreement  wherein  he  covenanted  with  the  plaintiffs  Martin 
Kelly  and  George  H.  Kelly  and  the  defendant  Gordon,  that 
he  would  not  engage  in  or  have  money  invested  in  any  busi- 
ness similar  to  or  in  competition  with  the  business  carried 
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on  by  the  Winnipeg  Garage  Limited  in  Manitoba^  Saskatch- 
ewan^ or  Alberta^  for  a  period  of  five  years  from  the  date 
of  the  agreement,  except  with  the  consent,  indorsed  on  the 
agreement,  in  red  ink,  of  the  plaintiffs  the  Kellys  and  the 
defendant  Gordon,  or  any  two  of  them. 

Subsequent  to  the  execution  of  the  agreement,  Gordon 
ceased  to  have  any  interest  in  the  Winnipeg  Garage  Limited, 
and  transferred  all  his  shares  to  the  plaintiffs  Martin  Kelly 
and  George  H.  Kelly. 

The  plaintiffs  alleged  that  McLaughlin,  in  breach  of  his 
coTenant,  had  engaged  in  a  business  similar  to  or  in  competi- 
tion with  the  Winnipeg  Garage  Limited;  and  the  plaintiffs 
asked  for  an  injunction  restraining  McLaughlin  from  engag- 
ing in,  carrying  on,  or  having  money  invested  in,  any  busi- 
ness similar  to  or  in  competition  with  the  business  carried 
on  by  the  Winnipeg  Garage  Limited  in  Manitoba,  Sas- 
katchewan, or  Alberta,  for  a  period  of  five  years;  and  the 
plaintiffs  asked  for  damages. 

The  defendant  McLaughlin  denied  that  he  had  carried 
on  any  business,  or  been  interested  in  any  business,  in  breach 
of  the  covenant  contained  in  the  agreement;  and  alleged 
that  the  agreement  was  void,  as  being  against  public  policy 
and  in  restraint  of  trade. 

HoBSON,  J.,  granted  an  interim  injunction  against  the 
defendant,  in  the  terms  of  the  covenant,  but  limited  it  to 
dealing  in  automobiles. 

The  defendant  McLaughlin   appealed. 

H.  W.  Whitla  and  W.  L.  Garland,  for  the  appellant. 
I.  Pitblado,  K.C.,  and  T.  J.  Murray,  for  the  plaintiffs. 

The  judgment  of  the  Court  ( Richards,  Perdue,  and 
Cameron,  J  J.  A.)  was  delivered  by 

Richards,  J.A.  : — By  instrument  dated  the  3rd  Feb- 
ruary, 1910,  between  the  plaintiffs  the  Kellys  and  H.  W. 
Gordon,  called  "the  first  parties,^'  and  the  defendant  and 
Ruasell  M.  McLeod,  called  "the  second  parties,"  it  was  re- 
citeo  that  the  first  parties  were  "purchasing  the  shares  and 
entire  interest  of  the  second  parties  in  the  Winnipeg  Garage 
liimited,  a  corporation  carrying  on  business  in  the  city  of 
Winnipeg  and  through  the  provinces  of  Manitoba,  Saskatche- 
wan, and  Alberta."  The  agreement  further  recited  that  the 
second  parties  had  "agreed  not  to  enter  into  any  business 
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similar  ia  or  in  competition  with  the  Winnipeg  Garage 
Limited,  in  the  J)rovinee  of  Manitoba,  Saskatehewatf,  or  Al- 
berta, for  a  period  of  five  years''  from  its  date.  It  also 
contained  the  following :  "  4.  That  the  second  parties  hereby 
covenant  with  the  fir&t  parties  that  they  will  not  engage  in, 
carry  on,  be  interested  in,  have  money  invested  in,  or  hold 
shares  in,  any  business  similar  to  or  in  competition  with  the 
business  carried  on  by  the  said  company  in  the  province  of 
Manitoba,  Saskatchewan,  or  Alberta,  for  a  peri'  d  of  five  years 
from  the  date  of  signing  this  agreement,  except  with  the 
consent,  indorsed  hereon  in  red  ink,  of  the  first  parties  or 
any  two  of  them/^ 

The  words  *^the  said  company,^^  in  the  above  covenant, 
refer  to  the  Winnipeg  Qarage  Limited,  the  company  in  which' 
the  shares  were  being  sold. 

The  business  carried  on,  at  the  time  of  the  agreement, 
by  the  Winnipeg  Garage  Limited,  throughout  Manitoba,  Sas- 
katchewan, and  Alberta,  was  that  of  dealers  in  automobiles 
and  automobile  parts,  attachments,  and  equipments.  At  the 
time  of  the  commencement  of  this  action,  they  were  still 
carrying  on  that  business.  At  the  time  of  making  the  agree- 
ment, the  plaintiffs  were,  and  still  are,  holders  of  shares  in 
the  capital  stock  of  the  Winnipeg  Garage  Limited ;  and  they 
allege  that,  since  the  agreement,  they  have  acquired  all  the 
shares  and  interest  of  Gorden  in  the  company. 

After  the  agreement  the  defendant  took  a  position,  and 
thereafter  continued  to  act,  as  manager  for  another  company 
carrying  on  at  Winnipeg  the  business  of  dealers  in  automo- 
biles. 

The  plaintiffs  alleged  that  his  so  doing  was  in  breach  of 
the  covenant,  and  brought  this  action  to  restrain  him  from 
continuing  to  commit  such  breach.  The  action  came  (on 
motion)  before  Mr.  Justice  Bobson,  who  granted  an  interim 
injunction  against  McLaughlin  in  the  terms  of  the  coven- 
ant, but  limited  it  to  dealing  in  automobiles.  The  defendant 
appealed  to  this  Court. 

Certain  admissions  were  made  to  this  Court,  in  addition 
to  the  evidence  that  had  been  before  Mr.  Justice  Bobson. 

The  plaintiffs  not  having  been  able  to  serve  the  statement 
of  claim  on  Gordon,  who  had  not  been  joined  as  plaintiff, 
but  whom  they  had  made  a  defendant,  it  was  undertaken  by 
counsel  for  the  plaintiffs  that  the  plaintiffs  would  indemnify 
McLaughlin  against  any  action  by  Gordon  upon  the  coven- 
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ant,  and  that  undertaking  was  accepted  by  counsel  for  the 
defendant.  It  was  also  agreed  that  the  question  of  damages 
should  be  dropped,  and  that  this  Court  should  deal  with  the 
matter  as  on  a  motion  for  final  judgment,  and  that  the  dis- 
position of  the  matter  by  this  Court  should  be  a  final  disposal 
of  the  action,  both  in  this  Court  and  in  the  Court  of  King's 
Bench,  subject  to  the  right  of  either  party  to  appeal  to  a 
higher  Court.  The  plaintiffs  asked  only  that  the  injunctioD 
as  already  granted  should  be  continued  for  the  period  named 
in  the  covenant. 

Counsel  for  the  defendant  very  properly  waived  all  ols 
jections  on  the  questions  of  time  and  space.  In  view  of 
the  decision  in  Maxim  Nordenfdt  Guns  and  Anmiunition  Co. 
V.  Nordenfelt,  [1893]  1  Ch.  630,  it  would  have  been  useless 
to  contend  that  the  limitations  imposed  in  this  case,  as  to 
time  and  space,  were  unreasonable. 

The  objection  to  the  covenant  taken  by  the  defendant,  on 
the  argument  before  this  Court,  was,  that  it  was  too  vague 
to  be  enforced,  and  that  such  vagueness  existed  in  two 
respects:  first,  that  the  agreement  did  not  state  what  the 
business  of  the  Winnipeg  Garage  was  at  the  time  of  the  mak- 
ing of  the  covenant,  and  that  such  could  not  be  ascertained  by 
extrinsic  evidence ;  secondly,  that  the  covenant  not  only  pur- 
ported to  restrain  the  defendant  as  to  the  business  which  at 
the  time  of  the  making  of  the  covenant  was  carried  on  by  the 
Winnipeg  Garage,  but  that  it  purported  to  extend  that  re- 
straint to  all  such  new  lines  of  business  as  the  Winnipeg 
Garage  might,  after  the  agreement  and  at  any  time  within 
the  five  years,  enter  into. 

As  to  the  first  point,  it  was  admitted  that  the  bufiiness 
carried  on  by  the  Winnipeg  Garage  at  the  time  the  covenant 
was  made  included  dealing  in  automobiles,  and  also  that 
the  business  of  the  company,  which  it  was  sought  to  restrain 
McLaughlin  from  acting  as  manager  of,  was  that  of.  dealing 
in  automobiles.  These  admissions  were  made  subject  to  the 
defendant's  right  to  contend,  if  he  could,  that  extrinsic  evi- 
dence could  not  be  considered,  and  that  the  nature  of  the 
dealings  sought  to  be  restrained  must  be  stated  on  the  face 
of  the  covenant  itself,  or  in  the  agreement  in  such  a  way  as 
to  identify  what  the  covenant  referred  to. 

I  do  not  consider  it  necessary  to  cite  authorities  on  this 
point.  No  authority  was  cited  that  supports  the  contention, 
and  it  seems  to  me  beyond  possible  doubt  that  extrinsic  evi- 
dence can  be  given. 
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Ab  to  the  second  point,. it  is  shewn  by  the  charter  of  the 
Winnipeg  Garage  that  they  have  power  to  enter  into  other 
lines  of  business  than  that  of  dealing  in  automobiles.  If 
the  covenant  did  apply  to  lines  of  business  which  the  com- 
pany might  enter  into  during  the  five  years,  other  than 
those  which  they  were  actually  carrying  on  at  the  time  of 
the  making  of  the  covenant,  there  is  no  doubt  that  it  would 
be  too  wide.  That  principle  has  been  decided  in  a  number  of 
cases,  including  the  case  of  Maxim  Nordenfelt  Guns  and  Am- 
munition Co.  V.  Nordenfelt,  above  named,  both  in  the  re- 
port above  mentioned,  and  in  the  appeal  to  the  House  of 
Lords,  Nordenfelt  v.  Maxim  Nordenfelt  Guns  and  Ammuni- 
tion Co.,  [1894]  A.  C.  636. 

In  that  case,  however,  that  part  of  the  covenant  (the  dt- 
cision  as  to  which  is  relied  on  by  the  present  defendant)  was 
worded  very  differently.  It  covenants  not  to  engage  for  a 
certain  number  of  years  "in  any  business  competing  or  li- 
able to  compete  in  any  way  with  that  for  the  time  being  car- 
ried on  by^'  the  covenantees.  The  words  "for  th«^  time 
being '^  (which  are  not  in  the  covenant  we  are  dealing  with) 
shew  that  it  was  intended  to  cover  new  lines  of  business, 
in  which  the  covenantees  might  engage  after  the  making  of 
the  covenant  and  during  the  restricted  period. 

On  a  careful  perusal  of  the  covenant  in  the  present  case, 
I  am  unable  to  see  that  it  means  any  more  than  it  would 
have  meant  if  the  word  "now^'  had  been  inserted  between 
the  words  "  business  '^  and  "  carried  on.^^  Reading  it  in  the 
ordinary  and  reasonable  sense  of  the  language  used,  that 
Feems  to  be  unquestionably  the  meaning. 

It  is  true  that,  in  the  past,  there  has  been  a  tendency  to 
treat  such  covenants  as  contrary  to  public  policy,  and  to  take 
advantage  of  almost  anything  which  could  be  seized  upon  as 
an  excuse  for  holding  them  void ;  and  it  is  possible  that,  if 
that  rule  prevailed  at  the  present  day,  the  covenant  before  us 
might,  by  a  strained  construction,  be  held  to  refer  to  future 
new  lines  of  business.  But  modem  decisions  have  constantly 
narrowed  that  tendency,  till,  I  think,  it  can  safely  be  said 
that  now  such  a  covenant  is  read  as  any  other  covenant 
should  be  read,  and  that,  when  so  read,  if  it  goes  no  further 
than  is  reasonable  for  the  protection  of  the  covenantee,  it 
will  not  be  held  void. 

The  above  disposes,  I  think,  of  the  objections  taken. 
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There  will  be  judgment,  therefore,  that  the  injunction 
granted,  being  only  as  against  dealing  in  automobiles,  shall 
be  continued  till  the  3rd  day  of  February,  1915;  the  de- 
fendant to  pay  to  the  plaintiffs  their  costs  of  the  motion  to 
this  Court,  and  of  the  appeal  which  was  turned  into  such 
motion,  and  the  costs  already  incurred  of  the  action  in  the 
Court  of  King's  Bench. 


BBITISH  COLinaiA. 

Dbcimbsb  15th,  1911. 

court  of  appbal. 

Re  point  grey  BY-LAW  Xo»  16. 

Municipal  Corporation — Street  Railway — Permission  to  Use 
Streets — By-law — Submission  to  Electors — Necessity  for 
—  Municipal  Clauses  Act,  1906,  sec.  64 — 59  Vict,  ch. 
55  (B.  C). 

A  by-law  passed  by  a  municipal  council  by  which  consent  was 
given  to  the  use  by  the  British  Ck>luinbia  Electric  Railway  Company 
of  the  streets  of  the  municipality  for  their  tramway  lines,  was 
quashed  because  it  had  not  been  submitted  to  the  vote  of  the  electors 
of  a  municipality,  as  required  by  sec.  64  of  the  Municipal  Clauses 
Act,  1906. 

There  is  nothing  in  sec.  64  repugnant  to  the  company's  special 
Act,  59  Vict.  ch.  55 ;  and  both  may  be  given  effect  to. 

Sections  33,  39,  and  41  of  the  special  Act  considered. 

An  appeal  by  the  applicants  from  an  order  of  a  Judge  dis- 
missing a  motion  to  quash  a  municipal  by-law. 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  Irving  and 
Galliher,  JJ.A. 

Woodworth  and  Creagh,  for  the  appellants. 
Davis,  K.C.,  for  the  respondents,  the  British  Columbia 
Electric  Railway  Company. 

Macdonald,  C. J.A.  : — A  great  many  objections  were  urged 
by  the  appellants  to  the  by-law  and  agreement  (which  I  shall 
hereafter  call  the  by-law)  in  question  in  this  appeal;  but,  in 
my  view  of  the  case,  it  is  unnecessary  for  me  to  express  an 
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opinion  upon  any  of  these  objections  other  tfian  that  the 
assent  of  the  electors  was  not  obtained  in  accordance  with 
sec.  64  of  the  Municipal  Clauses  Act,  1906. 

Section  33  of  the  respondents'  special  Act,  69  Vict.  ch. 
55,  confers  upon  the  respondents  the  right  to  construct  and 
operate  tramways  upon  and  along  the  streets  and  highways  in 
the  cities  of  Vancouver  and  New  Westminster  and  the  high- 
ways between  the  limits  of  said  cities,  subject  to  a  certain 
measure  of  direction  and  regulation  by  the  municipal  coun- 
cils. The  same  section  also  confers  upon  the  respondents 
power  to  construct  and  operate  tramways  in  the  districts 
adjacent  to  the  said  cities,  but  does  not  expressly  confer  any 
rights  to  construct  their  lines  over  the  streets  and  highways 
of  such  adjacent  districts  other  than  such  as  lie  between  the 
limits  of  the  said  two  cities.  The  rights  given  over  streets 
or  highways  by  the  said  section  are  confined  to  the  said  cities 
and  to  streets  lying  between  them.  While  Point  Grey  is 
adjacent  to  Vancouver,  the  streets  or  highways  affected  by 
the  by-law  do  not  lie  between  the  limits  of  the  said  cities,  but 
in  a  direction  almost  opposite  from  Vancouver  to  that  of 
New  Westminster. 

Section  41  of  the  said  Act  points  out  the  manner  in  which 
the  respondents  may  obtain  the  right  to  construct  tramways 
over  and  along  the  streets  in  adjacent  districts.  The  consent 
of  the  municipal  council  must  be  obtained,  and  power  is 
given  to  the  council  to  grant  permission  to  the  respondents 
to  use  their  streets  for  tramway  purposes.  The  council 
granted  such  permission  in  this  case  by  the  by-law  now  under 
consideration,  but  without  submitting  the  same  to  the  vote 
of  the  electors.  It  is  contended  by  the  appellants  that  sec. 
64  of  the  Municipal  Clauses  Act  requires  such  submission 
to  give  validity  to  the  by-law,  as  it  is  argued  that  the  by-law 
confers  upon  the  respondents  a  particular  privilege,  or  that 
it  is  a  charter  bestowing  a  right,  franchise,  or  privilege.  I 
agree  with  this  contention.  Privilege  has  been  defined  to  be 
"  a  right,  immunity,  benefit,  or  advantage  enjoyed  by  a  per- 
son or  body  of  persons  beyond  the  common  advantages  of 
other  individuals.*'  Mr.  Davis  urged  that  particular  privi- 
lege must  be  held  to  mean  exclusive  privilege,  but  I  do  not 
think  so.  I  think  an  easement  such  as  was  given  over  the 
streets  by  this  by-law  is  a  particular  privilege  within  the 
meaning  of  that  term  as  used  in  sec.  64.  I  also  think  that 
this  very  comprehensive  by-law  is  a  charter  bestowing  a  right, 
franchise,  or  privilege,  as  that  term  is  used  in  the  section. 
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There  is  nothing  repugnant  to  the  company's  special  Act 
in  sec.  64.  Both  may  be  given  effect  to.  There  is,  therefore, 
no  substance  in  the  contention  that  the  special  Act  must  be 
preferred  to  the  general  one. 

I  would  allow  the  appeal  and  quash  the  by-law  with  costs 
here  and  below. 

Irving,  J.A.  : — Conceding  that  sec.  64  of  the  Municipal 
Clauses  Act  must  be  read  with  and  subject  to  sec.  39  of  the 
company^s  private  Act,  1896,  I  am  of  opinion  that  the  agree- 
ment was  one  which  ought  to  have  been  submitted  to  the 
people. 

The  agreement  goes  beyond  the  matters  mentioned  in  sec. 
39  in  the  following  respects : — 

(a)  In  that  the  council  agree  that,  in  the  event  of  the 
public  necessities  requiring  that  a  tramway  should  be  built 
along  a  particular  street,  the  first  refusal  shall  be  given  to 
the  company  (under  art.  31)  to  build  a  tramway  line  before 
the  council  undertakes  or  permits  any  rival  tram  company  to 
undertake  the  construction  of  a  tram-line  on  the  street  in 
question. 

(b)  In  that  the  right  is  given  to  the  company  to  have  a 
further  option  to  build  the  line  on  such  street,  unless  advan- 
tage has  been  taken  of  the  company's  refusal  to  build. 

(c)  In  that,  by  art.  42,  the  council  in  dealing  with  the 
British  Columbia  Electric  Railway  Company,  under  the  cloak 
of  sec.  39  of  their  special  Act,  have  made  an  agreement  which 
is  assignable  to  persons  or  corporations  who  could  not  obtain 
the  privileges  thereby  granted,  except  upon  a  vote  of  the 
people. 

I  would  allow  the  appeal. 

Galliher,  J.A.,  agreed  in  allowing  the  appeal. 
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AIBEBTA. 

Winter,  Dist.Ct.J.  December  4th,  1913. 

district  court. 

BAKER  V.  MERCHANTS  BANK  OP  CANADA. 

Cheque — Consideration — Acceptance  by  Bank  —  Refusal  to 
Pay — Fraud  of  Drawer — Tlight  of  Indorsee  against  Bank 
— Agent  or  Trustee — Costs. 

The  plaintiff,  as  the  indorsed  of  a  cheque  drawn  by  one  B.,  upon 
the  defendant  bank,  in  favour  of  the  defendant  P.,  and  accepted  by 
the  bank,  sued  for  the  amount  of  the  cheque,  payment  of  which  had 
been  refused,  after  the  acceptance,  on  the  ground  that  B.*s  credit  with 
the  bank  was  obtained  upon  the  faith  of  a  forged  indorsement.  The 
bank  set  up  that  the  plaintiff  was  aware  of  the  fraud,  and  gave  no 
consideration  for  the  cheque  sued  on: — 

B  eld  J  upon  the  evidence,  that  P.  was  agent  and  trustee  for  the 
plaintiff,  and  as  such  received  the  cheque,  and  was  accountable  for 
any  proceeds  of  it  to  the  plaintiff;  that  the  cheque  was  accepted  by 
the  bank  either  at  the  request  of  the  plaintiff  or  of  the  plaintiff  and 
B, ;  that  consideration  was  given  by  the  plaintiff  for  the  cheque ; 
and  that,  at  the  time  it  was  given  to  P.,  neither  P.  nor  the  plaintiff 
was  aware  of  any  fraud ;  and,  therefore,  P.  was  entitled  to  recover 
from  the  banb  the  amount  of  the  cheque  for  the  use  of  the  plaintiff, 
with  the  costs  of  the  plaintiff  and  P.  against  the  bank. 

Action  by  C.  E.  Baker,  as  the.  indorsee  of  a  cheque 
drawn  by  one  Birtch,  in  favour  of  M.  B.  Peacock,  on  the 
defendants  the  Merchants  Bank  of  Canada,  and  accepted 
by  the  bank,  such  cheque  having  been,  as  was  alleged, 
indorsed  over  to  the  plaintiff  by  Peacock. 

The  defendants  the  bank  denied  that  the  cheque  was 
indorsed  over  to  the  plaintiff,  or  that  he  was  the  holder  of 
it;  and  set  up  that  their  acceptance  was  obtained  by  the 
fraud  of  Birtch ;  that  the  plaintiff  was  aware  of  the  fraud ; 
that  the  cheque  was  made  in  favour  of  Peacock  without 
consideration,  and  that  it  was  indorsed  over  to  the  plain- 
tiff without  consideration. 

C.  A.  Wright,  for  the  plaintiff. 

J.  B.  Roberts,  for  the  defendants  the  bank. 

Winter,  Dist.Ct.J.: — In  August,  1909,  Birtch  wa> 
negotiating  with  the  plaintiff  for  the  purchase  of  an  hotel. 
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The  negotiations  proceeded  as  far  as  the  plaintiff's  agree- 
ing that,  on  payment  of  some  amount,  he  would  keep  the 
matter  open  for  Birtch  for  some  days.  Birtch  was  ready 
to  make  and  did  make  a  cash  payment  of  $150;  but,  the 
plaintiff  requiring  some  further  sum,  Birtch  gave  Peacock, 
who  was  acting  as  solicitor  for  the  plaintiff,  another  cheque 
for  $150,  dated  the  23rd  August,  1J>09,  payable  to  M.  B. 
Peacock.  The  plaintiff,  however,  was  not  content  to  ac- 
cept this  cheque  as  cash,  and  threw  the  responsibility  of 
its  being  paid  on  Peacock,  who  would  not  accept  the  re- 
sponsibility, and  seems  to  have  suggested  that  the  cheque 
should  be  marked  by  the  bank.  Accordingly,  Birtch  and 
the  plaintiff  went  to  the  bank  and  obtained  the  bank's 
acceptance  of  the  document,  which  was  then  handed  to 
Peacock  for  safe  custody.  In  my  view,  it  is  not  material, 
in  the  present  case,  to  find  which  of  the  two,  the  plaintiff 
or  Birtch,  requested  the  bank  to  mark  its  acceptance  of  the 
cheque.  It  appears  to  have  been  at  the  joint  instance  of 
the  two.  The  plaintiff  swore  that  he  personally  requested 
the  bank's  officer  to  mark  the  cheque,  and  I  believe  the 
statement;  but  the  evidence  is  consistent  with  the  request 
being  a  joint  one;  and  it  is  altogether  likely  that  Birtch, 
as  the  customer,  who  wished  to  satisfy  the  plaintiff  that 
the  cheque  was  good,  should  have  on  this  occasion  asked 
the  banl^  to  accept  it.  The  funds  against  which  the 
cheques  were  drawn  had  been  credited  to  Birtch  by  the 
defendant  bank  by  discounting  a  cheque  drawn  by  Birtch 
to  the  order  of  one  Broadfoot,  which  cheque  bore  an 
indorsement  which  purported  to  be  Broadfoot's  signature, 
but  which  was  in  fact  a  forgery.  This  fact  was,  of  course, 
unknown  to  the  bank  as  well  as  to  Peacock  and  the  plaintiff 
at  this  time.  According  to  Peacock,  at  the  time  this  cheque 
was  given,  he  was  going  to  the  east  to  be  married,  and  he 
made  a  memorandum  on  the  cheque,  as  well  to  ear-mark  it 
as  to  shew  the  purpose  for  which  it  was  given.  He  said,  also, 
that  he  had  then  indorsed  it  over  to  the  plaintiff;  but  I 
think  it  is  clear  that  he  is  mistaken  on  this  point,  and  that 
the  cheque  was  indorsed  by  him  at  some  subsequent  date, 
when  the  fraud  of  Birtch  had  been  discovered,  so  that  the 
indorsement  to  Birtch  would  have  been  made  after  notice 
of  the  fraud,  and  subject  to  any  equities  attaching  to  the 
cheque.  In  view  of  the  facts,  as  I  find  them,  whether  the 
cheque  was  indorsed  or  not  does  not  affect  the  matter  be- 
yond this,  that  the  action  was  not,  as  originally  brought. 
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in  proper  form  to  enable  the  plaintiff  to  recover,  and  that 
Peacock  was  a  necessary  party  to  the  proceedings.  After 
the  cheque  had  been  indorsed  to  the  plaintiff,  and  after  the 
forgery  committed  by  Birtch  had  been  discovered,  it  was 
presented  by  the  plaintiff,  or  on  his  behalf,  to  the  defend- 
ant bank  for  payment,  which  was  refused.  After  the  evi- 
dence in  relatiqn  to  the  case  had  been  fully  presented,  and 
it  appearing  that  the  action,  as  originally  framed,  would 
not  enable  the  plaintiff  to  recover  from  the  defendants,  on 
merely  technical  grounds,  I  gave  leave  to  the  plaintiff  to 
amend  the  proceedings  by  making  Peacock  a  defendant, 
and  I  delayed  giving  the  judgment  for  a  fixed  time,  which 
has  long  since  elapsed,  so  as  to  afford  the  defendant  bank 
the  opportunity  of  either  coming  to  an  arrangement  with 
the  plaintiff,  or  of  paying  the  amount  of  the  claim,  in 
which  event  I  would  have  made  a  special  order  as  regardt 
the  costs. 

Counsel  for  the  defendant  bank  indicated  pretty  clearly 
that  they  did  not  intend  to  advise  a  compromise  or  pay- 
ment of  the  claim;  and,  although  I  intimated  that  there 
would  be  a  locus  poenitentiaj  for  the  defendant  bank,  prac- 
tically at  any  time  before  judgment  was  given,  no  approach 
in  that  direction  has  been  made  by  the  defendant  bank; 
and  I,  therefore,  find  and  give  judgment  as  follows: — 

I  find  that  Peacock  was  agent  and  trustee  for  the  plain- 
tiff, and  as  such  received  the  cheque,  the  subject  of  this 
action,  and  was  accountable  for  any  proceeds  of  it  to  the 
plaintiff;  that  the  cheque  was  accepted  by  the  bank  either 
at  the  request  of  the  plaintiff  or  of  the  plaintiff  and 
Birtch;  that  consideration  was  given  by  the  plaintiff  for 
the  cheque  signed  by  Birtch;  and  that,  at  the  time  it  was 
given  to  Peacock,  neither  Peacock  nor  the  plaintiff  was 
aware  of  any  fraud;  and  I  adjudge  that  the  defendant  Pea- 
cock do  recover  against  the  defendant  bank  $150,  being 
the  amount  of  the  cheque  sued  on,  with  interest  from  the 
issue  of  the  writ  (as  the  date  of  the  presentment  of  the 
cheque  was  not  shewn)  for  the  use  of  the  plaintiff  (for 
whom  I  find  he  was  a  trustee  or  agent  as  before  men- 
tioned), and  the  costs  incurred  by  him.  Peacock,  in  defend- 
ing the  action  since  he  was  made  a  party;  and  that  the 
plaintiff  do  recover  against  the  defendant  bank  his  costs 
of  the  action. 
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AIBEBTA. 

Scott,  J.  December  5th,  1911. 

SINGLE  COURT. 

FIALOWSKI   V.  FIALOWSKI. 

Land  Titles  Act — Certificate  of  Title  Obtained  by  Fraud — 
Deposit  with  Bank  as  Security  for  Loan — Equitable  Mort- 
gage— Rights  of  True  Otimer  of  Land  against  Bank — 
"Fraud,"  Meaning  of,  in  sec.  135 — Sec,  41. 

The  defendant  F.  stole  from  the  plaintiff  his  certificate  of  title 
for  certain  land,  forged  a  transfer  of  the  land  from  the  plaintiff  to 
himself,  and  thereon  obtained  the  issue  of  a  certificate  of  title  to  him- 
self. He  then  deposited  the  new  certificate  with  the  defendant  bank 
and  obtained  from  the  bank  a  loan  of  money : — 

Beldf  that  the  plaintiff  was  not  entitled  as  against  the  bank  to 
have  the  certificate  of  title  issued  to  the  defendant  F.  cancelled  and 
a  new  certificate  issued  to  himself,  there  being  nothing  to  shew  that 
the  bank  participated  in  the  fraud  or  had  notice  of  it. 

The  word  "  fraud "  in  sec.  135  of  the  Land  Titles  Act  means 
fraud  on  the  part  of  the  person  taking  or  proposing  to  take  a  transfer 
from  the  holder  of  the  certificate. 

The  deposit  of  a  certificate  of  title  as  security  for  a  loan  con- 
stitutes an  equitable  mortgage,  notwithstanding  sec.  41  of  the  Act ; 
and,  upon  such  a  deposit,  the  interest  of  the  depositee  can  be  sop- 
planted  only  by  the  subsequent  issue  of  a  certificate  of  title  to  a 
bond  fide  purchaser  from  the  owner. 

Special  case  stated  by  the  plaintiff  and  the  defendant 
the  Traders  Bank  of  Canada.  The  facts  stated,  in  so  far 
as  they  were  material  to  the  question  submitted,  were  as 
follows : — 

Up  to  January,  1911,  the  plaintiff  was  the  owner  of  and 
held  a  certificate  of  title  to  the  lands  in  question.  In  that 
month  the  defendant  Fialowski,  who  is  the  plaintiff's  son, 
stole  the  certificate  of  title,  forged  a  transfer  of  the  lands 
from  the  plaintiff  to  himself,  and  thereon  obtained  the 
issue  of  a  certificate  of  title  to  himself. 

The  defendant  bank  became  the  holder  of  the  latter 
certificate,  having  obtained  it  from  the  defendant  Fial- 
owski, as  security  for  a  loan  of  $500.  The  defendant  Fial- 
owski had  left  Alberta,  and  his  address  was  unknown.  The 
writ  in  the  action  was  served  upon  him  by  advertisement, 
and  he  did  not  enter  an  appearance  to  it. 
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The  plaintiff  sought  an  order  directing  the  Eegistrar 
of  Titles  to  cancel  the  latter  certificate  and  issue  a  new 
certificate  of  title  to  the  plaintiff;  and  the  question  sub- 
mitted for  determination  was:  Is  the  plaintiff  entitled  to 
the  relief  claimed  by  him  against  the  defendant  bank? 

C.  B.  Beilly,  for  the  plaintiff. 

A.  A.  McGillivray,  for  the  defendant  bank. 

Scott,  J.: — Upon  the  argument  before  me,  the  sole 
contention  of  counsel  for  the  plaintiff  was,  that  the  de- 
fendant bank  can  have  no  better  title  than  the  defendant 
Fialowski. 

I  think  it  is  clear  that,  if  the  defendant  bank  was  auth- 
orised to  take  a  mortgage  on  the  premises  as  security  for 
the  loan  to  its  co-defendant,  and  had  done  so  and  registered 
the  same,  it  would  be  entitled  as  against  the  plaintiff  to  hold 
it  as  security,  notwithstanding  the  fad  that  the  certifi- 
cate of  title  had  been  obtained  by  the  fraud  of  its  co-de- 
fendant. In  order  to  avoid  the  mortgage,  the  plaintiff 
would  have  to  shew  that  the  bank  participated  in  the 
fraud,  or,  at  least,  that  it  had  notice  of  it  before  obtain- 
ing the  mortgage.  The  word  *^  fraud/'  in  sec.  135  of  the 
Land  Titles  Act,  must  mean,  and  mean  only,  fraud  on  the 
part  of  the  person  taking  or  proposing  to  take  a  transfer, 
mortgage,  incumbrance,  or  lease  from  the  holder  of  tho 
certificate  of  title. 

Under  the  Victorian  Act,  as  well  as  under  other  Aus- 
tralian Acts,  it  has  been  repeatedly  held  that  the  deposit 
of  a  certificate  of  title  as  security  for  a  loan  constitutes  an 
equitable  mortgage  (see  Hogg  on  the  Australian  Torrens 
System,  pp.  786  et  seq.),  and  this  notwithstanding  pro- 
visions in  those  Acts  similar  in  effect  to  sec.  41  of  our  Act 
(see  sec.  63  of  the  Victorian  Act  in  Hogg,  p.  515).  It 
also  appears  that,  upon  such  a  deposit,  the  interest  of  the 
depositee  can  be  supplanted  only  by  the  subsequent  issue 
of  a  certificate  of  title  to  a  bona  fide  purchaser  from  the 
owner;  and  in  one  case  (Tolley  v.  Burn,  2S  Vict.  L.  R. 
95),  it  was  held  that,  where  the  Registrar,  induced  by  a 
false  declaration  that  the  duplicate  certificate  of  title  had 
been  lost,  issued  a  new  certificate  of  title,  the  depositee 
was  held  entitled  to  compensation  from  the  assurance  fund 
for  the  loss  of  his  security  (Hogg,  p.  788.) 

I  have  not  been  referred  to  nor  can  I  find  any  case  in 
this  country  in  which  the  effect  of  such  a  deposit  has  been 
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considered.  In  the  absence  of  any  such  authority,  I  think 
that  the  construction  that  has  been  placed  upon  the  effect 
of  the  Australian  Acts,  from  which  our  Act  was  practically 
taken,  should  be  adopted;  and  I,  therefore,  answer  the 
question  submitted  in  the  negative. 

As  my  answer  to  that  question  disposes  of  the  issues  in 
the  action,  there  will  be  judgment  for  the  defendant  bank 
with  costs. 


ALBEBTA. 

Scott,  J.  Decehbeb  5th,  1911. 

TRIAL. 

LOWES  V.  NICHOLLS. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Misrep- 
resentations  of  Agent  for  Purchaser — Refusal  of  Specific 
Performance, 

The  plaintiffs,  who  were  land  agents,  were  instructed  by  a  rail- 
way company  to  purchase  certain  lots  which  were  required  for  right 
of  way.  The  plaintiffs  instructed  their  clerk  (M.)  to  approach  the 
defendant,  who  owned  some  of  the  lots,  and  endeavour  to  obtain  a 
"  listing "  of  his  property,  and  also,  if  possible,  to  "  tie  the  property 
up  by  option."  M.  asked  the  defendant  whether  his  lots  were  for 
sale;  the  defendant  asked  what  they  were  worth;  M.  said  that  he 
thought  they  were  worth  from  $4,000  to  $4,500;  and  the  defendant 
listed  the  lots  with  the  plaintiffs  at  $4,500.  M.  told  the  defendant 
that  the  plaintiffs  had  a  prospective  buyer  who  wanted  a  house  in 
that  neighbourhood;  and  led  the  defendant  to  believe  that  the  plain- 
tiffs were  trying  to  sell  the  property  for  him.  Later  in  the  same  day, 
M.  went  back  to  the  defendant  and  told  him  that  the  pkiin tiffs  had 
secured  a  purchaser,  named  A. ;  M.  paid  the  defendemt  $25,  and  got 
him  to  sign  a  document  acknowledging  the  receipt  from  the  plaintiffs 
of  $25  as  a  deposit  upon  a  sale  of  the  lots,  at  the  price  named,  setting 
out  the  terms  of  sale,  and  agreeing  to  pay  the  plaintiffs  a  commission. 
In  an  action  for  specific  performance  of  the  agreement  evidenced  by 
this  document,  the  plaintiffs  shewed  that  they  had  no  interest  in  the 
purchase,  and  that  their  clients,  the  railway  company,  were  to  get 
the  property  at  the  purchase-prioe,  less  the  commission : — 

Held,  that  the  plaintiffs  were  not,  in  the  absence  of  inquiry  br 
the  defendant,  bound  to  inform  the  defendant  that  the  railway  com- 
pany were  buying"  lands  in  that  locality ;  but  they  should  not  have 
resorted  to  misrepresentations,  asked  the  defendant  to  appoint  Ihein 
his  agents,  and  led  him  to  believe  that,  in  making  the  sale,  they  were 
acting  entirely  in  his  interest;  and,  although  the  plaintiffs  did  cot 
authorise  M.  to  make  the  misrepresentations  they  were  responsible 
for  his  conduct.     Specific  performance  was,  therefore,  refused. 

Action  by  F.  C.  Lowes  &  Co.,  purchasers,  against  E. 
Hart  NichoUs,  vendor,  for  specific  performance  of  an  agree- 
ment for  the  purchase  and  sale  of  land. 
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P.  J.  Bergeron,  for  the  plaintiflfs. 
W.  L.  Walsh,  K.C.,  for  the  defendant. 

Scott,  J : — I  find  the  following  facts.  The  plaintiffs,  who 
were  real  estate  agents  carrying  on  business  as  such  in  Cal- 
gaiy,  were  employed  by  the  Canadian  Northern  Railway  Com- 
pany to  purchase  certain  lots  in  Calgary,  including  the  lots 
in  question,  which  were  required  for  right  of  way  or  other 
railway  purposes.  The  plaintiffs  instructed  two  of  their 
clerks  (Milner  and  Silverthorn)  to  approach  the  different 
owners  and  endeavour  to  obtain  listings  of  their  properties, 
and  also,  if  possible,  to  '*tie  the  properties  up  by  options.*^ 
These  clerks  saw  the  defendant,  and  asked  him  if  the  lots 
in  question  were  for  sale,  to  which  he  replied  that  he  did  not 
know,  and  asked  them  what  they  were  worth.  Milner 
replied  that  he  thought  them  worth  from  $4,000  to  $4,500. 
The  defendant  replied  that  he  did  not  know  whether  that 
was  right  or  not ;  but,  after  some  further  discussion  as  to  their 
value,  he  listed  the  lots  with  the  plaintiffs  at  that  price. 
They,  at  that  time,  told  him  that  they  had  a  prospective  buyer 
who  wanted  a  house  in  that  neighbourhood.  Milner  admits 
that  he  led  the  defendant  to  believe  that  they  were  trying 
to  sell  the  property  for  him.  He  also  admits  that,  in  giving 
his  opinion  of  the  then  value  of  the  lots,  he  based  it  alone  on 
the  fact  that  it  had  been  sold,  through  him,  to  the  defendant, 
during  the  previous  fall,  for,  he  thinks,  about  $3,300.  Later 
in  the  same  day,  Milner  and  Silverthorn  went  back  to  the 
defendant  and  told  him  that  they  had  secured  a  purchaser  in 
one  Agnew,  who  lived  in  New  Bninswick,  who  was  going  out 
of  town,  and  that,  as  he  had  only  a  small  sum  with  him,  he 
would  pay  a  small  sum  to  hold  it  for  30  days.  They  then 
paid  him  $25  on  account  of  the  purchase,  whereupon  he 
signed  the  following  agreement : — 

"  IJeceived  from  Messrs.  F.  C.  Lowes  &  Company  the  sum 
of  $25,  deposit  on  lots  35  and  36,  block  118,  plan  C,  Cal- 
gary: price  of  which,  for  sale,  is  $4,500,  payable  balance 
$1,475  to  make  payment  of  $1,500  within  30  days.  Pur- 
chaser to  assume  a  mortgage  as  of  $1,350  to  the  Great 
West  Permanent  Loan  Company,  payable  according  to  the 
terms  thereof,  and  the  balance  of  $1,650  to  be  payable  $650 
in  five  months,  and  $1,000  in  one  year,  with  interest  at  8 
per  cent,  on  the  unpaid  balance.  Adjustment  of  rent  to  be 
made  as  of  the  1st  July ;  the  purchaser  to  pay  taxes,  and  the 
vendor  to  transfer  unearned  insurance  premium. 
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"Five  per  cent,  commission  to  be  allowed  to  F.  C. 
Lowes  &  Co.  on  sale-price.  -  The  deposit  of  $25  to  be  for- 
feited if  deal  not  closed  by  June  30th,  instant. 

"  Dated  this  1st  day  of  June,  1910.^' 

The  plaintiffs  shew  that  they  have  no  interest  in  the  pur- 
chase, and  that  their  clients,  the  Canadian  Northern  Bailway 
C^ompany,  would  get  the  benefit  of  the  commission  which  the 
defendant  agreed  to  pay,  that  is,  that  the  property  would  be 
turned  over  to  that  company  at  the  purchase-price,  less  the 
amount  of  the  commission. 

It  appears  that,  had  it  been  known  to  the  property-holders 
in  that  locality  that  the  railway  company  were  buying  lands 
there,  it  would  have  had  the  effect  of  materially  enhancing 
the  value  of  the  lots  in  question.  The  plaintiffs  would  not, 
in  the  absence  of  inquiry  by  him,  be  bound  to  communicate 
that  fact  to  the  defendant;  but  it  was  entirely  unnecessary 
that  they  should  resort  to  this  misrepresentation,  ask  him  to 
appoint  them  his  agents  for  the  sale,  and  lead  him  to  believe 
tliat,  in  making  the  sale,  they  were  acting  entirely  in  his 
interest  and  not  in  the  interest  of  the  purchasers. 

In  Walmsley  v.  Griffith,  10  A.  R.  327,  the  following  is 
quoted  from  the  judgment  of  Ijord  Eldon  in  Turner  v.  Har- 
vey, Jac.  169 :  "  Tlie  Court  in  many  cases  has  been  in  the 
habit  of  saying  that  where  parties  deal  for  an  estate  they 
may  put  each  other  at  arm's  length,  t;he  purchaser  may  use 
his  own  knowledge  and  is  not  bound  to  give  the  vendor  in- 
formation of  the  value  of  his  property.  As  in  the  case  that 
has  been  mentioned,  if  an  estate  is  offered  for  sale  and  I  treat 
for  it,  knowing  that  there  is  a  mine  under  it,  and  the  other 
party  makes  no  inquiry,  I  am  not  bound  to  give  him  any 
information  of  it.  He  acts  for  himself  and  exercises  his 
own  sense  and  knowledge.  But  a  very  little  is  sufficient  to 
prevent  the  application  of  that  principle.  If  a  word,  if  a 
single  word  be  dropped  which  tends  to  mislead  the  vendor, 
that  principle  will  not  be  allowed  to  operate."  Hagarty, 
C.J.O.,  also  quotes  Lord  CampbelFs  words,  in  Walters  v. 
Morgan,  3  De  G.  F.  &  J.  724:  "A  single  word  or  even  a 
nod,  or  a  wink,  or  a  shake  of  the  head,  or  a  smile  from  the 
purchaser,  intended  to  induce  the  vendor  to  believe  the 
existence  of  a  non-existing  fact  which  might  influence  the 
price  of  llie  subject  to  be  sold,  is  a  fraud  at  law." 

Morgan  v.  Elford,  4  Ch.  D.  362',  cited  by  counsel  for  the 
plaintiffs,  does  not  seem  to  me  to  bear  upon  the  present  case. 
Here  the  plaintiffs  were  something  more  than  the  defendant's 
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agents  for  the  sale  of  the  property.  They  were  also,  at  his 
request,  his  advisers  for  the  purpose  of  determining  the  price 
at  which  it  should  be  offered  for  sale.  At  the  same  time, 
their  duty  to  their  clients,  the  railway  company,  required 
them  to  purchase  the  property  at  the  lowest  possible  price. 
The  result  of  this  divided  allegiance  was,  that  they  did  not 
deal  fairly  with  the  defendant. 

There  is  nothing  in  the  evidence  to  shew  that  the  plain- 
tiffs authorised  their  clerks,  Milner  and  Silverthom,  to  make 
the  misrepresentations  they  did  to  the  defendant;  but  the 
latter  were  their  agents,  and  they  must  be  held  responsible  for 
their  agents*  conduct.  Their  failure  to  succeed  in  this  action, 
as  I  hold  they  must  fail,  is  due  to  the  over-zealous  efforts  of 
their  clerks  to  purchase  the  property  at  the  lowest  price. 

I  dismiss  the  plaintiffs*  claim  with  costs. 


ALBEBTA. 

Scott,  J.  December  5th,  1911. 

TRIAL. 

CALGABY  REALTY  CO.  v.  BEID. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Agent 
for  Vendor  Becoming  Purchaser — Commission — Memor- 
andum of  Agreement — Statute  of  Frauds — Variance  in 
Price  —  Misrepresentation  —  Refusal  of  Specific  Per- 
formance, 

The  defendant  employed  the  plaintiffs  as  his  agents  to  sell 
land  for  $2,000,  and  agreed  to  pay  them  a  commission  of  $100  for 
seUlng.  The  plaintiffs  paid  the  defendant  $50.  and  the  defenUnt 
signed  a  document  by  which  he  acknowledged  the  receipt  from  the 
plaintiffs  of  $50  deposit  on  the  defendant's  land  (describing  it),  "fall 
price  $2,000  gross/'  and  mentioning  the  terms  of  payment.  The  plain- 
tiffs represented  to  the  defendant  that  they  were  malcing  the  sale  to 
another  person ;  but  in  this  action  they  asserted  that  they  were  them- 
selves the  purchasers,  and  asked  specific  performance.  They  stated 
that  the  purchase  was  for  $1,900,  that  is.  that  they  were  entitled  and 
intended  to  deduct  their  commission  of  $100  from  the  cash  payment : — 

Held,  that,  where  an  agent  is  employed  by  the  owner  to  sell  land 
at  a  commission,  and  himself  becomes  the  purchaser,  he  is  not  entitled 
to  remuneration;  and,  apart  from  the  question  whether  specific  per- 
formance should  not  be  refused  by  reason  of  the  plaintiffs*  misrepre- 
sentations, they  must  fail  because  the  receipt  referred  to,  even  If 
otherwise  sufficient  to  satisfy  the  Statute  of  Frauds,  did  not  express 
the  agreement  upon  which  they  relied,  to  convey  on  payment  of  $1,900. 
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Action  by  purchasers  for  specific  performance  of  an 
agreement  for  the  sale  of  land,  or,  in  the  alternative,  dam- 
ages. 

E.  F.  Ryan,  for  the  plaintiffs. 
C.  J.  Ford,  for  the  defendant. 

Scott,  J.: — ^The  defendant  employed  the  plaintiff  com- 
pany as  his  agents  to  sell  the  land  in  question  for  $2,000, 
and  agreed  to  pay  them  a  commission  of  $100  for  selling. 
On  the  10th  May,  1911,  the  defendant  was  called  by  them  to 
their  office,  when  they  paid  him  $50  on  account  of  the  pur- 
chase-money of  the  land,  and  he  gave  them  the  following 
receipt:  "May  10th,  1911.  Received  from  Calgary  Realty 
Co.  $50  deposit  on  lot  20  B.  29  Mount  Royal,  full  price 
$2,000  gross,  $600  cash— 6  &  12  mos.  8%.    J.  T.  Reid." 

The  plaintiff  company  assert  that  they  are  themselves  the 
purchasers. 

The  defendant  states  that,  at  the  time  he  signed  the 
receipt,  Bimey,  the  partner  of  the  plaintiff  company  with 
whom  he  was  negotiating,  led  him  to  believe  that  the  sale  was 
being  made  to  a  client,  and  endeavoured  to  purchase  at  a 
lower  price,  saying  that  their  client  thought  the  price  too 
high.  Bimey  states  that  it  was  their  intention  from  the  first 
to  buy  for  themselves.  He  admits  that  he  never  told  the 
defendant  that  such  was  their  intention.  He  also  states  that 
he  intended  to  tell  him  of  their  intention  when  he  came  to 
complete  the  deal,  and  he  further  admits  that  there  may  have 
been  a  word  dropped  that  would  lead  the  defendant  to  believe 
that  they  were  buying  for  another. 

I  find  as  a  fact  that  the  plaintiff  company  did  represent 
to  the  defendant  that  they  were  making  the  sale  to  another 
person. 

Bimey  states  that  the  purchase  was  one  for  $1,900,  that 
is,  that  the  plaintiff  company  were  entitled  and  intended  to 
deduct  their  commission  of  $100  from  the  cash  payment  of 
$600. 

It  appears  to  be  well  settled  that,  where  an  agent  is  em- 
ployed by  the  owner  to  sell  land  at  a  conmiission,  and  him- 
self becomes  the  purchaser,  he  is  not  entitled  to  remunera- 
tion.    See  Solomon  v.  Pender,  34  L.  J.  Ex.  95. 

Apart  from  the  question  whether  specific  performance 
should  not  be  refused  by  reason  of  the  misrepresentations  of 
the  plaintiff  company,  I  am  of  opinion  that  they  must  fail 
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because  the  receipt  referred  to,  even  if  otherwise  sufficient  to 
satisfy  the  statute,  does  not  express  the  agreement  upon  which 
they  rely,  viz.,  an  agreement  to  convey  on  payment  of  $1,900. 
Judgment  for  the  defendant  with  costs. 


SASEATGHEWAH. 

Wetmore,  C.J.  December  218t,  1911. 

CHAMBERS. 

FRASER  V.  GRAND  TRUNK  PACIFIC  BRANCH 
LINES  CO. 

Solicitor — Right  to  Practise  while  Resident  Abroad — Legal 
Profession  Act,  sec,  5 — Appearance — Address  of  Solid- 
tor — Rule  81 — Amendment. 

Where  the  requirements  of  Rule  81  of  the  Saskatchewan  Rules 
of  Court  had  not  been  complied  with,  inasmuch  as  the  address  6f  the 
solicitor  entering  an  appearance  was  not  stated,  an  amendment  was 
ordered. 

A.  solicitor,  residing  out  of  the  province,  but  duly  enrolled  as  a 
solicitor  of  the  province,  is  entitled  to  practise,  by  issuing  writs  or 
otherwise  doing  the  acts  of  a  solicitor  in  respect  to  the  business  or 
practice  of  the  Court. 

Inconveniences  of  a  solicitor  so  practising  pofhted  out. 

Section  5  of  the  Legal  Profession  Act,  R.  S.  Sask.  ch.  104, 
considered. 

Motion  by  the  plaintiflE  to  strike  out  the  appearance  and 
the  defence  delivered,  on  the  grounds  that  the  address  of  the 
defendants'  solicitor  was  not  stated  in  the  appearance,  and 
that  the  address  of  the  defendants'  solicitor  was  Winnipeqr, 
Manitoba,  outside  of  the  province  of  Saskatchewan. 

H.  E.  Sampson,  for  the  plaintiff. 
J.  X.  Pysh,  for  the  defendants. 

Wetmore,  C.J. : — The  appearance  was  entered  by  Mr. 
D'Arcy  Tate,  as  solicitor  for  the  defendants,  and  the  address 
for  service  is  stated  in  such  appearance  to  be  with  Messrs. 
Pysh  and  Anderson,  barristers,  Darke  Block,  H^ina,  Sas- 
katoon. Mr.  Tate's  name  appears  on  the  roll  of  the  Law 
Society  for  this  province,  and  his  address  is  ^'  Winnipeg." 

The  requirements  of  Rule  81  of  the  Saskatchewan  Bules 
of   Court   have  not  been   complied  with,   inasmuch  as  the 
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address  of  the  advocate  is  not  stated  either  upon  or  with  the 
appearance.  This  defect,  however,  can  be  very  readily  reme- 
died by  an  amendment  setting  forth  upon  the  appearance  the 
address  "  Winnipeg,'*  which  I  order. 

The  other  objection  is,  however,  of  importance,  because 
it  raises  the  question  whether  a  solicitor,  residing  out  of  the 
province,  but  duly  enrolled  as  a  barrister  and  solicitor. of 
the  province,  is  entitled  to  practise,  by  issuing  writs  or  other- 
wise jdoing  the  acts  of  a  solicitor  in  respect  to  the  business 
or  practice  of  the  Court.  It  certainly  would  strike  one  that 
there  are  objections  to  this  being  done.  In  the  first  place, 
such  solicitor  is  not  ordinarily  amenable  to  the  process  of  the 
Court.  Of  course,  summary  proceedings  might  be  taken 
against  him  to  strike  him  oflE  the  roll  or  to  suspend  him  from 
practice  for  misconduct;  but  that  by  no  means  is  the  extent 
of  the  jurisdiction  of  the  Court  in  respect  to  summary  pro- 
ceedings against  its  officers — and  a  solicitor  is  an  officer  of 
the  Court.  Just  so  long,  therefore,  as  a  solicitor,  situated 
as  is  the  defendants'  solicitor  in  this  case,  chooses  to  remain 
in  Manitoba,  where  he  resides,  he  cannot  be  proceeded  against 
by  any  process  of  attachment  which  may  be  issued  against 
him.  For  instance,  it  is  no  satisfaction  for  a  person  whose 
money  a  solicitor  has  appropriated  to  know  that  the  solicitor 
is  struck  oflE  the  roll.  He  desires  to  get  his  money,  and  to 
avail  himself  of  the  summary  procedure  to  do  so.  That  is 
especially  true  in  a  country  like  this,  where  there  is  no  execu- 
tion against  the  person  of  a  debtor.  A  solicitor  who  mis- 
behaves himself  by  not  paying  over  money  after  having  been 
ordered  to  do  so  is  not  only  liable  to  be  struck  oflf  the  roll 
and  suspended,  but  is  liable  to  be  proceeded  against  for  con- 
tempt of  Court  in  disobeying  any  order  which  the  Court 
may  make  for  paying  over  the  money.  A  further  objection 
which  strikes  me  is  the  inconvenience  of  personally  inter- 
viewing a  solicitor  who  is  resident  out  of  the  jurisdiction. 
If  a  solicitor  living  in  Winnipeg  and  enrolled  in  the  Sas- 
katchewan Law  Society  is  entitled  to  practise  in  the  Saskat- 
chewan Courts,  so  would  such  a  solicitor  residing  at  Halifax, 
or  even  Australia,  be  authorised  to  practise.  However,  while 
I  point  this  out,  I  must  say  that  I  think  the  language  of  the 
Legal  Profession  Act  (R.  S.  Sask.  ch.  104)  is  too  plain  to 
admit  of  any  doubt. 

Section  6  provides  that  "  any  person  who  on  the  16th  day 
of  September,  1907,  was  enrolled  as  an  advocate  of  the  Su- 
preme Court  of  the  North- West  Territories,  but  who  at  such 
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time  was  not  resident  in  Saskatehewan,  shall  be  entitled  at 
any  time  thereafter  to  be  enrolled  as  a  member  of  the  Society 
and  to  practise  as  a  barrister  and  solicitor  in  the  province, 
upon  filing  with  the  secretary  his  written  request  to  that 
effect;  and  such  person  shall  not  be  required  to  pass  any 
examination  or  to  pay  any  fee  as  a  condition  of  his  admis- 
sion, except,  however,  such  nominal  enrollment  fee,  not  ex- 
ceeding $2,  as  the  Society  may  prescribe/' 

Sub-section  (2),  clause  (b),  of  sec.  8  provides  that  any  of 
the  following  persons  may  become  a  member  of  the  Society, 
and  as  such  become  entitled  to  practise  as  a  barrister  or 
solicitor  ixi  the  Courts  of  Saskatchewan:  "Any  person  who 
has  been  duly  called  to  the  Bar  of  any  part  of  his  Majesty's 
dominions  or  any  of  the  provinces  of  Canada,  or  who  has 
been  admitted  to  practise  as  an  attorney,  barrister,  or  solicitor 
in  any  of  his  Majesty's  Superior  Courts  of  law  tlierein,  who 
produces  suflScient  evidence  of  such  call  or  admission  and 
testimonials  of  good  character  and  of  good  standing  in  the 
Law  Society  of  that  part  of  his  Majesty's  dominions  of  which 
he  is  a  barrister,  attorney,  advocate,  or  solicitor,  to  the  satis- 
faction of  the  Benchers  of  the  Law  Society  of  Saskatchewan, 
and  who,  having  complied  with  such  rules  as  the  Society  or 
the  Benchers  thereof  may  make  under  the  provisions  of  this 
Act,  has  been  enrolled  as  a  member  of  the  Society;  .  .  . 
Provided  .  .  .  that,  if  the  person  applying  is  a  barrister, 
solicitor,  advocate,  or  attorney  in  a  part  of  such  dominions  in 
which  a  barrister  or  solicitor  of  Saskatchewan  is  or  may  be 
required  to  reside  therein  or  serve  under  articles  for  any  cer- 
tain period  before  call  or  admission,  it  shall  be  competent 
for  the  Society  or  the  Benchers  thereof  to  require  a  like 
residence  or  service  under  articles  upon  such  applicant." 

There  is  no  limitation  in  respect  to  practising  in  so  far  as 
residence  is  concerned,  except  a  proviso  of  sub-sec.  (2),  which 
does  not  appear  to  be  applicable  to  Mr.  Tate.  Sub-section 
(1)  of  sec.  8  provides  that  no  person  except  the  person  named 
in  clauses  (a),  (b),  and  (c)  shall  be  admitted  to  practise  at 
the  Bar  of  the  Supreme  Court  or  at  the  Bar  of  any  other 
Court  of  civil  jurisdiction  ...  in  Saskatchewan;  and 
they  are,  (b)  persons  entitled  to  become  enrolled  as  members 
of  the  Society  under  sec.  5  of  this  Act,  and  who  have  become 
enrolled  under  this  section,  and  (c),  persons  who  have 
become  enrolled  as  members  of  the  Society  under  the  pro- 
visions of  this  Act.  Now,  there  is  no  exception  to  it  what- 
ever: the  words  are  very  general.     Mr.  Tate  was  enrolled 
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apparently  in  January,  1911.  Whether  he  was  enrolled  under 
sec.  5  or  sub-see.  (2),  clause-  (b),  of  sec.  8,  makes  no 
difference.  He  must  have  been  enrolled  under  one  or  the 
other ;  but,  being  enrolled,  his  right  to  practise  as  a  solicitor 
seems  to  be  clear.  This  conclusion  is  accentuated  by  the 
fact  that  sec.  45  of  the  Legal  Profession  Act,  1907,  from 
which  the  Act  in  the  Revised  Statutes  was  consolidated,  pro- 
vided that  no  barrister  and  solicitor,  not  being  a  resident  of 
the  province,  should  ask  for,  demand,  receive,  or  take, 
directly  or  indirectly,  any  moneys  by  way  of  counsel  fees, 
solicitor  fees,  etc.  That  section  was  repealed  by  ch.  36  of 
1908,  sec.  2. 

I  cannot,  therefore,  strike  the  appearance  out  on  this 
ground ;  but,  as  Mr.  Tate  has  not  complied  with  the  practice 
by  giving  his  address,  I  will  not  make  any  order  as  to  costs 
with  respect  to  either  party. 


BBITISH  COLITHBIA. 

Morrison,  J.  December  20th,  1911. 

SINGLE  COURT. 

HORNE  V.  CITY  OF  VANCOUVER. 

Municipal  Corporations  —  Powers  of  Council  —  Remov(U  of 
Dangerous  Building  —  Nuisance  —  Notice  to  Owner  — 
Resolution  of  Council— R,  S.  B,  C.  1900  ch.  5U,  sec.  125, 
sub-sec,  48, 

In  March,  1911,  the  defendants,  a  city  corporation,  notified  the 
plaintiff  that  a  buflding  owned  by  him  in  the  city  was  in  a  dangerous 
condition.  On  the  2nd  August,  1911,  the  city  clerk  notified  the  plain- 
tiff to  appear  before  the  city  council  on  the  14th  August  to  shew 
cause  why  the  building  should  not  be  condemned.  The  plaintiff  wrote» 
in  answer,  asking  time  to  make  repairs;  but  the  council,  on  the  14th 
August,  passed  a  resolution  declaring  the  building  to  be  a  nuisance 
and  dangerous  to  the  public  safety  and  health  and  ordering  that  it 
be  forthwith  demolished  by  the  owner;  and,  in  case  of  the  ownet^s 
(plaintiff's)  failure  to  comply  with  the  order  within  five  days, 
empowering  the  city  engineer  to  pull  down  and  remove  the  building 
at  the  owner's  expense: — 

Held,  that  the  resolution  was  authorised  by  R.  S.  B.  C.  1900 
ch.  54,  sec.  125,  sub-sec.  48,  and  was  justified  by  the  circumstances; 
that  the  plaintiff  had  sufficient  notice;  and  that  his  motion  to  quash 
the  resolution  must  be  dismissed. 

Motion  by  the  plaintiff  to  quash  a  resolution  of  the  defend- 
ants' council. 
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R.  W.  Harris,  K.C.,  for  the  plaintiflE. 
Hay,  for  the  defendants. 

Morrison,  J. : — From  the  material  before  me,  it  appears 
that  the  defendants  had,  as  far  back  as  March  of  this  year, 
notified  the  plaintiff  as  to  the  premises  in  question.  Corres- 
pondence followed  between  the  plaintiffs  surveyor  and  the 
surveyor  for  the  defendants;  and,  on  the  2nd  August,  the 
city  clerk  wrote  the  plaintiff  notifying  him  to  appear  on  the 
14th  August,  at  the  regular  meeting  of  the  council,  to  shew 
cause  why  the  building  concerned  should  not  be  condemned 
by  the  defendants.  To  this  notice  the  plaintiff  replied  on 
the  14th  August,  the  day  of  the  meeting,  contending  that  the 
building  should  not  be^  condemned,  and  asking  that  he  be 
given  time  to  make  repairs  which,  he  contended,  would 
obviate  the  necessity  for  condemning  it. 

The  reply  of  the  defendants  appears  in  the  form  of  a 
resolution,  passed  at  the  meeting  on  the  evening  of  the  14th 
August. 

That  resolution  declared  the  structure  to  be  a  nuisance 
and  dangerous  to  the  public  safety  and  health,  and  ordered 
that  it  be  forthwith  demolished  by  the  owner.  It  provided 
for  a  five  days'  publication  in  the  public  press  of  this  resolu- 
tion, which  further  provided  that,  in  case  of  default  by  the 
plaintiff  (owner)  to  comply  with  the  terms  of  the  order  within 
this  period  of  five  days,  the  city  engineer  was  empowered  to 
pull  down  and  remove  the  building  at  the  owner's  cost,  etc. 
The  plaintiff's  reply  to  that  came  in  the  form  of  an  order 
enjoining  the  defendants;  and  he  now  contends,  upon  the 
return  of  the  notice  of  motion  to  quash  this  resolution,  that 
sub-sec.  48  of  sec.  125,  R.  S.  B.  C.  1900,  ch.  64,  requires 
two  resolutions  to  be  passed  before  a  building  can  be  demol- 
ished, and  that  it  was  not  permissible  for  the  council  to  incor- 
porate in  that  resolution  (declaring  the  building  to  be  a 
nuisance  and  directing  it  to  be  pulled  down  by  the  owner) 
the  authority  to  the  engineer  to  pull  it  down,  in  default  of 
the  owner  so  doing. 

The  sub-section  reads  as  follows:  ^'The  council  may,  by 
resolution  or  by  by-law,  declare  any  building,  structure,  or 
erection  of  any  kind  whatsoever,  or  any  drain,  ditch,  water- 
course, pond,  surface  water,  or  any  other  matter  or  thing,  in 
or  upon  any  private  lands,  street  or  road,  or  in  or  about  any 
building  or  structure,  a  nuisance  and  dangerous  to  the  public 
safety  or  health,  and  may,  by  such  by-law  or  resolution,  as 
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may  be  directed  therein,  order  that  the  same  shall  be  removed, 
pulled  down,  filled  up,  or  otherwise  dealt  with  by  the  owner, 
agent,  lessee,  or  occupier  thereof,  as  the  council  may  deter- 
mine ;  and  publication  of  such  notice  for  a  period  of  five  days, 
in  any  daily  newspaper  published  in  the  city,  shall  be  good 
and  sufficient  service  of  such  notice  upon  such  owner,  agent, 
lessee,  or  occupant;  and,  in  case  of  default  by  the  owner, 
agent,  lessee,  or  occupier  to  comply  with  such  order  within 
such  period  of  five  days,  to  order  that  such  removal,  pulling 
down,  filling  up,  or  other  dealing  with  the  same,  shall  be 
done  by  any  officer  of  the  corporation  at  the  cost  of  such 
owner;  and  payment  of  such  cost,  and  all  expenses  incidental 
thereto,  may  be  enforced  against  the  owner  thereof  by  such 
officer  in  an  action  in  any  Court  of  competent  jurisdiction." 

This  section,  no  doubt,  may  be  said  to  be  inaptly  worded ; 
but  I  am  of  opinion  that  it  indicates  with  sufficient  clearness 
the  meaning  of  the  legislature. 

The  power  given  the  council  is  very  great,  and  should  be 
exercised  with  the  utmost  discretion  and  care.  But,  on  the 
other  hand,  I  am  not  unmindful  of  the  grave  consequences 
that  might  ensue  from  a  dilatory  exercise  of  that  power. 
When  the  council  are  made  aware  of  the  existence,  of  such  a 
menace  to  public  safety  and  health,  particularly  in  a  con- 
gested portion  of  the  city,  as  this  is,  it  seems  to  me  that  they 
are  empowered  and  it  is  their  duty  to  deal  expeditiously  with 
it,  and  it  was  the  intention  of  the  legislature  to  give  them  all 
reasonable  facilities  for  the  prompt  exercise  of  that  power. 

Now,  I  think  in  this  case  the  plaintiff  had  abundant 
notice  of  what  the  council  had  done  and  were  intending  to 
do.  He  had  all  the  notice  which  I  think  the  legislature  in- 
tended him  to  have  in  order  that  he  might  question  the  pro- 
priety of  the  action  of  the  council. 

If  he  did  not  avail  himself  of  that  opportunity,  then  he 
cannot  be  heard  now  to  complain.  If,  on  the  other  hand,  he 
means  to  say  that  he  did  place  his  case  before  them,  then  he 
has  not  satisfied  me  that  the  council  have  come  to  a  wrong 
conclusion,  on  the  evidence  before  them,  and  that  their  action 
was  not  justified. 

I  think  the  council  acted  well  within  not  only  the  spirit 
but  the  letter  of  the  enactment. 

The  application  is  dismissed  with  costs. 
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ALBEBTA. 

December  20th^  1911. 

supreme  court  en  banc. 

REX  V.  WILSON. 

Crimindl  Law  —  Conspiracy  to  Set  Fire  to  Building  with 
Intent  to  Defraud  —  Conviction  —  Evidence  —  Staie- 
ments  of  Co-conspirator — Admissibility — Statements  of 
Assets  and  Liabilities  of  Accused — Evidence  of  Previous 
Similar  Single  Act — Inference  of  Intent. 

The  defendant  was  tried  and  convicted  upon  a  charge  of  con- 
spiring with  one  G.  O.  to  commit  an  indictable  offence,  namely,  with 
intent  to  defraud,  to  set  fire  to  a  store  belonging  to  the  defendant. 
He  applied  for  a  reserved  case,  which  was  refused  by  the  trial  Judge. 
Upon  an  appeal  from  the  refusal: — 
'     Beldf  that  there  was  legal  evidence  to  support  the  conviction. 

2.  That  the  statements  of  O.  G.,  the  co-conspirator,  were  properly 
received  in  evidence.  The  acts,  conduct,  and  statements  of  a  co- 
conspirator are  admissible  if  they  relate  to  the  common  design,  being 
in  fact  a  part  of  the  re«  g€8t<e  in  the  execution  of  the  purpose  of  the 
conspiracy. 

Regina  v.  Connolly  and  McQreevy,  25  O.  R.  151,  164.  1  Can. 
Grim.  Gas.  468,  480,  referred  to. 

3.  That  statements  of  assets  and  liabilities  signed  by  the  defend- 
ant and  given  to  different  banks  for  the  purpose  of  obtaining  time  or 
advances,  the  first  of  which  was  made  three  months  before  the  burn- 
ing of  the  building  in  respect  to  which  the  conspiracy  was  charged, 
were  admissible  in  evidence  for  the  purpose  of  shewing  the  acts  and 
conduct  of  the  defendant  with  respect  to  his  financial  affairs,  at  a 
time  not  so  far  away  as  to  be  unconnected  with  the  offence  charged. 

4.  At  the  trial,  L.  swore  that,  nearly  a  year  before  the  fire  in 
question,  the  defendant  suggested  to  him  (L.)  that  he  (L.)  should 
bum  down  a  building  belonging  to  the  defendant,  which,  the  defend- 
ant told  L.,  was  insured  for  SOOO: — 

Held,  that  the  evidence  of  L.  was  of  a  similar  act  to  that  charged, 
whether  it  were  looked  at  as  an  attempt  to  form  a  conspiracy  with 
li.,  whidi  failed,  or  an  attempt  to  commit  the  crime  of  arson  itself, 
the  intent  of  arson  being  the  intent  of  a  conspiracy  to  commit  it. 

Held,  also,  that  the  evidence  of  L.,  though  of  a  single  act  of  the 
defendant,  was  admissible  in  proof  of  the  intent  to  defraud,  notwith- 
standing that  that  intent  scarcely  needed  proof,  as  it  must  be  inferred 
from  proof  of  a  conspiracy  to  bum  a  building  which  is  insured. 

Mahin  v.  Attorney-Oencral  for  New  South  Wales,  [1894]  A.  C. 
57,  followed. 

Rex  V.  Bond,  [1906]  2  K.  B.  389,  and  Rew  v.  Pollard  and  Tins- 
ley,  19  O.  U  R.  96,  discussed. 

The  defendant  was  charged  with  conspiring  on  or  about 
the  2nd  day  of  March,  1911,  with  one  Georgina  Qirvin,  to 
commit  an  indictable  ofEence,  namely,  with  intent  to  defraud, 
to  set  fire  to  a  store  belonging  to  the  Lacombe  Produce  Com- 
pany, which,  as  the  evidence  shewed,  was  a  name  under 
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which  the  defendant  was  carrying  on  bufliness  alone.  The 
trial  was  held  before  Stuart,  J.,  with  a  jury,  and  the  ac- 
cused was  convicted.  He  applied  to  the  trial  Judge  for  a  re- 
served case,  which  was  refused,  and  he  now  appealed.  The 
questions  which  he  asked  to  have  reserved  were: — 

1.  Is  there  any  legal  evidence  to  support  the  conviction? 

2.  Were  the  statements  of  one  Georgina  Girvin,  made  in 
the  absence  of  the  accused,  properly  admitted  in  evidence? 

3.  Were  the  financial  statements  given  by  the  accused  to 
various  banking  institutions  properly  admitted  in  evidence? 

4.  Was  the  testimony  of  William  Lundy  as  to  conversa- 
tions with  the  accused  concerning  setting  fire  to  a  building 
in  Calgary  properly  admitted    in  evidence? 

The  appeal  was  heard  by  Habvey,  C.J.,  Scott,  Beck, 
and  Simmons,  JJ. 

A.  A.  McGillivray,  for  the  defendant. 
P.  J.  Nolan,  K.C.,  for  the  Crown. 

Harvey,  C.J. : — ^We  are  all  agreed  that  the  first  question 
should  be  answered  in  the  afiBrmative,  and  no  good  purpose 
would  be  served  by  reviewing  the  evidence,  which  extends  to 
nearly  400  pages. 

We  are  likewise  agreed  that  the  statements  of  Georgina 
Girvin,  the  co-conspirator,  were  properly  received  in  evidence. 
The  acts,  conduct,  and  statements  of  a  co-conspirator  are 
admissible  if  they  relate  to  the  common  design,  being  in  fact 
a  part  of  the  res  gest«  in  the  execution  of  the  purpose  of  the 
conspiracy.  The  statements  in  question  all  fall  within  this 
rule;  and,  as  pointed  out  by  Boyd,  C,  in  Regina  v.  Connolly 
and  McGreevy,  1  Can.  Grim.  Cas..  468,  at  p.  480,  2'6  0.  B. 
161,  164:  "There  is  no  unvarying  rule  that  the  agreement 
to  conspire  must  first  be  established  before  particular  acta 
of  the  individuals  implicated  are  admissible.  The  charge  of 
Coleridge,  J.,  in  Regina  v.  Murphy,  8  C.  &  P.  at  p.  310,  con- 
veniently summarises  the  usual  method  of  proving  a  charge 
of  conspiracy:  'Although  the  common  design  is  the  root  of 
the  charge,  it  is  not  necessary  to  prove  that  the  parties  came 
together  and  actually  agreed  in  terms  to  have  this  common 
design,  and  to  pursue  it  by  common  means,  and  so  to  carry 
it  into  execution.  This  is  not  necessary,  because  in  many 
cases  of  the  most  clearly  established  conspiracies  there  are  no 
means  of  proving  any  such  thing,  and  neither  law  nor  com- 
mon sense  requires  that  it  should  be  proved.* " 
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The  statements  referred  to  in  the  3rd  question  are  state- 
ments of  assets  and  liabilities  signed  by  the  accused  and  given 
to  different  banks  for  the  purpose  of  obtaining  time  or 
advances.  The  first  one  was  made  three  months  before,  and 
others  up  to  within  a  few  weeks  of,  the  burning  of  the  build- 
ing in  respect  to  which  the  conspiracy  is  charged.  These 
statements  were  objected  to,  on  the  ground  that  they  were 
irrelevant,  owing  to  the  time  between  them  and  the  alleged 
crime.  It  is  argued  before  us  that  they  are  evidence  of 
fraud  and  are  inadmissible  on  that  ground.  In  my  opinion, 
neither  ground  of  objection  is  valid.  As  to  the  second  objec- 
tion, they  are  not,  by  themselves,  any  evidence  of  fraud ;  they 
are  merely  statements  of  the  accused,  which  may  or  may  not 
be  true.  If  the  evidence  in  explanation  of  them  shews  that 
they  are  not  true,  it  is  that  evidence,  and  not  the  statements, 
to  which  the  objection  should  be  made.  In  my  opinion,  how- 
ever, they  are  properly  admissible  for  the  purpose  of  shewing 
the  acts  and  conduct  of  the  accused  with  respect  to  his  finan- 
cial affairs,  at  a  time  which  cannot  be  said  to  be  so  far  away 
as  to  be  unconnected  with  the  offence  charged.  The  evidence 
shews  that  some  of  these  statements  were  furnished  to  dif- 
ferent banks  for  the  purpose  of  obtaining  advances  of  money, 
but  that  the  purpose  was  not  accomplished;  that,  after  the 
lafft  statement  and  during  the  month  preceding  the  fire,  the 
insurance  on  the  building  and  contents  was  increased  by 
several  thousand  dollars,  at  the  instance  of  the  accused,  and- 
that  the  fire  then  followed.  Surely  this  is  a  chain  of  circum- 
stances all  of  which  a  jury  is  entitled  to  consider  as  affecting 
the  question  of  the  prisoner's  guilt. 

4.  The  last  question  presents  considerable  difficulty.  The 
evidence  which  is  objected  to  is  that  of  one  Lundy,  who 
swore  that,  in  June  preceding  the  fire  in  question,  the  accused 
suggested  to  him  that  he  should  bum  down  a  building  belong- 
ing to  the  accused,  which  the  latter  told  Lundy  was  insured 
for  $600.  Lundy  refused  to  have  anything  to  do  with  the 
matter,  but  other  evidence  disclosed  the  fact  that  the  build- 
ing was  in  fact  burned  a  few  weeks  before  the  one  in  respect 
of  which  the  charge  is  laid. 

In  Makin  v.  Attorney-General  for  New  South  Wales, 
[1894]  A.  C.  57,  it  was  decided  by  the  Judicial  Committee 
of  the  Privy  Council  that  evidence  of  other  crimes  was  ad- 
missible under  certain  circumstances.  In  the  judgment,  at 
p.  65,  it  is  stated :  '*  In  their  Lordships*  opinion,  the  principles 
which  must  govern  the  decision  of  the  case  are  clear,  though 
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the  application  of  them  is  by  no  means  free  from  difficulty. 
It  is  undoubtedly  not  comi;(  lent  for  the  prosecution  to 
adduce  evidence  tending  to  shew  that  the  accused  has  been 
guilty  of  criminal  acts  other  than  those  covered  by  the  indict- 
ment, for  the  purpose  of  leading  to  the  conclusion  that  the 
accused  is  a  person  likely,  from  his  criminal  conduct  or 
character,  to  have  committed  the  offence  for  which  he  is  being 
tried.  On  the  other  hand,  the  mere  fact  that  the  evidence 
adduced  tends  to  shew  the  commission  of  other  crimes  does 
not  render  it  inadmissible  if  it  be  relevant  to  an  issue  before 
the  jury,  and  it  may  be  so  relevant  if  it  bears  upon  the  ques- 
tion whether  the  acts  alleged  to  constitute  the  crime  charged 
in  the  indictment  were  design^  or  accidental,  or  to  rebut  a 
defence  which  would  otherwise  be  open  to  the  accused.  The 
statement  of  these  general  principles  is  easy,  but  it  is  obvious 
that  it  may  often  be  very  difficult  to  draw  the  line  and  decide 
whether  a  particular  piece  of  evidence  is  on  the  one  ride  or 
the  other.  The  principles  which  their  Lordships  have  indi- 
cated appear  to  be  on  the  whole  consistent  with  the  current 
of  authority  bearing  on  the  point,  though  it  cannot  be  denied 
that  the  decisions  have  not  always  been  completdy  in  accord.*' 

This  decision  has  been  followed  repeatedly  in  our  Courts 
ever  since  The  Queen  v.  CoUyns,  3  Times  L.  R.  82.  The 
difficulty,  however,  arises,  as  indicated,  in  applying  the  prin- 
ciples to  the  facts  of  the  case  in  hand.  It  is  clear  that  the 
design  or  intention  of  the  accused  is  material,  and  must  be 
shewn;  for,  the  building  being  his  own,  the  crime  of  arson 
is  not  constituted  unless  he  has  the  intent  to  defraud,  and 
the  intent  of  the  crime  to  be  effected  must  relate  back  to 
the  conspiracy  itself. 

Counsel  for  the  accused,  however,  contends:  (1)  that,  the 
charge  being  one  of  conspiracy  and  not  of  arson,  the  evidence 
is  not  of  a  similar  act;  and  (2)  that  evidence  of  a  single  act 
is  inadmissible.  As  to  the  first  ground,  it  appears  to  me  that 
in  either  of  two  aspects  the  evidence  of  Lundy  is  bf  a  similar 
act,  viz.,  whether  it  be  looked  at  either  as  an  attempt  to  form 
a  conspiracy  with  Lundy,  which  failed,  or  as  an  attempt  to 
commit  the  crime  of  arson  itself,  the  intent  of  arson  being 
the  intent  of  a  conspiracy  to  commit  it. 

Two  very  recent  cases  were  cited  as  authority  for  the 
second  proposition,  that,  as  evidence  of  a  single  act,  it  was 
inadmissible:  Rex  v.  Bond,  [1906]  2  K.  B.  389,  and  Rex  v. 
Pollard  and  Tinsley,  19  0.  L.  R.  96.  In  the  former  case,  the 
evidence  in  question  was  considered  admissible;  but  there 
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was,  in  addition  to  the  evidence  of  one  similar  act/  evidence 
of  a  statement  of  the  accused  of  the  commission  of  several 
such  acts.  In  the  latter  case  the  evidence  was  that  of  a  single 
act,  as  in  this  case,  whether  deliberately  or  not  I  cannot  say. 
The  Judges  who  give  opinions  refrain  from  answering  the 
question  asked  by  the  reserved  case,  whether  the  evidence  was 
properly  admitted,  and  content  themselves  with  saying  that 
the  conviction  should  be  set  aside  and  a  new  trial  had.  It  is 
a  little  hard  to  see  how,  under  ordinary  circumstances,  it  is 
possible  to  prove  several  cases  except  by  the  proof  of  the 
individual  instances,  and  how,  therefore,  it  can  be  said  that 
the  evidence  of  one  case  is  inadmissible,  because,  until  after 
it  is  admitted  or  in  fact  until  the  whole  evidence  is  given,  it 
is  impossible  to  say  whether  evidence  of  other  acts  will  be 
given.  In  both  the  cases  mentioned,  the  charge  was  abortion 
or  attempted  abortion,  and  the  act  itself  was  not  in  dispute. 
In  the  Pollard  case,  all  of  the  Judges,  and  in  the  Bond  case, 
some  of  the  Judges,  held  that  to  establish  guilt  it  was  neces- 
sary to  establish  a  system,  which  could  not  be  done  by  evi- 
dence of  a  single  additional  case.  In  the  Bond  case.  Bray,  J., 
points  out  the  distinction  between  such  cases  and  those  in 
which  the  evidence  is  given  for  the  purpose  of  proving  intent 
as  negativing  accident  or  mistake.  It  is  also  considered  at 
length  in  Wigmore,  vol.  1,  pp.  301  et  seq.  320,  321,  and  365. 

The  Makin  case  decides  that,  for  the  purpose  of  proving 
that  the  accused  designed  or  intended  to  commit  the  crime, 
evidence  of  a  similar  act  is  relevant  to  prove  that  design,  and 
the  cases  relied  on  shew  that  one  act  is  as  admissible  as  more, 
the  difference  being  the  weight  to  be  attached. 

The  difficulty  I  have  felt  in  the  present  case  is,  whether, 
inasmuch  as  such  evidence  may  not  be  given  to  prove  the  act 
charged,  it  should  be  received,  since,  having  proved  the  con- 
spiracy to  bum  a  building  which  is  insured,  the  conclusion 
of  intent  to  defraud  can  scarcely  be  resisted.  However,  it 
appears  to  me  that,  as  proof  of  intent  to  defraud  in  the  man- 
ner specified  must  be  established,  no  objection  can  be  made 
to  the  reception  of  evidence  which  is  admissible  to  prove  it, 
even  though  without  it  the  proof  might  be  ample. 

For  the  reasons  I  have  stated,  I  think  that  all  of  the  ques- 
tions should  be  answered  in  the  affirmative;  and  that,  con- 
sequently, the  appeal  should  be  dismissed. 

Scott  and  Simmons,  JJ.,  conciirred. 

Beck,  J.,  concurred  in  the  result. 

Appeal  dismissed. 
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ALBEBTA. 

December  20th,  1911. 
supreme  court  en  banc. 

WHITTAKER  v.  TAYLOR. 

Fraud  and  Misrepresentaiion  —  Absence  of  Fiduciary  Rela^ 
tionship — Sale  of  Property  —  Principal  and  Agent  — 
Property  Obtained  by  Agent  of  Vendor  from  Purchaser 
by  Misrepresentation — Liability  of  Agent  to  Purchaser 
— Commission, 

The  defendant  was  the  agent  of  J.  to  find  a  purchaser  for  J.*a 
interest  in  an  hotel  property.  The  defendant  approached  the  plain- 
tiff as  a  possible  purchaser,  and  an  exchange  of  properties  between 
J.  and  the  plaintiff  was  discussed.  The  defendant  was  aathorised  by 
J.  to  give  hifl  interest  in  the  hotel  in  exchange  for  three  lots  of  land 
held  by  the  plaintiff;  and,  if  the  defendant  effected  this  exc3iange,  he 
was  to  be  paid  by  J.  a  commission  of  $500.  The  defendant,  neverthe- 
less, told  the  plaintiff  that  J.  would  not  make  the  exchange,  unless 
the  plaintiff  threw  in  a  fourth  lot.  which  was  the  plaintifTs,  but  stood 
in  the  name  of  the  defendant.  The  interest  in  the  hotel  was  trans- 
ferred to  the  plaintiff,  and  the  three  lots  to  J.  The  defendant  did  not 
transfer  the  fourth  lot  to  J.,  but  kept  it  himself,  and  J.  was  not 
aware  that  the  plaintiff  had  given  any  property  in  exchange  except 
the  three  lots.  J.  paid  the  defendant  no  commission,  because  the 
defendant  told  him  (J.)  that  he  (the  defendant)  had  got  his  com- 
mission (in  some  unexplained  way)  from  the  plaintiff: — 

Heldy  on  the  evidence,  that  the  defendant  was  not  the  plaintifTs 
agent  in  the  transaction. 

Held,  however  (Soott,  J.,  dissenting),  that,  inasmuch  as  the 
defendant  had  obtained  the  fourth  lot  from  the  plaintiff  on  the  false 
pretence  that,  without  adding  that  lot  to  the  plaintiff's  other  three, 
J.  would  not  transfer  his  interest  in  the  hotel,  the  defendant  was 
liable  to  return  to  the  plaintiff  the  fourth  lot  or  its  value  at  the  time 
of  the  trial,  without  deducting  therefrom  the  defendant's  commission. 

Vernon  y.  Keya,  12  East  632.  4  Taunt.  488.  commented  on. 

Judgment  of  Habvey,  C.J.,  affirmed. 

Appeal  by  the  defendant  from  the  judgment  of  Harvet, 
C.J.,  in  favour  of  the  plaintiff,  for  the  recovery  of  $2,000, 
in  the  circumstances  stated  in  the  judgments. 

The  appeal  was  heard  by  Scott^  Stuart,  Beck,  and  Sim- 
mons, JJ. 

W.  L.  Walsh,  K.C.,  for  the  defendant. 
W.  F.  W.  Lent,  for  the  plaintiflf. 

Beck,  J. : — One  Johnston  was  the  beneficial  owner  of  an 
undivided  eighth  interest  in  the  Palace  Hotel,  Calgaiy*  Whit- 


Digiti 


zed  by  Google 


1911]  WHITTAKER  v,    TAYLOR.  663 

taker^  the  plaintiff,  owned  three  lots  in  Calgary,  which  stood 
in  his  own  name,  and  lot  20,  block  9,  C.  P.  R.  subdivision, 
Calgary,  which  stood  in  the  name  of  Taykr,  the  defendant. 
Taylor  became  agent  for  Johnston  to  find  a  purchaser  for 
his  eighth  interest  in  the  Palace  Hotel.  Negotiations  were 
begun  between  him  and  Whittaker  for  the  sale  of  it  to  Whit- 
taker.  Then  an  exchange  of  property  between  Johnston  and 
Whittake^  was  discussed.  Taylor  was  authorised  by  John- 
ston to  give  the  eighth  interest  in  the  Palace  Hotel  in  ex- 
change for  the  three  lots  which  Whittaker  held  in  his  own 
name;  and,  if  Taylor  effected  this  exchange,  he  was  to  be 
paid  by  Johnston  a  commission  of  $600.  Taylor,  neverthe- 
less, went  to  Whittaker  and  told  him,  in  effect,  that  Johnston 
would  not  make  this  exchange  unless  Whittaker  also  gave 
Johnston  lot  20 ;  and,  because  of  his  reliance  on  the  truth  of 
this  statement  made  by  Taylor,  Whittaker  consented  to  do 
80.  The  eighth  interest  in  the  Palace  Hotel  was  accordingly 
transferred  to  Whittaker,  and  Whittaker  transferred  the  three 
lots  to  Johnston.  Lot  20  standing  in  the  name  of  Taylor, 
no  transfer  from  Whittaker  was  necessary.  Taylor,  however, 
did  not  transfer  it  to  Johnston,  and  Johnston  was  not  aware 
that  Whittaker  had  given  any  property  in  exchange  except 
the  three  lots,  though  he  (Johnston)  paid  no  commission, 
because  of  what  Taylor  told  him:  "When  I  came  to  speak 
about  the  commission,  Taylor  informed  me  he  had  another 
deal  with  Whittaker,  or  something  to  the  effect,  whereby  he 
had  received  his  commission  over  and  above  my  price.  .  . 
When  I  spoke  about  the  commission,  he  informed  me  that  he 
had  already  received  an  amount  equal  to  commission  on  this 
deal.^^ 

Whittaker  in  this  action  alleged  that,  in  this  transaction, 
Taylor  was  his  agent  in  disposing  of  the  eighth  interest  in 
the  Palace  Hotel.  The  learned  trial  Judge  finds  as  a  fact 
that  this  is  not  so;  and  I  think  he  is  right,  on  the  evidence. 
I  think  the  evidence  makes  it  quite  clear  that  Whittaker 
knew  that  Taylor  was  either  agent  for  Johnston,  or,  having 
an  option  from  Johnston,  was  acting  for  himself,  and  was, 
therefore,  not  in  a  position  to  act  as  agent  for  ^Whittaker. 
As  a  matter  of  fact,  I  think  that  Taylor,  when  making  the 
misrepresentation  complained  of,  was  supposed  by  Whittaker 
to  be  acting  as  Johnston's  agent.  On  the  other  hand,  it 
also  seems  clear  that  Whittaker,  as  the  result  of  a  somewhat 
lengthy  acquaintance  and  business  relationship  with  Taylor, 
looked  upon  him  as  a  friend  upon  whose  word  he  could  rely. 
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While  finding  as  I  have  said  that  there  was  no  relation- 
ship of  principal  and  agent  between  Whittaker  and  Taylor, 
the  learned  trial  Judge  held  that,  inasmuch  as  Taylor  had 
obtained  lot  ^0  from  Whittaker  on  the  false  pretence  that, 
without  adding  that  lot  to  Whittaker^s  other  three,  John- 
ston would  not  transfer  the  eighth  interest  in  the  Palace 
Hotel,  Taylor  was  liable  to  return  it  or  its  value  to  Whittaker; 
and,  it  having  been  sold,  gave  judgment  for  $2,000,  which 
he  found  to  be  the  value  of  the  lot,  without  any  allowance  to 
Taylor  for  commission. 

The  question  on  this  appeal  is  the  correctness  of  this  view. 

Counsel  for  Taylor  placed  great  reliance  upon  the  case 
of  Vernon  v.  Keys,  12  East  632,  4  Taunt.  488.  The  facts 
of  that  case  were  as  follows.  Vernon  wishing  to  sell  his 
interest  in  certain  property  in  which  Keys  was  also  interested, 
and  with  which  they  were  carrying  on  business  together,  nego- 
tiations began  for  the  sale  by  Vernon  of  his  interest  to  Keys. 
During  the  course  of  the  negotiations,  Keys  falsely  and 
fraudulently  represented  to  Vernon  that  he  was  about  to  enter 
into  partnership  in  the  same  trade  with  other  persons,  whose 
names  he  would  not  disclose,  and  that  those  persons  would 
not  consent  to  his  giving  Vernon  more  for  his  interest  than 
a  certain  sum,  whereds  in  truth  none  of  the  persons  with 
whom  he  intended  to  enter  into  partnership  had  refused  to 
give  more  than  that  sum,  but  had  already  agreed  with  K^b 
that  he  should  make  the  best  terms  he  could  with  Vernon, 
and  would  have  given  him  a  larger  sum,  and  in  fact  Keys 
charged  them  with  a  larger  price  on  account  for  the  pur- 
chase of  Vernon's  interest.  The  reporter  correctly  epito- 
mises the  effect  of  the  judgment  of  the  Court  as  follows: 
"  Held,  that  an  action  on  the  case  did  not  lie  for  this  false 
and  deceitful  representation  by  the  bidder  of  the  seller's 
probability  of  getting  a  better  price  for  his  property;  for  it 
was  either  a  mere  false  representation  of  another's  intention, 
or  at  most  a  gratis  dictum  of  the  bidder,  upon  a  matter  which 
he  was  under  no  legal  obligation  to  the  seller  to  disclose  with 
accuracy,  and  on  which  it  was  the  folly  of  the  seller  to  rely. 
But  that  at  any  rate  the  count  was  bad,  in  not  shewing  that 
the  plaintiff  had  been  damaged  by  such  false  representation ; 
inasmuch  as  it  was  not  alleged  that  the  other  intended  part- 
ners of  the  defendant  would  have  bid  without  him,  or  that  he 
would  have  joined  in  giving  the  additional  price." 

Vernon  v.  Keys  is  republished  in  12  R  E.  499,  and  in  the 
preface  to  that  volume  is  this  criticism  (pp.  vi.  rii.);  "As  to 
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Vernon  v.  Ke^s,  it  seems  to  be  supportable  only  on  the  ground 
of  failure  to  prove  damage.  A/s  opinions  or  intentions  are 
as  much  a  matter  of  fact  to  B.  as  the  law  of  Scotland  is  a 
matter  of  fact  in  an  English  Court.  And  if  B.  makes  a 
wilfully  false  statement,  about  A/s  opinion  or  intention,  it 
may  make  him  liable  for  deceit  as  well  as  any  other  kind  of 
false  statement." 

The  case  is  also  adversely  criticised  in  Benjamin  on  Sale, 
6th  ed.,  pp.  468,  469,  470,  where  it  is  said :  "  It  is  submitted 
that  the  representation  in  Vernon  v.  Keys  should  have  been 
treated  as  a  representation  of  an  existing  fact,  that  is  to  say, 
the  intention  of  the  buyer^s  principals.  A  statement  of  an 
existing  intention  may  be  a  statement  of  fact.  But,  treating 
it  merely  as  a  statement  of  an  opinion  as  to  the  seller's  chances 
of  making  a  more  profitable  sale,  did  it  not  involve  the  state- 
ment of  fact  that  the  buyer  knew  of  no  facts  to  negative  the 
opinion  ?  *  In  a  case  where  the  facts  are  equally  known  to 
both  parties,  what  one  of  them  says  to  the  other  is  frequently 
nothing  but  an  expression  of  opinion.  The  statement  of 
such  opinion  fs,  in  a  sense,  a  statement  of  a  fact  about  the 
condition  of  a  man's  own  mind,  but  only  of  an  irrelevant 
fact,  for  it  is  of  no  consequence  what  the  opinion  is.  But, 
if  the  facts  are  not  equally  known  to  both  sides,  then  a  state- 
ment of  opinion  by  one  who  knows  the  facts  best,  involves 
very  often  a  statement  of  a  material  fact,  for  he  impliedly 
states  that  he  knows  facts  which  justify  his  opinion : '  per 
Bowen,  L.J.,  Smith  v.  Land  and  House  Property  Corpora- 
tion, 28  Ch.  D.  7,  at  p.  15.  Tried  by  this  test,  it  would  seem 
that  the  representation  of  the  agent  in  Vernon  v.  Keys  was 
tantamount  to  a  statement  that  he  knew  the  state  of  his  prin- 
cipal's mind  to  be  such  as  he  represented  it,  and  this  state* 
ment  was  false." 

In  the  Encyc.  of  the  Laws  of  England,  2nd  ed.,  vol.  6, 
tit.  "  Fraud,"  pp.  259,  260,  there  is  also  this  criticism :  "  It 
was  formerly  held  that  no  action  lay  upon  an  untrue  state- 
ment made  by  a  buyer  that  he  would  give  no  more  than  a 
certain  sum.  ^  It  is  that  which  eveiy  seller  in  this  town  does 
every  day,  who  tells  every  falsehood  he  can  to  induce  a 
purchaser  to  purchase:'  per  Mansfield,  C.J.,  in  Vernon*  v. 
Keys;  but  the  exception  is  inconsistent  with  modern  deci- 
.  sions." 

Again  in  Pollock  on  Contracts,  2nd  ed.,  p.  496,  it  is 
said  of  Vernon  v.  Keys :  "  The  decision  is  difficult  to  accept, 
for  the  buyer  (Keys)  was  the  agent  of  the  firm  (of  which  he 


Digiti 


zed  by  Google 


666  rffr  WMSTBRN  LAW  REPORTER.  [vOL.  19 

was  a  member  and  on  whose  behalf  he  was  buying),  and  in 
snbBtanee  made  a  false  statement  of  a  distinct  matter  of  fact 
touching  the  extent  of  his  authority,  though  it  was,  no  doubt, 
a  matter  as  to  which  he  was  not  bound  to  make  any  statement 
or  to  answer  any  questions."  Lindsay  Petroleum  Co.  v.  Hurd, 
L.  R.  5  P.  C.  221;  243,  is  referred  to,  and  it  is  added:  "This 
seems  to  shake  the  authority  of  Vernon  v.  Keys,  though  it 
cannot"  (meaning  apparently  because  the  decisions  of  the 
Judicial  Committee  of  the  Privy  Council  are  not  binding  on 
the  English  Courts)  "  actually  overrule  the  decision." 

In  my  opinion,  Vernon  v.  Keys  ought  to  have  been  decided 
the  other  way.  It  was  the  case  of  the  agent  of  the  purchaser 
misrepresenting — so  Sir  Frederick  Pollock  puts  it  —  the 
extent  of  his  authority  with  regard  to  the  amount  he  could 
agree  to  pay  as  purchase-money.  The  present  case  is  that  of 
the  agent  of  the  vendor  misrepresenting — if  that  he  the 
right  view — ^the  extent  of  his  authority  as  to  the  amount  he 
could  accept  as  purchase-money.  The  principle  seems  to  be 
the  same  in  either  case.  It  seems  to  me,  however,  that,  in 
either  case,  what  the  party  dealing  with  the  lagent  is  inter- 
ested in,  as  inducing  him  to  enter  into  the  contract,  is  not 
the  extent  or  rather  the  restriction  upon  the  agent's  authority, 
which  he  might  well  expect  could  be  healed,  but  the  saleable 
value  of  the  property,  that  is,  what  one  or  more  or  many 
persons  are  ready  and  willing  to  give  for  it;  and  that,  in  such 
a  case  as  this,  a  liability  to  pay  damages  or  to  have  the  con- 
tract rescind^  arises  rather  on  the  ground  of  misrepresenta- 
tion as  to  value  than  misrepresentation  of  authority;  and 
this  is  evidently  the  view  of  the  editors  of  the  last  edition  of 
Benjamin  on  Sale.  A  statement  by  the  agent  of  the  opinion 
of  his  principal  as  to  value  is  a  statement  of  fact,  which  may, 
according  to  circumstances,  have  great  influence  on  the 
other  party's  conduct.  This  is  the  aspect  which  seems  to 
have  been  put  upon  a  somewhat  similar  case  occurring 
directly  between  a  vendor  and  a  purchaser  without  the 
intervention  of  an  agent. 

Kerr  on  Fraud  and  Mistake,  4th  ed.,  pp.  52-63,  puts  the 
law  as  follows :  "  But,  though  the  value  of  property  is  gen- 
erally a  matter  of  opinion,  a  vendor  may  put  upon  a  pur* 
chaser  the  responsibility  of  informing  him  correctly  as  to  the 
market-value,  or  any  other  fact  known  to  him  affecting  the 
value  of  property;  and,  if  the  purchaser  answers  untruly, 
there  is  a  fraud.  He  is  not  bound  to  answer  in  such  cases, 
but,  if  he  does,  he  is  bound  to  speak  the  truth  (Coaks  v.  Bos- 
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well,  11  App.  Cas.  235).  In  a  case,  accordingly,  where  the 
seller  was  ignorant  of  the  value  of  the  property,  and  the  pur- 
chaser knew  that  she  knew  nothing  about  it,  and  the  seller 
asked  the  purchaser  the  price  of  the  property,  and  relied  upon 
liis  statement,  which  was  greatly  below  the  value,  the  sale 
was  set  aside,  on  the  ground  that  it  was  not  a  mere  pur- 
chaser's assessment,  biit  a  deliberate  statement  made  to  her 
by  a  person  having  full  knowledge,  which  statement  was 
asked  by  her  for  her  guidance  and  was  acted  on  by  her  in 
reliance  on  its  good  faith  and  accuracy  (Haygarth  v.  Wear- 
ing, L.  H.  12  Eq.  320,  328).  The  representations  of  a  vendor 
of  real  estate  to  the  vendee  as  to  the  price  which  he  has  paid 
for  it  are,  in  respect  of  the  reliance  to  be  placed  on  them,  to 
be  regarded  generally  in  the  same  light  as  representations 
respecting  its  value,  or  the  oflEers  which  have  been  made  for 
it.  A  purchaser  is  not  justified  in  placing  confidence  in  them 
(L.  E.  20  Eq.  123,  per  Bacon,  V.-C.)  But  a  false  aflBinna- 
tion  by  a  vendor  as  to  the  actual  cost  of  property  (Kent  v. 
Freehold  Land  Co.,  L.  B.  4  Eq.  599;  Lindsay  Petroleum 
Co.  V.  Hurd,  L.  R.  5  P.  C.  243),  or  as  to  the  amount  spent 
upon  it  by  him  in  improvements  (Ross  v.  Estates  Investment 
Co.,  L.  R.  3  Eq.  136,  L.  R  3  Ch.  682),  may  amount  to  a 
fraudulent  misrepresentation.'^ 

It  may  be  said  that  the  logical  result  of  finding  the  defend- 
ant liable  to  Whittaker  for  a  false  statement  of  JohnstcJn'fi 
state  of  mind  as  to  the  value  of  Johnston's  property,  is,  that 
a  like  statement  made  by  Johnston  himself  would  create  a 
like  liability.  This  conclusion  does  not  follow.  The  very 
fact  of  intervention  of  an  agent  is  an  additional  circumstance 
which  differentiates  the  two  cases.  The  bald  false  statement 
made  by  a  proposing  purchaser  directly  to  a  property  vendor, 
where  both  have  equal  opportunities  of  estimating  the  value, 
of  the  former's  state  of  mind  as  to  the  value,  may  very  well 
be  treated,  without  regard  to  the  words  in  which  it  is  ex- 
pressed, either  as  the  expression  of  mere  momentary  inten- 
tion which  the  other  party,  dealing  with  him  as  he  is  directly, 
has  the  instant  opportunity  and  is  tacitly  invited  instantly 
to  attempt  to  change,  or  mere  gratis  dictum  upon  which  it 
is  folly  for  the  other  party  to  rely,  and,  therefore,  ought  not 
to  have  relied.  But  where  ihe  false  statement  is  not  a  bald 
one,  the  other  circumstances,  as  the  cases  cited  shew,  may 
make  a  party  liable  for  the  false  statement  of  his  own  state 
of  mind. 
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The  miBrepresentation  made  by  Taylor  was  made  for  his 
own  benefit.  He  retained  the  resulting  benefit.  His  mis- 
representation being  a  wrongful  act,  though,  nevertheless, 
Johnston  might  have  ratified  it,  yet  his  ratification  would 
have  the  effect  only  of  making  him  also  liable,  not  of  entitling 
him  to  the  benefit  resulting  from  the  tort.  There  was  no 
such  disclosure  by  Taylor  to  Johnston,  nor  any  conduct  by 
Johnston  such  as  to  amount  to  a  ratification  by  Johnston  of 
Taylor's  act,  though  that  is  probably  not  important  in  deter- 
mining Taylor's  liability  to  Whittaker.  I  do  not  think  that, 
at  this  stage,  Johnston  remains  liable  to  Taylor  for  the  $500 
commission;  but,  at  all  events,  Taylor  is  not  entitled  to  it 
as  against  Whittaker  out  of  the  proceeds  of  lot  20.  The 
trial  Judge  fixed  the  damages  as  the  value  of  the  property 
at  the  time  of  the  trial,  not  at  the  time  of  the  commission  of 
the  tort.  In  this  I  think  he  was  right.  The  plaintiff  was 
entitled  to  have  the  property  itself  transferred  back  to  him, 
and  in  default  its  present  value. 

In  my  opinion,  the  judgment  of  the  learned  trial  Judge 
is  right.    The  appeal  should  be  dismissed  with  costs. 

Stuart,  J.,  concurred. 

Simmons^  J. : — This  is  an  appeal  from  that  portion  of  the 
judgment  of  the  Chief  Justice  which  awarded  $2,000  to  the 
plaintiff  as  the  value  of  lot  20  in  block  5  on  a  plan  registered 
as  4453-L,  and  generally  known  as  the  C.  P.  R.  subdivision. 

It  appears  that  the  defendant  was  the  agent  of  one  John 
Z.  Johnston  to  sell  Johnston's  undivided  one-eighth  interest 
in  a  property  known  as  the  Palace  Hotel  property,  in  the 
city  of  Calgary. 

The  issues  raised  on  the  appeal  appear  in  paragraph 
6  (a)  of  the  statement  of  claim  and  in  the  amendment  to 
the  statement  of  defence  in  answer  thereto,  and  the  judg- 
ment of  the  Chief  Justice  on  pp.  233  and  234  of  the  appeal- 
book,  as  to  these  issues. 

Johnston  valued  his  one-eighth  interest  in  the  Palace 
Hotel  property  at  $6,000,  and  authorised  Taylor  to  sell  the 
same  for  that  fio^ure,  on  terms  one-half  cash,  or  to  sell  it 
and  receive  other  real  estate  of 'the  value  of  $6,000  for  it. 
Taylor  approached  Whittaker,  and  the  latter  offered  lots  26, 
26,  27,  block  21,  for  Johnston's  one-eighth  interest.  Taylor 
said  Johnston  would  not  consent  to  the  deal  on  that  basis, 
but  would  accept  the  last-mentioned  lots  and  lot  20  in  C.  P. 
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R.  subdivision  in  exchange  for  Johnston's  one-eighth  interest 
in  the  Palace  Hotel  property.  Whittaker,  on  the  strength  of 
Taylor^s  statement,  then  executed  the  following  document : — 

"  The  Calgary  Agency  Company,  Calgary,  Alta. 
"June  20th,  190S. 
"J.  L.  Johnston,  Calgary. 

"Dear  Sir: — In  consideration  of  your  one-eighth  inter- 
est in  Palace  Hotel  property  (south  80  feet,  lots  21,  22,  23, 
and  24,  block  63,  Calgary),  I  hereby  agree  to  transfer  all 
my  interest  in  lots  25,  26,  27,  block  21,  section  15,  Calgary, 
and  lot  20,  section  9,  C.  P.  R.,  for  same,  the  same  to  date 
from  July  1,  1908. 

"Robert  Whittaker." 

The  transaction  was  carried  out  on  behalf  of  Whittaker, 
but  Taylor  was  able  to  conceal  from  both  Whittaker  and 
Johnston  that  he  (Taylor)  was  getting  lot  20,  sec.  9,  C.  P.  B., 
for  his  own  use  and  benefit,  and  Johnston  received  lots  25, 
26,  27,  block  21,  section  15,  Calgary.  It  appears  that  lot  2*0, 
section  9,  had  been  purchased  at  a  prior  date  by  Whittaker 
from  Taylor  under  an  agreement  of  sale,  and  no  transfer 
had  been  issued  by  Taylor  to  Whittaker,  so  that  Whittaker 
was  able  in  this  way  to  get  title  direct  from  himself  for  it. 
Whittaker  valued  his  property  (not  including  lot  20)  at 
$6,000.  Johnston  had  agreed  to  pay  Taylor  a  commission  of 
$500  for  selling  his  Palace  Hotel  property. 

Taylor,  on  the  26th  June,  received  from  Johnston  the 
following  letter: — 

"  June  26th,  1908. 
"E.  E.  Taylor,  Esq.,  Calgary. 

"Dear  Sir: — Ro  Palace  Hotel  Property. 

"  I  hereby  authorise  you  to  transfer  all  my  right,  title,  and 
interest  in  this  property  to  Robert  Whittaker  of  Calgary. 
The  same  has  been  sold  to  him  for  the  consideration  of  his 
property  in  block  21  in  exchange. 

"Yours  truly, 
"  J.  Z.  Johnston." 

Johnston  says  that  this  letter  was  the  carrying  out  of  thi*. 
written  option  given  by  him  to  Taylor;  and,  when  he  came  to 
speak  of  the  commission  to  Taylor,  that  Taylor  said  he  had 
another  deal  with  Whittaker  whereby  he  had  received  his 
commission  over  and  above  Johnston's  price.    The  plaintiff. 
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in  his  statement  of  claim,  alleged  that  Taylor  was  the  plain- 
tiff's agent  in  the  transaction,  but  the  Chief  Justice  has 
found  that  he  was  not  an  agent  of  the  plaintiff  (a  finding 
with  which  I  fully  concur) ;  and  it  is  now  submitted  by  the 
defendant's  counsel  that,  since  there  was  no  agency  estab- 
lished between  the  plaintiff  and  defendant,  and  consequently 
no  fiduciary  relation  between  them,  therefore,  the  defendant 
cannot  be  liable,  even  though  he  did  make  an  untruthful  re- 
presentation  which  the  plaintiff  acted  upon. 

If  the  representation,  even  though  untrue  in  fact,  was 
made  for  the  purpose  of  enhancing  the  price  which  the  de- 
fendant's principal  was  to  obtain  for  the  property,  I  think 
fchis  doctrine  might  be  applicable;  for,  while  it  was  in  fact 
untrue  that  Johnston  would  not  accept  the  plaintiff's  prop- 
erty unless  this  lot  20  was  included,  yet  I  think  it  is  a  Tea- 
Bonable  assumption  that,  if  the  defendant  succeeded  in  con- 
vincing the  plaintiff  that  such  was  a  fact,  Johnston  would 
ratify  what  his  agent  had  done  in  his  (Johnston's)  interest. 
In  other  words,  eliminating  for  a  moment  the  agent,  and  as- 
suming that  the  plaintiff  and  Johnston  were  negotiating  at 
arm's  length,  and  Johnston  said  he  would  not  accept  less  than 
a  certain  figure,  while  in  reality  he  was  willing  ultimately  to 
do  so,  there  surely  would  be  no  misrepresentation  by  Johnston 
of  which  the  plaintiff  could  complain;  and,  if  Johnston,  the 
principal,  could  do  so,  surely  the  agent  of  Johnston  could 
do  as  much. 

The  cases  cited  by  the  defendant  seem  quite  to  bear  out 
this  conclusion.  But  the  case  before  us  is  quite  a  different 
one.  Unauthorised  by  his  principal  and  unknown  to  his 
principal,  he  made  an  untrue  representation  for  his  own 
benefit,  the  result  of  which  was,  that  the  plaintiff  sjave  John- 
ston the  consideration  which  he  Johnston  was  willing  to  ac- 
cept, and,  in  addition,  gave  the  defendant  lot  20. 

The  essence  of  fraud  is,  that  a  material  representation, 
known  to  the  party  making  it  to  be  false,  has  been  made  to 
another  with  the  intention  that  it  should  be  acted  upon  by 
him,  and  that  he  has  acted  upon  it,  and  thereby  suffered 
injury. 

As  to  the  argument  so  strongly  urged  by  the  defendant, 
that  the  representation  was  not  one  which  was  material  to 
the  transaction,  and  was  not  a  determining  ground  of  the 
transaction,  this  contention  might  be  applicable  if  the  action 
were  agaiuFt  Johnston,  the  vendor,  for  rescission  or  damages; 
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but  I  cannot  see  how  the  defendant  can  shelter  himself  be- 
hind it. 

It  appears  to  be  quite  good  law  that  neither  the  con- 
tractual relation  nor  the  fiduciary  relation  is  necessary  to  an 
action  for  damages  for  deceit. 

In  Polhill  V.  Walter,  3  B.  &  Ad.  114,  an  action  for  dam- 
ages was  maintained,  although  neither  relation  existed.  In 
that  case  a  bill  was  presented  for  acceptance  at  the  office  of 
the  drawee  when  he  was  absent.  A.,  who  lived  in  the  same 
house  with  the  drawee,  being  assured  by  one  of  the  payees 
that  the  bill  was  perfectly  regular,  was  induced  to  write  on 
the  bill  an  acceptance  as  by  procuration  of  the  drawee,  be- 
lieving that  the  acceptance  would  be  sanctioned  and  paid  by 
the  latter.  The  bill  was  dishonoured  when  due,  and  the  in- 
dorsee brought  an  action  against  the  drawee,  and  was  non- 
suited. The  indorsee  then  sued  A.  for  falsely  representiAg 
that  he  was  authorised  to  accept,  and  the  jury  negatived  fraud 
in  fact.  Held,  notwithstanding,  that  A.  was  liable  (not  as 
an  acceptor  per  procuration),  but  because  he  made  a  re- 
presentation known  to  him  to  be  untrue  and  intended  to 
induce  another  to  act  upon  it,  who  thereby  incurred  damage, 
and  this  was  fraud  in  law. 

In  Cullen  v.  Thompson's  Trustees,  4  Macq.  H.  L.  424,  a 
Scots  case,  in  the  House  of  Lords,  it  was  held  that  aU  per- 
sons directly  concerned  in  the  commission  of  a  fraud  are  to 
be  treated  as  principals,  and  must  not  be  permitted  to  ex- 
cuse themselves  on  the  ground  that  they  acted  as  agents  or 
servants  of  others.  Surely  the  defendant  in  this  action  comes 
much  more  fully  within  the  rule  laid  down  in  Polhill  v. 
Walter  than  the  defendant  in  that  case.  The  defendant  there 
merely  made  an  unwarranted  representation,  quite  believing 
it  would  be  ratified;,  and  had  no  intention  of  doing  harm  to 
any  one,  but  he  was  held  liable  for  the  legal  effect  of  the  un- 
authorised representation. 

In  the  case  before  us,  the  defendant  made  a  series  of  un- 
true representations  for  the  purpose  of  keeping  the  purchaser 
and  vendor  in  the  dark  as  to  the  actual  transaction  and  en- 
abling the  defendant  to  profit  thereby;  and  a  result  of  this 
was,  that  the  plaintiff  gave  a  title  to  lot  20,  believing  it  was 
going  to  Johnston  as  a  part  of  the  consideration,  whereas  it 
was  going  direct  to  the  defendant  for  the  latter's  benefit. 

As  to  the  measure  of  damages,  I  concur  in  the  finding  of 
the  trial  Judge  that,  the  plaintiff  having  established  his  right 
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to  the  property,  the  measure  of  damages  in  lieu  thereof  is 
estimated  properly  as  the  value  of  the  land  at  the  time  of 
the  action,  and  not  necessarily  its  value  at  the  time  of  the 
transaction. 

Scott,  J.  (dissenting) : — ^This  is  an  appeal  from  that 
portion  of  the  judgment  of  the  Chief  Justice  at  the  trial 
awarding  the  plaintiff  $2,000  damages  for  misrepresentation 
by  the  defendant  upon  the  purchase  by  the  plaintiff,  through 
the  defendant,  of  a  one^eighth  interest  in  a  property  known 
as  the  Palace  Hotel,  owned  by  one  Johnston. 

On  the  6th  May,  1908,  Johnston  wrote  the  defendant  as 
follows:  "Referring  to  our  conversation  to-day  re  Palace 
Hotel  proposition,  I  agree  to  sell  my  interest  in  the  above 
for  $6,000,  and  to  allow  you  a  commission  of  $500  in  case  you 
make  a  sale.    .    .    /' 

On  the  7th  May,  the  defendant  wrote  Johnston  as  follows : 
"  Your  letter  of  the  5th  May  received :  as  to  your  proposition, 
offering  your  interest  in  the  Palace  Hotel  for  $6,000,  I 
might  say  that  just  now  I  am  not  in  a  position  to  say  any- 
thing definite,  but  would  like  a  reply  from  you  giving  me 
sixty  days  to  take  up  your  offer.  In  the  meantime  I  will  en- 
deavour to  try  and  place  it,  but  I  want  to  feel  that  things 
are  closed,  and  I  would  not  be  working  indefinitely.'^ 

Appended  to  this  letter,  is  the  following  memorandum 
signed  by  Johnston :  "  Re  enclosed.  This  offer  holds  good  to 
you  for  60  days  from  date." 

The  defendant  opened  negotiations  with  the  plaintiff  for 
the  sale  of  the  interest  to  him.  He  offered  three  lots  owned 
by  him  in  exchange  for  Johnston's  interest.  This  offer  was 
submitted  by  the  defendant  to  Johnston,  who  agreed  to  ac- 
cept it.  The  defendant  then  informed  the  plaintiff  that 
Johnston  would  not  accept  his  offer,  but  that  he  would  accept 
if  the  plaintiff  would  include  in  the  offer  a  fourth  lot  of 
which  he  was  the  beneficial  owner,  but  the  title  to  which 
was  held  by  the  defendant.  The  plaintiff  agreed  to 
this,  and  thereupon  conveyed  the  three  lots  to  Johnston,  and 
directed  the  defendant  to  convey  the  fourth  lot  to  Johnston. 
The  defendant  did  not  convey  to  Johnston,  nor  did  he  infprm 
him  that  it  was  part  of  the  consideration  for  the  sale  to  the 
plaintiff;  and  it  is  apparent  that  his  intention  was  to  retain 
that  lot  for  his  own  use.  He  did,  however,  inform  him  that  he 
had  obtained  payment  of  his  commission  on  the  sale  through 
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some  other  de&lings  between  him  and  the  plaintiff;  and  it 
appears  that  Johnston  never  made  any  inquiry  as  to  what 
those  dealings  were  or  as  to  what  the  defendant  had  received 
for  bis  commission. 

The  plaintiff,  in  his  statement  of  claim,  alleges  that  it  was 
through  the  agency  of  the  defendant  that  he  purchased  from 
Johnston,  and  that  the  defendant  made  the  purchase  as  his 
agent,  and  completed  the  sale  as  such,  but  the  Chief  Justice 
has  found  that  the  relationship  of  principal  and  agent  did 
not  exist  between  them. 

At  the  trial,  and  on  the  argument  of  this  appeal,  the 
plaintiff  contended  that  the  defendant  was  his  agent  for  the 
purchase;  while  the  defendant  contended,  on  the  other  hand, 
that  he  was  the  agent  of  Johnston  for  the  sale.  It  appears 
to  me  that  the  defendant  may  not  have  been  the  agent  of 
either  party,  but  was  dealing  with  the  plaintiff  as  the  holder 
of  an  option  from  Johnston  under  which  he  was  entitled  to 
dispose  of  the  property  as  he  the  defendant  might  see  fit,  the 
condition  being  merely  that  Johnston  was  to  receive  a  cer- 
tain consideration  for  it,  and  that  Johnston's  agreement  to 
take  the  three  lots,  instead  of  cash,  was  merely  a  variation 
of  the  terms  of  that  option.  The  terms  of  the  letters  I  have 
quoted  point  to  that  conclusion,  and  the  fact  that  the  plain- 
tiff admits  that  the  defendant  told  him  that  he  had  an  op- 
tion, and  the  further  fact  that  Johnston,  knowing  that  the 
defendant  had  received  something  more  than  the  three  lots , 
in  the  transaction,  never  made  any  inquiry  as  to  what  he 
had  received,  tend  to  support  that  view. 

If  that  is  the  correct  view,  then  the  defendant's  statement 
that  Johnston  would  not  sell  for  the  three  lots*  was  not  un- 
true, as  he,  the  defendant,  was  unwilling  to  sell  for  them ;  and, 
if  Johnston  lived  up  to  his  option,  he  (the  defendant)  was 
in  a  position  to  prevent  Johnston  selling  on  those  terms  dur- 
ing its  currency. 

Assuming,  however,  that  the  defendant  was  merely  the 
selling  agent  for  Johnston,  1  doubt  whether  the  untrue  state- 
ment of  the  former  that  the  latter  would  not  sell  upon  those 
terms  entitled  the  plaintiff  to  recover  by  reason  of  it.  Not- 
withstanding the  fact  that  the  defendant  was  authorised  to 
sell  at  a  certain  price,  he  would  be  acting  in  the  interests  of 
his  principal  in  endeavouring  to  sell  at  a  better  price.  Even 
if  his  intention  in  securin<r  the  better  price  was  to  appropri- 
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ate  to  his  own  use  the  surplus  over  the  price  fixed  by  his  prin- 
cipal— and  this  appears  to  have  been  his  intention — ^his  se- 
curing it  would  enure  to  the  benefit  of  his  principal,  as  I 
think  it  is  beyond  doubt  that  the  latter  could  compel  him  to 
pay  over  the  surplus.  Assuming  that  an  agent  authorised  to 
sell  at  a  certain  price  endeavours  to  get  a  better  one^  I  think 
it  is  clear  that  he  is  not  bound  to  disclose  the  lowest  price  at 
which  he  is  authorised  to  sell.  If  he  is  asked  whettier  the 
price  named  by  him  is  the  lowest  price  the  principal  will 
sell  for — and  I  venture  to  say  that  in  nine  cases  out  of  ten 
he  will  be  asked  that  question  or  one  to  the  like  effect — is 
he  bound  to  answer  truthfully?  If  he  is  and  does  so,  or  if 
he  refuges  to  answer,  then  the  prospect  of  his  obtaining  the 
better  price  is  at  an  end. 

It  appears  to  be  settled  as  a  general  principle  that  mi^ 
representations  of  fact  by  the  vendor  or  his  selling  agent 
upon  the  strength  of  which  the  purchaser  acts  will  render  the 
one  guilty  of  the  misrepresentation  liable  to  an  action  for 
deceit,  but  the  diflBculty  lies  in  the  application  of  the  rule.  So 
far  as  I  have  been  able  to  ascertain,  it  appears  to  be  con- 
fined to  misrepresentations  as  to  the  property  ofiEered  for  sale 
or  as  to  its  value,  but  mere  expressions  of  opinion  as  to  its 
value  are  not  within  the  rule.  An  untrue  statement  that 
another  person  was  ready  to  pay  the  price  at  which  the  prop- 
erty is  offered  would  be  within  it. 

Lord  EUenborough,  in  Vernon  v.  Keys,  12  East  632, 
stated  the  principle  as  follows:  "A  seller  is  unquestionably 
liable  to  an*  action  for  deceit  if  he  fraudulently  misrepre- 
sent the  quality  of  the  thing  sold  to  be  other  than  it  is  in 
some  particulars  which  the  buyer  has  not  equal  means 
with  himself  of  knowing,  or  if  he  do  so  in  such  manner  as 
to  induce  the  buyer  to  forbear  making  the  inquiries  which 
for  his  ovm  security  and  advantage  he  would  otherwise 
have  made.^^  The  circumstances  of  that  case  bear  a  closer 
relation  to  those  of  the  present  one  than  any  I  have  been 
able  to  refer  to.  In  that  case  the  plaintiff,  who  was  in 
partnership  with  the  defendant,  was  desirous  of  selling  out 
his  interest  in  the  partnership  business.  The  defendant, 
who  was  about  to  enter  into  a  partnership  with  others  to 
carry  on  the  business,  offered  the  plaintiff  a  certain  sum 
for  his  interest,  and  induced  him  to  sell  for  that  sum  by 
falsely  representing  that  the  others  interested  with  him 
would  not  consent  to  his  giving  more  than  that  sum,  the 
truth  being  that  they  had  authorised  him  to  offer  a  larger 
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Bum,  and  the  defendant  aftefwards  charged  the  new  part- 
nership a  larger  Bum  for  the  plaintiflEs  interest.  It  was 
held  that  an  action  of  deceit  would  not  lie  under  those  cir- 
cumstances. Lord  Ellenborough  in  his  judgment  says: 
"  But  is  a  buyer  liable  to  an  action  of  deceit  for  misrepre- 
senting the  seller^s  chances  of  sale  or  the  probability  of 
his  getting  a  better  price  for  his  commodity  than  the  price 
which  such  proposed  buyer  o£fers?  I  am  not  aware  of  any 
case  or  recognised  principle  of  law  upon  which  such  a  duty 
can  be  considered  incumbent  upon  a  party  bargaining  for 
a  purchase.  It  appears  to  be  a  false  representation  in  a 
matter  merely  gratis  dictum  by  the  bidder  in  respect  to 
which  the  bidder  was  under  no  legal  pledge  or  obligation 
to  the  seller  for  the  precise  accuracy  and  correctness  of 
his  statement;  and  upon  this,  therefore,  it  was  the  seller's 
own  indiscretion  to  rely,  and  for  the  consequences  of  which 
reliance,  therefore,  he  can  maintain  no  action.'' 

I  see  no  reason  why  the  same  principle  should  not 
apply  as  well  to  cases  where  the  misrepresentation  is  made 
by  the  vendor  or  his  agent.  It  is  true  that  the  weight  of 
this  case  as  an  aufhority  has  been  questioned  by  various 
text- writers;  but,  so  far  as  I  can  find,  it  has  never  been 
overruled  on  the  principle,  laid  down  in  the  language  I 
have  quoted,  or  expressly  dissented  from. 

I  have  already  expressed  the  view  that,  if  the  defend- 
ant was  merely  the  selling  agent  of  Johnston,  the  latter 
could  compel  him  to  transfer  to  him  the  fourth  lot  or  pay 
its  value,  and  this  notwithstanding  that  the  defendant 
might  also  be  liable  to  the  purchaser  in  an  action  for  de- 
ceit where  such  an  action  would  lie  or  in  cases  where  his 
relation  to  the  purchaser  was  of  a  fiduciary  nature.  The 
Chief  Justice  has  found  that  there  was  no  such  relation- 
ship in  the  present  case;  and,  as  I  am  of  the  opinion  that 
the  plaintiff  is  not  entitled  to  recover  by  reason  of  the 
misrepresentation  complained  of,  the  appeal  should  be  al- 
lowed with  costs,  and  judgment  entered  in  the  Court  below 
for  the  defendant  upon  the  plaintiff's  claim  for  damages 
for  such  misrepresentation. 

Apj)eal  dismissed;  Scott,  J.,  dissenting. 


Digiti 


zed  by  Google 


676  ^THJEf  WESTERN  LAW  REPORTKR.  [yoL.  19 

ALBEBTA. 

December  20th^  1911. 

supreme  court  en  banc. 

BEX  V.  THOMPSON. 

Criminal  Law — Theft — Conductor  of  Railway  Train — Av- 
ceptance  of  Bribe  from  Passenger — Failure  to  Collect 
Fare — Failure  to  Pay  over  Money  Received — Criminal 
Code,  sec.  S65. 

The  defendant  was  a  passenger-conductor  in  the  employment  of 
a  railway  company.  The  evidence  shewed  that  he  accepted  from  a 
man  who  got  upon  the  train  of  which  he  was  in  charge  the  sum  of 
50  cents  and  allowed  the  man  to  travel,  without  a  ticket  or  payment 
of  any  further  sum.  upon  the  train,  for  a  distance  the  proper  ''are 
for  which  was  $1.25.  He  did  not  pay  over  the  60  cents  to  the 
company : — 

Held  (Scott  and  Simmons,  JJ.,  dissenting),  that  the  defendant 
was  not  liable,  under  sec.  355  of  the  Criminal  Code,  to  conviction  for 
theft  of  the  50  cents. 

The  King  v.  McLennan,  10  Can.  Crim.  Cas.  1,  2  W.  Li.  B. 
227,  not  followed. 

Re(B  V.  Cullum,  12  Cox  C.  C.  400.  Rex  v.  Snowtcy,  4  C.  &  P.  390, 
and  Rem  y.  Harris,  6  Cox  C.  C.  363,  followed. 

The  Supreme  Court  of  Alberta  is  not  bound  by  the  dedaiona  of 
the  Supreme  Court  of  the  North-West  Territories. 

^emhle,  per  Stuabt,  J.,  that  the  evidence  would  be  sufficient  to 
support  a  charge  under  8  &  0  Edw.  YII.  ch.  33  (D.) 

Case  reserved  by  Stuart,  J.,  upon  the  trial  and  con- 
viction of  the  defendant  for  stealing  $1.76  from  the  Can- 
adian Pacific  Railway  Company. 

The  case  was  heard  by  Harvey,  C.J.,  Scott,  Stuart, 
Beck,  and  Simmons,  JJ. 

W.  L.  Walsh,  K.C.,  P.  J.  Jfolan,  K.C,  T,  M.  Tweedie, 
and  A.  A.  McGillivray,  for  the  defendant. 

James  Short,  K.C,  S.  B.  Woods,  K.C,  and  G.  A. 
Walker,  for  the  Crown  and  the  private  prosecutors. 

Harvey,  C  J. : — ^The  only  question  which  is  now  to  be 
considered  is,  whether,  by  the  facts  of -the  case,  the  offence 
charged  was  constituted. 

The  accused  was  a  passenger-conductor  in  the  employ 
of  the  railway  company.  Three  Pinkerton  detectives 
boarded  the  train  in  charge  of  the  accused  at  High  River 
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and  travelled  in  it  to  Claresholm.  One  of  them,  who  gave 
evidence  swore  that  he  had  heen  told  that  conductors,  of 
whom  the  accused  was  one,  were  "  knocking  down,"  as  he 
described  it,  and  he  was  employed  to  get  evidence  and  go 
into  Court  and  prosecute.  He  stated  that  on  this  occasion, 
after  addressing  the  accused,  he  handed  him  50  cents,  and, 
when  asked  where  he  was  going,  said  "Claresholm,'*  and 
then  one  of  his  companions  also  paid  50  cents,  and,  after 
some  conversation  with  the  accused,  paid  a  further  sum. 
No  receipt  check  or  ticket  was  given  by  the  accused  to  any 
one  of  the  detectives,  and  the  money  was  not  paid  by  tlie 
accused  to  the  company  or  accounted  for.  The  evidence 
shewed  that  the  fare  from  High  Rivor  to  (;j':''c«.li')im  is 
$1.25,  and  that  it  is  the  duty  of  the  conductor,  in  the  case 
of  a  passenger  not  presenting  a  tick3t  or  pas^',  1o  collect 
the  fare  in  money,  issue  a  duplicate  receipt,  give  one  to 
the  passenger,  and  send  the  other  in  to  the  company,  to- 
gether with  the  money  received. 

It  was  decided  by  the  Supreme  Court  of  the  North- 
West  Territories  in  The  King  v.  McLennan,  10  Can.  Crim. 
Cas.  1,  2  W.  L.  B.  2187,  that,  under  the  circumstances  narrated 
above,  the  accused  was  guilty  of  theft.  While  this  Court  has 
taken  the  place  of  that  Court  in  Alberta,  it  is  an  entirely  dif- 
ferent Court,  and  is  not,  in  my  opinion,  bound  by  deci- 
sions of  that  Court  any  more  than  it  would  be  by  the  deci- 
sions of  its  sister  Court  of  the  province  of  Saskatchewan, 
which  occupies  the  same  relation  to  the  earlier  Court  that 
this  Court  does. 

I  dissented  from  the  judgment  in  the  case  mentioned, 
and  it  is  not  necessary  to  repeat  the  reasons  I  there  ad- 
vanced for  my  opinion,  which  are  sot  out  in  the  report 
above  referred  to,  and  to  which  I  still  adhere.  In  that  case 
it  was  held  by  the  majority  of  the  Court  that  the  case  of 
Eegina  v.  Cullum,  12'  Cox  C.  C.  469,  did  not  apply  because 
of  the  difference  between  the"  provisions  of  the  English  Act 
and  ours.  On  p.  7  it  is  stated :  "  The  question  here  is  not, 
whether  it  was  taken  or  received  by  him  into  his  possession 
for  or  in  the  name  of  or  on  account  of  his  employer.  .  .  . 
The  question  that  arises  here  is,  did  he  receive  it  on  terms 
requiring  him  to  account  for  it?'^  With  all  respect,  it 
appears  to  me  that  the  distinction  suggested  does  not  exist. 
If  the  money  was  received  on  account  of  the  employer, 
then  it  is  the  duty  of  the  employee  to  account  for  it.  If 
it  was  received  on  terms  requiring  him  to  account  for  it  to 
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his  employer,  it  was  received  on  account  of  his  employer. 
Again  it  is  stated :  ^'  His  duties  were  to  collect  fares,  or,  in 
other  words,  to  receive  moneys  from  persons  desiring  to 
travel  by  the  company's  train  for  transporting  them  from 
one  place  to  another;  and,  in  my  opinion,  the  defendant 
received  the  money  for  that  purpose/'  I  am  quite  unable 
to  see  the  identity  suggested  between  "fares"  and 
"moneys  paid  by  persons  for  transportation.''  "Fares'* 
are  undoubtedly  "moneys  paid  for  transportation"  but 
moneys  paid  for  transportation  are  not  necessarily  "fares." 
The  fare  from  High  Eiver  to  Charesholm  was  $1.25.  It 
was  not  50  cents,  and  50  cents,  was  not  the  fare,  and  it 
was,  therefore,  not  what  it  was  the  conductor's  duty  to 
collec[t  and  receive.  It  is  quite  apparent  that  it  was 
neither  paid  nor  received  as  fare  to  be  accounted  for  to  the 
company,  but  it  was  paid  and  received  for  the  conductor's 
own  use,  to  pay  him  for  the  breach  of  duty  he  was  com- 
mitting. 

It  was  suggested  in  the  argument  that  the  company 
could  recover  in  a  civil  action  the  money  so  received,  and 
that  settled  the  case.  I  am  not  sure  that,  if  I  could  accept 
the  premise,  I  would  dissent  from  the  conclusion,  for  it 
appears  to  me  that  that  begs  the  whole  question.  In  my 
opinion,  it  could  not  be  recovered  in  a  civil  action*  without 
establishing  that  it  was  received  for  the  company's  benefit 
or  on  its  account;  and,  if  it  was  so  received,  then  it  was 
received  on  terms  requiring  the  accused  to  account  for  it. 
I  think  the  accused  could  be  required  to  pay  the  amount 
he  should  have  collected  for  fare;  and  the  company  could, 
of  course,  accept  the  amount  actually  received  in  satisfac- 
tion, but  it  would  not  thereby  be  recovered  as  money  re- 
ceived for  the  company's  benefit,  but  as  damages  suffered 
by  reason  of  the  accused's  breach  of  duty. 

In  the  Cullum  case,  Blackburn,  J.,  at  p.  471,  in  the 
course  of  the  argument,  says :  *'  How  do  you  make  out  that 
in  the  receipt  of  the  money  by  the  prisoner  it  was  received 
into  the  possession  of  the  prosecutor,  his  employer?  If, 
upon  that  receipt,  it  became  the  master's  property,  there 
would  be  an  end  of  the  case,  but  how  do  you  establish  that? 
And,  at  p.  475,  in  delivering  judgment,  he  says :  "  It  is  still 
necessary,  under  the  present  Act,  that  the  servant  should 
have  stolen  his  master's  property,  and  it  must  still  be  the 
master's  money  when  received  by  the  servant.  .  .  The 
prisoner  was  acting  in  a  way  that  he  had  been  forbidden 
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to  do  by  his  master,  and  so  earned  the  money.  In  what 
sense  can  it  be  said  that  the  money  so  earned  was  the 
master's?  If  the  money  had  not  been  paid,  could  the 
master  have  sued  for  it?  There  was  no  contract  made 
with  him. 

Likewise,  it  seems  clear  that,  if  Walker,  instead  of 
paying  the  accused  the  50  cents,  had  agreed  to  give  it  to 
him  the  next  day,  that  agreement  would  not  have  been 
an  agreement  with  the  company,  because  the  accused  had 
no  authority  to  make  any  such  agreement.  The  conductor 
misuses  his  employer's  property  for  his  own  benefit.  He 
does  in  fact  steal  the  use  of  it  and  sells  that,  but  that  is 
something  different  from  stealing  the  money.  An  essen- 
tial element  of  theft  is,  that  the  property  alleged  to  be 
stolen  must  be  the  property  of  the  person  from  whom  it  is 
alleged  to  have  been  stolen.  Unless  the  money  becomes 
the  property  of  the  employer,  it  cannot  be  stolen  from  him 
by  the  employee. 

A  couple  of  illustrations  may  help  to  make  the  matter 
clear.  Suppose  an  engineer  in  charge  of  an  engine,  with 
or  without  cars,  takes  money  for  taking  a  person  from  one 
station  to  another,  it  would  surely  not  be  suggested  that 
the  money  is  the  company's  money,  and  that  he  could  be 
convicted  of  stealing  it,  because  he  has  no  authority  to 
receive  such  money.  The  confusion  in  the  conductor's 
case  arises  from  the  fact  that  he  has  authority  to  receive 
money  for  the  transportation  of  passengers,  but  his  auth- 
ority is  limited  to  receiving  the  fares  fixed  by  the  tariff; 
and,  when  he  receives  something  less,  without  mistake,  not 
intended  as  the  proper  fare,  he  is  doing  an  unauthorised 
act,  as  is  the  engineer  in  the  case  suggested. 

Again,  suppose  a  clerk  in  a  store  sells  goods  contrary  to 
instructions;  he  steals  the  goods,  and  not  the  money,  if 
the  intention,  when  selling,  is  to  take  the  money  for  his 
own  benefit.  If  he  sold  them  in  accordance  with  his  in- 
structions, it  would  naturally  be  presumed  that  he  was 
selling  them  for  his  master's  benefit;  but,  if  the  price  and 
other  circumstances  indicated  that  he  had  appropriated 
the  goods  to  his  own  use  and  was  selling  them  for  his  own 
benefit,  the  offence  would  be  that  of  stealing  the  goods.. 

The  case  of  Eex  v.  Snowley,  4  C.  &  P.  390,  is  very 
similar  to  the  present.  The  accused  in  that  case  had  auth- 
ority to  take  not  less  than  208.  for  the  service  rendered! 
He  did  in  fact  take  6s.,  which  he  kept.   Mr.  Justice  Parker, 


Digiti 


zed  by  Google 


680  THE  WESTERN  LAW  REPORTER,  [yoL.  19 

after  consultation  with  Mr.  Justice  Littledale,  held  that 
there  was  no  embezzlement,  because  the  Gs.  was  not  re- 
ceived by  virtue  of  his  employment. 

Before  the  Cullum  case,  the  words  "by  virtue  of  his 
employment/*  which  had  been  in  the  Act,  were  struck  out, 
but  it  appears  to  me  that  the  Judges  might  quite  as  well 
have  said  "  on  account  or  for  the  benefit  of  his  master." 

In  Bex  V.  Aston,  2  C.  &  K.  413,  an  employee  sold  goods 
at  a  price  less  than  he  w  as  authorised  to  sell  for,  but  the 
money  was  not  paid  at  the  time.  The  master,  having 
learned  of  it,  instructed  the  purchaser  to  pay  the  agreed 
price.  Patteson,  J.,  the  trial  Judge,  stated  that  he  had 
grave  doubts  as  to  the  authority  of  Eex  v.  Snowley,  and 
that  Baron  Parke,  with  whom  he  had  conferred,  considered 
that,  as  the  master  had  authorised  the  customer  to  make 
the  payment,  he  was  bound  by  it,  and  that  the  prisoner 
could  be  convicted.  It  is  quite  apparent  that  the  case 
itself  is 'in  no  way  in  conflict  with  Rex  v.  Snowley;  and, 
from  the  report  in  the  Cullum  case,  at  p.  472,  it  is  ap- 
parent that  Baron  Parke  approved  of  Hex  v.  Snowley  in 
Rex  V.  Harris,  6  Cox  C.  C.  363. 

This  case  was  in  the  Court  of  Criminal  Appeal,  con- 
sisting of  PoUock,  C.B.,  Parke,  B.,  Cresswell,  Erie,  and 
Crompton,  JJ.  The  accused  was  the  miller  of  a  mill  in 
the  gaol,  and  his  duty  was  to  receive  only  grain  accom- 
panied by  a  ticket  obtained  at  the  porter's  lodge  to  re- 
ceive the  money  for  it.  The  prisoner  did  receive  money 
for  grinding  grain,  not  accompanied  by  a  ticket,  which  he 
did  not  account  for.  During  the  course  of  the  argument, 
Parke,  B.,  says:  "The  question  is,  whether  the  omission 
to  take  a  ticket  was  a  mere  neglect  of  duty,  or  whether  it 
indicated  an  intention  to  use  the  mill  on  his  own  account/' 
And  again:  "If  he  was  misusing  the  mill  for  his  private 
benefit,  then  he  did  not  receive  the  money  by  virtue  of  his 
employment."  The  unanimous  opinion  of  the  Court  was 
pronounced  by  Pollock,  C.B.,  who  said:  "The  reasonable 
conclusion  is,  that,  as  to  all  corn  ground  without  a  ticket, 
he  intended  to  make  an  improper  use  of  the  machine,  and 
did  use  it  on  these  occasions  for  his  private  benefit.  The 
money,  therefore,  was  not  reiceived  on  acaount  of  his 
master,  and  he  was  not  guilty  of  embezzlement.'* 

It  is  hard  to  see  how  a  case  could  bear  a  greater  simil- 
arity in  essential  details  than  that  case  does  to  the  one 
under  consideration.     The  money  to  be  received  in  both 
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cases  is  to  be  accounted  for  to  the  employer,  but  in  both 
cases  the  money  is  to  be  received  under  fixed  conditions. 
In  both  cases,  there  was  a  breach  of  the  conditions,  leading 
to  th^  conclusion  that  the  employee  intended  to  take  the 
money  for  himself.  Whether  it  is  j^ossible  to  draw  any 
distinction  between  the  reading  of  the  English  and  Can- 
adian Acts,  it'  appears  to  me  that  the  reasoning  in  the 
Harris  case  is  as  applicable  to  the  wording  of  sec.  355  of 
the  Code,  under  which,  if  any,  this  conviction  must  be  sup- 
ported, as  it  is  possible  to  be.  It  may  be  noted  that  refer- 
ence has  been  made  to  ch.  33  of  the  statutes  of  1909^  as 
governing  such  an  offence  as  this. 

For  the  reasons  stated  above,  and  in  the  McLennan  case, 
I  am  of  opinion  that  the  acts  established  by  the  evidence 
do  not  constitute  theft  under  sec.  356,  and  that  the  con- 
viction should  be  quashed. 

Beck,  J.,  concurred. 

Stuabt,  J. : — ^At  the  trial  of  this  charge,  upon  being  re- 
ferred to  the  case  of  The  King  v.  McLennan,  10  Can.  Crim. 
Cas.  1,  wherein  the  same  point  was  decided'  unfavourably  to 
the  accused  by  the  Court  en  banc  of  tlie  North- West  Terri- 
tories ip  a  judgment  in  which  Sifton,  C.J.,  and  Wejanore, 
Scott,  Newlands,  and  Prendergast,  JJ.,  all  concurred,  Har- 
vey, J.,  the  present  Chief  Justice,  alone  dissenting,  I  con- 
sidered it  proper  to  follow  the  decision  then  pronounced 
without  expressing  any  opinion  of  my  own;  but,  in  view  of 
the  dissenting  opinion  and  of  the  constitution  of  a  new  Court 
differing  in  its  personnel  and  not  bound  by  the  previous  de- 
cision, to  reserve  the  point  to  be  again  considered  by  the 
present  full  Court. 

In  these  circumstances,  I  have  to  express  my  own  view 
upon  the  point,  not  disregarding  the  great  weight  which 
should  be  given  to  the  opinion  of  the  Territorial  Court. 

I  should  like  to  observe  at  the  outset  that  there  is  no 
necessity  for  the  Court  to  hesitate  to  decide  the  point  in- 
volved in  favour  of  the  accused  simply  because  he  was  evi- 
dently acting  dishonestly,  and  the  quashing  of  the  conviction 
would  mean  that  fraud  and  dishonesty  would  thus  go  un- 
punished. There  can  be  no  doubt,  it  seems  to  me,  that  the 
evidence  would  be  sufficient  to  support  a  charge  under  the 
new  statute,  8  &  9  Edw.  VII.  ch.  33.  The  question,  there- 
fore, is  not,  whether  or  not  the  accused  is  to  go  unpunished 
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for  his  dishonesty  altogether,  but  simply  whether  the  Crown 
has  or  has  not  made  a  mistake  as  to  the  particular  section 
of  the  Code  under  which  the  charge  should  be  laid.  There 
are  many  cases  of  fraudulent  and  dishonest  acts  where,  in 
popular  language,  the  person  committing  them  would  un- 
doubtedly be  called  a  thief — ^as,  for  instance,  the  case  of  a 
real  estate  agent  taking  a  commission  from  two  parties  at 
the  same  time.  But  it  does  not  follow  that  such  acts  come 
within  any  of  the  definitions  of  theft  as  laid  down  by  the 
Code.  And  where,  as  is  the  case  here,  the  particular  act  com- 
plained of  is  made  criminal,  and  a  proper  punishment  is 
provided  by  some  other  section  of  the  Code,  there  can  be  no 
reason  for  regretting  that  crime  is  to  go  unpunished  if  the 
facts  proven  do  not  bring  the  case  strictly  within  any  of  those 
definitions. 

At  common  law  the  offence  of  larceny  or  theft  could  not 
be  established  unless  a  wrongful  taking  in  the  first  instance 
was  proven.  This  rule  did  not  cover  the  case  where  the 
person  charged  has  innocently  received  into  his  possession 
the  chattel  alleged  to  have  been  stolen  and  had  subsequentlj 
fraudulently  converted  it  to  his  own  use.  The  statutory  of- 
fence of  larceny  by  a  bailee  was  created  to  remedy  this  de- 
fect in  the  law.  Thereafter,  while  it  was  no  longer  neces- 
sary to  prove  a  wrongful  taking,  it  was  still  necessary  to 
-shew  that  the  chattel  alleged  to  have  been  stolen  belonged 
to  the  person  named  in  the  indictment  as  the  owner.  Still, 
this  enactment  did  not  cover  the  case  where  the  accused  was 
not  expected  nor  in  duty  bound  to  deliver  the  identical  chat- 
tel, e.g.,  the  identical  coins  or  notes  received,  over  to  the 
owner  from  whom  or  on  whose  account  he  had  received  them, 
but  was  only  bound  to  account  therefor  by  paying  over  a 
similar  amount  when  properly  called  upon  to  do  so.  It  was 
to  meet  this  case  and  also  to  remove  a  diflSculty  about  posses- 
sion that  the  statutory  offence  of  embezzlement  was  created. 
The  English  Act  24  &  25  Vict.  ch.  96,  by  sec.  68  provides 
that  "whosoever  being  a  clerk  or  servant  or  being  employed 
for  the  ptirpose  or  in  the  capacity  of  a  clerk  or  servant  shall 
fraudulently  embezzle  any  chattel  money  or  valuable  security 
which  shall  be  delivered  to  or  received  or  taken  in  to  posses- 
sion by  him  for  or  in  the  name  of  or  on  the  account  of  his 
master  or  employer  or  any  part  thereof  shall  be  deemed  to 
have  feloniously  stolen  the  same  from  his  master  or  employer 
although  such  chattel  money  or  security  was  not  received  into 
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the  possession  of  such  master  or  employer  otherwise  than  by 
tie  actual  possession  of  hil  clerk  servant  or  other  servant  so 
employed/^ 

This  enactment  is  confined  to  the  case  of  persons  com- 
ing within  the  narrower  meaning  of  the  words  *^  clerk  or 
servant;'^  and ~ the  wider  case  of  embezzlement  by  an  agent 
generally,  such  as  is  covered  by  sec.  366  of  our  Code,  is  met 
by  the  Larceny  Act  (1901).  Section  365  of  our  Code  uses 
language  which  is  somewhat  different ;  but,  for  the  purposes 
of  the  present  case,  I  find  myself  unable  to  discern  an  essen- 
tial difference  in  meaning  between  the  expression  "  any  chat- 
tel money  or  valuable  security  which  shall  be  delivered  to  or 
received  or  taken  into  possession  by  him  for  or  in  the  name 
of  or  on  account  of  his  master  or  employer  *'  and  the  words 
"having  received  any  money  or  valuable  security  or  other 
thing  whatsoever  on  terms  requiring  him  to  account  for  or 
pay  the  same  ...  to  any  other  person,**  which  are  the 
words  of  our  Code.  This  being  so,  I  think  a  decision  under 
the  English  Act  is,  so  far  as  the  meaning  of  these  two  phrases 
is  concerned,  entirely  in  point.  I  cannot,  therefore,  follow 
Mr.  Justice  Wetmore  when,  in  The  King  v.  McLennan,  he 
draws  a  distinction  between  the  two.  The  two  statutes  are 
quite  evidently  intended  to  cover  the  same  general  case  and 
to  remedy  the  defect  in  the  older  law  which  prevented  a 
bailee  who  was  not  required  to  hand  the  coin  over  in  specie 
from  being  convicted  of  theft.  But  under  our  statute  as 
well  as  under  the  English  statute,  I  am  of  opinion  that  it  is 
necessary  that  the  money,  when  received,  must  be  the  prop- 
erty of  the  person  whose  property  it  is  alleged  to  be  in  the 
indictment. 

In  Begina  v.  CuUum,  Blackburn,  J.,  said:  "It  is  still 
necessary  under  the  present  Act*'  (ie.,  the  Act  above 
quoted)  "that  the  servant  should  have  stolen  his  master^s 
property,  and  it  must  still  be  the  master^s  money  when  re- 
ceived by  the  servant.**  That  is  still  an  essential  ingredient 
of  the  crime  of  theft. 

I  can  quite  understand  how  it  may  be  possible  to  distin- 
guish Regina  v.  CuUum  upon  other  grounds:  for  instance, 
because  there  the  person  in  charge  of  the  barge  used  it  in 
direct  contravention  of  his  master's  orders;  while  here  the 
accused,  being  in  charge  of  a  train,  was  performing  only  his 
ordinary  duty  in  permitting  the  passengers  in  question  to 
ride  upon  it.    But,  be  that  as  it  may,  I  cannot  understand 
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how  the  accused  can  be  said  to  have  stolen  something  from 
the  Canadian  Pacific  Railway  Cfompany,  unless  that  some- 
thing belonged  to  that  company.  It  is  not  suflScient  to  say 
that  the  money  ought  to  belong  to  them,  for  that  is  another 
question.  In  all  cases  of  embezzlement,  the  person  paying  the 
money  intends  to  part  with  the  property  in  it  and  to  pass  that 
property  over  to  some  one  for  whom  the  person  receiving  it 
is  acting.  Upon  the  facts  of  the  present  case,  I  am  unable  to 
conclude  that  the  three  detectives  ever  intended  to  pay  the 
money  to  the  railway  company.  If  the  case  as  I  stated  it  is 
defective  in  not  setting  forth  a  direct  &iding  upon  that 
point,  it  may  be  suflScient  for  me  to  say  now  that  I  did  con- 
clude upon  the  evidence,  and  I  think  in  any  case  it  will  now 
suflBciently  appear  from  a  perusal  of  it,  that  the  detectives 
intended  to  bribe  the  accused  to  allow  them  to  ride  to  CTlares- 
holm  without  paying  their  regular  fare.  That  being  so,  the 
three  several  sums  never,  in  my  opinion,  became  the  prop- 
erty of  the  company;  and  the  Section  of  the  Code  does  not 
apply. 

In  my  view,  there  is  a  perfectly  obvious  line  of  demarca- 
tion easily  to  be  drawn.  If  the  passenger  pays  the  ordin- 
ary fare  or  what  he  believes  to  be  such,  with  an  honest  in- 
tent to  pay  it  to  the  company,  then  it  becomes  the  property 
of  the  company;  and,  if  the  conductor  fails  to  account  for 
it,  he  is  guilty  of  theft.  If  the  passenger  pays  a  sum  which 
he  knows  is  less  than  the  true  fare,  the  conductor  intending 
to  keep  it  himself,  and  as  a  mere  bribe  to  secure  permission 
to  ride  a  certain  distance,  then  the  property  does  not  pass 
to  the  company;  and,  though  both  conductor  and  passenger 
are  liable  to  conviction  and  punishment  under  the  Act  of 
1909,  still  the  conductor  is  not  guilty  of  theft. 

To  say  that  the  conductor  ought  to  pay  the  money  to  the 
company  or  ought  to  account  for  it,  is  only  another  way  of 
saying  that  he  ought  to  do  his  duty,  i.e.,  collect  the  whole 
fare  and  pay  it  over.  But  that  he  fails  in  his  duty,  and 
takes  a  bribe  for  his  omission,  is  not  suflBcient  to  charge  him 
with  theft  of  the  bribe.  I  do  not  think  either  that  the  com- 
pany in  a  suit  against  the  conductor  would  be  in  any  stronger 
position  with  regard  to  the  50  cents  paid  than  with  regard 
to  the  75  cents  unpaid.  The  conductor  was  party  to  an  im- 
plied contract  to  collect  the  true  fare ;  and,  if  he  fails  in  that 
duty,  at  any  rate  knowingly,  he  is  liable  in  damages  to  the 
extent  of  that  full  fare.     If  we  ask  the  question,  could  the 
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company  sue  for  money  had  and  received  to  their  use,  as  a 
test,  we  simply  meet  the  original  question,  was  the  money 
paid  to  him  for  the  company^s  nee?  Upon  the  facts  of  the 
case  it  was. not,  but  was  paid  as  a  bribe  only. 

For  these  reasons  I  think  the  conviction  should  be 
quashed. 

Scott,  J.  (dissenting) : — I  am  of  opinion  that  the  evi- 
dence in  this  case  was  sufficient  to  sustain  the  conviction  of 
the  defendant  under  sec.  355  of  the  Criminal  Code;  and  that, 
therefore,  it  should  be  affirmed. 

The  distinction  drawn  by  Wetmore,  J.,  in  his  judgment  in 
The  King  v.  McLennan,  10  Can.  Crim.  Cas.  1,  between  that 
section  and  the  corresponding  section  of  the  Imperial  Act  24 
&  25  Vict.  ch.  96,  sec.  68,  is,  to  my  mind,  a  reasonable  one. 
Section  355  is  undoubtedly  taken  from  the  Imperial  enact- 
ment, having  regard  to  the  construction  placed  upon  it  by 
the  Courts  in  England,  and  the  change  that  has  been  made 
here  in  the  wording  of  it  must  have  been  made  with  some 
object  in  view.  It  certainly  has  not  had  the  effect  of aiarrow- 
ing  its  scope;  and  the  only  reasonable  conclusion  is,  that  it 
was  intended  to  widen  it.  That  it  had  that  effect  was  held  in 
the  case  referred  to;  and,  in  my  view,  that  was  the  proper 
construction  to  place  upon  it. 

In  The  Queen  v.  linger,  5  Can.  Crim.  Cas.  270,  the  On- 
tario Court  of  Appeal  held  that  the  expression  '*  on  terms  re- 
quiring him  to  account  for  or  pay  the  same,'*  in  that  section, 
means  the  terms  upon  which  the  accused  holds  the  money 
when  he  receives  it,  and  is  not  restricted  to  cases  where  the 
terms  are  imposed  by  the  person  paying  it. 

The  reasonable  inference  from  this  construction,  which 
appears  to  me  to  be  the  proper  one,  is,  that  the  words  re- 
ferred to  mean  the  receiving  of  the  money  under  such  cir- 
cumstances that  the  person  receiving  it  would  be  liable  to 
account  for  it.  The  defendant  in  this  case  was  the  conduc- 
tor of  a  railway  passenger  train,  and,  as  such,  was  authorised 
by  the  railway  company  to  collect  and  receive  fares  for  the 
conveyance  of  passengers.  He  is  charged  with  stealing  cer- 
tain moneys  from  the  company,  and  the  evidence  shews  that 
he  received  those  moneys  for  the  conveyance  of  certain  pas- 
sengers on  his  train.  It  is  true  that  the  amounts  he  received 
were  less  than  he  was  authorised  to  collect  and  receive  for 
that  service,  and  the  evidence  points  to  the  conclusion  that 
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the  persons  who  paid  him  did  not  intend  or  expect  that  he 
would  pay  them  over  to  the  company,  and  that  he  received 
them  intending  to  appropriate  them  to  his  own  use;  but 
would  those  facts  render  him  less  liable  to  account  to  the 
company  for  them?  It  is  pertinent  to  inquire  what  defence 
he  would  have  to  an  action  by  the  company  for  an  account 
of  them.  Surely  the  fact  that  they  were  less  than  he  was 
authorised  to  receive,  or  that  he  received  them  with  the  in- 
tention of  retaining  them  for  his  own  use,  would  not  con- 
stitute a  reasonable  defence;  and  I  cannot  conceive  what 
other  defence  he  would  have  to  such  an  action. 

In  The  King  v.  Snowley,  4  0.  &  P.  39^,  relied  upon  by 
counsel  for  the  defendant,  the  defendant  was  charged  with 
embezzlement  under  a  statute  prior  to  the  Imperial  enact- 
ment referred  to,  the  provisions  of  which  statute  I  am  unable 
to  refer  to.  It  appears,  however,  that,  in  order  to  bring  a 
servant  within  its  provisions,  it  was  necessary  to  shew  that 
the  moneys  the  defendant  was  charged  with  having  em- 
bezzled were  received  by  him  in  the  course  of  his  employment. 
The  defendant  in  that  case  was  employed  to  lead  a  stallion, 
and  was  directed  to  charge  a  certain  sum  for  each  service  of 
it.  It  was  shewn  that  on  one  occasion  he  received  a  sum 
less  than  that  he  was  authorised  to  charge,  and  did  not  ac- 
count for  it.  It  was  held  that,  as  the  amount  received  was 
less  than  the  amount  he  was  authorised  to  charge,  he  did  not 
receive  it  in  the  course  of  his  employment.  It  is,  therefore, 
apparent  that  that  case  cannot  be  considered  as  an  authority 
upon  the  construction  of  the  Imperial  enactment  referred  to, 
and  it  is  still  less  an  authority  upon  the  construction  of 
sec.  356. 

Regina  v.  Harris,  6  Cox  C.  C.  363,  and  Regina  r.  CuUum, 
12  Cox.  C.  C.  469,  are  decisions  of  the  former  Court  of  Crim- 
inal Appeal  in  England,  upon  the  construction  of  the  Im- 
perial Act  referred  to.  The  circumstances  of  those  cases 
differ  to  some  extent,  and  I  think  materially,  from  those  of 
the  present  case,  in  that  there  the  defendants,  being  ser- 
vants, used  their  masters'  property  for  purposes  not  authorised 
by  them,  and  collected  moneys  for  such  use.  The  view  ex- 
pressed by  Blackburn,  J.,  however,  in  the  latter  case,  may  be 
applicable,  as  well,  to  the  construction  of  our  sec.  355;  but, 
in  so  far  as  it  may  be  applicable  to  that  section,  it  may  be 
treated  as  obiter,  and  therefore  not  binding  upon  this  Court. 
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Simmons,  J.  (dissenting) : — The  defendant  was  charged 
with  stealing  $1.50  from  the  Canadian  Pacific  Railway 
Company  and  convicted;  and,  on  application  of  his  counsd 
to  Mr.  Justice  Stuart,  before  whom  he  was  tried  without 
a  jury  and  convicted,  a  reserved  case  was  granted  as  to 
whether  the  facts  found  by  the  trial  Judge  constituted  the 
crime  of  theft,  nnder  the  segtion  of  the  Code  relating 
thereto. 

There  is  no  dispute  as  to  the  facts  which  are  to  be  con- 
sidered; and  the  only  question  is,  whether  these  facts  con- 
stitute the  crime  of  theft  under  our  Code. 

The  defendant  was  a  passenger-conductor  on  a  train 
running  daily  between  Calgary  and  Macleod;  and,  en  the 
day  in  question,  three  detectives  employed  then  in  obtain- 
ing evidence  as  to  the  doings  of  conductors  suspected  of 
accepting  reduced  fares  and  retaining  the  same,  got  on 
board  the  train  at  High  River  and  travelled  on  the  train 
to  Claresholm  station.  The  regular  fare  between  these 
stations  was  $1.25,  and  the  evidence  of  Walker,  one  of  the 
detectives,  is,  that,  after  addressing  the  defendant  and 
handing  50  cents  to  him,  the  latter  asked  where  he  was 
going,  and  he  said  "  Claresholm."  This  witness  says  he 
got  transportation  to  High  River  by  giving  the  defendant 
50  cents,  and  he  received  no  ticket  from  the  defendant  and 
no  receipt.  He  said  that  this  occurred  a  few  minutes  after 
he  got  on  the  train,  when  he  was  approached  by  the  de- 
fendant. 

In  The  King  v.  McLennan,  before  the  Court  en  banc 
of  the  North-West  Territories,  10  Can.  Crim.  Cas.  1,  in 
1905,  under  similar  circumstances,  the  Court  (the  present 
Chief  Justice  of  the  Supreme  Court  of  Alberta  dissenting) 
held  that  the  offence  was  properly  laid  as  constituting  the 
crime  of  theft,  and  the  conviction  upheld.  And  in  an  Ontario 
case.  The  Queen  v.  Unger,  5  Can.  Crim.  Cas.  270,  before 
Armour,  C.J.,  Falconbridge  and  Street,  JJ.,  sitting  as  a 
Court  for  Crown  Cases  Reserved,  it  was  held  that  sec.  308 
of  the  Code  now  sec.  355,  is  not  restricted  to  cases  where 
the  terms  are  imposed  by  the  person  paying  the  money. 

The  above  section  is  the  one  under  which  the  alleged 
offence  properly  falls,  according  to  the  contention  of  the 
Crown  in  the  case  before  us,  and  the  section  is  as  follows: 
*'  Every  one  commits  theft  who,  having  received  any  money 
or  valuable  security  or  other  thing  whatsoever,  on  terms 
requiring  him  to  account  for  or  pay  the  same,  or  the  pro- 
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ceeds  thereof,  or  any  part  of  such  proceeds,  to  any  other 
person,  though  not  requiring  him  to  deliver  over  in  specie 
the  identical  money,  valuable  security  or  other  thing  re- 
ceived, fraudulently  converts  the  same  to  his  own  use,  or 
fraudulently  omits  to  account  for  or  pay  the  sisune  or  any 
part  thereof,  or  to  account  for  or  pay  such  proceeds  or  any 
part  thereof,  which  he  was  required  to  account  for  or  pay 
as  aforesaid/' 

I  have  read  the  judgment  of  the  learned  Chief  Justice 
in  this  case  in  which  he  adheres  to  the  dissenting  opinion 
delivered  by  him  in  The  King  v.  McLennan.  The  Eng- 
lish cases  relied  upon  to  support  the  contention  that  the 
acts  above  described  do  not  constitute  theft — Regina  v. 
CuUum,  12  Cox  C.  C.  409;  Rex  v.  Snowley,  6  C.  &  P.  390; 
Regina  v.  Harris,  6  Cox  C.  C.  363 — seem  to  establish  that, 
if  an  employee  uses  his  master's  machine  or  mill  or  other 
utility  outside  the  scope  of  his  employment,  and  receives 
money  for  so  doing,  then  the  money  is  not  received  '*  for 
or  in  the  name  of  or  on  account  of  the  master,"  in  the 
meaning  to  be  applied  to  these  words  in  the  English  Act 
24  &  25  Vict.  ch.  96  and  amendments.  Two  questions 
then  arise :  (a)  Does  the  act  of  the  conductor  fall  within 
this  distinction?  (b)  Even  if  it  does  not,  must  the  same 
effect  be  given  to  the  words  of  the  Canadian  Act  "on 
terms  requiring  him  to  account?"  It  will  then  be  neces- 
sary to  examine  closely  the  Canadian  section  and  ascertain 
whether  or  not  it  has  the  same  application  in  meaning  to 
such  a  set  of  facts  as  the  English  section. 

Forgetting  for  the  moment  the  English  section  and 
the  historical  relation  of  th,e  Canadian  sedtion  to  the 
English  one,  and  dealing  with  the  Canadian  section  from 
the  well-fixed  rule  to  be  applied  in  reading  all  statutes, 
namely,  the  ordinary  and  natural  meaning  of  the  words 
and  sentences,  it  would  seem  to  me  that  the  words  "on 
terms  requiring  him  to  account  for  the  same ''  must  neces- 
sarily relate  to  the  obligation  of  the  servant  to  his  master, 
and  not  to  any  fraudulent  scheme  concerted  by  the  servant 
with  another  to  defraud  the  master  or  employer.  It  will 
be  admitted  that  offences  intended  to  be  dealt  with  in  this 
section  are  peculiarly  those  which  arise  where  there  is  the 
relation  of  employer  and  employee  or  master  and  servant 
or  principal  and  agent.  It  is  the  specific  feature  of  such 
relations,  especially  in  commercial  intercourse,  that  the 
employee  would  receive  moneys  or  securities  which  it  was 
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his  (hity  to  account  for  to  his  employer,  and  either  specific 
or  implied  terms  of  employment  requiring  him  to  do  so. 
Xo  such  specific  duties  or  relations  usually  arise  between 
the  other  party  (contracting  with  the  employer  through 
the  agenf)  and  the  agent;  but  where  these  two  collude,  or 
where  the  agent  independently  imports  a  wrongful  inten- 
tion, the  purpose  and  effect  of  which  is  in  either  case  to 
defraud  the  employer,  surely  this  does  not  restrict  the  ap- 
plication so  as  to  exclude  the  employer.  The  concluding 
words  of  the  section,  "which  he  was  required  to  account 
for  or  pay  as  aforcbaid,''  must  necessarily  relate  back  to 
the  words,  ^'  on  terms  requiring  him  to  account  for  or  pay 
tlie  same,''  and  appear  to  me  to  he  consistent  only  with 
the  interpretation  that  the  *'  terms  '^  relate  to  the  employ- 
ment and  not  to  the  terms  as  between  the  ])erson  paying 
and  the  agent. 

Sub-section  2  of  the  said  section,  it  seems  to  me,'giveaf 
a  very  effectual  ratification  to  this  interpretation:  "If  it  be 
part  of  the  said  terms  that  the  money  or  other  thing  received 
.  .  .  shall  form  an  item  in  a  debtor  and  creditor  ac- 
count hetween  the  person  receiving  the  same  and  the  per- 
j;on  to  whom  he  is  to  account  for  or  pay  the  same  .  .  the 
proper  entry  of  such  money  or  proceeds  or  any  part  thereof, 
in  such  account,  shall  he  a  sufficient  accounting  for  the 
money  or  proceeds,  or  part  thereof,  so  entered/'  Surely 
it  will  not  be  said  that  ^^  said  terms,"  in  this  sub-section,, 
relate  to  any  other  than  the  person  receiving  the  money 
and  the  person  to  whom  the  person  receiving  would  in 
the  ordinary  course  pay  it  over. 

Since,  however,  two  meanings  so  inconsistent  with  each 
other  have  been  attrihuted  to  the  words  in  question,  it 
may  be  permissible  and  ])0j=si1)ly  instructive  to  examine 
the  historical  relations  between  the  English  and  Canadian 
sections.  It  would  appear  that  the  Roman  definition  of 
theft  as  "  the  fraudulent  dealing  with  another  man's  prop- 
erty against  his  will  with  the  intention  of  stealing  it,'*' 
more  nearly  approximates  to  the  modern  interpretation  of 
the  offence  than  the  narrower  meaning  which  prevailed  for 
centuries  in  England.  The  Germanic  idea  of  theft  only 
attached  to  "  a  violent  and  unmistakable  form  of  change 
o£  possession.''  Motives  of  humanity  and  a  desire  on  the 
part  of  Juries  to  ameliorate  the  sentence  of  capital  punish- 
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ment  provided  for  such  offences  combined  with  judicial 
subtleties,  influenced  by  a  similar  desire^  to  restrict  the 
number  of  offences  which  were  classified  as  theft^  so  that 
the  legal  term  "  larceny "  became  confined  to  '^  the  taking 
or  carrying  away  without  claim  of  right  of  another's  chattel 
with  thfe  intention  to  deprive  that  person  of  it/'  Thus 
change  of  possession  became  essentis^  to  larceny. 

Embezzlement  by  a  servant  was  made  a  felony  by  2  Hen. 
YIII.  ch.  7y  and  was  limited  to  such  cases  as  where  the  article 
was  received  by  the  defendant  "for  or  in  the  name  or 
on  account  of  the  master."  ^Thus  a  servant  could  not  com- 
mit an  embezzlement  of  such  things  as  he  received  from  an- 
other servant.  The  law  was  amended  in  1811  as  to  appropri- 
ation by  agents,  and  was  made  more  comprehensive  from 
time  to  time,  and  these  modifications  were  codified  in  the 
Act  of  24  &  25  Vict.  ch.  96,  sees.  75-79,  and  the  Larceny  Act 
of  1901.  It  will  be  noted  that  the  English  statute  still  re- 
tains the  wording  of  former  statutes  in  regard  to  the  clause 
which  it  is  contended  is  the  counterpart  of  the  Canadian 
clause,  **  (a)  for  or  on  account  of  any  other  person,*'  or  *'  (b) 
in  order  that  it  or  any  part  of  it  or  any  proceeds  of  it  may  be 
retained  by  him  in  safe  custody  or  may  be  applied  or  paid  or 
delivered  by  him  for  any  purpose  or  to  any  person.'*  The 
Conmiissioners  appointed  by  the  English  Qovemment  in 
1884  to  draft  a  Criminal  Code  proposed  to  do  away  with  the 
term  'Marceny,'*  and  our  definition  of  theft  is  taken  from 
their  draft.  Indeed,  our  Criminal  Code  is,. with  some  modi- 
fication, founded  on  the  English  draft  Code,  which  was  not  en- 
acted by  Parliament.  It  will  be  seen  that,  while  the  Eng- 
lish idea  of  theft  was  particularly  associated  with  the  idea  of 
"  violent  dispossession  of  the  owner's  property,"  the  statutory 
enactments  from  time  to  time  have  been  in  the  direction  of 
accentuating  and  extending  the  idea  of  intention  fraudu- 
lently to  convert  to.  one's  use  that  which  rightfully  belongs 
to  another. 

It  appears,  however,  under  the  present  law  of  England, 
that  the  words  "which  shall  be  delivered  to  or  received  or 
taken  into  possession  by  him  for  or  in  the  name  of  or  on  ac- 
count of  the  master  or  employer  "  do  not  import  that  it  is 
necessary  that  the  person  paying  the  money  should  have  paid 
it  on  account  of  the  master.  It  is  sufficient  if  the  servant  re- 
ceived it  on  account  of  the  master.  See  Archbold's  Criminal 
Pleading  and  Practice,  p.  655. 
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The  only  conclusion  I  can  come  to  is,  that  the  detective 
paid  the  money  for  transportation  or  the  privilege  of  traivel- 
ling  on  the  company^s  railway.  The  instructions  to  the  con- 
ductor, coupled  with  the  terms  of  his  employment,  required 
him,  as  the  compan/s  agent,  to  sell  transportation  and  col- 
lect the  money  and  account  to  his  principsd. 

I  am  unable  to  appreciate  the  contention  that,  because 
the  conductor  had,  at  the  mojnent  of  receiving  the  money,  a 
fraudulent  intention  or  design  that  the  same  should  not 
reach  the  company,  but  should  be  received  by  him  for  his 
own  use,  he,  therefore,  by  such  fraudulent  design,  could  re- 
ceive the  money  on  terms  which  did  not  require  him  to  ac- 
count, for  it. 

The  conductor  collected  fares  from  passengers  and  issued 
duplex  tickets  to  some.  He  collected  fares  from  others  and 
issued  no  tickets.  He  accounted  to  his  principals  for  the 
money  he  received  in  the  former  case,  and  omitted  to  do  so 
in  the  latter.  It  seems  to  me  that  the  money  was  received 
in  each  case  on  terms  requiring  him  to  account  to  his 
employer. 

I  would,  therefore,  dismiss  the  application. 

Conviction  qwished;  Scott  and  Simmons,  J  J.,  dissenting. 


BBITISH  COITTMBIA. 

Gregory,  J.  December  13th,  1911. 

CHAMBERS. 

Re  McNeill  estate. 

Trusts  and  Trustees — Fund  in  Hands  of  Trustees  for  Bene- 
ficiary— Fund  Held  pending  Accounting  by  Beneficiary 
—  Payment  into  Court — Interest  —  Payment  out  on 
Remedy  of  Default — Breach  of  Trust — Excuse — Trustee 
Act,  1905,  sec,  16. 

It  18  the  duty  of  trustees  to  make  balances  in  their  hands  pro- 
ductive; and  a  trustee  aUowing  trust  money  to  remain  in  a  bank 
will  be  charged  interest  thereon ;  but  a  cetiui  que  trnsi  cannot  make 
a  trustee  liable  for  losses  occasioned  by  a  breach  of  trust  which  he 
has  authorised  and  consented  to. 
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Chillinfftcorth  v.  Chamhen,  [1896]  1  Gh.  655,  707,  specially 
referred  to. 

Where  trustees  settled  their  accounts  and  paid  all  the  bene^ 
ficiaries  except  H.,  whose  share  was  withheld  pending  his  accounting 
for  moneys  of  the  estate  in  his  hands,  and  was  kept  for  some  years 
lying  in  a  bank,  not  at  interest,  the  trustees  were  ordered,  upon  the 
application  of  H.,  to  bring  the  moneys  into  Court  without  interest; 
the  moneys  not  to  be  paid  out  to  H.  until  he  should  make  good  his 
default. 

If  the  trustees  were  wrong  in  not  placing  the  moneys  where 
they  would  produce  interest,  they  had  acted  honestly,  and  ought 
fairly  to  be  excused  under  sec.  16  of  the  Trustee  Act,  1905. 

Application  by  Denis  R.  Harris,  one  of  tlie  beneficiaries, 
to  compel  the  trustees  to  pay  money  in  their  hands  into 
Court,  together  with  interest  on  the  same  since  the  settle- 
ment of  the  accounts  some  years  ago. 

The  trustees  were  quite  willing  to  pay  in  the  amount  in 
their  hands,  but  objected  to  paying  interest,  on  the  ground 
that  they  had  had  the  money  in  a  trust  account  all  the  time, 
on  which  no  interest  was  allowed,  and  the  applicant  might 
have  had  the  money  at  any  time,  upon  accounting  to  the 
trut^tees  for  moneys  in  his  (the  applicant's)  hands  and 
received  by  him  when  he  was  a  trustee  of  the  estate. 

J.  P.  Mann,  for  the  applicant. 
J.  H.  Lawson,  for  the  trustees. 

Gregory,  J.: — It  is  unquestionably  the  duty  of  trustees 
to  make  balances  in  their  hands  productive;  and  a  trustee 
allowing  money  to  remain  in  his  name  in  a  bank  will  be 
charged  interest  thereon:  Godefroi  on  Trusts,  3rd  ed.,  p. 
786,  and  many  cases  there  cited. 

It  is  equally  well  settled  that  a  cestui  que  trust  cannot 
make  a  trustee  liable  for  losses  occasioned  by  a  breach  of 
trust  wliich  he  has  authorised  and  consented  to :  see  Chilling- 
worth  V.  Chambers,  [1896]  1  Ch.  655,  at  p.  707. 

The  facts  disclosed  on  the  hearing  satisfy  me  that  Mr. 
Harris  has  forgotten  some  of  the  circumstances,  and  that 
some  of  the  statements  in  his  affidavit  are  inaccurate,  e.g., 
that  he  never  assigned  his  claim  to  the  l)ank. 

The  trustees  made  their  final  account-  and  paid  all  the 
other  beneficiaries  some  years  ago.  Mr.  Harris's  claim 
would  then  also  have  been  paid,  and  his  assignees  were  so 
notified,  if  he  had  accounted  for  the  moneys  then  in  his 
hands.  This  he  did  not  do,  nor  has  he  yet  done  so.  The 
money  was  left  with  Messrs.  Bodwell  &  Lawson,  the  trustees' 
solicitors,  who  kept  it  in  a  trust  account,  but  not  interest- 
bearing,  under  the  belief  that  it  would  be  required  almost 


Digiti 


zed  by  Google 


1911]   ATTY.atJy.  FOR  B.  C.  v.  K,  AND  N.  R.  W.  CO.        693 

immediately,  and  apparently  exerybody  then  overlooked  the 
matter  until  this  summons  was  taken  but. 

For  Mr.  Harris  now  to  claim  interest  on  these  moneys 
seems  to  me  to  be  rather  inequitable;  if  there  were  others 
interested  in  these  moneys  they  might  complain,  but  surely 
not  Mr.  Harris,  whose  neglect  is  the  sole  cause  of  the  loss. 
The  loss  will  be  a  loss  to  him  alone ;  he  is  responsible  for  it, 
and  yet  wishes  to  make  the  trustees  or  their  solicitors  bear  itr 
The  case  seems  to  me  to  fall  within  either  the  principle  of 
Chillingworth  v.  Chambers,  already  referred  to,  or  under 
tlie  provisions  of  sec.  J6  of  ch.  51  of  the  statutes  of  1905. 
There  is  no  question  that  the  trustees  acted  honestly,  and, 
in  the  circumstances,  I  think  they  '*  ought  fairly  to  be 
excused." 

I  wish,  however,  particularly  to  guard  myself  against 
being  understood  to  express  any  opinion  as  to  whether  such 
relief  should  be  granted  had  there  been  other  beneficiaries 
interested  in  this  particular  .fund.  Our  statute  is  almost 
identical  with  the  Judicial  Trustees  Act,  1896,  sec.  3  (Imp.), 
and  the  following  are  cases  decided  under  that  Act:  In  re 
Dine,  [1909]  1  Ch.  329;  Shaw  v.  Cates,'  [1909]  1  Ch.  389; 
In  re  Mackay,  [1911]  1  Ch.  300;  Palmer  v.  Emmerson, 
[1911]  1  Ch.  758. 

The  moneys  in  the  hands  of  the  trustees  will  be  brought 
into  Court,  but  of  course  Mr.  Harris  will  not  be  entitled  to 
receive  them  until  he  has  made  good  his  default.  I  think 
each  party  should  pay  their  own  costs. 


BBITISH  COLUMBIA. 

Gregory,  J.  December  22nd,  1911. 

TRIAL. 

ATTORNEY-GENERAL  FOR  BRITISH  COLUMBIA  v. 
ESQUIMALT  AND  NANAIMIO  R.  W.  CO. 

Statutes — Construction — Public  Schools  Act,  1872 — Island 
Railway  Act,  188Jf — Orant  of  Grown  Lands  to  Railway 
Company — Previous  Reservation  of  Portion  for  Schools 
— "  Alienation  *'  —  Exception  —  Order  in  Council  — 
Declaration  of  Trust — Implied  Repeal, 

It  is  a  recognised  principle  in  the  interpretation  of  statutea  that 
the  Crown  is  not  reached,  except  by  express  words  or  necessary  im* 
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plicatiuD,  in  an^'  case  where  it  would  be  ousted  of  an  existing  pre- 
rogative ;  also,  tiiat  the  legislature,  having  already  given  its  atten* 
tion  to  a  particular  subject,  is  reasonably  presumed  not  to  intend  to 
alter  that  special  provision  by  a  subsequent  general  enactment,  unless 
that  intention  is  manifested  in  explicit  language,  or  there  be  something 
which  shews  that  the  attention  of  the  legislature  has  been  turned  to 
the  special  Act,  and  that  the  general  one  was  intended  to  embrace 
the  special  cases  within  the  previous  one. 

And,  where  the  defendants  daimed  certain  lands  in  Vancouver 
Island,  under  a  grant  from  the  Dominion  Government,  which  grant 
depended  for  its  validity  upon  the  provisions  of  the  Island  Railway 
Act,  ch.  14  of  the  statutes  of  British  £k>lumbia,  18S4 1— 

Held,  that  the  lands  in  question  had  been  "  alienated  "  by  the 
Grown  before  the  passage  of  that  Act,  and  so  fell  within  the  excep- 
tion set  out  in  sec.  6.  The  lands,  having  been  validly  reserved  for 
school  purposes,  by  the  Ueutenant-Governor  in  Council,  under  the 
Public  Schools  Act,  1872,  were  in  the  same  position  as  if  the  legis- 
lature had  passed  an  Act  setting  them  apart  for  school  purposes, 
which  would  be  equivalent  to  a  declaration  of  trust,  and  had  subse- 
quently passed  the  Island  Railway  Act,  without  making  any  special 
reference  to  the  previous  legislation ;  and,  that  being  so,  the  subse- 
quent legislation  could  not  be  regarded  as  repealing  the  previous. 

Action  of  ejectment,  involving  the  title  to  the  weatem 
halves  of  sections  8  and  9,  range  1,  Cowichan  district^  Van- 
couver Island. 

Maclean,  K.C.,  for  the  plaintiff. 
Bodwell,  K.C.,  for  the  defendants. 

Gregory,  J.: — The  defendants  claim  through  a  grant 
from  the  Dominion  Government,  which  depends  for  it«  valid- 
ity on  the  provisions  of  the  Island  Railway  Act,  being  ch. 
14  of  the  statutes  of  British  Columbia,  1884;  while  the 
plaintiff  contends  that  the  lands  in  question  had  been  alien- 
ated before  the  passage  of  that  Act,  and  so  fall  within  the 
exception  set  out  in  sec.  6. 

It  is,  therefore,  necessary  to  consider,  first,  the  dealings 
of  the  Provincial  Government  with  the  land  prior  to  the 
passage  of  the  statute  of  1884. 

In  1872,  the  land  was  Provincial  Crown  land,  and  gov- 
erned by  the  provisions  of  the  laws  then  in  force.  The  Land 
Ordinance,  1870,  being  Xo.  144  of  the  Revised  Laws  of  Brit- 
ish Columbia,  1871,  by  sec.  42  authoripetl  the  Governor,  "for 
such  purposes  as  he  may  deem  advisable/'  by  notice  pub- 
lished in  the  Gazette,  to  reserve  any  lands  not  sold  or  legally 
pre-empted;  this  would  include  the  lands  in  dispute.  The 
Public  Schools  Act,  1572,  being  No.  16  of  the  British  Colum- 
bia statutes  of  1872,  by  sec.  6,  sub-sec.  2,  authorised  the 
Lieutenant-Governor  in  Council  "from  time  to  time  to  set 
apart  in  any  school  district  such  a  quantity  of  the  waste 
lands  of  the  Crown  as,  in  his  opinion,  may  be  necessary  for 
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Bcliool  purposes  in  such  district."  There  does  not  appear  to 
be  any  provision  in  either  of  these  Acts  for  the  cancellation 
or  removal  of  a  reserve,  once  it  is  established. 

On  the  19th  June,  1872,  the  schooHrustees  for  the  North 
Cowichan  district  made  application  for  tlie  reservation  of 
these  lands  for  school  purposes.  The  application  was  reported 
on  by  the  then  Chief  Commissioner  of  Lands  and  Works,  on 
the  27th  June,  1872 ;  and  on  the  4th  July,  1872,  considered 
by  the  committee  of  council,  which  found  that  the  district 
was  a  district  within  the  meaning  of  the  Public  Schools  Act; 
that  the  land  was  vacant  and  unreserved;  and  advised  the 
granting  of  the  application;  and  on  the  5th  July,  1872,  it 
waa  approved  by  the  Lieutenant-Governor,  and  notice  thereof 
published  in  the  Provincial  Gazette  on  the  13th  July,  1872. 
This  reservation  is  the  alienation  relied  on  by  the  plaintiff 
to  bring  the  lands  within  the  exception  set  out  in  sec.  6  of 
the  statutes  of  1884. 

The  Land  Act,  1875  (No.  5),  repealed  all  previous  Land 
Acts  and  Ordinances,  but  the  repeal  was  not  to  prejudice  or 
affect  any  rights  then  acquired  under  any  of  the  repealed 
Acts.  Section  60  of  this  Act  gave  the  Lieutenant-Governor 
in  Council  power  to  reserve  lands  to  be  conveyed  to  the  Do- 
minion Government  in  trust  for  the  Indians  or  for  railway 
purposes  under  the  Terms  of  Union ;  and  sec.  75  empowered 
the  Lieutenant-Governor  in  Council  "to  set  apart  in  each 
school  district  ...  a  piece  of  land  not  exceeding  160 
acres,  for  school  purposes."  There  appears  to  be  no  provi- 
sion in  this  Act  for  the  cancellation  of  reserves  or  lands  so 
set  apart  for  school  purposes. 

The  Land  Act,  1876,  was  amended  in  1879  by  ch.  21; 
and,  although,  by  sec.  9  of  this  amending  Act,  particular 
sections  of  land  in  each  township  were  set  apart  for  the  pur- 
poses of  education,  sec.  75  of  the  Act  of  1876  was  left 
unaffected. 

In  1876,  by  Act  No.  2,  the  Public  Schools  Act,  1«72,  and 
its  amending  Acts  were  repealed,  and  it,  in  turn,  with  its 
amendments,  was  repealed  by  the  Public  Schools  Act,  1879, 
being  ch.  30  of  the  statutes  of  1879.  Neither  of  these  two 
Acts  of  1876  and  1879  make  any  reference  to  school  reserva- 
tions (leaving  the  matter  to  be  dealt  with  under  sec.  75  of 
the  Land  Act  of  1875,  and  sec.  9  of  the  (Land)  amending 
Act  of  1879) ;  but  Pec.  41  of  the  Act  of  1879  gives  the  control 
of  "  school  lands  "  to  the  Lands  and  Works  Department. 
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The  Public  Schools  Act  of  1879  was  amended  by  eh.  17 
of  the  statutes  of  1882  by  adding  to  sec.  41  the  following 
words :  "  But  no  public  school  reserve  shall  be  alienated  with- 
out the  consent  of  the  trustees  of  the  school  district  in  which 
such  reserve  is  situated." 

The  position  of  affairs,  therefore,  as  to  the  law  and  the 
facts  when  the  Island  Railway  Act,  ch.  14,  statutes  of  1884, 
under  which  the  defendants  claim,  was  passed,  was  as  fol- 
lows. The  lands  in  question  had  been  validily  reserved  for 
school  purposes;  there  was  no  statutory  authority  for  tlie 
cancellation  of  a  school  reserve,  once  it  was  made  (such  a 
cancellation  would,  it  would  seem,  have  to  be  made  by  the 
legislature  itself,  by  legislation  in  the  usual  way)  ;  and  school 
lands  could  not  be  alienated  without  the  consent  of  the  school 
trustees;  there  is  no  evidence  that  the  school  trustees  ever 
assented  to  any  transfer. 

Altliougli  the  Ijand  Act,  1875,  and  its  amending  Act, 
were  repealed  in  1884  by  ch.  16  of  the  statutes  of  that  year, 
and  sec.  57  of  that  Act  provided  a  means  for  the  cancellation 
of  reserves,  it  has  no  bearing  upon  the  present  case,  even  if 
it  were  proved  that  this  reserve  was  duly  cancelled  under  its 
provisions,  for  that  statute  did  not  become  law  until  the  18th 
February,  1884,  while  the  Island  Railway  Act,  being  ch.  14 
of  the  statutes  of  1884,  became  law  on  the  19th  December, 
1883,  the  legislature  on  that  occasion  having  been  in  session 
from  the  3rd  December,  1883,  until  the  18th  February,  1884 ; 
and  His  Honour  the  Lieutenant-Governor  visited  the  legisla- 
ture on  the  19th  December,  1883,  and  assented  to  the  Island 
Railway  Act  and  the  Municipality  Act,  ch.  22;  while  the 
other  Acts  of  that  session  were  not  assented  to  until  the  18th 
Februar}^  1884,  as  appears  by  an  inspection  of  the  statutes 
themselves.  It  is  unnecessary  to  refer  to  any  of  the  later 
Land  Acts;  but  an  examination  of  them  will  shew  that  the 
policy  of  the  Government  in  dealing  with  school  reservations 
has  not  changed ;  e.g.,  ch.  66  of  the  statutes  of  1888  provides, 
by  sec.  38,  for  setting  apart  lands  for  school  purposes,  and 
sees.  86-90  for  the  creation  of  other  reserves,  the  cancellation 
of  reserves  "made  for  temporary  purposes,"  the  leasing  of 
school  reserves  with  the  consent  of  the  school  trustees,  etc. 

Each  side  has  referred  to  certain  returns  brought  down  to 
the  House  in  1891,  in  connection  with  these  lands;  but  it 
seems  to  me  that,  unless  they  were  made  the  basis  of  some 
legislative  action,  they  are  of  no  value  in  the  present  discus- 
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sion,  as  they  were  not  made  until  seven  years  after  the 
legislation  relied  on  was  enacted,  and  can  at  best  only  express 
the  personal  opinion  of  the  clerk  or  officer  wlio  compiled 
them;  and  the  defence  cannot  use  those  they  rely  upon 
as  admissions  made  by  the  Government,  nor  do  tliey  create 
an  estoppel,  in  tlie  absence  of  evidence  tliat  the  defendants 
knew  of  them,  and  that  tliey  were  induced  to  alter  their  posi- 
tion in  the  belief  that  the  statements  therein  made  are  true, 
€ven  if  the  Crown  is  subject  to  the  doctrine  of  estoppel. 

At  tlie  time  of  the  passage  of  the  Island  Railway  Act, 
1884,  the  legislature  must  be  presumed  to  have  had  in  mind 
all  previous  legislation,  and  probably  all  information  pre- 
viously returned  to  it.  On  the  14th  Januarj',  1873,  the 
Chief  Commissioner  of  Lands  and  Works  formally  made  a 
return  to  the  Ijcgislative  Assembly,  in  answer  to  an  address 
of  that  body  "for  a  return  of  Government  Reserves,''  in 
which  he  shewed  the  lands  in  question  as  a  school  reserve  of 
100  acres  established  on  tlie  8th  July,  1872,  and  as  "  un- 
limited ; "  this  word,  being  placed  in  the  column  headed 
''  withdrawn,"  would  appear  to  me  to  indicate  that  the  Land 
Department  looked  upon  this  reserve  as  incapable  of  being 
withdrawn. 

A  number  of  maps  were  also  introduced  by  both  parties, 
presumably  as  admissions;  but,  in  the  absence  of  evidence 
explaining  the  authority  of  their  making,'  and  the  informa- 
tion they  should  contain,  their  mere  production  does  not 
assist  me. 

It  is  a  recognised  principle  in  the  interpretation  of  sta- 
tutes that  the  Crown  is  not  reached,  except  by  express  words 
of  necessary  implication,  in  any  case  where  it  would  be 
ousted  of  an  existing  prerogative:  Maxwell  on  Statutes,  4th 
ed.,  p.  202.  Also,  that  the  legislature,  having  already  given 
its  attention  to  a  particular  subject  (here  the  creation  of 
school  reserves),  is  reasonably  presumed  not  to  intend  to 
alter  that  special  provision  by  a  subsequent  general  enact- 
ment, unless  that  intention  is  manifested  in  explicit  language, 
or  there  be  something  which  shews  that  the  attention  of  the 
legislature  had  been  turned  to  the  special  Act,  and  that  the 
general  one  was  intended  to  embrace  the  special  cases  within 
the  previous  one:  Maxwell,  p.  264.  And  see  the  remarks 
of  Vice-Chancellor  Sir  William  Page  Wood  in  Fitzgerald  v. 
Champneys,  2  J.  &  H.  at  p.  54.  See  also  London  and  Black- 
wall  R.  W.  Co.  V.  Lineham  District  Board  of  Works,  3  K.  & 
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J.  123,  which  wafi  a  case  of  two  special  Acts,  and  the  second 
was  held  not  to  defeat  the  rights  conferred  by  the  first. 

In  the  case  at  bar,  we  have  a  general  Land  Act  dealing 
specially  with  the  subject  of  school  reserves,  and  a  subsequent 
public  Act  passed  to  implement  a  previous  Act  creating  a 
private  railway  company,  and  granting  aid  thereto,  the  con- 
struction of  such  railway  having  become  a  matter  of  nego- 
tiation between  the  Dominion  and  the  Provincial  Govern- 
m^ts.  In  case  of  any  apparent  conflict  between  these  two 
Acts,  it  seems  to  me  that  the  principles  of  interpretation 
above  stated  must  be  applied. 

As  already  stated,  the  root  of  the  defendants'  title,  if  any, 
is  the  Island  Railway  Act,  which  came  into  force  on  the  19th 
December^  1883. 

Section  3  of  that  Act  granted  to  the  Dominion  Govern- 
ment, in  trust,  save  as  thereinafter  excepted,  the  lands  situate 
as  therein  described.  The  area  described  includes  the  lands 
in  dispute. 

Section  4  specifically  excepted  a  certain  described  area. 

Section  5  provided  that  the  Dominion  Govenmient  should 
"be  entitled  out  of  such  excepted  tract  to  lands  equal  in 
extent  to  those  alienated  up  to  the  date  of  this  Act  by  Crown 
grant,  pre-emption,  or  otherwise,  within  the  limits  of  the 
grant  mentioned  in  section  3  of  this  Act." 

Section  6  is  as  follows :  "  The  grant  mentioned  in  section 
3  of  this  Act  shall  not  include  any  lands  now  held  under 
Crown  grant,  lease,  agreement  for  sale,  or  other  alienation 
by  the  Crown,  nor  shall  it  include  Indian  reserves  or  settle- 
ments, nor  naval  or  military  reserves." 

It  is  to  be  noted  that  sec.  5  makes  no  allowance  to  the 
Dominion  for  Indian  or  military  reserves  included  within 
the  granted  area,  and  the  reason  is  plain,  viz.,  because  the 
province  had  no  present  beneficial  interest  in  or  control  over 
them,  but  lands  within  that  granted  area  over  which  it  had 
control  and  beneficial  interest,  but  which  it  had  parted  with, 
it  had  to  make  good  to  the  Dominion.  To  have  included  the 
lands  in  dispute  in  sec.  6  as  a  school  reserve  would  appear 
to  take  it  out  of  the  provisions  of  sec.  6,  and  render  it  un- 
necessary to  make  any  allowance  therefor,  for  which  there 
was  no  good  reason,  and  it  would  not  be  accurate;  for, 
although  such  lands  are  spoken  of  generally  as  "school 
reserves,"  the  Act  of  1872,  under  which  they  were  selected, 
speaks  of  them  as  lands  "  set  apart  for  school  purposes,"  and 
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the  report  of  the  Executive  Council  uses  this  identical  lan- 
guage. It  seems  to  me  that  these  lands  were,  therefore,  in- 
tended by  the  legislature  to  be  included  in  the  general  words 
"  or  other  alienation ; "  general  words  would  have  to  be  used 
unless  time  was  to  be  taken  to  make  a  critical  examination 
of  all  lands  that  had  been  dealt  with  in  any  manner  whatever, 
and  then  enlarge  the  language  of  the  section  so  as  fully  to 
describe  each,  which  would  be  impracticable. 

The  defendants  contend  that  alienation  means  a  transfer 
of  the  title.  That  is  probably  true  when  speaking  in  general 
terms ;  but  it  must  here  be  interpreted  in  the  sense  in  which 
it  is  used  in  the  statute.  The  words  of  the  statute  are  "or 
other  alienation,^'  following  the  words  "now  held  under 
Crown  grant,  lease,  agreement  for  sale,''  clearly  indicating 
that  both  leases  and  agreements  were  looked  upon  as  aliena- 
tion. Some  effect  must  be  given  to  the  words  "or  other 
alienation,"  and  so  we  must  look  for  lands  held  in  some  other 
way. 

Mr.  Maclean  referred  to  Regina  v.  Victoria  Lumber  Co., 
h  B.  C.  B.  288,  where  the  Court  interpreted  the  word  "  alien- 
ated "  in  sec.  22  of  the  same  statute.  But  it  does  not  seem 
to  me  to  assist  him.  Mr.  Justice  McCreight,  at  p.  301, 
draws  attention  to  the  duty  of  construing  words  in  the  same 
tense  throughout  an  Act;  and  at  p.  300  says  that  the  legis- 
lature has  repeatedly  shewn  in  this  Act  that  the  word 
*'  alienate "  is  to  have  a  very  comprehensive  signification, 
and  "was  meant  to  include  a  great  deal  more  than  a  mere 
conveyance  of  the  fee,"  etc.,  and  Mr.  Justice  Walkem,  at 
p.  304,  says  that  alienation  means  a  parting  with  control 
over  the  lands. 

On  the  publication  of  the  order  in  council  the  lands  im- 
mediately, and  without  power  of  revocation,  passed  out  of 
tlie  general  control  of  the  Crown,  and  were  thereafter  held 
by  the  Lands  and  Works  Department  for  school  purposes; 
and  neither  the  Crown  nor  the  Department  could  sell  or 
lease  them  without  the  consent  of  the  school  trustees.  The 
legislature  alone  could  thereafter  change  the  conditions  of 
this  holding,  it  having  by  the  Schools  Act,  1872,  delegated 
certain  powers  to  the  Lieutenant-Governor  in  Council,  which, 
once  exercised,  became  exhausted,  and  the  legislature  alone 
could  undo  what  had  been  done.  This  would  have  to  be  done 
in  language  leaving  no  doubt  of  its  meaning;  and  it  does 
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not  seem  to  me  that  such  language  is  to  l>e  found  in  the 
Island  Railway  Act. 

The  ease  appears  to  me  to  Ik?  in  the  same  position  as  if 
the  legislature  had  passed  an  Act  setting  apart  the  disputed 
lands  for  school  purposes,  which  would  be  equivalent  to  a 
declaration  of  trust,  and  had  subsequently  passed  the  Island 
Eailway  Act,  without  making  any  special  reference  to  the 
previous  legislation ;  and,  in  such  a  case,  the  principles  of 
interpretation  already  referred  to  would  apply,  and  the  sub- 
eequent  legislation  would  not  l)e  held  to  repeal  the  previous 
Act. 

Althougli  I  liave  some  misgivings  aa  to  the  soundness  of 
my  conclusions,  I  must  give  effect  to  them;  and  there  will 
be  judgment,  therefore,  for  the  plaintiff.  The  costs  will  be 
governed  by  the  Crown  Costs  Act. 


CORRECTION. 

On  p.  247,  ante,  the  words  "  did  not  appear "  in  the  11th  line 
from  the  bottom  should  be  **did  appear.** 
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SASKATCHEWAN. 

Wktmoke,  C.J.  November  21st,  1911. 

CHAMBEBfi. 

I{i:  J.  I.  CASE  THRESHING  AND  MACHINE  CO. 
MORTGAGE  SALE. 

Mortgage — Sale  by  Mortgagee  under  Land  Titles  Act,  sec. 
lOS — Surplus  Proceeds  of  Sale — Payment  into  Court — 
Trustee  Act,  sec.  28  —  Application  by  Subsequent  In- 
cumbrancer  for  Payment  out — Locus  Standi — Trustee 
Act,  sec,  49 — Rule  481 — Caveat— Claim  againd  Land  or 
Money  in  Court — Action  to  Establish — Money  Retained 

in  Court.  ^  .;4 

«**^**  '.^  •* 

Mortgagees,  acting  under  sec.  103  of  the  Land  Titles  Act,  lOO^T^ 
as  enacted  by  soc.  7  of  the  amending  Act  of  1908-9,  sold  the  mort-- 
gaged  lands,  and.  after  payment  of  their  own  daim  and  costs,  etc:, 
and  the  claim  of  a  second  mortgagee,  paid  the  sarplus  into  Court, 
Hnder  sec.  28  of  the  Trustee  Act.  R.  S.  Sask.  1909  ch.  46  :— 

Qutrrr,  whether,  in  view  of  the  provisions  of  snb-sec  4  of  sec  105 
of  the  I/and  Titles  Act,  the  mortgagees  were  at  liberty  to  pay  the 
money  into  Court. 

Qu€Bre,  also,  whether  a  subsequent  incumbrancer  had  any  locur 
itandi  to  apply  for  distribution  of  the  fund  in  Court. 

Stmhl€j  that,  if,  after  reasonable  inquiry,  a  mortgagee  is  unable 
to  ascertain  the  amount  due  to  the  subsequent  incumbrancers,  or  if 
some  doubtful  question  arises,  he  is  justified  in  paying  the  money  into- 
Court ;  but  his  duty  would  not  end  there ;  it  would  be  open  to  him  t<» 
apply  to  the  Court  under  sec.  49  of  the  Trustee  Act  and  Rule  481. 

Held,  however,  that,  as  the  money  had  been  paid  into  Court,  it 
was  open  to  the  E.  Bros.,  subsequent  incumbrancers,  to  apply  for 
distribution. 

In  the  circumstances  of  the  case,  the  money  was  not  paid  out« 
but  was  retained  in  Court,  pending  the  determination  of  an  action 
by  a  caveator  to  establish  a  claim  against  the  land  (or  the  surplus 
proceeds  in  Court)  in  priority  to  the  claims  of  the  applicants  and 
other  incumbrancers. 


voL-Xix.  w.i^R.NO.  1 1  — 4r» 
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Application  by   Eutenier  Brothers  for  payment  out  of 
moneys  in  Court  to  the  persons  entitled. 

H.  V.  Bigelow,  for  the  applicants. 

P.  H.  Gordon,  for  the  Independent  Lumber  Company. 

C.  Hoffman,  for  Garrison. 
E.  B.  Jonah,  for  Jolmston. 

D.  J.  Thorn,  for  the  J.  I.  Case  Threshing  and  Machine 
Company. 

Wbtmoke,  C.J.: — The  Case  company,  under  a  mortgage 
made  in  their  favour  by  one  Andrew  Fisher,  upon  the  south- 
east quarter  of  section  20,  townsliip  13,  range  17,  west  of  the 
2nd  meridian,  acting  under  sec.  103  of  the  Land  Titles  Act, 
ch.  24  of  1906,  as  enacted  by  sec.  7  of  ch.  9  of  1908-9,  on 
the  31st  January,  1911,  caused  the  property  to  be  sold  by 
public  auction.  After  payment  of  (1)  the  expenses  occa- 
sioned by  the  sale,  (2)  the  amount  due  to  the  Case  company 
on  their  mortgage,  (3)  the  amount  owing  to  the  North- West 
Thresher  Company,  who  were  second  mortgagees,  and  (4) 
the  costs  of  payment  of  the  money  into  Court,  a  balance 
remained  in  the  hands  of  the  Case  company  of  $1,399.18, 
which  the  company,  or  their  solicitors  for  them,  paid  into 
Court  on  the  10th  August,  1911.  An  aflBdavit  was  made  by 
Mr.  Thom,  one  of  the  solicitors  for  the  company,  in  which 
he  set  forth  this  mortgage  sale  of  the  property  under  the 
Act,  the  amount  remaining  after  the  payments  above-men- 
tioned, the  subsequent  incumbrances  registered  against  the 
property,  and  the  addresses  of  the  incumbrancers  according 
to  the  best  of  his  knowledge,  oflfering  on  behalf  of  the  com- 
pany to  submit  to  answer  all  such  inquiries  relating  to  the 
disposition  of  the  moneys  paid  into  Court  as  the  Court  or  a 
Judge  may  direct,  and  appointing  the  office  of  Mackenzie, 
Brown,  Thom,  and  McMorran,  at  Regina,  as  the  place  where 
the  company  may  be  served  with  petitions,  etc.,  and  any 
proceeding  relating  to  the  money,  and  that  he  is  in  doubt  as 
to  whether  the  Independent  Lumber  Company,  by  virtue  of 
its  caveat  and  the  claim  set  out  therein,  are  entitled  to 
share  in  the  surplus,  and  that  he  has  no  knowledge  as  to 
the  amount  owing  on  each  of  the  executions  registered.  He 
also  caused  a  notice  of  the  date  and  amount  paid  into  Court 
to  be  mailed,  by  prepaid  registered  letter,  addressed  to  each 
of  the  incumbrancers  mentioned,  to  his  post  office  address. 
These  letters  were  mailed  on  the  10th  August. 
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The  Eutenier  Brothers,  one  of  the  incumbrancers,  took  J 

out  a  suinmons  to  have  the  moneys  paid  out  to  the  parties  I 

entitled  thereto.    This  summons  came  on  to  be  heard  before  I 

me.  j 

The  money  was  paid  into  Court  under  sec.  28  of  the  .1 

Trustee  Act  (R.  S.  Sask.  1909  ch.  46),  which  provides  that 
"  trustees  .  .  .  having  in  their  hands  money  .  .  . 
belonging  to  a  trust  may  .  .  .  pay  the  same  into  the 
Supreme  Court,"  to  be  subject  to  and  dealt  with  according 
to  the  rules  and  orders  of  the  Supreme  Court  in  that  behalf. 
1  was  doubtful  whether  the  mortgagees,  who  are  trustees  of 
ihe  surplus  money  in  their  hands,  were  at  liberty  to  pay  it 
into  Court,  inasmuch  as  siib-sec.  4  of  sec.  103  of  the  Land 
titles  Act,  as  enacted  by  sec.  7  of  ch.  9  of  the  Acts  of  1908-9, 
jin)vided  that  the  moneys  arising  from  such  sale  should  be 
applied:  (1)  in  payment  of  the  expenses  occasioned  by  the 
f^ale;  (2)  in  payment  of  the  moneys  due  and  owing  to  the 
mortgagee;  (3)  in  payment  of  subsequent  mortgages,  in- 
cumbrances, and  liens,  if  any,  in  the  order  of  their  priority ; 
(4)  the  surplus,  if  any,  to  the  owner,  mortgagor,  or  incum- 
brancer, as  the  case  may  be. 

These  provisions  were  carried  forward  into  sub-sec.  4  of 
tec.  93  of  the  Land  Titles  Act,  R.  S.  Sask.  1909  ch.  41. 

I  also  doubted  whetlier  the  Eutenier  Brothers  had  any 
Incus  standi  to  make  this  application.  It  occurred  to  me 
that  this  sub-sec.  4  intended  to  cast  the  duty  of  distributing 
the  moneys  remaining  after  payment  of  the  mortgage  on  the 
mortgagee,  and  that  he  could  not  escape  that  duty  by  paying 
the  money  into  Court.  The  reason  given  by  Mr.  Thom, 
that  he  liad  no  knowledge  of  the  amount  owing  on  each  of 
tlio  executions  registered,  would  seem  to  open  a  door  to  the 
mortgagee  to  escape  all  responsibility  and  further  duty  as  a 
trustee  in  every  case  where  there  is  a  balance  after  payment 
of  the  mortgage  claim.  If,  after  reasonable  inquiry,  he  is 
unable  to  ascertain  the  amount  due  to  the  subsequent  in- 
cumbrancers, or  if  some  doubtful  question  arises  (which  I 
think  did  arise  in  this  case  in  the  matter  of  the  caveat  of  the 
Independent  Lumber  Company),  he  would,  I  think,  be 
tlearly  justified  in  paying  tlie  money  into  Court;  but  then, 
it  would  seem  to  me,  his  duty  would  not  end;  it  would  be 
open  to  him  to  apply  to  the  Court  under  sec.  49  of  the 
Trustee  Act  and  Rule  481  of  the  Rules  of  Court  (Sask.) 
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However,  while  I  ayi  of  opinion  that  tlie  proper  course  to 
take  was  as  I  have  above  stated,  inasmuch  as  the  money  ha& 
been  paid  into  Court,  it  was  open  to  the  Eutenier  Brothers  to 
make  this  application.  The  provision  in  sec.  28  of  the 
Trustee  Act  is  not  new;  it  has  l>een  in  existence  since  1847 
(10  &  11  Vict.  ch.  96.)  I  am  inclined  to  the  opinion  that 
such  an  enactment  was  principally  made  and  continued  with 
the  object  of  protecting  trustees  from  liability  to  pay  interest 
on  moneys  which  they  had  in  their  hands,  and  which  it  wai 
their  duty  to  invest  and  not  keep  idle. 

As  to  tlie  right  of  p]utenier  Brothers  to  make  this  applica- 
tion, 1  was  referred  to  Bobbins  on  Mortgages,  p.  913,  for  the 
general  proposition  that  a  mortgagee  may  pay  the  surplus 
money  into  Court.  The  author  does  not  state  that;  he  seta 
forth  that  "where  it  does  not  appear  who  is  the  proper 
person  to  receive  the  surplus  proceeds,  the  mortgagee  may 
pay  the  money  into  Corurt,^'  and  he  cites  Roberts  v.  Ball,  24 
L.  J.  471.  Wliile  I  agree  with  the  learned  author,  I  cannot 
find  that  Roberts  v.  Ball  supports  the  proposition  at  all. 
But  I  think  it  does  support  the  proposition  that  the  mort- 
gagee having  paid  the  money  into  Court,  another  person 
interested  in  the  money  may  apply  to  have  it  paid  out. 
That  is,  it  supports  it  in  this  way.  An  application  was  made 
in  that  case  by  such  other  person  and  granted.  The  right  of 
the  party  to  apply  does  not  seem  to  have  been  questioned  on 
the  ground  which  I  am  now  considering. 

In  re  Giles,  34  W.  R.  712,  was  cited.  That  was  not  the 
case  of  a  mortgagee  at  all.  It  was  tlie  case  of  another  class 
of  trustee  altogether.  Nevertheless,  it  affords  some  assist- 
ance in  this  case.  Kay,  J.,  held  that  the  trustees  ought  not 
to  have  paid  the  money  into  Court,  but  they  should  have 
applied  under  Order  LV.  of  the  Rules  of  1883 ;  or,  in  other 
words,  that  they  ought  to  have  made  an  application  of  a 
similar  character  to  that  which  I  have  suggested  the  mort- 
gagees should  have  made  in  this  case.  I  must  say,  however, 
tliat  I  am  unable  to  agree  with  Kay,  J.,  that  the  circum- 
stances of  that  case  did  not  warrant  the  trustees  paying  the 
money  into  Court.  The  only  reason  he  states  for  it  is,  that  it 
subjected  the  fund  to  an  additional  expense  of  £21.  But,  as 
he  commenced  his  judgment  by  pointing  out  that  the  case 
was  one  of  some  difficulty,  T  should  imagine  that  there  was 
suflficient  justification  for  paying  the  money  in. 
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In  this  case,  the  application  for  payment  out  was  made, 
not  by  the  trustees,  but  by  another  person  interested  in  the 
money.  All  the  parties  claiming  to  be  interested  were  repre- 
sented at  the  return  of  the  summons,  except  Joseph  Glenn, 
and  he  clearly  had  no  interest,  as  his  execution  had  expired. 

A  mortgage  to  the  Xortli-West  Thresher  Company,  which 
was  the  first  incumbrance  after  the  plaint iif's  mortgage,  wai 
paid  off  out  of  the  proceeds  of  the  sale.  The  next  instrument 
registered  was  the  caveat  of  the  Independent  Lumber  Com- 
pany. All  the  executions  were  registered  after  that  caveat, 
wliich  was  registered  on  the  17th  January,  1908.  That 
caveat  set  up  that  the  defendant'  Fisher,  then  being  the 
owner  of  the  land  in  question,  by  agreement  in  writing 
dated  the  17th  August,  1907,  in  consideration  of  certain 
lumber  sold  and  delivered  by  the  last  mentioned  company 
to  him,  covenanted  and  agreed  to  execute  and  deliver  to  such 
company,  on  demand,  a  mortgage  on  sucli  land ;  that  demand 
had  been  made  for  sucli  mortgage,  but  Fislier  neglected  and 
refused  to  give  it.  An  action  has  been  commenced  by  such 
company,  in  the  proper  Court,  to  establish  its  right  to  such 
mortgage.  It  was  urged  that,  under  Gilbert  v.  Ullerich,  17 
W.  L.  R.  157,  the  Independent  Lumber  Company  have  no 
status  to  rank  in  respect  to  the  moneys  paid  into  Court ;  and 
I  am  of  opinion  that,  as  matters  exist  at  present,  such  con- 
tention is  correct;  but  I  do  not  read  that  case  as  laying  it 
down  that  a  person  or  company  claiming  as  caveator,  under 
the  circumstances  I  liave  set  out,  is  to  be  barred  from  estab- 
lishing his  or  its  right  to  be  put  in  a  position  by  the  Courts 
to  rank.  I  am  of  opinion  tliat  the  company  has  such  right, 
provided  that  it  proceeds  with  due  diligence. 

I  will,  therefore,  suspend  any  further  dealing  with  this 
application  in  order  to  give  the  Independent  Ijumber  Com- 
pany an  opportunity  to  proceed  with  their  action.  This 
application  to  have  the  moneys  paid  out  may  be  proceeded 
with,  on  notice,  by  any  person  interested,  to  the  solicitors 
who  appeared  at  the  hearing  of  the  summons,  either  upon 
the  determination  of  the  action  by  the  lumber  company,  or 
in  the  event  of  such  company  not  proceeding  with  the  action 
with  due  diligence. 
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SASKATCHEWAN. 

Wetmoue,   C.J.  December   19th,   1911. 

CHAMBEBS. 

BEX  V.  HAZELWOOD. 

Habeas  Corpus  —  Imprisonment  under  Magistrah'*s  Convic- 
tion —  Commitment  for  Trial  at  Assizes — Remand  io 
Prison — Summons  for  Certiorari. 

The  defendant  was  imprisoned  under  a  commitment  pursuant  to 
a  magistrate's  conviction  for  improperly  branding  stock  horses.  He 
alleged  that  his  imprisonment  thereunder  was  illegal,  and  applied  for 
a  habeas  corpus  and  certiorari  in  aid.  It  appeared,  however,  that  h« 
had  been  also  committed  for  trial  on  a  charge  of  horse-stealing  and 
had  come  before  the  Judge  at  the  assizes  and  been  remanded  to  prison, 
because  the  Crown  was  not  ready  to  proceed : — 

Heldy  that,  even  if  the  magistrate's  conviction  and  warrant  were 
open  to  objection,  it  would  be  useless  to  grant  a  habeas  corpus;  but 
the  defendant  was  allowed  to  issue  a  summons  for  a  certiorari  t<i 
quash  the  conviction  and  warrant  of  imprisonment. 

Application  by  the  defendant  for  a  liabeas  corpus. 
Sampson,  for  the  applicant. 

Wetmore,  C.J. : — This  is  an  application  on  behalf  of 
Joe  Hazelwood,  a  prisoner  confined  in  the  common  gaol  at 
Regina,  to  shew  cause  why  a  writ  of  habeas  corpus  should  not 
issue  to  have  his  body  before  a  Judge  with  a  view  to  his 
being  discharged  from  custody,  and  also  for  a  writ  of  cer- 
tiorari to  issue  in  aid  of  such  application.  This  application 
was  made  by  Mr.  Sampson  yesterday  (Monday).  On  Satur- 
day, however,  his  partner,  Mr.  Barr,  applied  at  my  Chambers 
for  a  summons  in  this  matter,  and  he  stated  that  Hazelwood 
was  in  custody  under  a  commitment  made  on  a  preliminary 
examination  against  him  for  horse-stealing;  and  Mr.  Barr 
then  stated  that  that  commitment  was  regular.  As  a  matter 
of  fact,  I  know  myself  that  Hazelwood  is  in  custody  by  virtue 
of  sucli  commitment  and  b}^  virtue  of  a  remand  mad6  by 
me  at  the  Moose  Jaw  sittings  lately  held.  Hazelwood  came 
before  me  at  that  sittings,  and  was  charged  with  a  number 
of  offences  of  horse-stealing.  The  Crown  not  being  ready 
to  proceed,  the  trial  was  postponed;  and  in  the  meanwhile 
Hazelwood  was  remanded  to  prison  by  my  order. 
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Under  such  circumstances,  it  would  be  idle  to  grant  tliifi 
application  for  a  writ  of  habeas  corpus;  for  the  return  to 
any  such  writ  of  the  imprisonment  by  virtue  of  coramitmenl 
for  horse-stealing  and  remand  would  be  sufficient  authority 
to  justify  the  imprisonment  •  and  refuse  the  discharge.  I 
never  h^ard  of  a  discharge  from  custody  being  ordered  where 
there  is  any  sufficient  authority  to  warrant  the  party's  com- 
mitment to  prison.  If  desired,  I  will  direct  a  summons 
for  a  writ  of  certiorari  to  issue  with  a  view  of  quashing  the 
conviction  for  improperly  branding  the  stock  horses  as  alleged, 
and  to  quash  the  warrant  of  imprisonment  issued  on  such 
conviction.  I  am  not,  however,  yet  satisfied  that  the  grounds 
upon  which  it  is  sought  to  quash  this  conviction  are  well  taken. 
The  conviction  has  not  been  brought  before  me,  and  I  can 
very  readily  see  why  it  has  not.  Some  of  the  grounds  stated 
in  the  proposed  summons  may  be  valid,  but  I  would  like  to 
hear  something  furtlier  on  that  subject.  Some  of  them  are 
entirely  imaginary:  I  see  nothing  in  the  material  before  me 
to  warrant  their  being  taken. 


SASKATCHEWAN. 
Brown,  J.  Decembkr  20th,  1911. 

TRIAL. 

BURTON  V.  MACFIE. 
Mortgage — Credits — Misconduct  of  Morfgagee  —  Costs. 

In  an  action  to  enforce  two  land  mortfrages  by  foreclosure.  In 
default  of  payment,  judgment  was  given  for  the  plaintiff  for  tht 
amount  of  principal  and  interest  secured  by  the  mortgages,  subject  to 
be  reduced  by  credits  allowed  to  the  defendant. 

The  plaintiff  was  deprived  of  costs  on  account  of  misconduct. 

Action  upon  two  mortgages  to  obtain  pavment  or  fore- 
closure. 

W.  A.  Boland,  for  the  plaintiff. 

C.  D.  Livingstone,  for  the  defendant. 

Brown,  J. : — The  evidence  in  this  case  was  taken  on  re- 
ference, and  T  find  it  in  many  respects  of  a  very  unsatisfactory 
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character — so  unsatisfactory,  indeed,  tliat  it  is  impossible  for 
me  to  give  judgment  without  a  further  reference  and  do 
justice  to  the  parties.  There  are,  liowever,  some  features  of 
the  case  which  I  can  dispose  of,  and  it  is  just  possible  that, 
as  a  result  of  this  judgment,  neither  party  will  consider  it 
necessary  to  come  back  to  a  Judge  of  this  Court  for  further 
relief,  but  will  be  satisfied  to  accept  the  findings  of  the  Local 
Begistrar. 

The  plaintiff  is  unquestionably  entitled  to  the  anuxunt  of 
the  two  mortgages  sued  upon  as  stipulated  on  the  face  of  the 
mortgages,  together  with  interest  as  therein  provided;  the 
questions  arising  in  the  case  have  altogether  to  deal  with  the 
credits  to  which  the  defendant  is  entitled;  and  in  dealing  with 
these  questions  I  unhesitatingly  find  that  the  sale  or  pretended 
sale  made  by  the  plaintiff  on  the  lOtli  February,  1909,  cannot 
for  a  moment  be  supported;  to  do  so  would  be  little  short 
of  permitting  the  practice  of  a  fraud  on  the  defendant.  The 
defendant,  under  the  circumstances,  must  be  credited  with 
the  value  of  the  pony,  mares,  and  colts,  namely,  $275,  as  of 
the  10th  February,  1909;  he  must  also  be  credited  with  one- 
half  of  the  selling  price  of  the  stallion,  namel}',  $750,  as  of 
the*  10th  February,  1910,  the  day  when  the  stallion  was  actu- 
ally sold  by  the  plaintiff.  The  plaintiff,  with  reference  to  this 
date,  says  in  his  evidence  that  it  was  more  than  a  year  after 
the  10th  February,  1909.  I  am  taking  it  as  if  it  were  the 
exact  year.  The  defendant  mupt  also  be  credited  with  one 
half  of  the  profits  made  by  the  plaintiff  in  the  year  1909, 
namely,  $200,  and  this  would  be  credited  as  of  the  10th  Feb- 
ruary, 1910,  the  day  wlien  the  stiiUion  was  sold. 

The  result  is,  that  I  find  the  defendant  entitled  to  the 
following  credits  as  of  the  following  dates:  26th  August,  1908, 
value  of  ten  animals  taken  at  agreed  price,  $925 ;  13th  Decem- 
ber, 1908,  cash  from  J.  R.  Vant,  $151.25;  10th  February, 
1909,  value  of  ponies  appropriated  by  the  plaintiff,  $275 ;  10th 
February,  1910,  one-half  selling  price  of  stallion,  $750;'  10th 
February,  1910,  one-half  share  profits  1909,  $200. .  The  de- 
fendant is  also  entitled  to  one-half  of  the  service  fees  for  1908, 
which  were  assigned  to  the  plaintiff,  but  from  the  evidence 
it  is  impossible  to  state  what  this  item  should  be;  and  I  refer 
the  matter  to  the  Local  Registrar  to  take  further  evidence  and 
ascertain  the  amount.  To  arrive  at  this  amount,  the  Local 
Registrar  should  ascertain  the  amoimt  of  the  service  fees 
for  1908  which  the  plaintiff  has  collected,  or  which,  but  for 
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]u<  own  default,  lie  could  have  collected,  and  also  the  value 
of  the  uncollected  fees,  aiul  the  defendant  should  be  credited 
with  one-half  of  the  amount  so  fcxund  as  of  the  31st  December, 
11)08.^  The  plaintiir  is  entitled  to  be  credited  as  of  the  31st 
Decern  hen  1J)08,  with  $50  being  the  plaintiff's  share  of  the 
defentlantV  senice  fees.  The  plaintiff  claims  to  be  credite<l 
with  -$136.1)3,  being  one-half  the  amount  which  he  claims 
to  have  paid  for  the  grooming  and  care  uf  the  stallion  in 
(juestion.  The  evidence  on  this  latter  jwint,  both  as  te  ex- 
pense incurred  and  amount  paid,  is  anytiiing  but  satisfactory, 
and  I  find  it  quit<?  impossible,  under  the  evidence,  to  deal  with 
it.  1,  therefore,  refer  this  matter  also  to  the  Ix)cal  Registrar; 
and  the  amount  so  found  due  to  the  plaintiff,  as  the  result 
of  the  inquiry,  should  be  credited  as  of  the  31st  December, 
1908.  I  refer  it  generally  to  the  Local  Registrar  to  ascertain 
the  amount  due,  if  any,  under  the  mortgages  sued  on,  after 
allowing  all  credits  to  which  the  defendant  is  entitled  as  afore- 
said. If  it  should  be  found  that  there  is  no  balance  due  the 
})laintiff,  the  action  will  be  dismissed  with  costs.  If,  on  the 
other  hand,  it  should  be  found  that  there  is  a  balance  due 
the  plaintiff,  the  defendant  must  pay  the  same  within  six 
months  from  the  date  of  the  Local  Registrar's  report;  otlier- 
wise  his  interest  in  the  land  w41l  be  foreclosed. 

1  cannot,  under  any  circumstances,  allow  tlie  plaintiff  any 
C()^ts.  I  think  he  has  been  guilty  of  great  misconduct.  He 
lias,  in  my  judgment,  clearly  attempted  to  take  an  undue 
advantage  of  the  defendant.  Either  party  will  have  the  privi- 
lege uf  applying  to  a  Judge  in  Chambers  for  further  directions 
and  to  review  the  report  of  the  Local  Registrar.  In  the  event 
of  such  further  application  being  made,  I  would  suggest 
that  it  should  be  made  to  mvself. 


SASKATCHEWAN. 

-  I^iMONT,  J.  December  26th,  1911. 

TRIAL. 

KOLP  V.  nUNTP]R. 

Deed — Setting  aside  Conveyance  of  Land — Duress — Sale  at 
Undervalue — Ignorance  of  Vendor — Lack  of  Independent 
Advice. 

The  defendant  in  May,  1910,  sold  and  conveyed  a  quarter  sec- 
ti('n   of  land    to   the   plaintiff,   a   married   woman.     The   price   was 
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$2,200;  of  which  she  paid  $700  in  cash,  which  was  obtained  hj  a 
mortgage  on  the  farm,  and  gave  promissory  notes  for  the  balance. 
A  certificate  of  title  issued  to  the  plaintiff;  and  the  defendant  had  no 
security  for  his  $1,500  other  than  the  notes.  During  the  summer  of 
1910,  the  plaintiffs  husband  broke  about  145  acres  of  the  land;  but, 
in  September  of  that  year,  he  was  convicted  of  a  crime,  and  sent  to 
the  penitentiary.  On  the  1st  November,  1910,  the  day  on  which  tke 
first  promissory  note  was  due,  the  plaintiff  reconveyed  the  land  to 
the  defendant.  The  land  had  increased  in  value,  and,  for  that  reason 
and  because  he  had  no  security,  he  was  anxious  to  get  it  back.  The 
plaintiff  was  in  distress,  and  was  unused  to  transacting  business.  She 
had  no  independent  advice;  and  the  transfer  to  the  defendant  was 
for  less  than  the  real  value  of  the  land : — 

Held,  upon  the  evidence,  which  was  conflicting,  that  the  recon- 
veyance was  obtained  by  duress ;  but,  apart  from  that,  in  the  circum- 
stances above  set  out,  the  transaction  could  not  stand. 

Fry  V.  Lane,  40  Ch.  D.  313,  followed. 

Action  for  the  recovery  of  a  quarter-section  of  land  wluch, 
tlie  plaintiff  alleged,  she  transferred  to  the  defendant  under 
duress. 

G.  H.  Barr,  for  the  plaintiff. 

W.  W.  Guggisberg,  for  the  defendant. 

Lamont,  J. : — In  May,  1910,  the  plaintiff's  husband  pur- 
chased the  land  in  question  from  the  defendant  for  $2,200, 
payable  $700  cash,  $300  on  the  1st  November,  1910,  and  $400 
on  the  Ist  November  in  each  of  the  j^ears  1911,  1912,  and 
1913,  and  a  transfer  of  the  land  was  made  to  the  plaintiff 
and  a  certificate  of  title  thereto  issued  in  her  name.  She  ob- 
tained a  loan  of  $1,000  on  the  security  of  the  land,  out  of 
which  the  defendant  received  the  cash  payment  of  $700, 
and  he  also  received  her  promissory  notes  for  the  defen-ed  pay- 
ments. During  1910,  the  plaintiff's  husband  broke  about 
145  acres  of  the  land.  In  September  of  that  year,  he  was 
convicted  of  a  crime  and  sentenced  to  a  term  in  the  peniten- 
tiar}'.  A  few  days  after  the  plaintiff's  husband  was  sentenced, 
the  defendant  called  upon  her,  and  repeated  his  visits  a  num- 
ber of  times  with  an  interval  of  a  few  days  between  each.  The 
plaintiff  says  that  on  these  occasions  he  demanded  that  she 
give  him  back  the  land ;  that  he  did  not  want  payment  of 
the  note  which  was  to  become  due  on  the  Ist  November ;  but 
that  he  said  he  wanted  the  land.  She  says  that  she  told  him 
that  she  would  not  give  up  the  land :  and  that  he  said  to  her 
that,  if  she  did  not  give  up  the  land,  he  would  make  it  bad  for 
her ;  and  that,  on  the  morning  of  the  Ist  November,  he  came 
to  take  her  to  town,  where  she  had  agreed  to  go,  as  she  wanted 
to  get  the  money  to  pay  him,  and  he  threatened  to  shoot  her 
if  she  did  not  give  him  the  land  back.     She  went  to  town  and 
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transferred  the  land  to  liim  in  tlie  office  of  oiie  Kohlruss.  She 
did  this,  she  says,  because  she  was  scared.  She  further  says 
tliat  she  did  not  mention  the  matter  to  one  Petrovich,  a  frfend 
of  hers,  whom  they  saw  on  their  way  to  town,  because  the  de- 
fendant had  threatened  to  shoot  her  if  she  did.  The  defend- 
ant testified  that,  when  the  plaintiff's  liusband  was  sent  to 
gaol,  he  became  afraid  the  note  would  not  be  paid,  and  it 
was  to  urge  her  to  make  preparations  to  pay  it  on  the  1st 
November  that  he  went  to  see  her.  He  says  he  called  on 
lior  four  times,  twice  alone  and  twice  with  liis  wife;  that  he 
did  not  demand  tlie  land ;  but  that  what  he  wanted  was  the 
money  for  the  note  falling  due  on  the  1st  November.  He  said 
that  the  taking  of  the  land  back  was  not  mentioned  until 
the  30th  October,  when  he  was  there  with  his  wife,  when 
the  plaintiff  said:  **  I  will  tell  3'ou  one  thing:  I  will  go  to 
town  on  the  1st  November,  to  Kohlruss,  and  see  if  I  can  get 
the  money;  and,  if  I  cannot  get  it,  I  will  not  bother  about 
the  land  any  more.^'  He  says  that  she  further  intimated  that, 
as  her  husband  was  not  at  home,  she  could  not  work  a  half 
section;  and  that  this  was  all  that  was  said  about  getting  the 
land  back, 

I  find  that  this  evidence  on  the  part  oi  the  defendant  is 
not  to  be  relied  upon.  He  had  obtained  advice,  a  few  weeks 
before,  as  to  the  security  he  had  for  the  unpaid  purchase- 
money,  and  was  told  that  he  had  no  security  at  all.  In  his 
examination  for  discovery,  he  admitted  that  he  did  want  the 
land  back,  and  that  he  told  her  that,  if  she  could  not  pay, 
he  would  have  to  have  it  back.  Further,  Martin  Schurle,  who 
was  present  at  one  of  the  interviews  between  the  plaintiff  and 
the  defendant,  and  whose  evidence  I  accept,  states  that  on 
that  occasion  the  defendant  said :  "  You  have  to  give  me  my 
land  back.^' 

The  plaintiff's  husband  became  liberated  from  prison  in 
May,  1911,  and  on  his  return  went  to  see  the  defendant  about 
the  land.  The  defendant  stated  that  he  was  glad  to  get  the 
land  back,  and  that  he  would  not  sell  under  $20  per  acre  cash. 
A  short  time  after  the  plaintiff  had  re-transferred  the  land 
to  the  defendant,  and  before  the  transfer  was  registered,  the 
plaintiff's  brother-in-law  went  to  the  defendant  and  said  that 
he  would  give  him  the  money  required  to  pay  the  note  if  he 
would  let  the  plaintiff  have  the  land.  This  offer  the  de- 
fendant refused.  There  were  a  number  of  inconsistencies  in 
the  plaintiff^s  evidence ;  but,  on  the  whole,  T  prefer  to  believe 
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it  as  against  that  of  the  defendant.  On  the  Slst  October,  she 
was  not  willing  to  give  up  the  land.  When  they  got  to  town 
next  morning  she  was.  As  soon  as  the  defendant  got  to 
Kohlniss's  office,  he  told  Kohlruss  to  draw  up  the  transfer. 
This  was  before  the  plaintiff  saw  Kohlruss,  although  the  night 
before  j-he  had  not  been  willing  to  give  up  the  laud  unless 
Kohlruss  failed  to  get  her  the  money  to  pay  the  defendant. 
What  argument  or  persuasion  caused  her  to  change  her  mind 
and  become  willing,  between  the  evening  of  the  31st  October, 
and  their  arrival  in  town  next  morning?  She  says  it  was 
because  the  defenadut  threatened  to  shoot  her  if  she  did  not. 
He  offers  no  reasonable  explanation.  I,  therefore,  find  that 
the  transfer  was  executed  by  the  plaintiff  under  duress. 

But,  even  if  there  had  not  been  duress,  I  am  of 
opinion  that  the  transaction  cannot  stand.  The  land  had 
increased  considerably  in  value,  and  the  defendant  was 
anxious  to  get  back,  not  only  on  account  of  this  increase,  but 
also  ))C('ause  he  had  no  security  for  the  purchase-price.  The 
plaintiff  was  a  woman  in  distress;  and  from  the  manner  in 
wliioh  she  gave  her  evidence  I  should  say  she  was  unused  to 
transnetii\i^  business.  She  had  not  independent  advice;  and 
the  transfer  to  the  defendant  was  for  less  than  the  real  value 
of  the  hind. 

hi  Fry  v.  Lane,  40  Ch.  D,  313,  Kay,  J.,  said:  "The 
result  of  the  decisions  is,  that  where  a  purchase  is  made  from 
a  poor  and  ignorant  man  at  a  considerable  unden^alue,  the 
vendor  having  no  independent  advice,  a  Court  of  Equity  will 
set  aside  the  transaction.^' 

T.  therefore,  hold  that  the  transfer  to  the  defendant  must 
be  set  aside. 

Tlie  notes  for  the  purchase-money  given  by  the  plaintiff 
were  destroyed  when  the  defendant  obtained  the  *  transfer. 
As  tliere  are  a  number  of  matters  to  be  taken  into  account,  I 
will,  unless  the  parties  agree  as  to  the  amounts,  direct  a 
reference  to  the  Local  Eegistrar  to  ascertain  the  amount 
which  would  now  be  due  to  the  defendant  under  the  notes 
originally  given,  also  to  ascertain  the  incumbrances  now  upon 
the  land,  including  both  principal  and  interest,  and  the 
amount  which  would  have  been  due  under  the  incumbrances 
as  tiiey  stood  when  the  land  was  re-transferred  to  the  de- 
ft ndant.  The  difference  between  these  amounts  will  be  credited 
to  the  plaintiff.  The  plaintiff  is  also  entitled  to  an  account 
^>f  tlie  profits  received  by  the  defendant  out  of  the  eighty  acres 
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lultivated  ])y  bim  in  1010:  this  credit,  and  the  credit  to 
which  the  plaintii!  is  entitled  on  account  of  additional  in- 
cumbrances being  placed  on  the  land,  will  be  deducted  from 
the  amount  found  due  on  the  notes.  Upon  payment  into 
Court  by  the  plaintiff,  within  sixty  days  from  the  date  of 
the  Registrar's  report,  of  the  net  amount  found  to  be  still 
due  to  the  defendant,  and  upon  depositing  new  notes  for 
the  ones  remaining  unpaid  but  destroyed,  the  transfer  from 
the  plaintiff  to  the  defendant  will  l)e  set  aside  and  the  certifi- 
cate of  title  to  him  cancelled,  and  a  new  certificate  of  title  is- 
sued to  the  plaintiff,  but  subject  to  the  incumbrances  against 
the  land.    The  defendant  will  pay  the  plaintiff's  costs. 


SASKATCHEWAN. 

Lamoxt,  J.  December  6Tir,  1911. 

TRIAL. 

LOTT  V.  GIVEN. 

Landlord  and  Tenant — Farming  on  Shares  —  Covenant  of 
Tenant  to  Summer- fallow — Alleged  Breatch  —  Evidence 
— Onus  on  Tenant  to  Account  for  ^Tyindlord's  Share  of 
Crops — Assignment  by  Landlord  of  Benefit  of  Lease — 
Ahsence  of  Re-msignment  —  Evidence  —  Arrangement 
— Equitable  Right  of  Landlord  to  Share  of  Crops, 

The  plaintiff,  in  1006,  leased  bis  farm  to  the  defendant  for  firt 
years.  The  defendant  was  to  pay  as  rent  one-half  of  the  grain  grown 
on  the  farm,  less  that  grown  on  forty  acres  of  stubble  land,  which 
he  was  allowed  free  use  of  for  growing  oats  for  himself: — 

Held,  upon  the  evidence,  that  the  plaintiffs  claim  for  damages 
for  breach  by  the  defendant  of  the  provisions  of  the  lease  as  to 
summer-fallowing  250  acres  in  each  of  the  years  1007,  1008,  and  1909, 
failed. 

The  plaintiff  also  claimed  for  certain  quantities  of  wheat,  barley, 
and  oats,  parts  of  his  share  of  the  crop  grown  upon  the  land  in 
1909,  which,  he  alleged,  the  defendant  did  not  deliver  to  him,  but 
retained  and  converted  to  his  own  use: — 

Held,  that  the  onus  was  on  the  defendant  to  account  for  the 
plaintiffs  share  of  the  grain,  and  he  was  liable  to  the  plaintiff  in 
the  sum  of  $723.30. 

The  plaintiff  admitted  that  in  1908  he  had  assigned  the  benefit 
of  the  lease  to  T.  and  K.  as  trustees  for  B.,  who  was  mortgagee  of 
the  lands,  and  that  no  re-assignment  had  ever  been  made;  but  both 
the  plaintiff  and  B.  swore  that  the  assignment  was  to  cover  only  the 
rent  for  1908,  and  E.  stated  that  he  claimed  no  interest  in  the  crop 
of  1909:— 

Heldf  that  the  plaintiff  was,  in  equity,  as  against  the  defendant, 
entitled  to  the  rent  for  1909. 
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In  1906,  the  plaintiff  leased  his  farm  to  the  defendant 
for  five  years.  The  defendant  was  to  pay  as  rent  one-half 
of  the  grain  grown  on  the  farm,  less  that  grown  on  forty 
acres  of  stubble  land,  which  he  was  allowed  free  use  of  for 
growing  oats  for  himself.  The  plaintiff  sued  for  damages 
resulting  from  the  defendant's  failure  to  summer-fallow  250 
acres  in  each  of  the  years  1907,  1908,  and  1909,  as  provided 
in  the  lease.  He  also  claimed  for  certain  quantities  of 
wheat,  barley,  and  oats,  parts  of  his  share  of  the  crop  grown 
upon  the  land  in  1909,  which,  he  alleged,  the  defendant  did 
not  deliver  to  him,  but  retained  and  converted  to  his  own  U55e. 

F.  W.  Turnbull,  for  the  plaintiff. 
F.  L.  Bastedo,  for  the  defendant. 

Lamont^  J.:  —  The  plaintiff's  claim  for  damages  for 
breach  by  the  defendant  of  the  provisions  of  the  lease  aa  to 
tlie  summer-fallowing,  in  my  opinion,  totally  fails.  I  find 
that,  in  1907,  the  plaintiff  told  the  defendant  to  crop  all  the 
land  that  was  suitable  for  cropping  and  to  summer-fallow  the 
rest,  and  he  admitted  that  the  defendant  was  to  be  the  judge 
of  what  land  was  fit  to  be  cropped.  In  that  year,  the  defend- 
ant put  all  the  cultivated  land  in  crop  except  140  acres, 
which  he  summer-fallowed.  In  1908,  the  defendant  summer- 
fallowed  200  acres  and  cropped  the  rest.  The  crop  that  year 
was  badly  frozen,  and  the  plaintiff  assigned  the  rent  for  that 
year  before  the  grain  was  threshed.  In  1909,  I  find  that  the 
crop  on  the  stubble  ground  was  just  as  good  as  that  on  the 
summer-fallow.  The  plaintiff,  therefore,  did  not  suffer  any 
loss  through  the  defendant's  supimer-fallowing  200  instead  of 
250  acres  in  1908.  In  the  fall  of  1909,  the  plaintiff  sold  the 
farm.  As  he  has  not  shewn  that  he  suffered  loss  through  the 
failure  of  the  defendant  to  summer-fallow  the  amounts  re- 
quired by  the  lease  in  the  years  1908  and  1909,  he  is  not  en- 
titled to  recover. 

As  to  his  claim  for  the  rent  for  1909 :  I  find  that  there 
was  threshed  upon  the  plaintiff's  land  that  year  8,356  buahels 
of  wheat,  894  bushels  of  barley,  and  2,414  bushels  of  oats.  Of 
this  amount,  the  plaintiff,  under  the  lease,  was  entitled  to 
one-half  of  the  wheat  and  barley  and  one-half  of  the  oats, 
less  the  oats  grown  on  forty  acres.  On  the  evidence  of  Kirk- 
wood  Given,  I  find  that  there  were  fifty  acres  of  oats  in  all. 
The  plaintiff,  therefore,  was  entitled  to  one-half  of  what 
was  grown  on  ten  acres,  or  one-tenth  of  the  entire  quantity 
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threshed,  that  is*,  to  241.4  bushels.  As  it  was  admitted  that 
he  did  not  .i^^et  his  share  of  the  oat?,  T  allow  him  241.4 
bushels  at  'i2  cents  per  bushel,  or  in  all  for  oats,  $53.10. 

On  the  20th  September,  1909,  the  Sheriff,  acting  under 
a  number  of  writs  of  execution  against  the  goods  of  the  plain- 
tiff, directed  a  seizure  to  ])e  made  of  the  plaintiff's  interest 
in  the  wheat  and  barley  then  upon  the  land  covered  by  the 
lease.  Ilis  officer  went  upon  the  land  and  purported  to  make 
a  seizure,  and  left  the  defendant  in  charge  of  the  grain  as 
Sheriff's  officer  in  possessi(m.  Acting  under  the  Sheriff's  in- 
.-tructions,  tlie  defendant  had  the  grain  threshed,  and  he  de- 
livered 3,()(}0  bushels  of  wheat  and  440  bushels  of  barley. 
This  is  all  he  accounted  for  to  the  Sheriff.  For  delivering 
this  grain,  the  Sheriff  paid  him  six  cents  per  bushel,  or 
$246.  The  ])laintiff>  share  of  the  grain  threshed  was  4,178 
inishels  of  wheat  and  447  bushels  of  barley.  Taking  from 
thcv<e  amounts  the  quantities  delivered  by  the  defendant  to 
the  Sheriff  leaves  a  shortage  of  518  bushels  of  wheat  and  7 
bushels  of  barley,  for  which  the  plaintiff  now  claims  pay- 
ment. The  defendant,  although  present  in  Court  during  the 
whole  of  the  trial,  did  not  go  into  the  witness-box  and  testify 
that  he  liad  delivered  the  whole  of  the  plaintiff's  share  of  the 
wheat  and  barley.  On  his  behalf,  however,  it  was  contended 
that  the  difference  between  the  amount  he  delivered  and  the 
<iuantity  threshed,  according  to  the  threshers  computation, 
was  accounted  for  by  the  fact  that  quite  frequently  grain, 
when  weighed  in  the  elevator,  does  not  come  up  to  the  amount 
calculated  by  the  thresher  from  measurements  taken  of  the 
bins,  as  was  done  in  this  case;  and  evidence  was  introduced 
to  shew  that,  if  the  wheat  graded  Xo.  4  or  5  Northern,  there 
would  probably  be  quite  a  shrinkage.  However  important 
this  testimony  might  be  in  corroborating  a  sworn  statement 
by  the  defendant  that  he  delivered  the  whole  of  the  plain- 
tiff's share  of  the  crop,  and  that  such  share  was,  so  far  as 
the  M'heat  was  concerned,  of  low  grade,  it  does  not  seem  to 
me  to  be  of  importance  in  the  absence  of  such  testimony. 
The  evidence  satisfies  me  that  wheat  grading  No.  1,  2,  or  3 
will,  according  to  the  elevator  weights,  amount  to  as  many 
bushels  as  were  estimated  from  the  measurements  of  the  bins 
in  this  case.  The  defendant  was  the  only  person  at  the  trial 
who  could  say  whether  he  delivered  tie  whole  of  the  plain- 
tiff's share,  and  testify  that  the  wheat  was  of  low  grade.  He 
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tint  liaving  given  this  testimony,  I  hold  that  there  was 
threshed  the  number  of  bushels  stated  by  the  thresher. 

The  niaiu  defence,  however,  was,  that,  as  the  whole  of 
tlie  plaintiffs  share  of  the  wheat  and  barley  has  been  seized 
by  the  Sheriff,  the  defendant  did  not  have  to  account  to  the 
plaintiff  therefor,  but  only  to  the  Sheriff,  as  after  the  seizure 
the  defendant  was  in  possession  as  Sheriff's  bailiff  only.  What 
the  Sheriff  seized,  according  to  the  evidence  of  his  officer, 
Xeil  Smith,  was  "the  interest  of  the  plaintiff  in  400  acres 
i>f  wheat  and  40  acres  of  barley  upon  the  demised  premises, 
this  being  all  the  wheat  and  barley  thereon.  "  Just  how  the 
Sheriff  could  make  a  valid  seizure  at  tliat  time  is  a  little 
difficult  to  understand.  The  grain  was  not  then  threslied, 
and  until  it  was  threshed  and  divided,  and  the  lessor's  share 
set  apart  for  him,  the  entire  property  in  the  grain  was  in 
the  tenant:    Eobinson  v.  Lott,  2  Sask.  L.  R.  276. 

At  the  date  of  the  seizure,  therefore,  the  execution  debtor 
having  no  property  in  the  grain,  there  was  nothing  to  wliich 
the  executions  could  attach.  Subsequently,  however,  the  grain 
was  threshed,  and,  to  the  extent  of  7,320  bushels  of  wheat 
and  880  bushels  of  barley,  it  was  divided,  and  the  plaintiff^^s 
?hare  delivered  at  the  elevator,  with  the  exception,  of  200 
bushels  of  barley,  which  were  sold  to  a  neighbour.  The  pro- 
reeds  of  this  grain  the  Sheriff  received,  and  his  right  to  re- 
ceive it  is  not  questioned  by  the  plaintiff.  As  to  the  balance 
of  the  grain  threshed,  no  evidence  was  given  as  to  what  l)e- 
tame  of  it.  So  far  as  appears  from  the  evidence  before  me, 
the  defendant  may  still  have  it  on  the  farm.  The  plaintiff's 
f^hare  and  the  defendant's  share  may  still  be  undivided,  in 
which  case  the  property  in  the  grain  is  still  in  the  defendant, 
and  not,  therefore,  seizable  by  the  Sheriff  under  the  execu- 
tions. Jt  was  the  defendant's  duty  under  the  lease  to  de- 
liver 4,178  bushels  of  wheat,  447  bushels  of  barlej-,  and  241.4 
bushels  of  oats  at  the  elevator  on  behalf  of  the  plaintiff. 
He  has  accounted  for  3,660  bushels  of  wheat  and  440  bushels 
of  barley,  by  seeing  that  those  quantities  were  delivered  to 
the  Sheriff,  who  claimed  the  same  under  execution.  The 
balance  of  the  plaintiff's  share  has  not  been  accounted  for. 
The  onus  is  on  the  defendant  to  account  for  it.  He  could 
account  for  it  by  shewing  delivery  either  to  the  plaintiff  or 
to  the  Sheriff  claiming  under  executions.  Not  having  done 
Fo,  he  is,  in  my  opinion,  still  liable  to  account  to  the  plain- 
tiff for  it. 
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During  the  hearing,  the  plaintiflE  admitted  that  in  1908 
he  had  assigned  the  henefit  of  the  lease  to  Thomson  and 
Kennedy  as  trustees  for  one  Emerson,  who  was  mortgagee  of 
the  lands,  and  that  no  re-assignment  had  ever  been  made^ 
and  an  application  was  made  to  me  by  the  defendant's  coun- 
sel to  amend  the  pleadings  by  setting  up  this  fact.  Both 
the  plaintiff  and  Emerson,  who  was  a  witness,  swore  that  the 
assignment  was  only  to  cover  the  rent  for  the  year  1908, 
and  Emerson  stated  that  he  claimed  no  interest  in  the  crop 
of  1909. 

Under  these  circumstances,  I  am  of  opinion  that  tlie 
plaintiff  is,  in  equity,  as  agaitist  the  defendant^  entitled  to 
the  rent  for  1909. 

It  also  came  out  in  evidence  that  the  Sheriff  had  paid 
the  defendant  $24G  for  hauling  the  plaintiff's  share  of  the 
prain  to  market,  and  an  application  was  made  to  amend  the 
statement  of  claim  by  including  a  claim  for  this  amount.  1 
am  of  opinion  that  this  should  be  allowed.  Under  the  lease 
the  defendant  was  under  obligation  to  deliver  the  plaintiff's 
grain  free  of  charge.  He  delivered  it,  but  charged  and  re- 
ceived $246  for  so  doing.  This  charge  has  to  be  borne  by 
the  plaintiff;  for,  if  the  defendant  had  delivered  it  free,  the 
plaintiff's  liability  on  the  executions  would  have  been  re- 
duced by  that  amount.  The  result  of  the  transaction,  in 
effect,  was,  that  the  defendant  charged  the  plaintiff  for  doing 
that  which  he  agreed  to  do  for  nothing.  The  plaintiff 
should,  therefore,  in  my  opinion,  be  reimbursed.  I,  there- 
fore, hold  that  the  defendant  must  account  for 

518  bushels  of  wheat  at  81c $  419  58       ' 

14  bushels  of  barley  at  33c 4  B2 

241.4  bushels  of  oats  at  !&2c. 53  10 

Amoimt    paid    defendant    for    hauling 

grain    to    elevator    246  00 

In  all   $  723  30 

There  will  be  judgment  for  the  plaintiff  for  $723.30  and 
costft. 
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SASKATCHEWAN. 
Lamont^  J.  December  26th,  1911. 

TRIAL. 

NICHOL  V.  NELSOX. 

Zcndlord  and  Tenant  —  Tenancy  from  Year  to  Year  on 
Terms  of  Expired  Lease — Default  in  Payment  of  Rent — 
Re-eniry  by  Bringing  Action  of  Ejectment — Holding  over 
— Damages — Contract  for  Purchase  and  Sale  of  Land — 
Abandonment  —  Cotmterclaim  for  Money  Expended  by 
Tenant 

The  plaintiffs  leased  a  farm  to  E.  B.  N.  for  one  year,  ending  on 
tlie  3lRt  March,  1909,  at  a  rental  of  one-half  the  crop  grown  on  the 
land.  K.  B.  N.,  with  the  consent  of  the  plaintiffs,  turned  the  term 
over  to  the  defendant*  who  went  into  possession,  and  at  the  expira- 
tion of  the  term  remained  in  possession,  and  was  in  possession  when 
this  action  was  brought,  for  ejectment  and  damages.  For  the  year 
X909,  the  defendant  paid  the  rent.  The  plaintiffs'  share  of  the 
amount  realised  from  the  1910  crop  was  $2,984.51,  of  which  the 
defendant  paid  only  $600.  The  crop  of  1911  was,  at  the  time  of  the 
trial,  still  unthreshed.  The  defence  was,  that  the  defendant  was  in 
possession  as  purchaser  of  the  farm,  under  an  alleged  contract  made 
in  January,  1910;  or,  if  he  was  a  tenant,  he  was  a  tenant  from  year 
to  year,  and  had  not  been  given  any  notice  to  vacate  the  premises : — 

Held^  that,  if  a  concluded  contract  for  sale  and  purchase  of  the 
land  could  be  spelled  out  of  the  correspondence — and  that  was  doubt- 
ful— there  was  an  abandonment  thereof  by  the  parties;  and  the  de- 
fendant was  not  entitled  to  specific  performance. 

The  lease  contained  a  provision  that,  in  case  the  rent  or  any 
part  thereof  should  be  in  arrear  for  two  calendar  months,  the  plain- 
tiffs might  enter  upon  and  take  possession  of  the  demised  premises, 
and  the  term  should  thereupon  cease  and  determine: — 

Held,  that,  at  the  time  of  the  commencement  of  the  action,  the 
rent  was  in  arrear  for  more  than  two  months;  and,  the  cause  of 
forfeiture  being  complete,  the  bringing  of  an  action  for  the  recovery 
of  iKMuession  was  equivalent  to  actual  entry. 

Ch-eenwood  v.  Moss,  L.  R.  7  C.  P.  360,  and  Ware  v.  Booth,  10 
Times  L.  R.  446,  followed. 

The  plaintiffs  were,  therefore,  in  the  position  of  having  made  a 
re-entry  upon  the  date  they  commenced  this  action;  thereupon,  the 
term  was  at  an  end,  and  th^  defendant  had  no  longer  any  right  to 
remain  on  the  land:  and  his  holding  over  entitled  the  plaintiffs  to 
damages  for  being  deprived  of  the  land,  assessed  at  $1,200. 

Held,  also,  that  the  defendant's  counterclaim  for  money  expended 
for  seed  wheat  and  machinery  should,  on  the  evidence,  be  disallowed. 

Action  for  the  recovery  of  possession  of  land  and  for 
damages. 

G.  F.  Blair,  for  the  plaintiffs. 
P.  L.  Bastedo,  for  the  defendant. 
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Lamont,  J.: — In  April,  1908,  the  plaintiffs  leased  the 
land  in  question  to  one  Eli  E.  Nel?on,  for  the  tenn  of  one 
year,  ending  on  the  31st  March,  1909,  at  a  rental  of  one- 
half  the  crop  grown  on  the  land.  Eli  P].  Nelson,  with  the 
consent  of  the  plaintiffs,  turned  the  tenn  over  to  the  defend- 
ant, who  went  into  possession.  At  the  expiration  of  the  term 
he  remained  in  possession,  and  is  in  possession  still.  For 
the  year  1909,  the  defendant  paid  the  plaintiffs  the  rent  re- 
served under  the  lease,  which  was  accepted  by  them.  For 
the  year  1910,  the  crop  realised  $6,802.02,  of  which  the  plain- 
tiffs' share,  after  deducting  the  expenses  which  the  lease  pro- 
vided should  be  l>orne  by  them,  amounted  to  $2,984.51.  The 
defendant  paid  into  the  bank  for  the  plaintiffs  the  sum  of 
$600,  but  failed  to  pay  the  balance.  The  crop  of  1911  is, 
for  the  most  part,  still  unthreshed.  The  defendant  resists 
the  action:  (1)  on  the  ground  that  in  the  month  of  January, 
1910,  there  was  a  contract  entered  into  between  himself  and 
the  plaintiffs  by  which  he  purchased  the  land  for  $16,000, 
payable  $1,000  in  the  fall  of  1910,  and  the  balance  by  de- 
liyery  to  the  plaintiffs  one-half  the  crop  grown  upon  the 
land  in  each  year.  In  the  alternative,  he  alleges  that  by  a 
letter  written  to  him  on  the  28th  October,  1910,  the  plaintiff 
Alexander  Nichol  the  younger  offered  to  sell  him  the  said 
land  for  $20,000,  and  that,  by  a  telegram  dated  the  4th 
November,  1910,  he  accepted  that  offer;  and  (2)  on  the 
groxmd  that,  if  he  is  a  tenant  of  the  plaintiffs,  he  is  a  tenant 
from  year  to  year,  and  has  not  been  given  any  notice  to  va- 
cate the  premises ;  and  he  counterclaims  for  specific  perform- 
ance of  the  agreements  to  purchase  and  for  damages,  and 
alFo  for  the  price  of  some  seed  grain  and  machinery. 

At  the  trial,  counsel  for  the  defendant  abandoned  his 
alternative  claim  of  purchase  under  the  offer  of  the  28th 
October,  1910,  and  its  acceptance  by  telegram  of  the  4th 
November. 

As  to  the  contract  to  purchase  founded  on  the  letter  of 
the  10th  January,  1910,  I  am  of  opinion  that,  if  a  concluded 
contract  could  be  spelled  out  of  the  correspondence — con- 
cerning which  I  have  some  doubt — there  was  a  clear  aban- 
donment of  the  same  by  the  parties  thereto.  I  find  that,  in 
the  spring  of  1910,  the  plaintiff  Alexander  Nichol  the 
younger  came  from  British  Columbia,  where  the  plaintiffs 
were  residing,  to  Yellowgrasf,  where  the  defendant  was,  and 
iYey  arranged  to  make  application  to  the  Trust  and  Jjoan 
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Coiiipany  for  an  additional  mortgage  on  the  land  sufficient  to 
enable  the  plaintiffs^  out  of  the  additional  advance,  to  ob- 
tain the  cash  payment  of  $1,000  which  the  defendant  was 
to  make  under  the  plaintiffs*  offer  to  sell.  The  defendant 
was  then  to  assume  the  loan.  These  negotiations  fell  through. 
In  October,  1910,  the  paid  Xichol  again  came  to  Yellow- 
grass,  and  saw  the  defendant.  On  that  occasion,  Xichol 
says,  and  I  accept  his  testimony,  that  be  explained  to  the  de- 
fendant that  the  loan  had  not  gone  through,  and  that  the 
(defendant  would  have  the  place  for  that  season  under  the 
lease,  and  that  the  defendant  made  no  objection  whatever  to 
go  holding  it.  He  further  says  that  he  prepared  a  state- 
ment of  tlie  amount  which  would  be  coming  to  the  plain- 
tiffs for  that  year  on  the  basis  of  the  lease,  the  defendant 
giving  him  the  necessary  information  therefor.  This  state- 
ment was  put  in  evidence,  and  the  defendant  admitted  giving 
the  information  or  directing  the  plaintiffs  where  to  get  it, 
and  also  admitted  that  he  saw  it,  and  that  it  was  calculated 
upon  the  basis  of  the  land  being  under  lease,  and  that  he  made 
no  objection  to  it.  The  statement  shews  that  $600  had  been 
placed  by  the  defendant  in  the  bank  to  the  credit  of  the 
plaintiffs.  Subsequently,  in  February,  1911,  the  defendant 
admitted  that  he  had  paid  in  this  $600  on  accoimt  of  rent. 
1  also  find  that,  on  that  visit,  the  defendant  asked  Nichol 
what  the  plaintiffs  would  sell  the  land  for,  that  fall,  and 
that  Nichol  told  him,  $20,000,  but  that  he  could  do  nothing 
definite  until  he  got  hack  and  saw  his  father,  who  owned 
part  of  the  land.  The  defendant  requested  that,  if  they  sold 
at  that  price,  they  would  let  him  (the  defendant)  have  it. 
Nichol  said  he  would  write  him  when  he  got  home. 
I^he  day  l^efore  Nichol  left  for  home,  he  and  the  defendant 
went  into  the  office  of  one  Murtz,  a  real  estate  agent  with 
whom  the  ])laintiffs  had  listed  the  land;  and  the  defendant 
says  that  Nichol  told  Murtz  in  his  presence  that  he  was 
going  to  sell  the  place  to  the  defendant;  that  Murtz  there- 
upon told  him  he  could  not  do  it,  as  another  man  had  spoken 
for  it.  The  defendant,  during  this  conversation,  made  no 
claim  to  being  owner  under  the  letter  of  the  previous 
January. 

A  few  days  after  Nichol  returned  to  British  Columbia,  he 
wrote  to  the  defendant  under  date  the  28th  October,  1910, 
in  wliich  letter  he  said :  '*  However,  if  you  are  very  anxious  to 
get  the  place  down  there,  we  would  sell  it  for  the  sum  of 
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$*20,00(),  as  T  told  you,  but  we  would  want  %i,ryOO  cash,  that 
is,  $500  on  each  quarter  section,  with  7  per  cent  interest, 
and  this  amount  is  only  half  what  we  are  asking  in  f:ash 
from  any  other  party:  in  fact,  when  T  listed  it  with  Murtz 
for  sale  at  $20,000,  T  a^ked  for  the  quarter  of  the  amount 
ir  cash,  which  is  $5,000;  and  I  told  him  that,  in  any  case, 
we  would  not  want  to  take  less  than  $3,000  cash,  which 
amount  is  $1,000  on  each  quarter  section.  Of  course,  the  bal- 
ance would  be  on  the  half-crop  payment  plan,  which  would 
mean  the  half  of  the  crop  dear  to  us.  You  would  have  to 
furnish  everything  and  pay  all  expenPcs  out  of  your  share 
of  the  crop,  such  as  seed,  binder  twine,  taxes,  threshing  imple- 
ments, etc.,  and,  if  you  do  buy,  it  would  be  all  ri^ht  to  have 
Hensley  do  your  business,  as  I  was  thinking  it  would  be  bet- 
ter to  have  all  the  business  done  through  his  bank.  How- 
ever, write  me  at  once  for  any  further  information,  if  you 
think  j'ou  can  pay  down  $1,500  to  close  the  deal.^^ 

On  the  4th  November,  the  defendant  telegraphed  the 
plaintiffs,  as  follows:  "  Yellowgrass,  Nov.  4th,  1910.  To 
Alexander  Nichol,  AV.  B.  R.,  via  Kelowna.  T  will  take  the 
place  at  your  pirce.  Let  me  know  at  once  what  to  do.  S. 
W.  Nelson.'^ 

On  the  face  of  it,  this  telegram  would  seem  to  be  an  ac- 
ceptance of  the  offer  contained  in  the  plaintiffs'  letter  of 
the  28th  October.  The  defendant  in  the  witness-box,  how- 
ever, said  it  was  not.  He  stated  that  he  had  not  received 
the  letter  of  the  28th  October  at  the  time  he  sent  the  tele- 
gram :  that  what  he  was  accepting  was  the  plaintiffs'  offer 
of  the  preceding  January.  His  explanation  is,  that  he  heard 
the  plaintiffs  were  going  to  sell  the  place  to  some  one  else, 
and  that  he  realised  that  he  had  never  formally  accepted  the 
offer  of  the  preceding  January,  so  he  wired  an  acceptance  of 
that  offer.  Mr.  Murtz,  in  his  evidence,  stated  that  on  the 
3rd  November  the  defendant  came  into  his  office  and  shewed 
him  the  letter  of  the  28th  October,  that  he  thereupon  told 
him  that  he  (Murtz)  had  sold  the  land  to  Johnson;  that 
next  day  the  defendant  came  again  to  his  office,  and  said  that 
he  had  wired  Nichol,  and  he  was  going  to  liold  him  to  it. 
In  view  of  all  this  evidence,  I  have  no  hesitation  in  holding 
that  the  defendant's  telegram  of  the  4th  November  was  in- 
tended to  be  an  acceptance  of  the  offer  of  the  28th  October, 
and  shews  conclusively  that  the  defendant  abandoned  the 
contract  of  the  preceding  January,  if  contract  there  was. 
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The  fact  tliat  he  made  no  claim  to  being  the  owner  of  the 
land  when  the  statement  shewing  the  amount  due  the  plain- 
tiffs for  1910,  made  upon  the  basis  of  the  land  being  under 
the  lease  for  that  year,  was  shewn  to  him,  is  evidence  of  his 
acquiescence  in  the  proposal  of  Nichol  that  he  hold  the 
land  for  that  year  under  the  lease.  So  also  is  his  silence 
when  Nichol  said  in  his  presence  to  Murtz  that  he  wa? 
,  going  to  fell  the  land  to  the  defendant. 

In  Connors  v.  Beid,  3  0.  W.  N.  at  p.  209,  Riddell,  J., 
Faid :  *^ '  Silence  is  sometimes  conduct,*  says  Bramwell,  B.,. 
in  Keen  v.  Priest,  1  F.  &  F.  314,  and  where,  from  the  rela- 
tions of  the  parties,  a  reply  might  naturally  and  ordinarily 
be  expected,  f iU^nce  is  strong  evidence  of  acquiescence." 

It  seems  to  me  that,  if  the  defendant  had  considered  him- 
self to  be  the  owner  of  the  land  under  a  contract  made  the 
preceding  January,  he  would,  on  these  occasions,  have  said 
50.  His  subsequent  admission  that  the  $600  paid  into  the 
bank  to  the  plaintiffs'  account,  out  of  the  crop  of  1910,  was 
paid  as  rent,  is  totally  inconsistent  wath  his  present  claim 
that  he  was  the  owner  of  the  land  from  the  preceding  January. 
The  counterclaim  for  specific  performance,  therefore,  fails. 

The  next  question  is,  are  the  plaintiffs  entitled  to  recover 
possession  of  the  property?  The  lease  contained  the  follow- 
ing provision :  "  And  in  case  the  rent  hereby  reserved  or  any 
part  thereof  is  in  arrear  for  the  space  of  two  calendar  months 
.  .  .  said  lessor  may  enter  upon  and  take  possession  of 
the  demised  premises,  and  the  tenn  hereby  granted  shall 
thereupon  cease  and  determine."  The  lease  required  the  de- 
fendant to  deliver  to  the  plaintiffs,  in  Yellowgrass,  one  half 
of  the  grain  grown  upon  the  place.  In  the  fall  of  1910,  the 
defendant  delivered  the  plaintiffs'  share,  amounting  to 
$2,984.51,  at  Yellowgrass,  but  to  his  own  order,  instead  of 
that  of  the  plaintiffs',  and  he  sold  the  same;  and,  with  tlie 
exception  of  $600,  he  retained  the  proceeds,  and  now  admits 
that  he  has  used  them.  On  the  3rd  February,  1911,  he  wrote 
to  the  plaintiffs  saying  that  he  had  their  half  of  the  proceeds. 
At  the  time  the  writ  in  this  action  was  issued,  the  rent  was  in 
arrear  for  more  than  two  months.  Where  the  cause  of  a  for- 
feiture is  complete,  the  bringing  of  an  action  for  recovery  of 
possession  is  equivalent  to  actual  entry:  Greenwood  v.  Moss, 
L.  R.  7  C.  P.  360:  AVare  v.  Booth,  10  Times  L.  B.  446.  The 
plaintiffs  are,  therefore,  in  the  position  of  having  made  a  re- 
entry upon  the  date  they  commenced  this  action.    They  liav- 
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ing  re-entered,  the  teiin  was  then  at  an  end,  and  the  defend- 
ant had  no  longer  any  right  to  remain  on  the  land.  His  hold- 
ing over  entitles  the  plaintiffs  to  damages  for  being  deprived 
of  the  land  for  the  present  season,  which  damages,  on  the 
evidence,  I  fix  at  $1,200. 

In  addition  to  claiming  specific  performance,  the  defend- 
ant counterclaimed  for  $242.50,  seed  wheat  used  by  him  in 
the  year  1910,  which  the  plaintiffs  should  have  paid  for.  To 
this  he  would  be  entitled  if  he  bought  the  wheats  and  if  he 
included  all  the  wheat  grown  on  the  place  in  the  year  1909  in 
his  statement  of  that  year  to  the  plaintiffs.  He  testified  that 
the  wheat  was  all  sold  when  Nichol  was  down  in  March,  1910. 
Nichol  says  there  were  then  some  400  or  500  bushels  in  the 
granaiy,  and  the  defendant  was  to  sow  part  of  it  and  sell  all 
that  was  not  required  for  seed.  On  his  examination  for  dis- 
covery, the  defendant  did  not  have  with  him  the  books  shew- 
ing the  disposition  of  the  grain  for  1909,  and  his  purchase 
of  the  seed  wheat  now  in  question;  and  he  promised  to  bring 
them  to  Court  at  the  trial.  He  did  not  produce  them  in 
Court.  This  circumstance  is  to  be  taken  against  him.  I, 
therefore,  accept  the  plaintiffs^  version,  and  hold  that  the  item 
was  not  proved. 

His  further  claim  for  $460  on  account  of  machinery  pur- 
eliased  by  him,  I  disallow. 

There  will  be  judgment  for  the  plaintiffs  for  possession  of 
the  land,  and  for  $2,384.50,  balance  of  rent  for  1910,  and 
$1,200  damages  for  being  deprived  of  the  use  of  the  land  for 
the  present  season .  The  defendant  will  pay  the  plaintiffs' 
costs. 


SASKATCHEWAN. 

Lamont,  J.  December  26th,  1911. 

TRIAL. 

OTIS  V.  WEIDMARK. 

Lien — Seed  Grain  Lien — S  Edw,  VIL  ch.  8,  sec,  6,  sub-sec. 
(1) — Seed  Grain  Obtained  by  Defendant — Interest  of 
Defendant  in  Land  not  Appearing  in  Records  of  Land 
Titles  Office  —  Unauthorised  Registration  of  Lien  — 
Money  Paid  by  Plaintiff  to  Free  Land  from  Lien — Right 
to  Indemnity  from  Defendant  —  Money  Demands  — 
Evidence. 
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The  plaintiff  claimed  from  the  defendant  a  sum  of  money  paid 
by  the  plaintiff  to  free  his  land  from  a  seed  grain  lien  rei^stered 
ai^ainst  it  in  the  land  titles  office  by  the  Government,  upon  the  appli- 
cation of  the  defendant  in  1907  for  seed  grain,  the  defendant  then 
haying  some  interest  in  the  land : — 

Held,  that  sec.  5,  sub-sec.  (1),  of  8  Edw.  VII.  ch.  8.  authorised 
the  Registrar  of  land  titles  to  register  the  seed  grain  lien  against 
the  land  for  the  cultivation  of  which  the  seed  grain  was  furnished,  if. 
but  only  if,  the  records  of  the  land  titles  office  shewed  tliat  the  appli- 
cant was  the  owner  thereof  or  held  tlie  same  under  an  agreement  for 
■ale;  and  in  this  case  the  records  did  not  shew  either  ownership  or 
agreement  of  sale  at  the  dates  mentioned  in  the  sub-section ;  and. 
therefore,  the  registration  of  the  lien  was  without  authority  and  of 
no  validity. 

Held,  also,  that,  when  the  plaintiff  shewed  that  the  lien  was 
registered  against  his  land,  and  that  he  had  to  pay  it  to  clear  the 
title,  he  made  out  a  pr%m&  facie  case ;  but  it  was  open  to  the  defend- 
ant to  shew  that  the  registration  was  unauthorised ;  and,  this  being 
■hewn,  the  payment  of  the  amount  was  not  a  payment  which  the 
plaintiff  was  compelled  to  make,  as  he  could  have  had  the  lien  removed 
without  paying  it;  and  the  plaintiff's  claim  against  the  defendant 
could  not  be  maintained. 

Edmunds  v.  WalUngford,  14  Q.  B.  D.  811,  applied  and  followed. 

Heldy  also,  that  two  other  money  demands  asserted  by  the  plain- 
tiff were  not,    upon   the  evidence,    maintainable. 

A  counterclaim  by  the  defendant  for  payment  for  work  done 
npon  another  farm  was  disallowed,  upon  the  ground  that  it  was 
Agreed  between  the  plaintiff  and  defendant  that  the  payment  for  the 
work  should  be  applied  on  a  land  contract. 

In  this  action  the  plaintiff  claimed  to  recover:  (1)  the 
sum  of  $128,  principal  and  interest  on  a  lien-note  agreement 
given  by  the  defendant  for  a  binder  and  set  of  harrows  sold 
to  him  by  the  plaintiff;  (2)  $100,  the  price  of  a' cook-car 
Bold  to  the  defendant;  (3)  $100,  the  price  of  one  horse  sold 
to  the  defendant;  (4)  $241.91,  being  the  amount  of  a  seed 
grain  lien  registered  against  the  plaintiff's  land  for  seed  grain, 
upon  the  application  of  the  defendant,  which  lien  the  plain- 
tiff paid  off  to  free  his  land  from  the  lien. 

Alexander  Koss,  for  the  plaintiff. 
J.  A.  Allan,  for  the  defendant. 

Lamoxt,  J.: — As  to  the  first  of  the  above  claims,  I  find 
that  the  note  was  given  to  the  plaintiff  for  the  price  of  one 
Deering  binder  and  one  set  of  harrows,  upon  the  understand- 
ing that  the  plaintiff  would  supply  certain  parts  which  were 
missing  and  make  certain  repairs  to  both  articles;  that  sucli 
parts  were  never  supplied  nor  the  repairs  made;  nor  did  the 
defendant  take  possession  of  the  said  machinery.  I  also  find 
that,  subsequently,  the  plaintiff  instructed  one  William 
Tucker  to  ship  to  his  (the  plaintiff's)  father  any  machinery 
he  might  want :  and  that  Tucker,  acting  under  these  instruc- 
tions, and  at  the  request  of  the  plaintiffs  father,  did  ship  to 
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liiiii  the  said  Deering  binder  and  the  said  harrows.  The 
])laiiitiff  is,  therefore,  not  entitled  to  recover  on  the  note. 

(2)  As  to  the  cook  car,  I  find  that  there  never  was  a  sale 
of  it  made  to  the  defendant  by  the  plaintiff.  The  car  is  the 
property  of  the  plaintiff;  and  in  1908  he  gave  the  defendant 
permission  to  use  it.  It  is  still  on  the  defendant's  farm,  and^ 
lie  claims  no  interest  in  it.  The  claim  for  the  priite  of  the 
car,  therefore,  fails. 

The  claim  for  the  price  of  the  horse  was  abandoned  by  the 
plaintiff's  counsel  at  the  trial. 

As  to  the  claim  for  the  seed  grain  lien,  I  find  that  in  190?, 
by  an  agreement  in  writing,  the  defendant  agreed  to  pur- 
chase the  south  half  of  3-17-19  AV.  2nd,  from  D.  D.  McLeod, 
John  Lindquist,  and  W.  M.  Lambert,  who  held  an  agree- 
ment of  purchase  of  the  same  from  the  plaintiff;  that,  sub- 
sequently, the  plaintiff  acquired  Lindquist's  interest,  and  Mc- 
Leod  the  interest  of  Lambert  in  the  said  land ;  that  in  the 
spring  of  1907  the  defendant  made  application  to  the  Govern- 
ment of  Saskatcliewan  for  loO  bushels  of  seed  wheat  and  50 
bushels  of  seed  barley;  and  that  he  obtained  the  wheat  and 
•owed  it  upon  the  above-described  land.  lie  says  he  did  not 
get  tlie  barley,  because,  when  he  went  for  it,  there  was  no 
barley  to  be  had;  and,  on  the  evidence,  I  must  find  such  to 
have  been  the  fact.  The  Government,  under  ch.  8  of  1908, 
forwarded  to  the  Registrar  of  land  titles  for  the  land  regis- 
tration district  in  which  such  land  was  situated,  a  statement 
as  required  by  sec.  5  of  that  Act,  and  upon  receipt  of  such 
statement  the  Registrar  registered  the  seed  grain  lien  against 
the  title  of  the  said  land.  In  1910,  the  plaintiff  and  McLeod 
cancelled  the  agreement  for  the  sale  of  the  land  to  the  defend- 
ant, and  the  defendant  vacated  the  premises.  The  plaintiff, 
having  obtained  a  certificate  of  title  for  the  lands,  made  an 
application  for  a  loan  on  the  security  of  the  land,  and  the 
loan  com])any's  solicitors  applied  $241.91  of  the  loan  to  the 
payment  of  the  said  seed  grain  lien  in  order  to  clear  the  title. 
This  payment  must  be  held  to  have  been  with  the  plaintiff's 
consent.  Mr.  D.  J.  Thom,  who  had  personal  charge  of  the 
loan,  stated  that  he  had  no  doubt  that  he  had  the  plaintiff's 
order  in  writing  to  pay  the  same,  but  it  was  not  among  the 
papers.  In  any  event,  the  loan  company  would  not  advance 
the  money  unless  the  title  was  clear,  and  the  acceptance  of 
the  balance  of  the  loan  by  the  plaintiff  without  objection  indi- 
cates tlie  ratification  bv  him  of  what  thev  did.     Prior  to  the 
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payment  of  tlie  amount  by  the  solicitors  of  the  loan  company, 
the  plaintiff  liad  requested  the  defendant  to  pay  the  lien,^and 
he  had  refused,  saying  that  he  did  not  receive  the  barley. 

Under  these  circumstances,  is  the  plaintiff  entitled  to 
recover  this  payment  from  the  defendant?  The  nile  of  law 
governing  this  cause  is  laid  down  in  Halsbnry's  Laws  of 
England,  vol,  7,  p.  465,  as  follows :  ^'  Where  one  person  lias 
been  compelled  to  pay  the  debt  or  discharge  the  liability  of 
another,  the  law  will,  as  a  general  rule,  imply  a  contract  on 
the  part  of  such  other  person  to  indemnify  him,  as  .though 
the  payment  had  been  made  at  the  request  of  the  other,  and 
he  who  has  been  compelled  to  pay  may  recover  the  amount  of 
the  payment  under  the  title  of  money  paid  to  the  other's  use." 

In  Johnson  v.  Royal  Mail  Steam  Packet  Co.,  L.  R.  3  C.  P. 
';8,  AVilles,  J.,  at  p.  43,  states  the  law  in  the  following  lan- 
guage :  "  Nobody  can  make  liimself  the  creditor  of  another  by 
paying  that  other's  debt  against  his  will  or  without  his  con- 
sent; that  is  expressed  by  the  common  formula  of  the  count 
for  money  paid  for  the  defendant's  use,  at  his  request.  Tliat 
is  the  general  rule,  undoubtedly,  but  it  is  subject  to  this 
modification,  that  money  paid  to  discharge  the  debt  of  another 
cannot  be  recovered  unless  it  was  paid  at  his  request,  or 
under  compulsion,  or  in  respect  of  a  liability  imposed  upon 
that  other." 

The  debt  created  for  the  amount  of  grain  which  the 
defendant  received  was  a  debt  for  which  the  defendant  was 
liable,  but  the  question  is,  was  the  plaintiff  compelled  to  pay 
it  ?  He  says,  he  was,  because  it  was  registered  against  his  land, 
and  it  was  necessary  to  clear  his  title.  Tlie  defendant  says 
he  was  not,  because,  although  it  may  have  been  registered 
against  the  plaintiff's  land,  there  was  no  law  under  which  it 
could  be  legally  so  registered,  and  that  such  registration  was 
an  improper  act  on  the  part  of  the  Registrar,  for  which  he 
(the  defendant)  was  not  responsible. 

The  said  grain  lien  was  undoubtedly  registered  against 
the  plaintiff's  land.  In  registering  it,  the  Registrar  pur- 
ported to  act  under  the  provisions  of  ch.  8  of  1908.  By  sec. 
4  of  that  Act,  the  amount  wliich  the  applicant  agrees  to  pay 
for  seed  grain  is  made  a  debt  from  him  to  his  Majesty,  Rho  a 
charge  upon  all  his  real  property  and  upon  any  crop  grown 
upon  any  land  of  the  applicant,  and  his  priority  over  all 
other  liens,  charges,  or  incumbrances. 

Section  5,  sub-sec.  (1),  of  tlie  Act  is  as  follows:  "The 
Commissioner  of  Agriculture  sliall,  as  soon  as  conveniently 
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may  be,  send  to  the  Kegistrar  of  land  titles  for  each  land 
registration  district  a  statement  shewing  in  alphabetical  order 
the  name  of  each  applicant  for  seed  grain  as  aforesaid 
and  shewing  the  land  for  tlie  cultivation  of  which  seed 
grain  has  been  furnished,  the  amount  agreed  to  be  paid  by 
each  applicant  for  seed  grain  as  aforesaid,  and  the  date  from 
which  interest  is  payable,  and  if  the  said  land  was  on  such 
date  owned  by  the  applicant,  or  if  the  said  land  is  shewn  in 
the  records  of  the  land  titles  office,  by  caveat  or  otherwise, 
to  be  held  under  an  agreement  for  sale  in  favour  of  the  appli- 
cant, the  Registrar  shall,  upon  receipt  of  such  statement, 
enter  in  the  register  against  such  land,  and  shall  indorse  the 
same  upon  any  duplicate  certificate  of  title  thereafter  issued 
therefor,  a  memorandum  as  follows:  ^This  land  is  subject 
to  a  seed  grain  lien  in  favour  of  his  Majesty  as  represented 
by  the  Commissioner  of  Agriculture  for  the  Province  of 
Saskatchewan  for  the  sum  of  dollars  and  interest 

thereon  at  five  per  centum  per  annum  f  rpm  the  day  of 

,  1908:'  and  in  respect  of  any  other  land  in  his  land 
registration  district  the  Registrar  shall  treat  each  item  in  the 
statement  as  if  it  were  a  writ  of  exeeuion  against  the  lands 
of  the  applicant  for  seed  grain  as  aforesaid  for  the  amount 
sliewn  thereby  to  be  owing  by  the  applicant,  and  may  use  the 
'  form  herein  provided  in  making  the  memorandum  recjuired 
to  be  made  by  section  129  of  the  Land  Titles  Act/^ 

This  section  authorises  tlie  Registrar  to  register  the  seed 
grain  lien  against  the  land  for  the  cultivation  of  which  the 
seed  grain  was  furnished,  if,  but  only  if,  the  records  of  the 
land  titles  office  shewed  that  the  applicant  was  the  owner 
thereof  or  held  the  same  under  an  agreement  for  sale. 

In  this  case  the  records  of  the  land  titles  office  did  not 
shew  that,  on  the  date  from  which,  according  to  the  state- 
ment, interest  was  payable  by  the  applicant,  nor  on  the  date 
when  the  lien  was  registered,  the  defendant  was  either  the 
owner  of  the  land  or  held  the  same  under  an  agreement  for 
sale.  In  fact,  there  was  nothing  in  the  land  titles  office  to  shew 
that  the  defendant  had  any  interest  whatever  in  this  land. 
That  being  so,  I  am  of  opinion  that  the  registration  of  the 
lien  against  the  title  of  the  said  land  was  without  authority, 
and,  therefore,  of  no  validity  as  a  lien. 

But  it  was  argued  that,  even  if  the  registration  of  tlie  lien 
was  without  authority  on  the  part  of  the  Registrar,  yet,  as 
between  the  plaintiff  and  defendant,  the  plaintiff  was  entitled 
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to  be  iiideiunified,  because  lie  found  a  lien  registered  against 
bis  land  as  a  result  of  tbe  defendant's  application  for  seed 
grain,  and  he  was  justified  in  assuming  that  it  was  a  valid 
lien.  In  my  opinion,  effect  cannot  be  given  to  this  contention. 
Tn  Edmunds  v.  Wallingford,  14  Q.  p.  D.  811.  the  defend- 
ant purchased  a  business  for  his  sons  and  i)aid  the  greater 
j)art  of  the  purchase-money.  The  banking  account  of  the 
business  was  kept  by  him,  and  he  drew  the  checjues  on  that 
account.  A  judgment  was  obtained  against  him,  and  the 
Sheriff  seized  certain  goods  wliich  belonged  to  his  sons;  the 
sons  claimed  them:  and- the  Sheriff  interpleaxled.  The  Court 
held  that  the  Sheriff  was  entitled  to  seize,  and  the  claim  of 
the  sons  was  barred.  The  goods  were  sold  for  £1,300.  The 
sons  became  bankrupt,  and  their  tiiistee  in  banki'uptcy 
brought  an  action  against  the  father,  and  claimed  to  be  in- 
demnified for  the  goods  of  the  sons,  which  had  been  sold  to 
satisfy  his  debt.  In  giving  the  judgment  of  the  Court,  Lind- 
ley,  L..T,,  at  p.  814,  stated  the  general  principle  applicable  as 
follows :  '^  Speaking  generally,  and  excluding  exceptional 
cases,  where  a  person's  goods  aire  lawfully  seized  for  another's 
debt,  the  owner  of  the  goods  is  entitled  to  redeem  them  and 
to  l)e  reimbiused  by  the  debtor  against  the  money  paid  to 
redeem  them,  and  in  the  event  of  tlie  goods  being  sold  to 
satisfy  the  debt,  the  owner  is  entitled  to  recover  the  value  of 
them  from  the  debtor.''  And  at  p.  816  he  says:  ''In  order 
to  bring  the  present  case  within  the  principle  alluded  to  above, 
it  is  necessary  that  the  goods  seized  shall  have  been  lawfully 
seized:  and  it  was  contended  before  us  that  the  sons'  goods 
were  in  this  case  wrongfully  seized,  and  that  the  defendant, 
therefore,  was  not  bound  to  indemnify  them.  But,  when  it 
is  said  that  the  goods  must  be  lawfully  seized,  all  that  is 
meant  is,  that,  as  between  the  owner  of  the  goods  and  the 
person  seizing  them,  the  latter  shall  have  been  entitled  to 
take  them.  It  is  plain  that  the  principle  has  no  application, 
except  where  the  owner  of  the  goods  is  in  a  position  to  say 
to  the  debtor  that  the  seizure  ought  not  to  have  taken  place: 
it  is  because,  as  between  them,  the  wrong  goods  have- been 
seized  that  any  question  arises.  Now,  in  this  case  it  has 
been  decided  between  the  owners  of  the  goods  seized  (i.e.,  the 
sons)  and  the  Sheriff  seizing  them,  that  the  goods  were  right- 
fully seized;  and,  although  the  defendant  is  not  estopped  by 
this  decision,  and  is  at  liberty,  if  he  can,  to  shew  that  the 
seizure  was  one  which  the  Sheriff  was  not  justified  ii)  mak- 
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ing,  lie  hap  not  clone  so.  .  .  .  His  conduct  led  to  the 
seizure;  and,  although  he  did  not  in  fact  request  it  to  be 
made,  be  brought  the  seizure  about, -and  has  wholly  failed  to 
shew  that  the  seizure  was  wrongful  on  the  part  of  the  Sheriff.'^ 
This  language  seems  to  leave  no  doubt  but  that  the  father, 
from  whom  indemnity  was  claimed,  could,  notwithstanding 
the  decision  of  the  Court  in  the  interpleader  issue,  that  the 
seizure  was  lawful,  have  shewn  to  the  Court  that  it  was  un- 
lawful. Had  he  done  so,  the  action  for  indemnity  against 
hiju  must  have  been  dismissed.  Applying  this  principle  to 
the  present  case,  it  would  seem  to  me  tliat,  when  the  plaintiff 
shewed  that  the  lien  was  registered  against  his  land,  and  that 
he  had  to  pay  it  to  clear  the  title,  he  made  out  a  prima  facie 
case,  but  that  it  was  open  to  the  defendant  to  shew  that  the 
registration  of  the  lien  against  the  land  was  unauthorised. 
This,  as  I  have  held,  he  has  shewn.  The  payment  of  the  lien, 
therefore,  was  not  one  which  the  plaintiff  was  compelled  to 
make,  as  he  could  have  had  the  lien  removed  without  paying 
it;  and,  that  being  so,  this  action  for  indemnity  cannot  be 
maintained  against  the  defendant.  See  also  The  Ripon  City, 
[1898]   P.   78. 

The  defendant  counterclaimed  for  $178,  the  price  of  work 
done  by  him  for  the  plaintiff  in  respect  of  another  farm.  I 
find  that  the  defendant  performed  the  work,  and  that  the 
price  charged  is  fair.  I  also  find  that,  when  he  asked  for  pay- 
ment, the  plaintiff  said  he  would  credit  it  on  the  payment 
accruing  due  from  the  defendant  under  the  agreement  to  pur- 
chase the  land,  and  that  the  defendant  was  satisfied,  at  that 
time,  that  this  should  be  done.  The  defendant  never  made 
the  payment  on  the  land,  and  nothing  more  was  done  about 
the  payment  for  the  work.  Under  these  circumstances,  it 
seems  to  me,  I  must  hold  that  it  was  agreed  between  the  plain- 
tiff and  the  defendant  that  the  payment  for  the  work  should 
be  applied  on  the  land  contract.  The  counterclaim  will,  there- 
fore, be  disallowed. 

There  will  be  judgment  on  the  claim  for  the  defendant 
with  costs,  and  on  the  counterclaim  for  the  plaintiff  with 
costs,  with  a  right  of  set-off. 
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SASKATCHEWAN. 

Lamont,  J.  December  2Gth,  1911. 

SINGLE   COURT. 

AMERICAN-ABELL  EXGIXE  AND  THRESHER  CO.  v. 
AYEIDENWILT. 

Sale  of  Goods — Conditional  Sale — Default — Repossession  of 
Goods — Resale — C.  0.  ch,  H,  sees.  7,  8 — Non-compliance 
uith  Provisions  of — Rescission  of  Contract — Failure  of 
Action  for  Balance  of  Purchase- price  after  Crediting  Pro- 
ceeds of  Resale. 

In  the  case  of  a  conditional  sale  which  reserves  the  property  in 
the  goods  sold  to  the  vendors,  a  resale  by  the  vendors  operates  as  a 
rescission  of  the  contract,  unless  such  resale  was  provided  for  in 
the  agreement. 

Satoyer-Massey  Co.  v.  Bagg,  18  W.  L.  R.  612,  followed. 

In  this  case,  the  agreement  provided  that,  upon  default  In  the 
payment  of  the  price,  the  vendors  (the  plaintifb)  might  resume 
|K>s8ession  of  the  goods  and  resell  the  same,  and,  after  crediting  the 
defendants  (th£  purchasers)  with  the  net  proceeds  thereof,  might 
proceed  against  them  for  the  balance.  There  was  nothing  in  the 
agreement  defining  more  particularly  the  resale  to  be  made.  The 
Ordinance  respecting  Hire  JReceipts  and  Conditional  Sales  of  Goods, 
C.  O.  ch.  44,  sees.  7  and  8,  in  force  at  the  time  the  contract  was 
entered  into,  required  the  conditional  vendors,  upon  retaking  posses- 
sion, to  retain  possession  of  the  goods  for  at  least  twenty  days,  and 
also  provided  that  the  goods  should  not  be  sold  without  five  clear 
days'  notice  being  given  to  the  purchaser: — 

Held,  that,  as  nothing  appeared  to  the  contrary,  the  resale 
agreed  to  must  be  taken  to  be  a  resale  according  to  law,  that  is,  in 
accordance  with  the  above  statutory  provisions;  and,  therefore,  tbi^ 
resale  by  the  plaintiffs,  without  complying  with  the  statutory  provi- 
sions, was  not  such  a  resale  as  was  contemplated  by  the  parties  in 
their  agreement;  its  effect  was  to  rescind  the  contract;  and  the 
plaintiffs  could  not  maintain  an  action  for  th/e  balance  of  the 
purchase-price. 

Special  case  stated  for  the  opinion  of  the  Court. 
T.  S.  McMorran,  for  the  plaintiffs. 
W.  W.  Guggisberg,  for  the  defendants. 

Lamont,  J. : — This  is  a  special  case  stated  for  the  opinion 
of  the  Court.  On  the  4th  October,  1906,  the  defendants,  by 
an  agreement  under  seal,  agreed  to  purchase  from  the  plain- 
tiffs certain  machinery,  for  which  they  gave  their  joint  and 
several  promissory  notes.  Tlie  agreement  contained  the  fol- 
lowing clause :    "  The  purchaser  is    .    .    .    entitled  to  imme- 
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diate  possefision  of  said  goods,  but  the  property  in  the  same 
shall  not  pass  to  him  .  .  .  until  the  purcliase-money  and 
the  notes  given  therefor  and  any  renewals  thereof  shall  have 
been  fully  paid.  ...  If  default  be  made  in  payment  of 
paid  notes  or  renewals  thereof,  all  payments  already  made 
are  to  be  forfeited.  If  default  be  made  in  payment  of  price, 
or  of  some  part  thereof,  .  .  .  then  and  in  such  case  the 
whole  amount  then  remaining  unpaid  shall  immediately  be- 
come due  and  payable  and  bear  interest  at  ten  per  cent,  per 
annum  until  paid,  and  the  said  company  may,  at  their  option, 
resume  possession  of  said  goods  and  sell  the  same  and  apply 
the  net  proceeds,  after  paying  the  expenses  of  taking  posses- 
sion and  of  such  sale  and  of  all  repairing  done  by  the  company 
which  they  deem  necessary  for  the  purposes  of  sale,  toward 
payment  of  the  amount  remaining  unpaid  upon  the  said 
goods,  and  proceed  for  the  balance  by  suit  or  otherwise.  The 
recovery  of  judgment  by  the  company  for  the  purchase-money 
<iv  u}X)n  any  note  or  notes  or  renewals  given  for  the  purchase- 
price,  or  upon  any  collateral  security  given  to  secure  the 
purchase-price,  shall  not  in  any  way  have  the  effect  of  passing 
the  title  to  the  property  out  of  the  company,  and  the  right 
of  the  company  to  resume  possession  shall  remain  as  if  no 
judgment  had  been  recovered.  The  company,  however,  shall 
credit  upon  the  judgment  or  judgments  the  amount  subse- 
quently realised  upon  any  such  sale,  less  the  expenses  and 
repairing  above  mentioned." 

On  the  31st  October,  1910,  the  plaintiffs  repossessed  them- 
selves of  the  machinery,  and  resold  the  same.  At  that  time, 
all  the  notes  had  been  paid,  excepting  two  notes  of  $450  each, 
which  were  overdue.  After  crediting  the  defendants  with 
the  proceeds  of  the  sale,  there  was  a  balance  remaining  unpaid 
on  the  notes  of  $524.59,  for  which  tlie  plaintiflfe  have  sued  in 
this  action. 

The  stated  case  contains  tlie  following  paragraphs :  — 
"  5.  The  plaintiffs,  acting  under  the  provisions  of  the 
agreement  referred  to  in  paragraph  2  hereof,  and  more  par- 
ticularly set  out  in  paragraph  7  hereof,  resumed  possession 
ot  the  machinery  and  resold  the  same  on  the  Slst  December, 
1910,  crediting  the  defendants  with  $904.60,  the  amount  of 
the  purchase-price  over  and  above  the  costs  incurred  by  reason 
of  the  repossession  and  resale,  and  the  balance  owing  on  the 
said  notes  as  set  out  in  paragraph  4  hereof,  is  the  balance 
after  such  credit  has  been  made." 
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'•  8.  After  rejws-sessing  tlie  machinery  referi'ecl  to  in  the 
paid  ioiitrad,  the  plaintiffs  did  not  retain  tlie  same  in  their 
possession,  for  at  least  twenty  days,  as  re^iuired  by  the  Ordin- 
ance respecting  Hire  Receipts  and  Conditional  Sales  of  Good.*, 
nor  did  they,  prior  to  the  sale  of  the  said  machinery,  give  to 
tlie  said  defendant  Heinrich  Weidenwilt,  or  any  of  the  de- 
fendants, the  notice  required  by  section  8  of  the  said  Ordin- 
ance." 

During  the  argument  there  was  some  discussion  as  to  the 
meaning  of  paragraph  5  above  set  out.  Counsel  for  the 
plaintiffs  argued  that  it  was  an  admission  that  the  plaintiffs 
were  acting  under  the  provisions  of  the  agreement,  not  only 
when  they  resumed  possession,  but  also  when  they  resold  the 
machiner}\  Counsel  for  the  defendant  stated  that  what  he 
understood  it  to  mean,  and  what  he  was  thereby  admitting, 
was,  that  the  plaintiffs  were  acting  under  the  terms  of  the 
agreement  in  resuming  possession,  hut  that  they  were  not 
acting  under  the  powers  given  tliem  in  the  agreement  when 
they  made  the  resale.  In  their  statement  of  defence  the 
defendants  set  up  that  the  plaintiffs  did  not  ct)mply  with 
the  provisions  of  the  Ordinance  respecting  Hire  Receipts  and 
Conditional  Sales  of  Goods,  in  that  they  did  not  retain  the 
machinery  twenty  days  after  repossessing  the  same,  or  give 
the  defendant  the  notice  required  by  sec.  8  of  the  said 
Ordinance;  and  that,  therefore,  the  agreement  was  rescinded 
and  at  an  end.  I  am  satisfied  that  the  defendants'  (ounsel 
did  not  intend  to  admit  that  the  plaintiffs  were  acting  within 
the  powers  given  to  them  in  the  agreement  when  they  resold. 

The  question  for  determination  here  is  this:  granting 
that  the  plaintiffs  properly  resumed  possession  under  the 
clause  of  the  agreement  above  set  out,  does  the  resale  by  them, 
without  retaining  the  property  in  their  possession  for  twenty 
days,  as  required  by  sec.  7  of  the  Ordinance,  or  giving  the 
defendants  the  notice  required  by  sec.  8,  operate  as  a  rescis- 
sion by  them  of  the  contract? 

I  adhere  to  the  view  I  expressed  upon  this  point  in 
Sawyer-Massey-Co.  v.  Dagg,  18  W.  L.  R.  612.  On  the  auth- 
orities there  referred  to,  I  am  of  opinion  that,  in  a  conditional 
sale  which  reserves  the  property  in  the  goods  sold  to  the 
vendors,  a  resale  by  them  operates  as  a  rescission  of  the  con- 
tract unless  such  resale  was  provided  for  in  the  agreement. 
If  the  resale  made  in  this  case  was  so  provided  for,  the 
plaintiffs  have  acted  within  their  rights.  If  it  was  not,  it 
amounts  to  a  rescission,  in  which  case  no  action  lies  for  the 
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balance  of  the  purcliase-money.  The  agreement  provides 
that,  upon  default  in  tlie  payment  of  the  price,  the  company 
may  resume  pos^session  of  the  goods  and  resell  the  same,  and, 
after  crediting  the  defendants  with  the  net  proceeds  thereof, 
may  proceed  against  them  for  the  balance.  There  is  nothing 
in  the  agreement  defining  more  particularly  the  resale  which 
is  to  be  made.  The  Ordinance  in  force  at  the  time  the  con- 
tract was  entered  into  required  the  conditional  vendors,  upon 
retaking  possession,  to  retain  possession  of  the  goods  for  at 
least  twenty  days,  within  which  time  the  purchaser  had  the 
right  to  redeem  them  by  paying  the  amount  actually  due 
u])on  them  and  the  actual  necessary  expenses  of  taking  pos- 
session. It  al^o  provided  that  the  goods  should  not  be  sold 
without  five' days'  clear  notice  being  given  to  the  purchaser 
or  his  successor  in  interest.  See  C.  0.  ch.  44,  sees.  7  and  8. 
All  parties  to  the  agreement  are  presumed  to  know  the  law; 
and,  when  they  inserted  a  clause  in  the  agreement  by  which 
the  plaintifl^s,  upon  default,  might  retake  possession  of  the 
machinery  and  sell  the  same,  they  must  be  presumed  to  have 
been  aware  of  the  statutory  provisions  relating  to  such  resale. 
As  nothing  appears  to  the  contrary,  the  resale  agreed  to  must 
be  taken  to  be  a  resale  according  to  law,  that  is,  in  accord- 
ance with  these  statutory  provisions.  I  am,  therefore,  of 
'opinion  tliat  the  resale  by  the  plaintiffs,  without  complying 
with  the  statutory  provisions,  was  not  such  a  resale  as  was 
contemplated  by  the  parties  in  their  agreement.  Such  being; 
the  case,  its  effect  was  to  rescind  the  contract. 

This  action,  therefore,  being  for  the  balance  of  the  pur- 
chase-price, cannot  be  maintained.  There  will  be  judgment 
for  the  defendants  with  costs. 


SASEATCHEWAK. 

LjaroNT,  J.  December  26th,  1911. 

THIAL. 

MASON  AND  RISCH  CO.  v.  MOONEY. 

Sale  of  Goods — Sale  by  Desrnption — Implied  Condition  — 
Sale  of  Goods  Act,  sec.  lo — Action  for  Price  of  Goods — 
DismissaL 

vof..xrx.w.L.R.xo.  11 — 4.S 
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Heldf  upon  tlic  evidence,  that  the  piano  delivered  hj  the  plAin- 
tiffs  did  not  correspond  with  the  description  of  it  i^ven  by  the 
plaintiffs'  agents:  and,  therefore,  the  implied  condition  imposed  bj 
sec.  15  of  the  Sale  of  Goods  Act  was  not  fulfilled :  and  the  plaintiffs 
were  not  entitled  to  recover  the  price  of  the  piano. 

The  plaintiffs  brought  this  action  to  recover  the  sum 
of  $312.20,  under  an  agreement  of  purchase,  signed  by  the 
defendant,  in  which  he  promised  to  pay  the  said  sum  for 
one  "  Classic  "  piano, 

C.  E.  D.  Wood    and  W.  M.  Graham,  for  the  plaintiffs. 
J.  F.  Frame,  for  the  defendant. 

Lamont,  J.: — A  piano  called  the  "Classic''  was 
shipped  to  Weyburn  by  the  plaintiffs,  and  there  the  de- 
jfendant  saw  it  and  refused  to  accept  it,  on  the  ground 
that  it  was  not  the  piano  whicli  he  had  ordered.  As  to 
what  was  ordered,  the  defendant  gives  one  version,  while 
the  two  agents  of  the  company  give  another.  I  accept  the 
evidence  of  the  defendant  as  against  that  of  both  of  the 
plaintiffs'  agents,  whose  testimony,  particularly  that  of 
L.  L.  Howes,  is  not,  in  my  opinion,  entitled  to  much  weight. 
I.  therefore,  find  that,  ^vhcn  the  plaintiffs'  agents  saw  the 
defendant  at  his  farm,  he  informed  them  that  it  was  a 
Heintzman  piano  of  the  style  known  as  "  The  Classic '' 
design  that  he  thought  of  buying,  as  his  father  had  one 
of  that  kind.  I  also  find  that  the  plaintiffs'  agents  told 
the  defendant  that  they  had  a  Mason  and  Kisch  -piano  of 
the  same  design,  which  they  could  sell  cheaper  than  the 
defendant  could  gei  a  Heintzman  for,  and  they  shewed 
him,  as  a  representation  of  the  piano  he  was  to  get,  a  cut 
of  a  Mason  and  Kisch  piano  known  as  style  No.  35,  which 
is  a  high-grade  piano,  and  which  very  much  resembles  in 
appearance  the  cut  of  the  Heintzman  "  Classic  ■'  design 
piano  which  was  produced,  N"o  bargain  was  concluded  at 
the  farm,  and  the  parties  met  at  the  residence  of  the  de- 
fendant's father,  in  the  afternoon  of  the  same  day,  where 
the  Heintzman  piano  whicli  the  father  had  was  examined. 
While  there,  the  plaintiffs'  agents  were  jisked  if  the  Mason 
and  Risch  piano  they  were  selling  the  defendant  was  the 
same  high-grade  piano  as  the  Heintzman  ''  Classic.*'  They 
answered  that  it  was.  That  evening  the  defendant  signed 
the  agreement  sued  upon.  Subsequently,  the  plaintiff:^ 
shipped  to  Weyburn  a  piano  which  is  named  ^^  The  Olassic." 
The  defendant  refused  to  accept,  as  I  have  said,  on  the 
ground  that  it  was  not  the  piano  he  ordered. 
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For  the  defendant  two  witnesses  were  called  wlio  testi- 
fied that,  while  the  plaintiffs'  piano  known  as  style  No.  35 
was  a  high-^rade  piano  similar  to  the  Heintzman  "  Classic '' 
piano,  the  piano  ealled  *'  The  Classic "  was  a  low-grado 
piano,  and  was  inferior  in  its  action,  workmanship,  and 
material  to  either  style  Xo.  35  made  by  the  plaintiffs  or 
the  Heintzman  '^  Classic.''  That  jt  was  not  a  high-grade 
piano  was  also  established  by  Norman  Edgar,  the  plain- 
tiffs' agent,  in  cross-examination,  where  he  gave  the  fol- 
lowing evidence : — 

"  Q.  So  it  is  well  recognised  that  the  Mason  and  Risch 
high-class  pianos,  your  best  pianos,  have  a  superior  action 
to  your  lower-priced  ones?  That  is  natural,  is  it  not? 
A.  Yes. 

'*  Q.  And  the  'Classic '  and  '  Harmonic '  are  not  your 
high-class  pianos?  They  are  your  lower-grade  pianos,  are 
they  not?     A.  Yes. 

"  Q.  In  fact,  they  are  the  lowest-grade  pianos  you  manu- 
facture?    A.  Yes. 

'^Q.  Or  you  handle,  at  least?  And  neither  the  'Har- 
monic '  nor  the  ^  Classic  *  would  have  the  high-class  action  of 
your  high-class  pianos,  expensive  and  good  pianos?    A.  No. 

"  Q.  Now  this  style  No.  35  would  be  one  of  your,  what 
we  would  call,  high-class  pianos,  as  distinct  from  your  lower 
class,  the  '  Henry  Herbert '  and  '  Classic '  and  *  Harmonic '  ? 
A.  Yes. 

''  Q.  That  is  to  say,  the  action  in  this  style  No.  35  would 
be  the  action  that  goes  with  your  high-class  pianos  and  does 
not  go  with  the  'Classic'  and  'Henry  Herbert'  and  those? 
A.  No." 

I,  therefore,  find  that  the  piano  which  the  plaintiffs 
shipped  to  the  defendant,  while  it  had  the  name  "  Classic " 
stami)ed  u])on  it,  was  not  the  piano  a  cut  of  which  was  shewn 
to  him  by  the  plaintiffs'  agents^ nor  was  it  a  high-grade  piano 
similar  to  the  Heintzman  "Classic."  What  the  defendant 
was  buying  was  a  high-grade  Mason  and  Bisch  piano  with  a 
case  of  "Classic"  design.  What  the  plaintiffs  shipped  him 
was  a  low-grade  piano  named  "  Classic,"  an  entirely  different 
instrument.  The  Sale  of  Goods  Act,  sec.  15,  provides  that, 
where  there  is  a  contract  for  the  sale  of  goods  by  description, 
there  is  an  implied  condition  that  the  goods  delivered  shall 
<f^rrespond  with  the  description.     T  find  in  this  case  that  the 
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piano  delivered  did  not  correspond  with  the  description  of  it 
given  by  the  plaintiffs'  agents. 

Tliere  will,  therefore,  be  judgment  for  the  defendant,  with 
costs. 


SASEATCHEWAK. 

Lamont,  J.         *  December  2Gtii,  1911. 

TRIAL. 

CARTER  V.  NICIIOL. 

Fire — Damage  Caused  by  Sparks  from  Threshing-engine — 
Absence  of  Proper  Reservoir  in  Smoke-stack — Non-repair 
of  Spark-arrester  —  Requirements  of  sec.  12  of  Prairie 
Fires  Ordinance  not  Observed — Negligence — Breach  of 
Duty — Indian  Agent — Crown  Officer — Personal  Liability 
— Connection  between  Negligence  Proved  and  Damage 
Caused. 

Property  of  the  plnintiflf  was  injured  and  destroyed  by  a  prairie 
fire  started  by  a  threshinff  en^ne  under  the  control  of  the  defendant^ 
the  Indian  a^ont  of  the  Dominion  Government,  operating  in  a  part 
of  an  Indian  Reserve : — 

Held,  that,  where  an  officer  of  the  Crown  is  guilty  of  a  breach 
of  duty  imposed  on  him  by  law,  he  is  personally  responsible  to  any 
person  who  sustains  injury  thereby. 

Boyd  V.  Smith,  4  Ex.  C.   R.    (Can.)    127,  followed. 

And  held,  upon  the  evidence,  that  the  requirements  of  sec.  12  of 
the  Prairie  Fires  Ordinance  were  not  observed  by  the  defendant:  he 
authorised  the  threshini;,  knowing  that  the  engine  had  no  metal  pan, 
as  required  'by  sub-sec.  2,  and  knowing  that  it  had  no  reservoir  in  its 
smoke-stack,  as  required  by  sub-sec.  3 ;  it  was  also  his  duty  (sub- 
sec.  6)  to  see  that  the  spark-arrester  was  in  good  repair  -(which  it 
was  not),  and  tliat  (sub-sec.  5)  there  were  two  buckets  with  the 
engine  (which  there  were  not)  ;  and,  in  not  seeing  that  these  statu- 
tory provisions  were  complied  with,  the  defendant  was  guilty  of 
pegligence. 

Held,  also,  that  the  defendant's  breach  of  duty  contributed  to 
the  damage  suffered  by  the  plaintiff:  the  fire  was  caused  by  spark« 
or  burning  material  from  the  smok-e-stack ;  and  a  proper  reservoir 
in  the  smoke-stack  and  a  spark-arrester  in  good  repair  would  in  all 
probability   have   prevented    the  damage. 

The  defendant  was,  therefore,  liable  to  the  plaintiff. 

The  plaintiff,  who  was  a  farmer,  sned  the  defendant,  who 
was  the  Indian  Af^oni  of  the  Dominion  Government  at  Pasqiia 
Indian  Reserve,  for  damao^es  result  in  cf  from  a  prairie  fire 
allepjed  to  have  been  caused  by  a  ilireshing  engine  under  tlie 
defei>dant's  control,  wliile  operatinp^  on  tlie  said  Reserve. 
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G.  II.  Barr,  for  tlie  plaintiff. 
J.  A.  Allan,  for  the  defendant, 

LA3kroxT,  J.: — On  the  evidence  I  find  the  following  facts. 
On  the  29th  October,  1910,  threshing  operations  were  being 
conducted  upon  the  said  Indian  Reserve,  at  the  place  of  one 
Antoine  Cyr.  The  engine  wa^  an  old  one  (at  least  seven 
years  old),  which  had  been  purchased  by  the  Government 
for  the  Indians.  The  outfit  was  controlled  and  operated  by 
the  Dominion  Government  through  the  Department  of  Indian 
Affairs.  The  defendant  had  charge  and  control  of  the  ma- 
chine on  the  Reserve,  and  those  who  were  actuall}'  engaged 
in  operating  it  in  the  field  were  under  his  authority.  On  the 
day  in  question,  there  was  an  unusually  high  wind  from  the 
we?t  or  a  little  south  of  west.  The  machine  reached  Cyr'a 
place  in  the  forenoon,  and  was  set  for  threshing.  In  setting 
it,  tlie  engineer  who  was  in  charge  set  the  engine  and  separ- 
ator oast  and  west,  the  engine  west  of  the  separator,  which 
was  placed  between  the  stacks.  The  result  was,  that  as  soon 
as  they  started  threshing  the  smoke  from  the  engine  blew  with 
the  wind  over  the  separator  and  on  the  stacks.  After  thresh- 
ing had  been  going  on  for  about  twenty  minutes,  the  top  of 
one  of  the  stacks  was  noticed  to  be  on  fire.  Those  present 
attempted  to  put  it  out  without  avail.  The  stacks  were 
burned,  as  was  also  the  separator,  and  with  the  high  wind 
the  fire  rapidly  spread.  The  stubble  on  the  field  in  which 
the  threshing  was  being  done  was  high  and  very  dry,  as  was 
also  the  prairie  grass.  The  fire  swept  before  the  wind  to  the 
edge  of  the  Reserve,  about  a  mile  from  Cyr's  place,  where  it 
jumped  the  railway  grade  between  the  Reserve  and  the  plain- 
tiff^s  farm,  which  bordered  on  the  Reserve,  and  consumed  the 
following  property  of  the  plaintiff: — 

Olio  grain  bin.  worth    $  40  00 

480  b.  wheat,  totally  destroyed,  worth  fi7  c.  a  bushel  321  60 

300  b.  wheat  damaged  to  the  extent  of  23c.  a  bushel  69  00 

15  loads  of  hay,  worth  $5.50  a  load 82  50 

20  loads  straw,  at  $2.50  per  load 50  00 

36  loads  of  wood,  worth  $1.50  per  load 54  00 

200  fence  posts,  worth  4o.  each    8  00 

In  all   $625  10 

On  the  day  the  fire  occurred,  the  defendant  had  gone  to 
another  Reserve  under  his  agency,  about  twenty  miles  away. 
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and  had  left  the  engineer  in  charge  of  the  thrcBhing  opera- 
tions. Practically  all  the  witnesses  agree  that,  owing  to  the 
high  wind,  the  day  was  a  dangerous  one  for  threshing.  »So 
dangerous  was  it  felt  to  be  that  Cyr  went  to  the  engineer^ and 
paid  he  was  afraid  of  fire.  To  him  the  engineer  said  nothing. 
Joseph  Mclvor,  separator  man,  also  went  to  the  engineer  and 
told  him  he  was  afraid  of  fire.  The  engineer  said  that  "  he 
was  afraid  the  agent  would  say  something  to  him  if  he  stopped 
threshing."  It  was  also  shewn  that  the  engine  was  too  light 
for  the  work,  being  only  a  15  h.p.,  while,  under  ordinary  cir- 
cumstances, it  requires  a  20  h.p.  engine  to  operate  a  separator 
of  the  size  of  the  one  in  use  on  that  occasion.  The  effect  of 
the  engine  being  under  size  was,  that  it  had  to  be  forced  to 
its  full  capacity  all  the  time,  which  necessitated  the  draughts 
being  on  to  their  fullest  extent,  with  the  result  that  more 
and  larger  s})arks  were  forced  tli rough  the  smoke-stack  than 
would  have  been  the  case  if  an  engine  requiring  a  less  draught 
had  been  in  use.  The  defendant  appreciated  the  danger  of 
operating  with  this  light  engine,  and  some  time  previously  he 
made  an  application  to  the  Department  for  a  heavier  one. 
Unfortunately,  as  it  turned  out.  his  request  was  not  complied 
with. 

I  also  find  that  tlie  provisions  of  sec.  12  of  the  Prairie 
Fires  Ordinance,  then  in  force,  weVe  not  complied  with,  in 
the  following  respects : — 

(1)  There  was  no  metal  pan  placed  under  the  engine  a>  a 
receptacle  for  cinders  and  ashes,  as  required  by  sub-sec.  2. 
The  defendant  knew  there  was  no  such  pan  with  the  engine. 

(2)  There  was,  to  the  defendant's  knowledge,  no  reser- 
voir in  the  smoke-stack  filled  with  water,  as  recjuired  by  sub- 
sec.  3. 

(3)  There  were  not  two  buckets  provided  and  placed  con- 
veniently to  the  stacks  or  combustible  material  near  the 
engine,  as  required  by  sub-sec.  5. 

(4)  The  spark-arrester  was  not  in  good  repair,  in  that  it 
did  not  fit  the  smoke-stack.  There  was  between  the  rim  of 
the  spark-arrester  and  the  smoke-stack,  at  one  point,  a  space 
two  or  three  inches  long  by  3-16ths  to  l-4th  of  an  inch  Avide 
which  was  not  covered  by  the  arrester,  and  through  which 
sparks  and  burning  straw  could  escape. 

It  was  not  contended  by  counsel  for  the  defendant — as  in- 
deed on  the  evidence  it  could  scarcely  be  contended — that  the 
fire  which  consumed  the  ])laintiffs  property  did  not  originate 
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from  the  engine  in  operation  at  Cyr^s  place.  Xor  can  there 
be  any  doubt,  it  seems  to  me,  that  the  engineer  in  charge  was 
guilty  of  negligence  in  setting  his  engine  as  he  did  to  wind- 
ward of  the  stacks  and  in  operating  in  such  a  high  wind. 
No  contention  was  made  that  this  did  not  amount  to  negli- 
gence. It  was,  however,  argued  that,  notwithstanding  that 
there  might  be  negligence  on  the  part  of  the  engineer,  the 
defendant  was  not  liable,  for  the  reason  that  he  was  an  oflBcer 
of  the  Crown,  and  that  officers  of  the  Crown  are  not  liable  in 
respectt  of  a  tort  unless  they  have  been  personally  guilty  of 
negligence,  and  that  in  this  case  the  defendant  was  not  per- 
Konally  guilty  of  negligence.  For  the  plaintiff  it  was  argued 
that  the  defendant  had  been  personally  guilty  of  negligence 
in  that  he  caused  the  engine  to  be  operated,  (1)  knowing 
that  the  statutory  provisions  had  not  been  complied  with, 
and  (2)  knowing  that,  on  account  of  its  being  undersized,  it 
»*'as  dangerous  to  operate  that  engine. 

It  has  long  been  settled  law  that,  where  a  person  is  an 
official  of  the  Government,  and  as  such  has  the  management 
of  some  branch  of  the  Government  business,  he  is  not  respon- 
FJble  for  anr  negligence  or  default  on  the  part  of  otlier  offi- 
cials, not  his  servants  or  agents,  in  the  same  employment  as 
liimself :  Mersey  Docks  Trustees  v.  (Jibbs,  L.  R.  1  H.  L.  at 
J).  Ill;  Nicholson  v.  Mouncey,  104  Eng.  R.  890.  But, 
where  a  public  officer  is  guilty  of  a  breach  of  duty  imposed 
upon  him  by  law,  he  is  personally  responsible  to  any  person 
who  sustains  injury  thereby':  Boyd  v.  Smith,  4  Ex.  C!  R. 
(Can.)  at  p.  127. 

In  the  present  case,  the  defendant  was  the  person  having 
charge  of  the  management  and  operation  of  the  threshing 
machine  upon  the  Reserve.  As  such,  there  were  certain  duties 
imposed  upon  him  by  sec.  12  of  the  Rrairie  Fires  Ordinance, 
which  reads  as  follows: — 

'*  The  following  provisions  shall  be  o1)serve(l  in  and  about 
the  management  and  operation  of  engines  used  for  threshing 
and  other  purposes,  but  shall  not  apply  to  railway  locomo- 
tive engines  or  engines  enclosed  in  a  suitable  building:—^ 

"  1.  The  engine  shall  not  be  placed  for  the  purpose  of 
working  so  that  any  part  thereof  will  he  within  thirty  feet 
from  any  building  or  stack; 

"  2.  A  metal  pan  of  adequate  size  shall  be  placed  under  the 
engine  as  a  receptacle  for  cinders  and  ashes,  and  such  metal 
pan  shall  be  kept  filled  with  water; 
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*'3.  Before  the  fires  are  lit  in  the  furnace  and  during  tlie 
whole  time  the  engine  is  in  operation,  the  reservoir  in  the 
Bmoke-stack  shall  be  filled  with  water; 

"  4.  All  cinders  and  ashes  shall  be  thorouglily  extinguished 
before  the  engine  is  removed  from  where  it  has  been  in 
operation ; 

'*  5.  A  barrel  of  water  and  two  buckets  shall  be  provided 
and  placed  conveniently  to  any  stacks  or  combustible  material 
near  the  engine; 

'^  6.  A  spark-arrester  in  good  repair  shall  be  used  and 
shall  not  be  opened  while  the  engine  is  in  operation. 

"  (2)  Any  person  contravening  or  failing  to  comply  with 
any  of  the  provisions  of  this  section  shall  be  guilty  of  an 
offence  and  liable  on  summary  conviction  thereof  to  a  penalty 
not  exceeding  $5/* 

The  requirements  of  this  section  were  not  observed  by  the 
defendant.  He  authorised  and  directed  that  the  threshing 
be  done,  knowing  that  tlie  engine  had  no  metal  pan,  as  re- 
quired by  sub-sec.  2,  and  knowing  that  it  had  no  reservoir  in 
its  Bmoke-stack.  It  was  also  his  duty  to  sec  that  it  had  a 
Bpark-arrester  in  good  repair  before  being  operated,  and 
that  two  buckets  were  "  provided  and  placed  conveniently  to  " 
the  ''  stacks  or  combustible  material  near  the  engine,"  As  a 
matter  of  fact,  on  the  day  of  tlie  fire,  tliere  were  no  buckets 
belonging  to  the  outfit.  The  only  bucket  which  there  was  was 
one  obtained  from  Cyr;  but,  at  the  time  the  fire  started,  the 
tank 'man  liad  that  bucket  away  for  water;  and,  although  there 
was  one  barrel  of  water  near  the  engine,  there  was  nothing 
with  which  that  water  could  be  dipped  out  of  the  barrel,  and 
the  water  was  not  available  for  extinguishing  the  fire.  There 
had  been  two  buckets  with  the  engine  when  the  season  began, 
but  one  of  these  had  been  run  over  and  smashed  by  the 
engine,  and  the  other  suffered  a  similar  fate  under  the  wheels 
of  the  tank.  The  evidence,  however,  does  not  shew  that  the 
defendant  knew  that  the  spark-arrester  was  not  in  good  repair 
or  that  there  were  not  two  buckets  with  the  engine.  Never- 
theless, it  was  liis  duty  to  see  that  tlie  statutory  provisions 
above  referred  to  were  complied  w-ith  when  he  caused  the 
engine  to  be  operated,  and  in  not  doing  so  he  was  guilty  of 
negligence.  Negligence  has  been  defined  as  "  the  want  of 
care  which  an  ordinary  prudent  man  would  exercise  under 
the  circumstances."  Those  statutory  provisions  set  forth  the 
iBtandard  of  care  which  the  legislature  thought  necessary  to 
be  observed  by  those  conducting  threshing  operations.     Fail- 
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lire  to  observe  them  is  to  neglect  the  precautions  which  a  pru- 
dent man  would  take  under  the  circumstances.  The  author- 
ising^ of  threshing  operations  with  this  engine,  without  first 
seeing  that  it  complied  with  the  statutory  requirements,  was, 
in  my  opinion,  personal  negligence  on  the  part  of  tlie  defend- 
ant  and  a  breach  of  the  duty  cast  upon  him  by  law,  for  which 
he  is  liable. 

The  next  question  is,  did  that  breach  contribute  to  the 
damage  suffered  by  the  plaintiff?  1  am  of  opinion  that  it 
did.  From  the  fact  that  the  smoke  from  the  engine  was 
blown  towards  the  stacks  and  that  the  fires  started  near  the 
top  of  one  of  the  stacks,  I  have  no  difficulty  in  coming  to  the 
conclusion  that  tlie  fire  was  caused  by  sparks  or  burning 
material  from  the  smoke-stack.  A  proper  reservoir  in  the 
smoke-stack  and  a  spark-arrester  in  good  repair  would  in  all 
probability  have  prevented  the  damage. 

Tlie  plaintiff  is,  tlierefore,  in  my  opinion,  entitled  to 
recover  for  the  loss  he  has  sustained.  There  will  be  judgment 
for  the  plaintiff  for  $625.10  with  costs. 


SASKATCHEWAN. 

Lamont,  J.  December  26th,  1911. 

THIAL. 

HAMMAxs  V.  Mcdonald. 

Principal  and  Agent — Agent's  Commission  on  Sale  of  Land 
—Agreement  a^  to  Parcels  Sold  by  Principal — Onus — 
Evidence  of  Prior  Sale, 

Where  the  plaintiff  accepted  the  agency  for  the  sale  of  several 
parcels  of  land  of  the  defendants,  on  the  understanding?  that  the 
defendants  might  themselves  make  a  sale,,  in  which  case  he  was  not 
to  jret  any  remuneration  for  his  services,  and  the  defendants  did 
in  fact  make  a  sale  of  one  parcel,  but  did  not  notify  the  plaintiff, 
who  afterwards  found  a  purchaser  for  it: — 

Held,  that  the  plaintiff  was  not  entitled  to  any  commission  in 
respoct  of  that  parcel. 

But  held,  in  respect  of  another  parcel,  for  which  the  plaintiff 
obtained  a  purchaser  who  was  willing  to  complete,  that  the  onu»  was 
on  the  defendants  to  shew  that  they  had  sold  it  before ;  and,  that  not 
being  shewn,  the  plaintiff  was  entitled  to  a  commission. 

Action  by  an  agent  for  commission  on  the  sale  of  land. 
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F.  L.  Bastedo,  for  tlie  plaintiff. 
J.  A.  Allan,  for  the  defendants. 

Lamoxt,  J.: — On  the  8th  September,  1909,  the  plaintiff 
wrote  to  the  defendant  D.  H.  McDonald  asking  for  a  list  of 
the  defendants'  lands  adjac-ent  to  Milestone  and  Wilcox,  with 
price  and  terms  in  each  case  net  to  the  defendants.  On  the 
13 til  September,  1909,  the  defendants  replied  by  letter  en- 
closing a  list  of  lands  which  tliey  had  for  sale,  and  fixing  the 
price  at  $20  per  acre  net,  with  a  cash  payment  of  $3  per 
acre,  and  the  balance  in  eight  equal  annual  payments,  with 
interest  at  six  per  cent.,  and  also  stating  that  they  did  not 
care  to  give  the  plaintiff  an  exclusive  agency.  On  the  14th 
September,  the  plaintiff  acknowledged  receipt  of  the  list,  and 
asked  the  defendants  not  to  list  the  land  with  any  other 
agent  in  Milestone.  To  this  the  defendants  replied  on  the 
16th  as  follows: — 

"  Fort  Qu'Appclle,  KUh  Sept.,  1909. 
"  W.   llammans,  Es(|.,  ^Milestone. 

"  Dear  Sir: — Yours  14th  Aug.  has  been  received.  We  will 
not  list  with  other  agents  on  one  condition,  that  you  do  not 
add  more  than  oOc.  per  acre  commission.  If  you  add  inm-e 
than  that,  the  excess  over  50c.  commission  to  be  divided  half 
to  you  and  half  to  us — for  instance,  if  land  is  $iiO  net  you  get 
50c.  more,  you  retain  all  the  oOc;  if  you  get  $21  we  '^et 
$20.25,  and  so  on. 

"  Yours  truly, 

^-  1).  H.  McDonald  «r  Co." 

In  his  evidence,  the  plaintiff  stated  that  he  accepted  ihe^e 
terms.  He  also  stated  that  he  knew  the  defendants  might 
themselves  make  a  sale  of  the  lands,  in  which  case  he  would 
get  no  remuneration  for  any  work  he  might  have  done  leading 
towards  a  sale.  The  plaintiff  obtained  an  offer  of  $20  for  the 
east  half  of  36-13-19  W.  2nd.  This  price  did  not  allow  for 
a  commission,  and  on  the  13th  October  the  plaintiff  went  to 
Fort  Qu'Appelle  to  get  the  defendants  to  lower  their  net 
price  to  $19.50  so  as  to  allow  him  a  commission  of  50c.  D.  H. 
McDonald  was  not  at  Fort  Qu'Appelle,  but  subsequently,  on 
the  22nd  October,  the  defendants  wrote  to  the  plaintiff  stating 
that,  if  the  cash  payment  was  increased  to  $3.50  per  acre, 
they  would  go  into  the  deal.  On  the  26th  October,  the 
plaintiff  wrote  as  follows: — 
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'^Milegtoue,  Oct.  :>6th,  1909. 
"  Messrs.  D.  H.  McDonald  &  Co.,  Fort  Qu'Appelle, 

"  Gentlemen,— Re  E.  14  36-13-19  W.  2nd. 

"  I  beg  to  acknowledge  receipt  of  your  favour  of  the  22nd 
inst.,  advising  that  you  would  accept  offer  if  cash  payment 
be  increased  to  $3.50  per  acre.  1  beg  to  advise,  having  seen 
my  <?ustomer,  who  has  consented  to  this.  You  will,  therefore, 
close  this  price  and  have  transfer  made  out  to  Almedia  Hin- 
Bhaw  Clark  (housewife),  P.  0.  of  Milestone.  Price  $19.50 
per  acre,  to  which  I  have  added  my  commission  oOc.  per 
a(!re.  I  am  enclosing  you  draft  on  Winnipeg  for  $200,  and 
balance  of  cash  payment  w^ill  be  forwarded  in  a  few  days. 

"  Kindly  draw  mortgaijes  for  eight  years  at  6%,  payable 
on  or  before;  transfer  and  mortgage  expenses  to  be  provided 
by  purchaser  as  advised. 

*^  Yours  truly, 

"  Walter  Hammans." 

The  draft  for  $200  was  enclosed.  Not  hearing  from  the 
defendants,'  the  plaintiff,  on  the  3rd  November,  telegraphed 
as  follows:  "Milestone,  Nov.  3,  1909,  D.  H.  McDonald,  Esq., 
Fort  Qu'Appelle.  Have  you  received  letter  and  draft  of  26th 
ultimo?    Reply.    W.  Hammans." 

To  which  tlie  defendant  D.  TI.  McDonald  replied  as  fol* 
lows:  *'Fort  Qu'Appelle,  Nov.  4,  1909.  W.  Hammans.  Be- 
turning  draft  letter  explaining  half  the  land  available.  D.  H. 
McDonald." 

No  letter  of  explanation,  however,  was  received  by  the 
plaintiff.  A  few  days  later  he  received  an  offer  from  one 
Hibbard  of  $22  per  acre  for  the  north  half  and  south-west 
quarter  of  4-15-19  and  the  east  half  of  10-15-19  W.  2nd,  and 
on  the  20th  November  he  telegraphed  the  defendants  as  fol- 
lows: "Milestone,  Sask.  Nov.  20,  1909.  D.  TI.  McDonald,, 
Fort  Qu'Appelle.  Sold  north  half  and  south-west  quarter 
4-15-19  and  east  half  10-15-19  twenty  net,  reply.  W.  Ham- 
mans."  And  on  the  22nd  November  lie  wrote  the  defendant 
and  enclosed  a  cheque  for  $2,409.60,  being  $3  per  acre  cash 
payment.  On  the  same  day,  the  defendants  telegraphe<l  that 
all  the  lands  had  been  sold. 

The  fact  was,  as  I  find,  that  on  the  3rd  November  the 
defendants  liad  accepted  from  another  person  an  offer  for  a 
quantity  of  land,  including  the  land  sold  by  the  plaintiff  to 
Hibbard,  but  not  including  the  east  half  of  36-13-19  W.  2nd,. 
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«old  to  Mrs.  Clark.     The  dtfendantp,  however,  had  omitted 
to  report  the  sale  of  the  land  to  the  plaintiff. 

In  so  far  as  the  sale  to  Hihbard  is  concerned,  it  is  quite 
clear  that  the  plaintiff  cannot  recover.  He  accepted  the 
agency  on  the  understanding  that  the  defendants  might  them- 
selves make  a  sale  of  the  land  listed ;  and,  if  they  did,  he  was 
not  to  got  any  rcnume ration  for  his  services.  The  defendants 
did  on  the  3rd  November  sell  the  lands  which  the  plaintiff 
later  sold  to  Ilibbard.  This  fact  alone  disentitles  the  plaintiff 
to  recover. 

As  to  the  sale  of  the  east  half  of  36-13-19  W.  2nd  to  Clark, 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  50c.  per  acre. 
He  made  the  sale,  and  forwarded  $200,  a  portion  of  the  cash 
payment,  and  said  that  the  balance  would  follow  in  a  few 
days.  The  defendants  telegraphed  that  only  half  the  land 
was  available.  Xo  evidence  was  given  to  shew  that  the  land 
was  not  available  for  the  plaintiff's  purchaser.  The  defend- 
ants listed  the  land,  and  the  plaintiff  sold  it,  but  the  defend- 
ants, for  some  reason  not  brought  out  in  evidence,  refused  to 
complete.  It  was  argued  that  the  plaintiff,  in  not  obtaining 
from  the  purchaser  the  full  amount  of  the  cash  payment  and 
forwarding  the  same  to  tlie  defendants,  had  not  obtained  a 
purchaser  on  the  terms  of  the  listing..  I  am,  however,  of 
opinion  tliat  tlio  defendants'  telegram,  saying  that  only  half 
tlio  land  was  available,  rendered  it  unnecessary  to  forward  the 
balance  of  the  cash  payment.  There  would  be  no  sense  in 
forwarding  the  balance  wlien  the  defendants  were  returning 
what  hnd  already  been  forwarded.  The  plaintiff  having  sold 
the  land,  and  tlie  purchaser  being  willing  to  complete,  the 
onus  was  upon  the  defendants  to  shew  that  they  had  sold  it 
prior  to  tlie  sale  made  by  the  plaintiff;  and,  that  not  being 
shewn,  the  plaintiff  is  entitled  to  recover. 

There  will,  therefore,  be  judgment  for  the  plaintiff  for 
$160  and  District  Court  costs. 
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SASKATCHEWAN. 

Wetmore,  C.J.  December  20tii,  1911. 

CHAMBERS. 

.  MILLOY  V.  McGlLL. 

Stay  of  Proceedings — Two  Actions  Brought  for  Same  Cause 
— Stay  of  Earlier  Action  until  Determination  of  ^Lcter — 
Leave  to  Apply — Practice, 

The  plaintiff  brought  this  action  against  the  defendant  to  re- 
cover the  amount  of  a  promissory  note;  and  afterwards  brought  a 
second  action  against  the  same  defendant  and  another  for  payment 
of  the  amount  due  under  a  mortgage,  and,  in  default,  for  foreclosure. 
The  money  claim  in  the  one  action  was  the  same  as  that  in  the  other 
— the  note  having  been  given  to  cover  the  amount  due  under  the 
mortgage.  . 

In  these  circumstances,  this  action,  though  first  in  time,  was 
stayed  by  order  until  the  questions  arising  in  the  second  action 
should  be  determined ;  the  order  providing  that,  after  such  deter- 
mination, either  party  should  be  at  liberty  to  apply  for  leave  to  con- 
tinue the  action  or  to  stay  it  perpetually. 

Motion  by  the  defendant  to  stay  proceedings  in  this 
action. 

C.  Hoffman,  for  the  plaintiff. 

F.  L.  Bastodo,  for  the  defendant. 

Wetmore,  C.J.: — The  plaintiff  brought  an  action 
against  the  defendant  on  a  promissory  note  made  in  the 
plaintiff's  favour  for  $500  with  interest.  That  note  was 
dated  the  6th  October,  lO-ll,  and  was  made  payable  at 
thirty  days  after  date.  The  statement  of  claim  and  writ 
of  summons  were  dated  the  21st  November,  1911,  and  were 
served  on  the  defendant  on  the  same  day.  On  the  27th 
November,'  1911,  an  action  was  brought  by  the  plaintiff 
against  the  defendant  and  the  Regina  Brokerage  and  In- 
vestment Company  Limited.  The  statement  of  claim, 
however,  is  dated  the  2'2nd  November,  the  day  after  the 
first-mentioned  action  was  brought;  and  it  alleges  that  the 
defendant  McGill  mortgaged  to  the  plaintiff  certain  prop- 
erty, which  it  described,  for  securing  the  payment  of  $725 
with  interest,  which  the  said  McGill  covenanted  to  pay  to 
the  plaintiff  on  the  18th  September,  1911,  such  mortgage 
being  given  as  a  collateral  security  to  a  certain  note  for 
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»$7*i5.  Tlie  claim  also  alleged  that  the  mortgage  contained 
an  acceleration  clause,  and  that  McGill  had  made  default  in 
pnymont  of  the  principal  and  interest  due  under  the  said 
mortgage.  This  does  not  appear  to  me,  however,  to  b? 
material,  seeing  that  the  whole  amount  was  made  payable 
i\s  Septemher,  1911.  It  went  on  to  set  out  a  statement  of 
nccoiint  due  under  the  mortgage,  whereby,  after  charging 
.$^:^.5  and  interest  down  to  the  6th  October,  1911,  ami 
gi\ing  credit  for  a  payment  of  cash  on  that  date,  a  balancv 
due  of  $r>00  was  shewn.  Interest  was  claitiie<l  on  this 
balance  down  to  the  22nd  November.  The  relief  claimed 
was  practically  judgment  against  the  defendant  for  the 
recovery  of  $500  and  interest  from  the  6th  October  afore- 
said; also  foreclosure  of  the  mortgage  and  the  costs,  an 
order  vesting  the  land  in  the  plaintiff,  and  possession  of 
the  land. 

McOill  took  out  a  summons  to  stay  the  proceedings  in 
the  first- mentioned  action,  and  the  ground  upon  wliich  lu" 
claimed  such  stay  was  that  the  promissory  note  suetl  on  in 
the  first  action  was  given  in.  payment  of -the  $500  alleged 
in  the  claim  in  the  second  action  to  be  due  under  tlie  mort- 
gage. 

I  think  it  is  quite  clear  that  when  an  action  is  brought 
on  a  cause  of  action,  the  plaintiff  cannot  bring  another 
action  on  the  same  cause;  and,  if  that  is  done,  the  .second 
action  will  be  stayed.  In  Williams  v.  Hunt,  [1905]  1  K. 
B.  512"  it  was  held  that,  as  a  mortgajjee  who  brings  an 
action  in  the  Chancery  Division  for  the  amount  of  prin- 
cipal and  interest  due  under  the  mortgage  has  a  complete 
remedy  by  claiming  in  that  action  a  personal  order  for 
payment,  a  second  action  brought  in  the  King's  Bench 
Division,  while  the  Chancery  action  is  pending,  to  recover 
principal  and  interest,  is  improper  and  should  l)e  stayed. 
1  am  citing  from  the  head-note  in  that  case,  but  the  judg- 
ments bear  the  note  out. 

In  this  case,  it  is  not  disputed  that  the  note  sued  on 
in  the  first  action  was  given  for  the  amount  foimd  due 
under  the  mortgage  on  the  6th  October  last;  but  it  will  be 
observed  that,  while  the  plaintiff  seeks  foreclosure  in  the 
second  action,  he  also  seeks  a  personal  judgment  against 
the  defendant  McGill  for  the  amount  due  under  the  coven- 
ant in  tlie  mortgage.  The  rule  is,  as  I  have  stated,  that, 
where  the  second  action  is  brought  for  the  same  cause  as 
in    the    first,    the   ])roccedings   in     the     second     action     will 
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be  slated ;  and  it  was  t-ontended  in  ans=\ver  to  this  applica- 
tion  tliat  the  proceeding's  in  the  first  action  could  not  he 
stayed — tliere  was  no  anth(»rity  for  it.  Xow,  the  rule  in 
respert  to  staying  proeeedinjrs  in  actions  of  this  sort  is  for 
the  purpos(»  of  preventing-  a  party  l)eing  harassed,  without 
any  necessity  for  it,  hy  two  or  more  actions  for  the  same 
cause,  and  1  cannot  see  on  jjriuciple  why,  with  the  object 
4*f  carrying  that  out,  the  action  first  brought  should  not  be 
stiiyed  if  it  is  evident  that  that  is  the  action  that  should 
be  stayed.  Tlie  principle,  to  my  mind,  is  quite  the  same. 
In  this  case,  if  there  should  be  any  stay,  I  am  of  opinion 
that  the  first  action  should  be  stayed.  1  ought  not  to  stay 
the  ])laintiff  in  his  effort  to  realise  under  his  nu)rtgage.  I 
hav(»  not  lost  sight  of  the  fact  that,  in  so  far  as  the  actions 
upon  the  covenant  and  upon  the  note  are  concerned,  at 
common  law  they  could  not  be  joined,  because  one  would 
he  an  action  of  covenant,  the  other  would  be  an  action  of 
assumpsit.  Hut,  under  the  ])ractice  that  exists  in  this 
])rovince,  there  is  no  difficulty  whatever  in  joining  them, 
and  I  can  see  no  reason  in  the  world  why,  having  pro- 
ceeded against  the  defendant  McGill,  for  foreclosure  and 
a  personal  judgment  under  the  covenant,  the  claim  under 
the  note  might  not  have  been  joined  (in  the  alternative, 
anyway)  in  the  same  action. 

There  is,  however,  one  consideration  in  ctmnection  with 
tills  (juestion  disclosed  by  the  plaintiff  which  serves  to  com- 
plicate matters.  'J'he  defendant  ]\IcGill  pleaded  to  the 
second  action,  and  1  may  say  he  specifically  and  categoric- 
ally denied  each  and  every  allegation,  almost,  in  the  state- 
ment of  claim.  I  am  free  to  confess  that,  reading  through 
the  lines,  1  am  impressed  with  the  idea  that  these  are 
false  i)leas.  But  he  also  set  up  ])ractically  that  the  note 
on  which  the  first  action  was  brought  was  given  in  full 
sfttlement  of  the  balance  owing  to  the  plaintiff  under  the 
mortgage,  and  was  accepted  by  the  plaintiff  in  full  pay- 
ment of  such  balance.  While  I  think  that  that  probably 
complicates  the  application  to  some  extent,  1  see  no  reason 
Nvhy  the  claim  under  the  note  should  not  have  been  in- 
<*luded  in  the  foreclosure  action.  He  has  sought  a  personal 
judgment  against  the  defendant  McGill  under  the  covenant 
in  the  mortgage,  and  why  not  also  seek  a  personal  judg- 
ment under  the  ])romis8ory  note — it  being  conceded,  as  it 
was  conceded,  that  that  note  was  given  to  cover  the  amount 
found  due  under  the  mortgage  on  the  6th  October? 


Digiti 


zed  by  Google 


748  '^'^^^  WKSTERN  LAW  HEPOUrEH.  [vol.  ID 

The  order  I  will  make,  under  these  circumstances,  is, 
that  the  action  first  brought,  namely,  that  under  the  note, 
be  stayed  until  the  questions  arising  in  the  second  action 
are  determined;  but,  when  such  determinatton  is  reached, 
either  party  is  to  be  at  liberty  to  apply  for  an  order  to 
continue  such  action,  or  to  stay  it  perpetually,  as  he  may 
be  advised.  The  costs  of  this  application  will  be  reserved 
until  aftor  the  determination  of  the  questions  a^i^^ing  in 
the  second  suit,  and  until  the  application  that  I  have  stated 
mav  be  made  is  made. 


SASKATCHEWAN. 

Wetmork,  C.J.  Deckmber  28th,  1911. 

CHAMBERS. 

COLOXTAL  INVESTMENT  AND  LOAN  CO.  v.  FOTSIE. 

Morigage — Transfer  of  Land  Subject  to — I vj plied  Covenant 
of  Transferee  to  Pay  Mortgage  Money — Land  Titles  Act, 
sec.  G'l — Persoiuil  Judgment — Pleading. 

Where  an  action  is  brouglit  against  a  transferee  of  land  siihjoct 
to  a  mortgage,  and  a  personal  judgment  is  sought  against  him  under 
sec.  63  of  the  Land  Titles  Act,  the  plajptiff  should  expressly  allege 
in  the  statement  of  claim  that  the  transferee  Is  liable  by  virtue  of 
the  implied  covenant  referred  to  in  sec.  63 ;  and,  without  such  an 
allegation,  judgment  will  not  be  given  against  the  transferee  for 
payment  of  tlie  mortgage  money.  In  any  circumstances,  the  defend- 
ant sought  to  be  charged  ought  to  be  distinctly  informed  as  to  how 
or  by  what  authority  he  is  alleged  to  be  personally  liable. 

Motion  by  ihc  plaintiffs  for  judgment  in  a  mortpi^e 
action. 

H.  Y.  Bigelow,  for  the  plaintiffs. 

Wetaiore,  C.J. : — This  action  was  brought  on  a  mortgao:e 
made  by  the  defendant  Foisie  in  favour  of  the  plaintiffs. 
The  statement  of  claim  alleges  that  it  was  made  on  the 
10th  October,  1906,  by  Foisie,  who  was  then  the  registered 
owner  of  the  mortgaged  land,  and  that  he  covenanted  to 
pay  the  plaintiffs  the  moneys  secured  by  such  mortgage  in 
the  manner  and  at  the  times  therein  prescribed.  The  state- 
ment of  claim  went  on  to  allege  that  the  defendant  Lutz 
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is  the  present  regi&tered  owner  of  the  most  southerly  9*  feet 
in  width  of  the  lot  mortgaged,  tinder  a  certificate  of  title 
dated  the  23rd  July,  1908,  and  that  the  defendant  Clark  is 
the  present  registered  owner  of  the  rest  of  such  property, 
being  the  most  north-easterly  41  feet  in  width  of  such  lot, 
under  a  certificate  of  title  dated  the  29th  April,  1911.  There 
is  no  allegation  as  to  how  Lutz  or  Clark  obtained  his  title. 
The  plaintiffs,  by  their  statement  of  claim,  claim  against 
the  defendants  Foisie,  Lutz,  and  Clark  judgment  for  the 
amount  claimed  to  be  due  under  the  covenant  contained  in 
the  mortgage,  and  foreclosure  against  all  the  defendants.  A 
Chambers  summons  was  taken  out  for  judgment,  inasmuch 
as  the  defendants  the  Tucker  Implement  Company  had  ap- 
peared. At  the  return  of  such  summons  the  plaintiffs*  coun- 
sel stated  that  no  relief  was  sought  as  against  Foisie,  as  he 
had  ceased  to  be  the  registered  owner,  and  he  claimed  per- 
sonal judgment  against  Clark  only.  No  judgment  was 
claimed  against  Lutz  at  the  return  of  the  summons.  This 
judgment  was  claimed  under  the  Land  Titles  Act,  R.  S. 
Sask.  ch.  41,  sec.  63,  which  is  as  follows  (in  so  far  as  it  is 
material  to  the  matter  I  am  discussing)  : — 

"  In  every  instruilient  transferring  land  for  which  a  cer- 
tificate of  title  has  been  granted  subject  to  mortgage  or 
incumbrance,  there  shall  be  implied  a  covenant  by  the  trans- 
feree with  the  transferor,  and  so  long  as  such  transferee  shall 
remain  the  registered  owner  with  the  mortgage  or  incum- 
brancee,  that  the  transferee  will  pay  the  principal  money, 
interest,  annuity,  or  rent  charge  secured  by  the  mortgage  or 
incumbrance,  at  the  rate  and  at  the  time  specified  in  the 
instrument  creating  the  same     .     .     ." 

There  is  nothing  in  the  statement  of  claim  to  shew,  ex- 
cept, it  may  be,  inferentially,  that  Clark  is  a  transferee  from 
Foisie,  the  mortgagor,  or  how  he  became  registered  owner; 
and  it  is  not  set  forth  in  the  statement  of  claim  that  personal 
liability  is  claimed  against  Clark  or  Lutz  by  reason  of  any 
implied  covenant,  statutory  or  otherwise. 

I  am  of  opinion  that,  where  a  proceeding  is  taken  against 
a  transferee  of  land  subject  to  a  mortgage,  and  it  is  sought 
to  hold  him  liable  personally  under  sec.  63  of  the  Land 
Titles  Act,  these  should  be  an  express  claim  setting  forth 
that  such  transferee  is  so  liable.  I  think  this  is  especially 
true,  as  the  liability  is  statutory  and  new;  but,  under  any 
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circumstances,  the  defendant  sought  to  be  charged  ought  to 
be  distinctly  informed  as  to  how  or  by  what  authority  he  is 
alleged  to  be  held  personally  liable.  I  may  add,  although  it 
may  possibly  be  not  material,  that  there  is  an  acceleration 
clause  in  the  mortgage,  and  the  plaintiffs  are  seeking  to 
recover,  against  Clark,  the  whole  amount  due  under  the 
mortgage,  including  sums  which  would  not  be  due  except 
for  the  acceleration  clause. 

I  will,  therefore,  decline  to  order  personal  judgment 
against  Clark;  but  I  would  make  the  ordinary  directions  for 
an  inquiry  to  ascertain  the  amount  due  imder  the  mortgage, 
and  thereupon  the  usual  decree  for  foreclosure. 


SASKATCHEWAN. 

Wbtmore,  C.J.  Deobmbbr  28th,  1911. 

TBIAL. 

CANADA  NORTH-WEST  LAND  CO.  LIMITED  v. 
IRWIN. 

Parties — Status  of  Plaintiff — Action  to  Enforce  Lien  Made 
to  Company  of  same  Name  before  Incorporation  of 
Plaintiff  Company — Failure  to  Allege  or  Prove  Assign- 
ment of  Lien — Dismissal  of  Action. 

This  action  was  brought  to  enforce  a  lien  ui>on  land,  aUeged  to 
have  been  created  by  the  defendant's  testator  in  1886,  under  sec.  3S 
of  the  Dominion  Lands  Act,  1883,  in  favour  of  the  Canada  North- 
West  Land  Company  Limited.  In  1886,  a  company  of  that  name, 
incorporated  in  England,  was  in  existence.  In  1^3,  an  Act  was 
passed  by  the  Parliament  of  Canada,  56  Vict  ch.  88,  incorporating 
anotl^er  company,  having  the  same  name,  for  the  purpose  of  acquiring 
the  business  and  property  of  the  English  company.  Section  2  granted 
the  Canadian  company  power  "  to  purchase  tiie  lands,  properties,  and 
other  assets  of  the  English  company:" — 

Held^  that  the  lien,  if  made  at  all,  must  have  been  made  in 
favour  of  the  English  company.  There  was  nothing  to  shew  that 
that  company  had  been  extinguished  or  put  an  end  to.  The  Canadian 
company  could  not  make  title  to  the  assets  of  the  English  company 
without  Brewing  that  those  assets  had  been  sold  and  transferred  to 
the  Canadian  company. 

Heldf  also,  upon  the  evidence,  that  the  action  was  in  fact  brought 
by  the  Canadian  company ;  and,  as  it  was  not  alleged  by  the  state- 
ment  of  claim  that  the  lien  had  been  assigned,  and  no  assignment 
was  set  out,  as  required  by  C.  O.  1898  ch.  41,  and  none  was  pro- 
duced at  the  trial,  and  there  was  no  definite  testimony  that  there 
ever  was  an  assignment,  the  action  must  be  dismissed. 
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Action  against  Jane  Irwin,  executrix  of  the  last  will  and 
testament  of  Thomas  James  Irwin,  deceased,  to  enforce  a 
lian  upon  land. 

E.  L.  Elwood,  for  the  plaintife. 

D.  Mundell,  for  the  defendant. 

Wbtmore,  C.J. : — The  title  of  the  pleadings  on  each  side 
in  this  case  described  the  plaintiffs  as  ^'  The  Canada  Nori;h- 
West  Land  Company."  Upon  inspection  of  the  praecipe  and 
the  writ -of  summons,  I  decide  that  all  the  pleadings  and 
proceedings  in  the  cause  should  be  amended  as  to  the  title 
by  changing  the  name  of  the  plaintiffs  to  "The  Canada 
North- West  Land  Company  Limited.'' 

This  action  is  brought  to  enforce  a  lien  alleged  to  have 
been  made  by  the  testator,  Thomas  James  Irwin,  under  sec. 
38  of  the  Dominion  Lands  Act,  1883  (46  Vict.  ch.  17),  in 
favour  of  "The  Canada  Nori;h-West  Land  Company 
Limited."  The  alleged  lien  bears  date  the  1st  April,  1886, 
and  purports  to  have  been  made  as  above  stated.  The  state- 
ment of  claim  alleges  that  the  deceased  Irwin,  by  such  lien, 
"granted  to  the  plaintiffs  a  lien  and  charge"  upon  the 
homestead  of  the  deceased  "  for  securing  the  payment  to  the 
plaintiffs  of  the  suiA  of  $500."  The  defendant  in  her  state- 
ment of  defence  denied  that  the  said  Irwin  granted  to  the 
plaintiffs  "the  acknowledgment  and  charge  referred  to  in 
the  statement  of  claim,  or  executed  any  lien  or  charge  of 
any  kind  on  the  said  land  in  favour  of  the  plaintiffs." 

At  the  time  the. lien  purports  to  have  been  made,  there 
was  a  company  in  existence,  incorporated  in  England  under 
the  Companies  Acts,  1862  and  1880,  by  the  name  of  "The 
Canada  North-West  Land  Company  Limited,"  and  that  is 
the  company  in  whose  favour  the  lien  in  cjuestion  must  have 
been  executed,  if  executed  at  all,  because  the  company  of 
1893  hereinafter  referred  to  was  not  in  existence.  By  an 
Act  of  the  Parliament  of  Canada,  56  Vict.  (1893)  ch.  88, 
another  company  was  incorporated,  also  by  the  name  of  "  The 
Canada  North-West  Land  Company  Limited,"  and  such 
laat-mentioned  company  was,  as  set  forth  in  the  recital  of  the 
Act,  incorporated  for  the  purpose  of  acquiring  the  business 
and  property  of  the  English  company;  and  sec  2  of  that 
Act  granted  the. Canadian  company  power  "to  purchase  the 
lands,  properties,  and  other  assets  of  the  English  company." 
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I  can  find  no  other  method  provided  for  acquiring  the  prop- 
erty of  the  English  company  except  by  purchase.  I  can- 
not find  that  the  English  company  was  in  any  way  extin- 
guished or  put  an  end  to.  I  must,  therefore,  as  between 
the  two  companies,  hold  that  the  English  company  is  still 
possessed  of  its  property  and  assets  unless  it  is  found  that 
the  Canadian  company  has  purchased  them,  and  I  must  hold 
that  it  is  possessed  of  such  of  its  property  and  assets  as  the 
Canadian  company  has  not  been  proved  to  have  purchased. 

The  objection  was  raised  at  the  trial  that  it  is  the  Can- 
adian company  that  is  suing  in  this  action;  and  that,  as  the 
lien  was  not  made  to  that  company,  as  alleged  in  the  v^^te- 
ment  of  claim,  the  action  must  be  dismissed.  It  is  also  set  up, 
in  the  alternative,  and  there  is  evidence,  that  the  lien  was  as- 
signed to  the  Canadian  company;  but,  inasmuch  as  such  as- 
signment has  not  been  set  out  in  the  statement  of  claim,  as 
required  by  sec.  3  of  C.  0.  1898  ch.  41,  respecting  Choses  in 
Action,  the  action  must  be  dismissed.  The  only  evidence 
of  any  assignment  to  the  Canadian  •company  is  contained  in 
the  testimony  of  one  Jones,  who  was  examined  for  discovery 
by  the  defendant  and  stated  that  he  was  accountant  of  the 
plaintiffs,  and  had  been  such  accountant  since  1893.  In  the 
course  of  the  examination,  the  counsel  for  the  defendant 
asked  him  to  explain  why  an  item  in  the  credit  column  of 
a  book  of  the  plaintiffs,  relating  to  Irwin's  account,  from 
which  he  was  testifying,  was  not  referred  to  in  the  statement 
of  claim;  and,  in  reply,  he  (Jones)  testified  as  follows: 
"Wei],  the  Canada  North- West  Land  Company  was  re- 
formed. It  was  an  old-country  company,  and  in  1894  there 
was  a  new  company  formed  which  took  over  the  assets  of  the 
original  company,  and  in  tlie  valuation  of  the  assets  every- 
thing was  re-valued,  and  there  were  certain  items  written 
off  on  any  doubtful  accounts  or  anything  like  that.  It  was 
providing  for  what  they  were  really  worth — figuring  out 
what  they  were  really  worth.'' 

The  question,  therefore,  arises,  which  company  has 
brought  this  action.  If  it  is  the  English  company,  the  allega- 
tion in  the  statement  of  claim  that  the  lien  was  "granted  to 
the  plaintiffs  "  is  true.  If  the  Canadian  company  bought  it, 
such  allegation  is  not  true.  (Of  course,  in  dealing  with 
this  question,  I  am  assuming  that  the  lien  was  granted  by 
Irwin  as  alleged.)  Counsel  for  the  defendant  seemed  to  take 
for  granted  that  the  action  was  brought  by  the  Canadian 
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company;  and,  as  I  have  before  pointed  out,  contended  that 
such  company  could  not  succeed,  whether  the  lien  had  been 
assigned  to  them  or  not.  Counsel  for  the  plaintiffs  urged 
that  I  should  find  that  the  action  was  brought  in  the  name  of 
the  old  company;  that  the  assets  in  question  and  the  assign- 
ment of  them  to  the  Canadian  company  might  have  been  of 
such  a  character  that  the  action  would  have  to  be  brought  in 
the  name  of  the  English  company,  and  anyway  the  Canadian 
company,  if  there  had  been  an  assignment  to  them,  could 
bring  an  action  in  the  name  of  the  English  company.  That 
would  have  been  true  as  regards  an  action  at  common  law 
upon  a  chose  in  action  which  had  been  assigned.  I  do  not 
know  that  it  would  have  been  true  as  regards  such  an  action 
on  the  Chancery  side  of  the  Court.  And  it  must  be  borne  in 
mind  that  this  is  an  action  to  enforce  a  lien  on  property,  and 
must  be  considered  as  an  action  brought  on  the  Equity  side 
of  the  Court.  I  have  very  gr^at  doubts  whether  ch.  60  of  the 
R.  0.  1888,  or  ch.  41  of  the  C.  0.  1898,  would  be  applicable 
to  an  assignment  or  transfer  of  the  assets  in  question,  because 
Buch  assets,  or  a  portion  of  them,  may  not  have  been  either 
a  debt  or  a  chose  in  action.  At  the  same  time  I  can- 
not conceive  how  such  assets  could  be  transferred  from 
one  company  to  the  other  except  by  an  instrument  in  writing. 
From  any  standpoint  from  which  I  can  consider  the  questions 
raised,  I  must  first  decide  which  of  these  two  companies 
are  the  plaintiffs.  No  direct  intimation  with  respect  to  that 
was  given  at  the  trial  by  counsel  for  the  plaintiffs;  and,  as 
he  was  one  of  the  solicitors  on  the  record,  he  would  certainly 
be  in  a  position  to  know.  Assuming  it  to  be  true  that,  if 
the  assignment  was  made  to  the  Canadian  company,  they 
could  sue  in  the  name  of  the  English  company,  the  question 
arises,  did  they  sue  in  the  name  of  that  company  ?  And  any- 
way the  defendant  has  a  right  to  know  which  company  is 
suing,  because  it  affects  her  remedy  for  costs,  if  she  is  suc- 
cessful, in  two  respects,  both  as  against  which  company,  and 
as  to  how  she  is  to  proceed  to  recover  them.  In  the  Act  of 
1893  referred  to,  the  word  "Limited*'  in  the  name  of  the 
Canadian  company  is  in  brackets,  but  it  is  not  in  brackets 
in  the  name  of  the  English  company ;  but  this  is  such  a  slight 
and  unimportant  difference  that  it  serves  no  purpose  in  the 
effort  to  distinguish  one  company  from  the  other.  For 
instance,  if  an  action  was  brought  in  the  name  of  the  Can- 
adian company,  it  would  never  be  held  that  such  company 
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was  improperly  described  because  the  word  "  Limited  "  was 
not  bracketted  in  describing  lie  company. 

The  only  light  afforded  on  the  subject,  in  so  far  as  I  can 
discover,  is  this.  Counsel  for  the  plaintiffs  requested  that,  if 
I  found  that  the  action  was  brought  by  the  new  (Canadian) 
company,  and  that,  the  claim  has  been  assigned  to  them, 
hr  should  have  leave  to  amend  the  statement  of  claim  by 
stating  those  facts.  That  request  seems  to  me  to  be  utterly 
inconsistent  with  the  idea  that  the  old  (English)  company 
is  the  plaintiff,  because  the  only  right  he  would  have  to 
make  such  a  request  would  be  in  respect  to  the  company 
which  was  in  Court.  I  have,  therefore,  reached  the  con- 
clusion that  the  company  suing  is  the  Canadian  company. 
I  think  I  have  no  'person  other  than  myself  to  blame  for  al- 
lowing this  very  unsatisfactory  state  of  affairs  to  arise,  be- 
cause I  ought  at  the  trial  to  have  insisted  on  counsel  stating 
in  the  name  of  which  company  the  action  was  brought.  I 
may  add,  however,  that  I  have  no  moral  doubt  whatever, 
that  the  action  was  brought  in  the  name  of  the  Canadian 
company. 

Having  arrived  at  this  conclusion,  I  must  find  for  the 
defendant  that  the  lien  was  not  granted  in  favour  of  the 
plaintiffs.  I  cannot  grant  the  application  to  amend,  because 
to  do  so  would  be  to  reconstruct  the  whole  statement  of 
claim  by  practically  setting  up  an  entirely  new  cause  of 
action  so  far  as  the  plaintiffs  are  concerned,  which  I  think 
1  ought  not  to  allow  at  the  stage  when  the  amendment  was 
asked  for,  namely,  after  all  the  evidence  was  in,  and  counsel 
for  the  defendant  had  presented  his  argument,  and  counsel 
for  the  plaintiffs  had  proceeded  a  long  way  in  his.  More- 
over, the  evidence  does  not  satisfy  me  that  there  has  been 
any  assignment  of  the  lien  sued  on  to  the  plaintiffs.  I  have 
pointed  out  what  the  character  of  that  evidence  was.  I  con- 
sider it  very  vague  in  character.  No  written  assignment  was 
produced.  I  may  say  it  was  nothing  more  than  a  scintilla  of 
evidence.  If  this  action  had  been  tried  with  a  jury,  I  feel 
that  T  should  have  had  to  withdraw  the  question  from  them. 

In  Giblin  v.  McMullen,  L.  E.  2  P.  C.  317,  Lord  Chelms- 
ford lays  down  at  p.  33.5 :  "  If,  at  the  close  of  the  plaintiff's 
case,  there  was  not  evidence  upon  which  the  jury  could  rea- 
sonably and  properly  find  a  verdict  for  him  (the  plaintiff), 
the  Judge  ought  to  have  directed  a  nonsuit.  Formerly  it 
used  to  be  held  that,  if  there  were  what  was  called  a  scintilla 
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of  evidence  in  support  of  a  case,  the  Judge  was  bound  to 
leave  it  to  the  jury.  But  a  course  of  recent  decision  has 
established  a  more  reasonable  rule,  viz.,  that  in  every  case, 
before  the  evidence  is  left  to  the  jury,  there  is  a  prelimin- 
ary question  for  the  Judge,  not  whether  there  is  literally  no 
evidence,  but  whether  there  is  any  upon  which  a  jury  can 
properly  proceed  to  find  a  verdict  for  the  party  producing 
it,  upon  whom  the  onus  of  proof  is  imposed."  Lord  Chelms- 
ford, in  laying  this  down,  was  dealing  with  the  question, 
when  a  nonsuit  should  be  ordered.  But  the  same  remarks 
are  applicable  to  the  leaving  of  any  question  of  fact  to  the 
jury  at  any  stage  in  the  case,  and  I,  sitting  without  a  jury, 
must  be  governed  by  them,  if  Applicable,  when  I  have  oc- 
casion to  deal  with  questions  of  fact,  as  the  case  is  a  decision 
of  the  Judicial  Committee  of  the  Privy  Council. 

I  very  much  regret  that  I  feel  myself  bound  to  eome  to 
the  conclusion  that  I  have  reached  in  this  case.  It  seems  a 
great  pity  to  send  it  oflf  on  such  a  ground ;  but  the  question 
has  been  raised,  and  I  have  got  to  decide  it. 

Judgment  for  the  defendant  with  costi^. 


SASEATCHEWAir. 
Wbtmore,  C.J.  Dkoember  23rd,  1911. 

CHAMBERS. 

VICKERMAN  v.  MACKENZIE. 

Practice — Chambers  Motion — Forum — Sittings  for  Trials — 
Motion  for  Attachment  for  Contempt — Notice  of  Motion 
— Service  of  Copies  of  Affidavits — Strict  Practice — Eng- 
lish Rule  620—SasJcatch^wan  Rule  459, 

The  sittin^rs  of  the  Supreme  Court  of  Saskatchewan  appointed 
to  be  held  at  Regina,  Moose  Jaw.  and  Saskatoon,  are  sittings  for 
the  trial  of  actions;  and  Chambers  motions  will  not  be  heard  at 
those  sittinfcs. 

An  application  for  an  attachment  for  contempt  of  Court  should 
be  upon  notice  of  motion,  not  by  summons — the  practice  being 
governed  by  English  Marginal  Rule  620;  and,  by  Rule  469  of  the 
Saskatchewan  Rules,  a  copy  of  the  affidavit  to  be  used  on  the  motion 
must  be  served  at  the  same  time  as  the  notice. 

The  practice  with  respect  to  granting  leave  to  issue  an  attach- 
ment must  be  strictly  observed. 
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Application  by  the  plaintiff  for  the  issue  of  an  attachment 
against  the  defendant  for  not  complying  with  a  judgment  of 
the  Local  Master  at  Moose  Jaw  awarding  specific  perform- 
ance. 

H.  E.  Sampson,  for  the  applicant. 

Wbtmore,  C.J.: — Notice  of  motion  was  given  for  the 
Moose  Jaw  sittings  held  in  November  last.  I  was  the  pre- 
siding Judge  at  such  sittings,  and  refused  to  hear  it,  as,  in 
my  opinion,  such  an  application  ought  not  to  be  heard  at  such 
sittings,  inasmuch  as  they  are  appointed  for  the  purpose  of 
trying  cases,  not  hearing  applications  that  may  be  made  ir. 
Chambers,  where  this  application  could  be  made.  On  return- 
ing to  Begina  I  found  that,  in  so  iar  as  sittings  at  Moo<<e 
Jaw,  as  well  as  sittings  in  Begina  hnd  Saskatoon,  are  con- 
cerned, I  was  clearly  right,  because  those  sittings  are,  as 
expressed  in  the  Bule  of  Court  appointing  them,  held  only 
for  the  purpose  of  trials,  as  is  plainly  set  forth.  However, 
at  the  persistency  of  the  solicitor  for  the  plaintiff,  I  granted 
a  summons  returnable  in  Chambers  at  Begina.  Owing  to  the 
pressure  of  work  at  Moose  Jaw,  I  had  not  time  to  look  into 
the  matter,  as  possibly  I  should  have  done. 

In  looking  into  it,  my  opinion  is,  that  the  Chambers 
summons  was  improperly  granted,  because  the  application 
should  be  by  notice.  We  have  no  special  provision  in  the 
Judicature  Act  or  the  Bules  of  Court  providing  for  attach- 
ment for  contempt,  except  Bule  459,  which  provides  that 
every  notice  of  motion  or  summons  for  attachment  or  com- 
mittal shall  state  in  general  terms  the  grounds  of  the  appli- 
cation. Consequently,  the  practice  will  have  to  be  governed 
by  that  in  England.  The  application  for  such  a  writ  must  be 
by  notice,  as  provided  by  Marginal  Eule  620  of  the  English 
Practice;  and,  by  Bule  459  of  the  Saskatchewan  Bules,  a 
copy  of  the  affidavit  to  be  used  on  the  motion  must  be  served 
at  the  same  time  as  the  notice  is  served.  When  the  notice 
of  motion  for  the  Moose  Jaw  sittings  was  served,  copies  of  the 
affidavits  purport  to  have  been  served  with  it,  but  it  does  not 
appear  that  such  copies  of  affidavits  were  served  with  the 
Chambers  summons.  The  practice  with  respect  to  granting 
leave  to  issue  an  attachment  must  be  very  strictly  observed. 
In  this  case  it  has  not  been;  and,  moreover,  neither  the  affi- 
davits to  be  used  on  the  motion  at  the  Moose  Jaw  sittings, 
nor  those  to  be  used  on  the  hearing  of  the'Chambers  summons. 
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are  marked  as  exhibits  to  the  affidavit  of  service.  Conse- 
quently, the  whole  proceedings  are  so  irregular  that  I  can- 
not make  the  order  absolute. 

The  application  will  be  refused. 


BBITISH  COLVHBIA. 

Gbegory,  J.  Dbobmber  27th,  1911. 

TRIAL. 

BAUMAN  V.  DAFOE. 

Sale  of  Ooods — Contmct — Specific  Article — New  Engine — 
Allegation  that  Second-hand  Engine  Delivered — Action 
for  Damages — Failure  of  Proof — Counterclaim. 

The  plaintiff  Bued  for  damages  for  that  he  had  bought  from  the 
defendants  a  new  engine  and  received  a  second-hand  one: — 

Heldy  upon  the  evidence,  that  the  engine  received  by  the  plaintiff 
was  a  new  one. 

The  action  was  dismissed;  and  the  defendants'  counterclaim  for 
the  balance  of  the  price  allowed. 

Action  for  damages  for  breach  of  contract  in  the  sale 
of  an  engine.  Counterclaim  for  the  balance  of  the  price  of 
the  engine. 

L.  G.  McPhillips,  K.C,  for  the  plaintiflf. 
Ritchie,  K.C,  for  the  defendants. 

Gregory,  J.: — Shortly,  the  plaintiff  alleges  that  he 
bought  from  the  defendants  a  new  engine  and  received  a 
second-hand  one,  and  asks  for  damages  accordingly.  The 
plaintiff  is  a  very  young  man,  and  has  evidently  some  apti- 
tude for  mechanics;  but,  so  far  as  a  gasoline  engine  is  con- 
cerned, his  experience  has  been  very  limited,  and  altogether 
confined  to  engines  of  very  small  power.  With  this  limited 
experience,  he  undertook  to  install  and  operate  the  engine  in 
question,  a  heavy  one,  without  any  material  assistance  from 
any  other  person.  The  engine  did  not  work  satisfactorily, 
and  he  now  complains. 

That  the  engine  was  improperly  installed  there  can  be  no 
doubt.     It  did  not  have  sufficient  bolts  to  keep  it  in  place, 
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although  the  plates  on  the  engine  itself  shew  the  number  re- 
quired. The  bolts  used  were  not  of  the  proper  size,  and  cedar 
shingles  were  used  to  level  up  the  bed,  all  of  which  would,  as 
the  evidence  shews,  tend  to  make  it  unstable,  which  in  turn 
would  tend  to  produce  some  of  the  conditions  ultimately 
found  to  exist. 

It  is  asserted  by  the  plaintiff  that  the  engine  is  a  second- 
hand one ;  and,  to  prove  that,  he  points  to  some  marks  upon 
the  brass  work  of  the  oiler,  and  to  worn  bearings,  etc.  I  have 
closely  examined  the  engine  all  over  for  external  marks  of 
use,  and  I  am  quite  unable  to  find  anything  that  satisfies  me 
or  even  suggests  to  my  mind  that  the  engine  is  second-hand- 
The  plaintiff  and  his  witnesses  harp  upon  a  deiit  in  the  brass 
work.  One^s  common  sense  tells  one  that  such  a  mark  might 
have  happened  at  any  time  by  the  falling  of  a  spanner  or 
hammer,  or  something  else  upon  it,  and  it  rai^rht  just  as  well 
be  upon  a  new  engine  as  upon  a  second-hand  one;  in  any 
caee,  it  is  on  a  piece  of  brass  attached  by  screws,  which  could 
have  been  removed  and  replaced  by  another  one  without  the 
slightest  difficulty.  If  the  engine  bore  external  evidence  of 
being  second-hand,  the  plaintiff  and  his  witnesses  could  have 
discovered  it  when  the  engine  was  delivered  —  the  marks 
pointed  to  were  there  then  as  well  as  now;  but  he  was  ap- 
parently satisfied  then,  for  he  made  no  complaint  of  any  kind ; 
and  in  his  letter  to  Palmer  Brothers,  dated  the  19th  June, 
1911,  he  says  that  the  engine  appears  to  be  all  right  from 
the  outside,  to  his  ^^  unexperienced  ^'  eye.  This  would  appear 
to  indicate  that  he  examined  the  outside,  but  it-  does  not 
corroborate  the  evidence  given  by  him  of  his  experience. 

The  plaintiff  complains  that  the  clutch  did  not  work 
properly.  This  in  no  way  satisfies  me  that  the  engine  was 
second-hand — ^any  clutch  would  require  adjusting.  It  is  possi- 
ble that  there  might  be  some  defect  in  an  absolutely  new 
dutch ;  and,  if  there  really  was  any  in  this  one,  the  defend- 
ants, under  the  terms  of  the  tiontract,  would  have  had  to 
supply  a  new  one,  but  the  plaintiff  made  no  -application  to 
them  to  do  so.  His  complaint  is,  that  the  set  screw  could 
not  be  turned  out  enough  to  give  pressure  to  make  the 
clutch  operate.  Any  mechanic  could  have  remedied  that  in 
a  moment  by  simply  reversing  the  position  of,  not  the  bolt, 
but  the  lock  nut,  which  would  give  him  ample  additional 
length  of  the  screw  to  work  on.  He  complains  that  the  bolt 
i?  worn ;  but  it  is  quite  clear  to  me  that  any  wear  there  is 
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not  caused  by  the  process  of  continued  use,  but  is  rather  the 
result  of  force;  and  it  could  have  been  and  was  made  in  his 
efforts  to  force  it;  for,  when  handling  it  in  my  presence,  he 
shewed  a  disposition  to  use  more  brute  force  than  skill  in 
his  manner  of  operating  -the  lever.  It  is  also  complained  , 
that  the  bearings  were  worn,  and  the  plaintiff's  witnesses 
speak  of  them  as  being  made  of  Babbitt  metal.  This  is  a 
well-known  composition  metal  used  for  bearings ;  but  in  this 
case  the  metal  used  is  not  Babbit  metal  at  all,  but  Parson's 
•white  bronze,  and  the  plaintiff  does  not  apparently  know 
the  difference  between  them.  The  defendants'  witnesses 
satisfied  me  that  the  bearings  could  have  been  worn  by  the 
use  which  the  plaintiff  gave  the  engine.  He  took  it  to  Sey- 
mour Arm,  a  distance  of  88  miles,  on  a  trial  trip,  and  re- 
turn, making  176  miles  altogether,  and  there  is  no  doubt 
in  my  mind  from  the  evidence  before  me,  supported  as 
i^  is  by  my  personal  experience,  that  the  bearings  could 
have  been  worn  to  the  extent  they  were  by  negligent  handling 
of  the  engine  on  that  trip. 

It  is  unnecessary  to  refer  any  further  in  detail  to  the 
complaints  made  by  the  plaintiff.  The  condition  of  the 
engine  and  the  evidence  pf  the  witnesses  for  the  defence 
satisfy  me  that  the  engine  was  a  new  one  in  every  respect. 

Mr.  McPhillips  in  his  argument  draws  attention  to  the 
following  remark  made  by  me  at  p.  126  of  the  transcript: 
"  It  is  worth  while,  when  I  can  see  it  all  with  my  own  eyes ; 
that  is  the  evidence  I  will  go  on,  and  I  don't  care  what 
they  say."  Mr.  McPhillips  apparently  overlooks  the  fact  that 
I  was  dealing  then  exclusively  with  the  marks  on  the  brass 
work  of  the  oiler;  and,  although  the  plaintiff  and  his  wit- 
nesses speak  very  freely  of  the  external  marks  indicating  a 
second-liand  engine,  the  only  mark  they  could  apparently  put 
their  finger  on  was  a  dent  in  the  brass  work. 

I  am  asked  to  discredit  the  defendants'  witnesses  because 
they  were  all  interested.  I  cannot  do  this:  I  was  very 
favourably  impressed  with  their  frankness  and  demeanour  in 
the  witness-box,  and  I  cannot  conceive  how  it  could  be  possi- 
ble for  the  defendants  to  bring  belter  evidence  that  the 
engine  was  a  new  one  than  by  calling  persons  who  built  it 
and    handled  it  from  its  building  until  sold  to  the  plaintiff. 

Mr.  McPhillips  refers  to  the  evidence  of  Wain  and  Ellis, 
witnesses  for  the  plaintiff,  as  being  men  of  large  experience, 
unconnected  with  the  plaintiff  in  any  way.    As  to  Mr.  Wain, 
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I  can  only  say  that  he  did  not  impress  me  favourably;  in 
fact,  quite  the  reverse ;  and  it  is  not  impossible  that  he  might, 
perhaps  unconsciously,  have  been  to  some  extent  influenced 
by  the  fact  that  he  was  city  engineer  for  the  city  of  Kam- 
■  loops,  and  that  the  plaintiffs  father,  another  of  the  plain- 
tiffs witnesses,  was  one  of  the  board  of  aldermen  of  that 
city.  As  to  Mr.  EUi?,  he  did  not  make  any  very  exhaustive 
examination  of  the  engine.  The  external  marks  of  usage  he 
pointed  out  were  those  that  I  have  seen  for  myself,  and  he 
argues  from  the  condition  of  the  bearings  and  the  Qon- 
working  of  the  clutch,  &c.,  that  the  engine  must  have  been 
second-hand  when  bought.  The  proper  inference  to  draw,  I 
think,  would  be,  that  the  engine  was  second-hand  when  he 
saw  it;  he  knew  nothing  about  its  condition  prior  to  that. 

The  rivetting  of  a  piece  of  metal  on  the  upper  bearing  on 
one  side  of  the  engine  lias  been  explained ;  it  does  not  indi- 
cate the  highest  class  of  work ;  but  it  does  not  affect  the  effi- 
ciency of  the  engine,  as  there  is  practically  no  strain  to 
speak  of  upon  that  bearing,  and  another  could  have  been 
supplied.  , 

For  the  plaintiff  and  his  father  I  wish  to  say  that  they 
gave  their  evidence  in  a  satisfactory  manner,  and  I  have  no 
doubt  that  they  were  each  convinced  of  the  accuracy  of  all 
the  statements  they  made ;  but  the  plaintiffs  experience  was 
BO  limited  that  he  was  not  properly  qualified  to  make  the 
criticisms  which  he  did,  or  to  undertake,  unaided,  to  set  up 
and  operate  an  engine  of  this  class. 

The  action  will  be  dismissed,  and  there  will  be  judg- 
ment for  the  defendants  on  the  counterclaim. 
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MANITOBA. 

October  1>tii,  1911. 
court  of  appeal. 

BUCHAXAX  V.  CITY  OF  WIXNIPKG. 

Cojtts — Quant  urn — Taxation  —  Limitation  of  Amount — 7  £ 
S  Kfhv.  VII,  ch.  12,  sec,  1, 

In  enacting  sec.  1  of  7  &  8  Edw.  VII.  ch.  12,  it  was  the  inten- 
tion of  the  legislature  that  the  limitation  of  the  amount  of  costs 
prescribed  thereby  should  apply  to  all  costs  in  an  action  up  to  its 
final  determination,  in  whatever  form  that  might  be. 

And  where  the  jud^rment  at  the  trial  directed  payment  by  the 
defendants  to  the  plaintifif,  forthwith  after  taxation,  of  the  costs  of 
the  action  up  to  and  including  the  trial,  and  the  judgment  on  further 
directions  ordered  payment  by  the  defendants  to  the  plaintiff  of  his 
coKts  of  the  referen«e  and  motion  for  judgment,  to  be  taxed: — 

Held,  affirming  the  order  of  Metcalfe,  J.,  and  the  ruling  of  the 
Taxing  Officer,  that  the  costs  to  be  taxed  were  limited  as  in  the 
statute  provided. 

This  action  was  tried  l)oforo  Mathkrs,  C.J.K.B.,  who 
entered  a  judgment  for  tlie  })hiintiff,  and  directed  a  refer- 
ence. Tlie  formal  judgment  entered  contained  tliis  ])ro- 
vision  as  to  costs:  '\\nd  this  Court  doth  further  order  and 
adjudge  tliat  the  defendants  tlie  City  of  Winnipeg  do  pay 
to  the  plaintiff,  forthwith  after  taxatiorl  thereof,  the  costs 
of  this  action  up  to  and  including  the  trial.  Further  direc- 
tions and  costs  of  the  reference  are  reserved." 

Fpon  the  reference  to  the  Master  a  large  sum  was 
found  due  to  the  plaintiff,  and  on  further  directions 
PRExnERGAST,  J  ,  ordered  that  sum  to  be  paid  into  Court, 
and  made  this  provision  as  to  costs:  "And  it  is  further 
ordered  and  adjudged  that  the  defendants  the  City  of 
Winnipeg  do  ])ay  the  plaintiff  his  costs  of  the  reference 
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before  the  Master  and  of  and  incidental  to  the  motion  for 
judgment;  to  be  taxed  by  one  of  the  Taxing  Officers  of  this 
Court"     - 

The  costs  ordinarily  taxable  would  have  largely  ex- 
ceeded the  amount  limited  by  sec.  1  of  ch.  12  of  7  &  8 
Edw.  VII.;  but  the  Taxing  OflScer  held  himself  bound 
thereby,  notwithstanding  the  provisions  as  to  costs  con- 
tained in  the  two  judgments  in  the  case. 

On  appeal,'  Metcalfe,  J.,  affirmed  the  ruling  of  the 
Taxing  Officer;  and  the  plaintiff  appealed  from  the  order 
of  Metcalfe,  J. 

The  appeal  was  heard  by  Howell,  C  J.M.,  Richards, 
Perdue,  and  Cameron,  JJ.A. 

B.  L.  Deacon,  for  the  plaintiff. 

C.  S.  Blanchard,  for  the  defendants. 

The  judgment  of  the  Court  was  delivered  by 

Cameron,  J.A. — There  is  here  before  us  no  such  cer- 
tificate from  the  trial  Judge  as  is  contemplated  by  the 
statute. 

It  seems  clear  from  the  wording  of  the  section  that  it 
was  the  intention  of  the  legislature  that  the  limitation 
prescribed  thereby  should  apply  to  all  costs  in  an  action  up 
to  its  final  determination,  in  whatever  form  that  might  be. 
No  other  meaning  can  be  given  to  the  words  '*  up  to  and 
inclusive  of  the  trial  or  final  determination  of  any  such 
action.''  Xone  of  the  grounds  for  excluding  the  operation 
of  the  section  mentioned  in  the  proviso  is  applicable  to  this 
case. 

The  appeal  must  be  dismissed. 


MANITOBA. 

October  23rd,  1911. 

COURT   OF   APPEAL. 

DAVIS  v.  WEIGHT. 

Maliciotis  Prosecution  —  Reasonable  and  Probable  Cause  — 
Questions  Left  to  Jury  and  Ansivereid—Danuige^ — Costs 
— Interference  of  Jury — New  Trial. 

In  an  action  for  malicious  prosecntion,  the  trial  Judge  asked  the 
Jury,   among   other   questions,    whether   the   defendant   honestly   be- 
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lieTed  the  case  he  laid  before  the  Magistrate,  to  which  the  jury 
answered  "no:"  and  whether  the  defendant  was  actuated  by  some 
motive  other  than  an  honest  desire  to  bring  a  man  he  believed  to 
have  offended  against  the  criminal  law  to  justice,  to  which  the  jury 
answered  '*yesf*  and  assessed  the  plaintiff's  damages  at  ^^00.  The 
trial  Judge  directed  a  verdict  to  be  entered  for  the  plaintiff  for  $500 
with  costs.  Afterwards,  the  jury  stated  that  they  intended  the  $500 
to  include  costs.  The  trial  Judge  then  changed  his  direction,  and 
made  the  verdict  $500  without  costs: — 

Held,  that,  upon  the  answers  to  the  questions  submitted,  the 
trial  Judge  properly  found  for  the  plaintiff  on  the  issue  of  reasonable 
and  probable  cause,  and  it  could  not  be  said  that  there  was  no  evi- 
dence upon  which  these  answers  might  be  given. 

Held,  however,  that  the  jury  had  nothing  to  do  with  costs;  and, 
as  their  statement  that  the  $5j0  was  to  cover  damages  and  costs, 
did  not  shew  how  much  they  gave  for  damages,  there  must  be  a 
new  trial. 

The  plaintiff  was  a  law  student  in  the  office  of  the  de- 
fondant,  and  also  a  partner  with  him  in  connection  witli 
a  branch  of  the  business  in  the  nature  of  a  debt  collection 
agency.  On  the  9th  Xoveinber,  1909,  notice  was  given  l)y 
the  defendant  of  his  intention  to  dissolve  the  partnership 
and  asking  for  an  accounting  as  between  the  parties  to  it. 

Matters  were  in  this  state  for  a  few  days,  when  the  de- 
fendant went  back  to  the  offices  for  his  private  papers,  and, 
as  he  alleged,  found  that  they  had  been  removed  from  the 
place  where  he  had  always  been  in  the  habit  of  keeping 
them — in  a  private  desk  in  the  office.  The  defendant  then 
demanded  from  the  plaintiff  and  his  partner,  one  Perry, 
tlie  whereabouts  of  these  papers,  and  the  defendant  said 
that  Perry  answered  that  he  did  not  know  where  they  were; 
and  the  plaintiff  said,  **You  should  know  where  your 
papers  are.^'  Matters  having  thus  become  strained  be- 
tween the  parties,  the  defendant  went  to  the  police  office 
and  swore  out  an  information  against  the  plaintiff,  and 
under  it  obtained  a  search  warrant,  and  upon  the  exccutiou 
<^i  h  the  papers  were  found  in  a  vault  which  had  been 
used  by  the  partnership,  but  the  combination  upon  which, 
the  defendant  alleged,  had  been  changed,  and  he  was  un- 
able to  g,et  into  it. 

The  warrant  sworn  out  by  the  defendant  charged  the 
]'!aintiff  with  the  theft  of  the  papers  in  question.  When 
the  case  came  on  before  the  Police  Magistrate  for  the  City 
of  Winnipeg,  the  plaintiff  asked  for  a  trial  by  jury,  an^l 
fhe  case  was  sent  to  the  assizes.  Later  on,  the  plaintiff 
asked  for  a  speedy  disposition  of  the  matter,  and  the  trial 
was  proceeded  with  before  Myers,  Co.C.J.,  who  discharged 
ihe  accused  (the  plaintiff). 
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Tlio  plaintiff  l)r()ii^ht  this  action  for  nuilicious  |)rosocu- 
tion,  alleging  that  the  clefemlant  was  actuated  hy  malice 
in  laying  the  information  against  him,  and  did  it  without 
"  any  reasonable  and  probable  cause ;"  and  the  plaintiff 
claimed  $3,500  damages. 

The  action  was  tried  before  Perdi  e,  J. A.,  and  a  jury. 

The  following  were  the  (juestions  submitted  to  the  jury 
and  their  answers: — 

1.  Did  Wright,  prior  to  issuing  the  search  warrant, 
demand  his  books  and  paj^ers  from  Perry  and  Davis,  or 
from  either  of  them?     A.  From  Perry  alone. 

2.  Was  Davis,  prior  to  the  issue  of  the  search  warrant, 
aware  that  Wright  was  searching  for  his  books  and  papers? 
A.  Yes. 

\\.  Did  the  defendant  honestly  believe  the  case  ho  laid 
before  the  Magistrate?     A.  N*o. 

4.*  Was  the  defendant  actuated  by  some  motive  other 
than  an  honest  desire  to  bring  a  man  he  believed  to  have 
offended  against  the  criminal  law  to  justice?     A.  Yes. 

5.  In  case  damages  shcmld  be  awarded  for  the  plaint itf, 
what  damages  do  you  award?     A.  $500. 

Perdue,  J.A.,  entered  a  verdict  for  $500  in  favour  of 
the  plaintiff,  with  leave  to  the  defendant  to  move  to  enter 
a  nonsuit,  or  verdict  for  the  defendant,  with  a  stay  of  pro- 
ceedings. 

Mc^Iurray,  counsel  for  the  plaintiff:  Will  costs  fr)llow 
that,  my  Lord? 

Perdue,  J. A.:  I  suppose  costs  will  have  to  follow  the 
event.  Of  course,  they  will  be  just  the  ordinary  statutory 
costs. 

The  jury  were  then  dismissed,  but  subsequently,  on 
the  request  of  H.  P.  Hlackwood,  counsel  for  the  defendant, 
they  were  recalled. 

Perdue,  J. A.:  Well,  Afr.  Black\\X)od,  what  is  it? 

Blackwood:  As  I  was  going  downstairs,  one  of  the 
gentlemen  of  the  jury  (T  think  he  will  tell  your  Lordshi]) 
so  himself)  spoke  to  me  and  told  me  that  the  jury  were 
under  a  misunderstanding.  If  they  had  thought  that  the 
plaintiff  was  going  to  get  $300  costs,  besides  the  verdict  of 
$500,  the  verdict,  as  1  understand  it,  would  have  been  re- 
duced bv  that  amount,  because  thev  considered  the  costs 
that  the  plaintiff  would  be  entitled  to  recover,  in  that 
verdict.     That  is  as  I  understand  it. 

Foreman:  Yes,  that  is  correct. 
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Blackwood:  And  1  understand  the  jury  would  liave 
reduced  the  verdict. 

Perdl'e,  J. a.:  Are  all  the  jury  here? 

(lerk:  Yes,  my  Lord. 

PERnrE,  J.A.:  Did  you  all  understand  that  the  ifoOO 
was  including  the  costs  of  this  suit? 

Foreman:  Yes. 

Perdue,  J. A.:  Just  poll  the  gentlemen  of  the  jury. 
This  is  the  question,  gentlemen,  I  want  to  ask  you.  Did 
you  intend  the  verdict  of  '$500  to  cover  the  costs  of  this 
suit  as  well  as  the  other  damages  the  plaintiff  sustained? 
Those  ten  of  you  who  agreed  on  this  verdict  all  intended 
that  the  costs  of  this  suit  should  he  included  in  that  $500 
along  with  the  other  damages  that  were  coming  to  the 
plaintiff?  Yon  were  covering  the  costs  as  well  as  the 
other  damages? 

Foreman  of  the  jury:  Yes,  that  is  the  Avay  we  under- 
stood it. 

Perdue,  J.A.:  Well,  what  do  yon  say,  Mr.  McMurray? 

Mc^Murray:  I  want  to  he  perfectly  fair,  and  I  am  very 
sorry  this  misunderstanding  has  arisen.  I  presume  what 
the  jury  wish  entered  is,  damages  for  $500  without  costs. 

Perdue,  J.A.:  Well,  that  is  what  I  think  it  will  amount 
to.  , 

^fcMurray:  1  am  perfectly  satisfied  with  that.  I  think 
it  is  reasonahle  and  proper.  T  am  very  sympathetic  with 
Mr.  Wright  in  this  action,  although  opposed  to  him. 

Phrdue,  J. A.:  I  have  no  formal  entry;  T  have  only 
made  a  memorandum  in  my  book,  and  it  has  not,  as  a  fact, 
heen  entered  on  the  record  yet,  nor  has  formal  entry  been 
made  in  the  hook.     That  is  the  case,  Mr.  Smith? 

Clerk:  Yes,  my  I^rd. 

Perdue,  J.A.:  So  I  will  not  award  any  costs,  and  then 
that  giv(»s  it  just  the  effect  that  the  jury  intended  it  should 
have. 

The  defendant  appealed. 

The  a])peal  was  heard  ])y  ITowell.  CJ.^I.,  Ktciiards 
and  (\\merok,  JJ.A. 

TI.  P.  Blackwood  and  H.  F.  Tench,  for  the  defendant. 
K.  J.  ^Fc^furray  and  J.  F.  Davidson,  for  the  plaintiff. 
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The  judgment  of  the  Court  was  delivered  by 

Howell,  C.J.M.: — Upon  the  answers  to  the  questions 
submitted,  the  learned  trial  Judge  properly  found  for  the 
plaintiff  on  the  issue  of  reasonable  and  probable  cause,  and 
it  cannot  be  said  that  there  was  no  evidence  upon  which 
those  answers  might  be  given. 

[The  Chief  Justice  then  set  out  the  proceedings. after 
the  verdict  was  entered,  as  above,  and  proceeded.] 

In  the  case  of  Shillinglaw  v.  Whillier,  19  Man.  L.  K. 
149,  this  Court  held  that  in  all  actions  tried  before  a  jury, 
no  matter  what  the  amount  of  the  verdict  for  tlie  plaintiff 
was,  the  costs  were  entirely  in  the  discretion  of  the  Judge, 
and,  unless  he  ordered  costs,  the  plaintiff  got  none.  I 
gather  from  the  record  that  the  Judge  intended  to  enter 
judgment  for  the  plaintiff  for  $500  and  costs,  and  that, 
after  the  jury  were  brought  back,  he  changed  his  mind  and 
ordered  judgment  for  $500  without  costs.  The  jury  clearly 
stated  that  their  verdict  was  for  damages  and  costs.  Coun- 
sel for  the  plaintiff  deafly  conceded  this,  and  the  learned 
Judge  acted  upon  the  statement  of  the  jury  made  after 
their  recall. 

The  jury,  of  course,  had  nothing  to  do  with  the  ques- 
tion of  costs;  and  in  the  past  Courts  have  been  so  careful 
on  this  subject  that  where,  as  in  Poole  v.  Whitconib,  12  C. 
B.  X.  S.  770,  counsel  for  the  plaintiff  in  his  address  to  the 
jury  stated  that  she  would  not  get  her  costs  imless  the 
verdict  was  for  at  least  five  guineas,  and  the  verdict  was 
given  for  that  sum,  a  new  trial  was  ordered  without  terms. 

In  Kelly  v.  Sherlock,  L.  R.  1  Q.  B.  at  p.  691,  the  jury 
returned  to  the  Court  and  asked  what  amount  of  verdict 
would  carry  costs;  the  Judge  refused  the  information,  and 
the  full  Court  approved  of  his  action. 

It  is  impossible  to  say  what  sum  the  jury  intended  to 
award  for  damages — it  might  be  $10  or  $499 — and  it  is 
also  impossible  to  say  at  what  sum  they  fixed  the  costs. 

The  judgment  entered  will  be  set  aside  and  a  new  trial 
granted.  There  will  be  no  costs  of  the  trial,  and  the  costs 
of  appeal  will  be  costs  in  the  cause  to  the  defendant. 
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MANITOBA. 

Macdonald,  J.  December  4th,  1911. 

TRIAL. 

•     CURRIE  V.  CALOFF. 

M<iHciou8  Prosecution — Reasonable  and  Probable  Cause  — 
Findings  of  Jury — N^gtice  —  Malice  —  Honest  Belief 
— Judgment. 

In  an  action  for  malicious  prosecution,  the  jury  found,  in  answer 
to  questions,  that  the  defendant  honestly  believed  the  case  which  he 
laid  before  the  ma^strate;  but  that  in  so  doing  he  was  actuated  by 
an  improper  motive;  and  assessed  the  damages  at  $2,500;  and  the 
trial  Judge  found  an  absence  of  reasonable  and  probable  cause : — 

Held,  that  judgment  should  be  entered  for  the  plaintiff  for  $2,500, 
with  costs. 

The  plaintiff  alleged  that  the  defendant,  maliciously 
and  without  any  reasonable  or  probable  cause,  laid  an  in- 
formation before  a  Justice  of  the  Peace  charging  him,  the 
plaintiff,  with  having,  fraudulently  and  by  various  pre- 
tences, obtained  from  the  defendant  goods  to  the  value  of 
$46.25,  with  intent  to  defraud.  The  plaintiff  was  arrested 
and  imprisoned.  He '  alleged  that,  at  the  hearing  of  the 
charge,  the  defendant  gave  false  and  malicious  evidence, 
and  the  plaintiff  was  lx)und  over,  under  sec.  596  of  the 
Criminal  Code,  to  appear  at  the  trial  of  the  charge. 

Subsequently,  an  indictment  was  laid  against  the  plain- 
tiff for  stealing  from  the  defendant  a  quantity  of  hay, 
valued  at  $22.50.  The  plaintiff  was  tried  upon  that  indict- 
ment, and  found  "not  guilty."  He  then  brought  this  ac- 
tion for  damages. 

The  action  was  tried  before  Macdonald,  J.,  and  a  jury, 
when  the  following  questions  were  submitted  to  the  jury, 
and  answered  as  follows: — 

1.  Did  the  defendant  sell  the  goods  to  the  plaintiff  on 
the  21st  January  on  the  strength  of  the  order  for  the  two 
loads  of  hay?     A.  No. 

2.  If  your  answer  to  the  first  question  is  *'  yes,*'  did  the 
defendant  afterwards  refuse  to  accept  the  hay,  as  sworn  to 
by  the  plaintiff?     (No  answer.) 

3.  Did  the  defendant  honestly  believe  the  case  which 
he  laid  before  the  Magistrate?     A.  Yes. 


Digiti 


zed  by  Google 


768  7^'^^  \vi:sr/:h*y  /..iir  itEPi^inEU.         (vol.  19 

4.  Was  the  defendant  actuated  by  some  motive  other 
than  an  honest  desire  to  hring  a  man  whom  he  l>elieved  to 
have  offended  against  the  criminal  law  to  justice?     A.  Yes. 

5.  If  your  verdict  is  in  favour  of  tlie  plaintiff,  at  what 
do  you  assess  the  damages?     A.  f$2',500. 

Heap  and  Stratton,  for  the  plaintiff. 
Levinson,  for  the  defendant. 

Macik)Nali),  J.: — The  defendant  could  not  have  be- 
lieved that  the  plaintiff  obtained  goods  to  the  value  of  $45 
by  false  pretences,  because  the  false  pretence  set  up  was  at 
a  date  after  a  great  part  of  the  $45  indebtedness  had  been 
created,  nor  in  fact  could  he  have  believed  that  any  part 
of  the  goods  purchased  by  the  plaintiff,  representing  the 
indebtedness  of  $45,  could  liave  been  purchased  under  a 
false  pretence,  because  no  pretence  was  made  under  which 
the  goods  were  purchased,  nor  was  there  reasonable  cause 
for  the  defendant  thinking  or  believing  that  there  was  any 
false  pretence  made. 

The  answer  of  the  jury  to  the  first  question  establishes 
the  fact  that  the  hay  which  the  defendant  claims  he  Avas 
to  get  as  a  security  for  the  goods  he  was  selling  the  plain- 
tiff was  not  mentioned  at  the  time  of  the  purchase  of  such 
goods;  and  there  was  not,  therefore,  any  possibility  of  a 
pretence  that  the  defendant  was  to  have  hay  to  the  extent 
of  two  loads,  in  consideration  of  his  selling  the  plaintiff 
the  goods  referred  to. 

There  was  an  absence  of  reasonable  and  probable  cause 
for  the  criminal  proceedings  instituted  by  the  defendant. 

The  jury  have  also  found  malice  by  finding  an  improper 
motive. 

'*  The  term  ^malice  '  in  this  form  of  action  is  not  to  be 
considered  in  the  sense  of  spite  or  hatred  against  an  in- 
dividual but  of  mains  animus,  and  as  denoting  that  the 
party  is  actuated  by  improper  and  indirect  motives:'' 
Parke,  J.,  Mitchell  v.*  Jenkins,  5  B.  &  Ad.  595. 

The  defendant  swore  to  an  information  charging  an 
offence  as  of  the  23rd.  The  order  for  the  hay  was  on  that 
date,  but  the  sale  of  goods  by  the  defendant  was  on  the 
2l8t.  So  that  the  answer  of  tlie  jury  to  the  third  question, 
as  to  the  defendant's  honesty  of  belief,  can  only  be  recon- 
ciled to  their  other  answers  by  their  concluding  that  he 
was  acting  under  advice,  and  in  ignorance  of  his  position 
and  perhaps  innocently  misrepresenting  the  facts- 
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Finding,  as  1  do,  an  absence  of  Reasonable  and  probable 
cause,  coupled  with  the  finding  of  the  jury  that  the  defend- 
ant was  actuated  by  some  motive  other  than  an  honest  de- 
sire to  bring  a  man  whom  he  believed  to  have  offended 
ji<jainst  the  criminal  law  to  justice,  entitles  the  i>laintiif  to 
jnd<rment. 

.Judgment  for  $xJ,500  with  costs. 


ALBESTA. 

Buck,  J.  Jaxlary  2nd,  1912. 

CHAMBERS. 

WEX  EX  HEL.  AXGTTS  v.  KNOX. 

Municipal  Efections-^Vroiterty  Qn/ilificatio)i  of  Candidate — 
Municipal  Ordinance,  (\  0,  1S98  ch.  10,  sees.  9,  12,  IS, 
Ull  —  Assessment  TloU  —  Yniers'  JAM — Amendment — 
CoUtrt  of  Revision. 

Tho  ros|)Oiult»nt*s  elootion  as  Mayor  of  the  (^ty  of  Wotaskiwin 
was  attacked,  upon  the  ground  that  he  was  not,  as  required  by  the 
Municipal  Ordinance.  (\  ().  181)8  ch.  70,  sec.  9,  the  owner,  at  the 
time  of  the  election,  of  freehold  or  leasehold  property,  rated  in  his 
own  name  on  the  last  revised  assessment  roll  of  the  municipality,  to 
a  certain  stated  value.  It  was  admitted  that  the  respondent  was, 
at  the  time  of  the  election,  the  owner  of  real  estate  rated  on  the  last 
revised  assessment  roll  for  a  sufficient  sum ;  but  the  relator  contended 
that  this  real  estate  was  not  rated  in  the  respondents  name  on  the 
last  reviswl  Hs.*<essinent  roll.  The  land  was  assessed  for  1911  in  the 
name  of  W.  until  October,  1911,  when  the  respondent  applied  (under 
sees.  12  and  13)  to  the  municipal  c'ouncil,  as  the  registered  owner  of 
the  land,  to  have  his  name  added  to  the  voters'  list,  which  the  council, 
aotins  as  a  Court  of  Uevision  on  the  voters'  list,  directed  to  be  done; 
the  voters'  list  was  amended  accordingly,  and  the  assessment  roll 
likewise : — 

•  Held,  that  the  amendment  of  the  voters'  list  involved  an  amend- 
ment of  the  assessment  roll,  and  cast  upon  the  Secretary-Treasurer 
of  the  municipality  the  duty  of  amending  the  assessment  roll  in  the 
same  sense.  A  roll  amended  under  sec.  135  is  still  the  revised  assess- 
ment roll,  and  equally  so  if  amended  in  pursuance  of  the  decision  of 
a  Court  of  Revision  on  the  voters'  li.«t  Therefore,  the  respondent's 
qualification  was  maintained. 

This  was  a  proceeding  l)y  way  of  writ  of  (juo  warranto 
to  test  the  validity,  on  tlie  question  of  his  qualification,  of 
the  election  of  the  respondent  as  flavor  of  the  City  of 
Wctaskiwin  for  1912. 

().  ^r.  Biggar,  for  the  relator. 

Frank  Ford,  K.C.,  for  the  respondent. 
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Beck,  J.: — The  qualification  required  is  that  called 
for  by  sec.  a  of  the  Municipal  Ordinance,  C.  0.  1898  ch. 
70;  but  the  only  point  in  dispute  is,  whether  the  respond- 
ent fulfilled  this  particular  requirement,  namely,  was  the 
owner,  at  the  time  of  the  election,  of  freehold,  leasehold, 
or  partly  freehold  and  partly  leasehold  real  estate,  rated 
in  his  own  name  on  the  last  revised  assessment  roll  of  the 
municipality,  to  at  least  a  certain  stated  value;  and  as  to 
this  requirement  it  is  admitted  that  the  res]K)ndent  was, 
at  the  time  of  the  election,  the  owner  of  real  estate  rated 
on  the  last  revised  assessment  roll  for  a  sufficient  sum;  but 
the  relator  contends  that  the  facts  shew  that  this  real 
estate  was  not  rated  in  tlie  respondent's  own*  name  on  the 
last  revised  assessment  roll. 

Th«  facts  are,  that  the  land  in  question  stood  assessed 
under  the  name  of  one  Wallace;  that  it  remained  so  assessed 
till  after  tlie  close  of  the  Court  of  Revision,  uj)on  assesv 
ments  some  time  in  July,  and  continuously  thereafter  until 
some  time  in  October,  when  the  respondent  gave  notice  to 
the  Secretary-Treasurer,  in  pursuance  of  sec.  12,  that  he 
iniended  to  apply  to  the  council  to  have  liis  name  added 
to  the  voters'  list,  for  the  reason  that  he  then  was  the 
registered  owner  of  land'  which  he  described,  and  which 
was  in  fact — though  he  did  not  so.  state — the  same  land  as 
that  assessed  to  Wallace,  and  which,  shortly  before  the  date 
of  his  jiotice,  he  had  pureliased  from  a  purchaser  from 
Wallace.  The  Secretary-Treasurei  posted  notice  of  the 
respondent's  application,  in  pursuance  of  sec.  15;  but  there 
is  no  evidence  that  Wallace  was  notified  as  a  person  inter- 
ested. As  making  this  unnecessary,  it  is  urged  that  Wal- 
lace was  not  interested,  because  he  was,  on  the  voters'  list 
in  resj)ect  of  other  property;  and,  also,  it  is  stated  by  the 
respondent,  in  evidence,  that  Wallace  was  aware  of  the 
application  an'd  virtually  approved  of  it  and  of  its  being 
granted.  The  council,  acting  as  a  Court  of  Revision  on 
the  voters'  list,  at  any  rate  directed  the  respondent's  name 
to  be  added  to  the  voters'  list.  All  the  members  of  the 
council  were  present,  and  the  relator  was  one  of  them. 

Tinder  these  circumstances,  I  think  the  act  of  the  coun- 
cil was  valid. 

The  Secretary-Treasurer  did  not  wait  for  this  decision 
of  the  Court  of  Revision  on  the  voters*  list;  but,  before 
its  decision,  on  being  shewn  the  respondent's  certificate  of 
title,  crossed  out  the  name  of  Wallace  ami  substituted  that 
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of  the  respondent  on  the  assessment  roll  as  tlie  owner  and 
the  person  assessed  for  the  land. 

Counsel  for  the  respondent  now  contends,  as  I  under- 
stand him,  that  the  moment  of  making  the  alteration  is  of 
no  consequence,  provided  that,  had  it  been  made  after  the 
decision  of  the  council,  the  Secretary-Treasurer  would  have 
been  justified  in  making  it.  In  this  I  agree  with  him.  He 
contends  then  that  (1),  in  view  of  the  decision  of  the  coun- 
cil, the  alteration  was  justified;  (2)  if  not,  it  was  an  official 
act,  which  cannot  be  collaterally  attacked;  and  (3),  if  it 
can  be  collaterally  attacked,  no  such  ground  is  taken  in  the 
application  for  the  writ. 

The  persons  qualified  to  vote,  according  to  the  Muni- 
cipal Ordinance,  sec.  18,  as  amended  for  the  purposes  of 
the  City  of  Wetaskiwin  (Wetaskiwin  charter,  ch.  41  of 
1906,  sec.  18),  are  *Mhe  men  and  women  over  21  years  of 
age  who  are  assessed  upon  the  last  revised  assessment  roll 
of  the  municipality  for  income  or  personal  property  for 
$200  or  upwards,  or  who  arc  named  upon  the  said  assess- 
ment roll  as  either  occupants  or  owners  of  real  estate  held 
in  their  own  right  for  $100  or  upwards  and  whose  names 
appear  on  the  voters^  list  foimtled  upon  such  roll."  There 
is  no  difference  between  the  amended  section  and  th^ 
original  section  w^hich  in  any  way  affects  any  question  I 
have  to  decide.  It  is  to  be  observed  that  sec.  18  makes 
an  essential  element  of  the  qualification  to  vote  that  the 
person  claiming  the  right  to  vote  should  be  a  person  who 
ifi  assessed  on  the  last  revised  assessment  roll,  which 
plainly,  I  think,  means  that  he  should  be  named  on  the 
roll  as  the  person  assessed;  and  this  meaning  is  made 
clearer;  if  possible,  by  the  subsequent  words  '^as  either 
occupants  or  owners  of  real  estate  held  in  their  own  right." 

But  sec.  12  provides  that  ^'  any  person  who  has  been 
resident  in  the  municipality  in  the  then  current  year  prior 
to  the  1st  day  of  July,  and  who  is  otherwise  duly  qualified, 
whose  name  does  not  appear  on  the  voters'  list  ,  .  . 
may  apply  to  have  the  voters'  list  amended  by  the  addition 
of  his  name;"  and  sec.  13  provides  that,  if  a  person  has 
disposed  of  the  property  for  which  he  was  qualified  as  ;i 
voter  under  this  Ordinance,  before  the  1st  day  of  October 
in  the  then  current  year,  he  shall  be  deemed  disqualified 
as  a  voter,  and  any  person  duly  qualified  may  apply  to  the 
council  to  have  the  name  of  the  party  so  or  otherwise  dis- 
qualified struck  off  the  voters'  list,  and  the  name  of  the 
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proper  ])arty,  if  any,  substituted  therefor.  It  was  under 
these  })rovifciions  that  the  name  of  the  respondent  was 
jichled  to  the  voters'  list. 

It  would  he  senseless  tliat  a  ratepayer's  name  shouUI  be 
added  to  tlie  voters'  list  if  the  plaeing  of  it  there  did  not 
larry  with  it  a  right  to  vote:  and  yet  sec.  18,  which  comes 
after  the  two  sections  1  have  quoted  in  part,  makes  an 
essential  qualification  the  presence  of  the  voter's  name, 
not  merely  on  the  voters'  list,  but  also  cm  the  as>essment 
roll.'  How  is  this  apparent  inconsistency  to  be  reconciled? 
In  my  opinion,  it  must  be  reconciled  so  as  to  give  the  per- 
son whose  name  is  added  the  right  to  vote;  and  it  seems  to 
me  that  this  can  be  done  only  in  one  of'' two  ways — either 
by  reading  into  sec.  18  an  unexpressed  exception  excluding 
the  necessity  for  the  name  appearing  on  the  assessment 
roll  in  the  case  of  names  added  to  the  voters^  list,  or  by 
interpreting  sees.  12  and  13  to  mean,  by  implication,  that 
the  assessment  roll  either  is  to  be  deemed  to  be  amended 
ipso  facto  by  the  amendment  of  the  voters'  list,  or  is  to  be 
in  fact  amended  accordingly.  In  deciding  this  question, 
there  seems  to  me  to  be  little,  if  anything,  to  guide  me, 
either  in  any  decisions  or  in  any  other  parts  of  the  Ordin- 
ance, except  perhaps  sec.  135,  sub-sees.  4-6,  which  provide 
that,  at  any  time  before  the  1st  December,  property  or 
income  of  any  taxable  })erson  omitted  from  the  roll  may 
be  assessed  and  the  assessment  added  to  the  roll.  The 
words  of  sec.  18  are  not  at  all  ambiguous,  but,  on  the 
other  hand,  quite  clear  and  distinct.  I  cannot  restrict 
them,  unless  forced  to  do  so  by  equally  unambiguous,  clear, 
and  distinct  provisions.  It  seems  to  me  that  no  in- 
conveniences, but,  on  the  other  hand,  some  conveniences 
and  advantages,  arise  by  holding;  as  I  have  come  to  the 
conclusion  I  ought  to  hold,  that  the  amendment  o£  the 
voters'  list  involves  an  amendment  of  the  assessment  roll — 
that  the  amendment  of  the  voters'  list  casts  upon  the 
Secretary-Treasurer  the  duty  of  amending  the  assessment 
roll  in  the  same  sense.  One  advantage  of  this  is,  that  a 
party  applying  to  be  added  to  the  voters'  list,  upon  his 
application  being  granted,  becomes  personally  liable  to  the 
municipality  for  the  taxes  payable  in  respect  of  the  land 
by  reason  of  the  ownership  of  which  he  becomes  entitled 
to  vote,  the  liability  thus  accompanying  the  ownership  of 
the  land;  and  a  convenience  is,  that  the  assessment  roll, 
being  thus  amended,  is  made  to  accord  with  the  facts,  and 
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thus  to  afford  truer  information  for  the  compilin<r  of  the 
roll  for  the  succeeding  year. 

Section  2,  sub-sec.  11,  of  the  Ordinance  says:  " "  Ke- 
vised  assessment  roll '  means  tlie  assessment  roll  as  finally 
passed  by  the  Court  of  Revision  and  certified  by  the  clerk, 
notwithstanding  the  fact  that  an  appeal  to  a  Judge  in 
respect  thereof  may  be  pending;  and,  after  the  decision  of 
any  such  appeal,  the  said  expression  shall  mean  the  said 
roll  with  any  amendments  made  thereto  by  the  Judge;'' 
but,  first,  this  is  th^  meaning  "  unless  otherwipc  declared 
or  indicated  by  the  context;"'  and,  secondly,  it  does  not, 
even  as  it  stands,  .exclude  further  amendments  lawfully 
made.  A  roll  amended  under  sec.  135,  to  which  I  have 
already  made  reference,  would  still  be  the  revised  assess- 
ment roll,  aijd  equally  so  if  amended  in  pursuance  of  the 
decision  of  a  Court  of  Revision  on  the  voters'  list. 

This  being  my  conclusion,  I  give  judgment  in  favour  of 
the  respondent  with  costs. 


MANITOBA. 

Macdonald,  J.  January  8th,  1912. 

SINGLE   COURT. 

THOMPSON  V.  BALDRY. 

Intenm  Injunction — Action  for  CaneeUntion  of  Promissory 
Notes  —  Injunction  to  Restrain  Negotiation — Fear  of 
Negotiation — Sufficiency — Affidavit  —  Grounds  of  Belief 
— Tr  re  parable  Injury — Compensation  in  Damages. 

_  An  intorim  injunction,  restraining;  tho  defemlAntn  from  nej^>tiatinp 
certain  promissory  notes,  was  continued  until  the  trial,  where  the 
plaintiff  alleged  in  hiR  statement  of  claim,  verified  by  his  affidavit,  that 
the  notes  were  made  by  him  and  received  by  the  defendants  upon  false 
representations  made  by  one  of  the  defendants,  whereby  he  was  induced 
to  make  the  notes. 

It  was  not  necessary  for  the  plaintiff  to  pledj^e  his  belief,  and 
give  the  j^rounds  thereof,  that  the  notes  would  be  negotiated ;  his  fear 
of  negotiation  was  sufficient. 

Even  if  irreparable  injury  mipht  not  result  from  negotiation  of 
the  notes,  and  even  if  the  plaintiff  c<nild  be  compensated  in  damages, 
the  case  was  a  proi>er  one  for  an  interim  injunction. 

Motion  by  the  plaintiff  to  continue  an  interim  injunc- 
tion. 


Digiti 


zed  by  Google 


^74  '^BE  WKSTEKX  LAW  REPORTER.  [vOL,  ID 

Swift,  for  the  plaintiff. 
Foley,  for  the  defendants. 

Macdonald,  J.: — This  is  a  motion  to  continue  an  in- 
junction. The  plaintiff  alleges  in  his  statement  of  claim 
that  the  promissory  notes,  the  negotiation  of  which  is 
sought  to  be  restrained,  were  made  by  the  plaintiff  and  re- 
ceived by  the  defendant:?  under  representations  made  by 
the  defendant  George  E.  Baldry  which  were  falsely  and 
wilfully  made  to  induce  the  plaintiff  to  make  the  said  notes. 

The  statement  of  claim  alleges  certain  matters  which, 
if  true,  would  entitle  the  plaintiff  to  a-  return  and  cancel- 
lation of  the  said  notes. 

On  the  return  of  the  motion,  it  was  urged  by  counsel 
for  the  defendants  that  this  is  a  case  in  which,  if  the  plain- 
tiff  is  wronged,  he  can  be  sufficiently  compensated  in  dam- 
age.<,  and  there  is  no  evidence  that  the  defendants  are  not 
men  of  substance;  that  it  is  not  a  matter  in  which  irrepar- 
able mischief  may  result  if  an  injunction  is  not  granted ; 
and  that  the  affidavit  in:  support  of  the  motion  is  founded 
on  belief  without  stating  grounds  of  belief. 

The  plaintiff,  in  his  affidavit  in  support  of  his  motion, 
verifies  the  allegations  contained  in  his  statement  of  claim ; 
and  this  of  itself  is  sufficient  to  entitle  him  to  an  injunc- 
tion. 

The  material  in  his  affidavit  to  which  objection  is  taken 
is  in  paragraph  6,  where  he  says :  "  I  verily  believe  and 
fear  that,  unless  an  injunction  be  granted  restraining  the 
defendants  from  dealing  with  the  remaining  notes  in  the 
defendants'  possession,  the  said  defendants  will  negotiate 
the  said  notes,*'  &c.  The  objection  is,  that  the  grounds  of 
his  belief  are  not  set  forth;  and  the  case  of  In  re  Young,* 
[1900]  2  Ch.  753,  is  cited;  but  I  do  not  think  that  that 
case  has  any  application  here.  Supposing  we  leave  out  his 
belief,  and  he  simply  alleges  fear  of  negotiation,  it  seems 
to  me  sufficient  in  a  case  of  this  kind. 

There  are  cases,  other  than  those  in  which  irreparable 
mischief  may  result,  in  which  injunctions  may  be  granted, 
and  even  where  the  plaintiff  might  be  compensated  in  dam- 
ages; and  I  am  of  the  opinion  that  this  is  one  of  them. 
The  claim  in  the  action,  in  part,  is,  that  the  notes  may  be 
delivered  up  to  the  plaintiff,  and  the  injunction  is 
ancillary  to  the  action. 
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The  defendants  file  an  affidavit  in  opposing  the  motion 
denyinpr  the  truth  of  the  allegations  contained  in  the  plain- 
tiff's statement  of  claim;  but  to  give  effect  to  this  would  be 
trying  the  case.  I  cannot  see  that  any 'harm  can  come  to 
the  defendants  by  continuing  the  injunction  until  the  trial, 
wliieh  trial,  however,  should  be  expedited.    - 

Costs  in  the  cause. 


MANITOBA. 

Mac  DONALD,  J.  January  8th,  1912^. 

TRIAL. 

NIXOX  V.  DOWDLE. 

Principal  and  Agent — Agertt's  Commission  on  Sale  of  Land 
— Option  —  Agreement  —  Abandonment — Evidence, 

The  plaintiffs,  who  were  in  partnership  as  land  agents,  were  held 
entitled  to  recover  a  commission  on  a  sale  of  land  for  the  defendant, 
although  the  plaintiff  N,  had  a  written  option  of  purchase  in  his  own 
name  fi*om  the  defendant ;  the  evidence  shewing  that  the  option  was 
obtained,  to  the  Icnowledge  of  the  defendant,  for  the  purpose  of  shewing 
it  to  the  person  who  was  negotiating  for  the  punshase  of  the  land  and 
who  became  the  purchaser.  Upon  the  evidence,  the  property  was  placed 
by  the  defendant  in  the  hands  of  the  plaintiff  N.  for  sale,  and  the 
defendant  agreed  to  pay  him  a  commission  in  the  event  of  his  con- 
cluding a  sale :  that  agreement  was  not  abandoned ;  and,  he  having 
concluded  a  sale,  the  plaintiffs  were  entitled  to  the  commission  agreed 
upon. 

Action  to  recover  a  commission  on  the  gale  of  land  for 
th«'  defendant. 

A.  B.  Hud8«n'  and  J.  E.  Adamson,  for  the  plaintiffs. 
A.  i\  Gait,  K.C.,  and  C.  S.  Tupper,  for  the  defendant. 

irACDONALD,  J.: — The  plaintiffs  are  real  estate  agents, 
doing  busines$  in  Winnipeg,  and  bring  this  action  for  com- 
mission on  the  sale  of  land. 

The  defendant  was  the  owner  of  certain  farm  lands  at 
or  near  Swift  Current,  in  the  province  of  Saskatchewan; 
and,  meeting  the  plaintiff  Nixon  in  Swift  Current,  discussed 
with  him  the  placing  of  the  property  on  the  market,  and 
the  best  method  of  doing  so. 

The  plaintiff  N"ixon  interesteil  one  G.  W.  Prout,  of 
Winnipeg,  in  the  purchase  at  $55  an  acre,  being  the  price 
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placed  upon  it  by  the  defendant.  Prout  visited  the  ])roj)- 
erty,  when  he  was  tohl  that  the  price  had  been  raised  to 
$250  an  acre.  On  the  return  of  Prdut.  he  reported  to  th«» 
plaintiff  Nixon  the  increase  in  price,  and  the  hitter  a<?ain 
went  to  Swift  Current,  interviewed  the  defendant,  and 
told  him  that  he  could  get  Prout  to  ]nirchase  at  $5o  an 
acre:  and  finally  the  defendant  agreed  to  sell  at  that  figure: 
and,  in  order  to  satisfy  Prout  that  he  could  jmrchase  as 
originally  offered,  Xixon  secured  from  the  defendant  an 
option  (exhibit  I.)  This  option  fully  sets  out  the  terms  of 
the  sale:  the  purchase  by  Prout  was  carried  out  in  con- 
formity therewith;  and  the  plaintiffs  now  claim  a  commis- 
sion on  the  sale,  which  the  plaintiff  Xixon  asserts  was 
agreed  to  be  paid  to  him  l)y  the  defendant. 

The  option,  however,  was  made  out  to  the  ))laiutiff 
Nixon:  and  the  defendant  now  contends  that,  although  the 
sale  was  carried  out  with  and  in  the  name  of  Prout,  the 
sale  was  in  the  first  instance  to  Xixon,  and  that  the  name 
of  Prout  as  ])urchaser  was  subsequently,  at  the  request  of 
Nixon,  substituted. 

Tlic  defendant  says  that  he  never  saw  or  heard  of 
Prout  until  the  17th  May,  1911,  the  date  upon  which  the 
agreement  of  sale  was  signed.  In  this,  however,  he  is 
clearly  mistaken,  as  the  $500  deposit  was  paid  at  least  two 
weeks  before  the  agreement  was  signed,  and  a  receipt  (ex- 
hi])it  2)  was  given  to  and  in  the  name  of  Prout,  for  that  de- 
posit, and  this  receipt  further  recites:  *Mliven  in  pursu- 
ance of  opticm  dated  the  27th  day  of  April,  1911,  nuide  be- 
tween J.  ¥j,  Dowdle  and  S.  0.  Nixon.'*  These  words  were 
evidently  added  after  the  receipt  was  signed,  as  the  de- 
fendant places  his  initials  opposite  them.  I  am  satisfied 
that  the  defendant  knew  that  the  plaintiff  Nixon  was  not 
the  purchaser  at  the  time  of  giving  him  the  option,  and 
that  the  option  was  given  for  the  purpose  of  enablinjj 
Nixon  to  conclude  a  sale  with  Pro\it,  which  he  succeeded  in 
doing. 

The  defendant  knew  that  Nixon  was  a  real  estate  agent, 
and  that  he  was  endeavouring  to  sell  the  property,  and  it  is 
unreasonable  to  say  that  he  did  not  intend  to  pay  him  a 
commission.  I  find  that,  at  the  time  that  the  defendant 
agreed  to  dispose  of  his  property  at  $55  an  acre,  he  agreed 
to  pay  the  plaintiff  a  commission  of  5  per  cent.;  and,  al- 
though there  is  evidence  of  a  dispute  over  this  at  a  later 
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stage  of  the  negotiations,  there  is  nothing  in  the  way  of  a 
release  of  the  agreement  to  pay  such  commission. 

The  defendant,  it  is  clear,  attempted  to  evade  payment 
of  this  commission.  It  was  mentioned  at  the  time  of  the 
execution  of  the  agreement  with  Prout  and  suggested  that 
the  claim  of  the  plaintiff  Nixon  for  such  commission  be 
inserted  in  the  agreement,  and  the  defendant  then  repudi- 
ated any  liability  for  commission;  and,  it  is  stated,  Nixon 
was  sent  for,  and  it  is  asserted  that  he  there  and  then 
abandoned  his  claim. 

Mr.  Smythe,  the  solicitor  who  was  closing  the  agree- 
ment, says  that  the  defendant  stated  to  Mr.  Nixon  that  he 
had  given  him  an  option,  and,  if  he  wanted  to  substitute 
some  one  else,  he  would  not  pay  a  commission;  and  that, 
finally,  Nixon  said  he  would  not  let  the  question  of  com- 
mission stand  in  the  way  of  the  deal  going  through.  Con- 
sidering the  fact  that  there  was  no  foundation  for  or  truth 
in  the  contention  that  another  purchaser  was  being  sub- 
stituted for  the  plaintiff  Nixon,  I  cannot  but  believe  that 
the  witness  Smythe  is  mistaken  or  that  he  has  confused 
Prout  and  Nixon.  It  is  possible  that  it  was  agreed  that 
the  question  of  the  commission  should  be  omitted  from  the 
agreement,  and  that  this  witness  concluded  from  that  fact 
that  the  plaintiff  was  abandoning  his  claim. 

The  plaintiff  Nixon  denies  that  he  was  in  Smythe's 
office  on  the  occasion  referred  to,  and  that  any  such  con- 
versation'as  stated  ever  took  place,  and  in  this  he  is  cor- 
roborated by  the  defendant  himself,  who  says  that  Nixon 
never  claimed  a  commission,  and  that  he  never  heard  of 
such  claim  excepting  through  the  Courts.  He  further  says 
that,  at  the  time  of  the  execution  of  the  agreement,  Prout 
said  there  should  be  a  commission  to  Nixon,  and,  upon  the 
defendant  objecting,  Prout  replied:  "Very  well,  go  on,  and 
if  Nixon  wants  a  commission  he  can  look  to  Dowdle  for  it/* 

I  find  that  the  property  was  placed  in  the  hands  of  the 
plaintiff  Nixon  foT  sale,  and  that  there  was  an  agreement 
to  pay  him  5  per  cent,  commission,  in  the  event  of  his  con- 
cluding a  sale;  and,  he  having  concluded  a  sale,  the  plain- 
tiffs aire  entitled  to  the  commission  agreed  upon;  and  there 
will  be  judgment  in  their  favour  for  $1,760,  with  costs. 


vol*  XIX.  W.L.B.  KO.  12 — 51 
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HAHTrOBA. 

Macdonald,  J.  January  Sth,  1912. 

TRIAL. 

GULLIVAN  V.  STEEVEL. 

Principal  and  Agent — Agenfs  Commission  on  Sale  of  Land 
— Agreement — Conflict  of  Exidence. 

The  plaintiff,  a  land  agent  claimed  a  commission  from  the  defend- 
ant, alleging  that  she  had  agreed  to  allow  him  to  sell  her  land  at  a 
certain  price,  that  he  had  obtained  a  purchaser  at  that  price,  and  had 
communicated  the  faot  to  her.  She  did  not  carry  out  the  sale,  and 
denied  that  she  had  authorised  him  to  sell  at  the  price  alleged  by 
him.  The  plaintiff's  story  was  corroborated  to  some  extent  by  his 
stenographer,  and  the  plaintiff's  by  her  husband  > — 

Held,  that  the  plaintiff  had  not  made  out  his  case ;  and  his  action 
failed. 

Action  to  recover  a  commission  on  the  sale  of  land 
for  the  defendant. 

C.  P.  PuUerton  and  H.  N.  Baker,  for  the  plaintiff. 
E.  M.  Dennistoun,  K.C.,  and  C.  H.  Locke,  for  the  de- 
fendant. 

Macdonald,  J.: — The  plaintiff,  a  real  estate  agent, 
sues  the  defendant  for  commission  on  a  sale  of  land. 

The  issue  is  purely  one  of  fact,  and  the  evidence  is 
most  conflicting. 

The  defendant  was  the  owner  of  property  on  the  corner 
of  Broadway  and  Donald  streets,  in  the  city  of  Winnipeg. 

On  the  7th  November,  1911,  the  plaintiff  and  Samuel 
Dunn,  a  son-in-law  of  the  defendant,  discussed  a  sale  of 
this  property;  and,  as  a  result  of  this  discussion,  the  plain- 
tiff wrote  the  defendant  a  letter  (exhibit  1),  enclosing  a 
cheque  for  $500  deposit  and  offering  $550  per  foot  Broad- 
way frontage,  and  also  enclosed  a  receipt  shewing  the  price 
and  terms  of  purchase.  This  offer  the  defendant  declined, 
and  returned  the  cheque,  through  Mr.  Dunn,  who  had 
brought  it  to  her  for  the  plaintiff. 

On  the  11th  Nfovember,  the  plaintiff  for  the  first  time 
personally  interviewed  the  defendant  at  her  residence,  her 
husband  being  present,  and  expressed  surprise  at  her  re- 
jecting his  offer  after  his  conversation  with  Dunn.     He 
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then  tried  to  induce  her  to  sell;  nnd  he  states  that,  after 
considerable  discussion,  he  finally  succeeded,  and  that  she 
agreed  to  sell  at  $560  a  foot,  and  he  was  to  have  until 
Wednesday  to  close  a  sale. 

The  plaintiff  claims  to  have  made  a  sale  on  Monday  the 
13th  November,  on  the  terms  agreed  upon  with  the  de- 
fendant, and  on  that  date  wrote  her  a  letter  (exhibit  3) 
reciting  what  he  alleges  were  the  terms  of  the  sale,  and 
enclosing  a  cheque  for  $500  deposit  on  the  purchase-price. 

He  had,  previous  to  writing,  advised  her  over  the  tele- 
phone of  having  made  the  sale;  and  the  conversation  over 
the  telephone  was,  by  a  pre-arrangement  between  the  plain- 
tiff and  his  stenographer,  taken  down  by  the  latter;  the 
object  being  to  secure  corroborative  evidence.  I  fail,  how- 
ever, to  see  that  this  is  corroborative.  It  may  be,  to  some 
extent,  corroborative  of  the  plaintiff's  evidence  that  he  had 
the  property  for  sale  from  the  defendant;  but  it  is  not 
corroborative  that  he  had  it  for  sale  at  $550  a  foot ;  on  the 
contrary,  the  defendant  was  and  is  very  emphatic  that  the 
price  was  $60,500;  and,  as  there  were  not  quite  110  feet, 
the  price  at  which  the  plaintiff  sold  would  fall  upwards  of 
$500  short  of  the  $60,500. 

The  plaintiff  affirms  and  the  defendant  denies  an  agree- 
ment-to  sell;  and  I  am  asked  to  hold  that,  because  the  de- 
fendant denies  the  telephonic  conversation  referred  to,  she 
is  unworthy  of  belief,  and  that  the  plaintiff's  evidence 
should  be  accepted. 

Had  the  plaintiff  sold  at  $60,500,  I  would  not  hesitate 
to  find  in  his  favour.  The  telephone  conversation  men- 
tioned, I  am  convinced,  did  take  place;  but  it  would  surely 
be  a  harsh  and,  to  my  tnind,  an  unwarrantable  finding,  that, 
because  of  this  error,  attributable  possibly  to  the  infirmities 
of  old  age,  the  defendant  wilfully  perverted  the  facts. 

There  is  then  the  evidence  of  the  plaintiff  against  that 
of  the  defendant,  the  plaintiff  corroborated  to  some  extent 
by  his  stenographer,  and  the  defendant  corroborated  to 
some  extent  by  her  husband.  To  entitle  him  to  succeed, 
the  plaintiff  must  make  out  the  stronger  case.  He  has  not 
done  so. 

The  action  is  dismissed  with  costs. 
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KANITOBA. 

Macdonald,  J.  January  8th,  1912. 

TRIAL. 

COLE  V.  CROSS. 

Vendor  and  Purchaser — Contradt  for  Sale  of  Land — Assign- 
ment by  Purchaser — Right  of  Assignees  to  Conveyance 
Free  from  Caveat  far*  which  Vendor  not  ResponMle — 
Action  for  Specific  Performance  or  Damages — Removal 
of  Caveat  by  Other  Proceedings — Costs  of  Action — Un-- 
reasonable  Conduct — Pleading— Denial  of  Assignment 

The  defendant  became  and  was  registered  as  the  owner  of  land 
in  Saskatchewan,  i^nd  on  the  31st  December,  1907,  received  a  certifi- 
cate of  title  therefor,  indorsed  with  a  memorandum  of  a  caveat  regis- 
tered against  the  land  by  one  L.  immediately  after  the  issne  of  the 
certificate.  On  the  17th  December,  1907,  the  defendant  had  entered  into 
an  agreement  with  W.  for  the  sale  of  the  land  to  him,  and,  npon 
payment  of  the  purchase-money,  to  convey  the  land  to  W.,  by  a 
transfer  under  the  Real  Property  A(\t,  or  a  deed  without  covenants 
other  than  against  incumbrances  by  the  vendor;  and  W.  agreed  to 
accept  the  title  of  the  defendant.  The  benefits  of  this  agreement 
extended  to  the  executors,  administrators,  and  assigns  of  W.  and  the 
defendant.  On  the  21st  January,  1908,  W.  assigned  the  agreement 
and  all  his  interest  therein  f)nd  in  the  land  to  the  plaintiffs,  wh.», 
thereafter,  made  payments  to  the  defendant,  and  made  a  tender  of  the 
final  payment,  at  the  same  time  demanding  a  transfer  free  from  L.*8 
caveat.  The  defendant  not  being  able  to  comply,  the  plaintiffs  brought 
this  action  for  specific  performance  or  damages.  L.  having  brought 
an  action  in  Saskatchewan  to  enforce  the  claim  made  by  the  caveat, 
that  action  was  dismissed  and  the  title  of  the  defendant  established 
free  from  the  caveat : — 

Held,  that,  the  caveat  being  now  out  of  the  way,  the  plaintiffs 
were  entitled  to  a  transfer  free  from  it ;  and  the  only  question  was  as 
to  the  costs  of  this  action. 

Held,  that  the  plaintiffs  were  not  entitled  to  costs,  because  the 
defendant  was  not  responsible  for  the  caveat,  and  the  plaintiffs  were 
not  entitled  to  a  transfer  free  from  the  caveat,  and  should,  at  least, 
have  waited  till  the  Saskatchewan  action  was  disposed  of;  and  their 
donduct  was  unreasonable. 

Held,  also,  that  the  defendant  was  not  entitled  to  costs  because 
he  had  by  his  statement  of  defence  in  effect  denied  the  assignment  by 
W.  to  the  plaintiffs. 

Therefore,  no  costs  were  allowed  to  either  party. 

Action  for  specific  performance  of  an  agreement  for  the 
sale  of  land,  or,  in  the  alternative,  for  damages  for  breach. 

M.  G.  Macneill,  for  the  plaintiffs. 

J.  B.  Hugg  and  A.  M.  S.  Ross,  for  the  defendant. 
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Macdonald,  J. : — David  Wark  was  the  registered  owner 
of  section  27  in  township  5  and  range  5  west  of  the  2nd 
meridian  in  the  province  of  Saskatchewan.  On  the  security 
of  this  section  of  land  he  borrowed  money  from  the  de- 
fendant. When  the  money  thus  borrowed  became  due, 
Wark  and  the  defendant  made  an  agreement  whereby  the 
defendant  was  to  take  the  land  and  accept  the  same  in 
satisfaction  of  Wark's  indebtedness  to  him;  and  from 
thenceforth  the  defendant  became  the  owner  of  the  said 
land,  and  was  registered  as  such,  .and  received  a  duplicate 
certificate  of  title  from  the  Registrar  of  the  Assiniboia  land 
registration  district  at  Regina,  in  the  province  of  Saskat- 
chewan, on  the  31st  December,  1907.  Within  an  hour 
after  the  issue  of  this  duplicate  certificate,  a  caveat  was 
filed  against  the  land  by  one  John  C.  Latzke,  and  this 
caveat  was  indorsed  upon  the  duplicate  certificate  for- 
warded to  the  defendant. 

On  the  17th  December,  19107,  the  defendant  entered 
into  an  agreement  with  the  said  Wark,  whereby  he  agreed 
to  sell  and  the  said  Wark  agreed  to  purchase  the  said  lands ; 
and,  upon  payment  of  the  purchase-money,  the  vendor 
agreed  to  convey  the  said  lands  to  the  purchaser,  by  a 
transfer  under  the  Real  Property  Act,  or  a  deed  without 
covenants  other  than  against  incumbrances  by  the  vendor; 
and  it  was  further  agreed  that  "  the  purchaser  accepts  the 
title  of  the  vendor  to  the  said  lands,  and  shall  not  be  en- 
titled to  call  for  the  production  of  any  abstract  of  title  or 
proof  or  evidence  of  title,  or  any  deeds,  papers,  or  docu- 
ments relating  to  the  said  property  other  than  those  which 
are  now  in  the  possession  of  the  vendor.'' 

The  benefits  of  this  agreement  cxiended  to  the  execu- 
tors, administrators,  and  assigns  of  the  vendor  and  pur- 
chaser. 

On  the  21st  January,  1908,  Wark,  the  purchaser,  as- 
signed his  agreement  with  the  defendant,  and  all  his  inter- 
est therein  and  in  the  said  lands,  to  the  plaintiflFs,  who, 
thereafter,  made  payments  to  the  defendant  according  to 
the  terms  of  the  said  agreement,  and  made  a  tender  of  the 
final  payment,  demanding  at  the  same  time  a  transfer  (to 
which  Wark  was  entitled  under  the  terms  of  the  agree- 
ment), but  demanding  such  transfer  free  from  the  caveat 
referred  to;  and,  the  defendant  being  unable  to  comply  with 
such  demand,  the  plaintiffs  bring  this  action  seeking  spe- 
cific performance  of  the  agreement  of  sale  assigned  to  them, 
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and  also  claiming  damages  in  the  event  of  the  defendant 
being  unable  specifically  to  perform  his  agreement. 

The  caveat  filed  by  Latzke  was  followed  by  an  actioK 
brought  in  the  Supreme  Court  of  Saskatchewan  against 
Christian  Albright,  D.  W.  Harvey,  William  P.  Hepburn, 
David  Wark,  and  William  H.  Chross;  and  subsequently, 
Francis  E.  Cole  and  George  Anderson  (the  present  plain- 
tiffs) were  made  party  defendants;  and  by  that  action  the 
plaintiffs  sought  to  set  aside  the  conveyance  made  by  them 
to  the  defendant  Wark,-and  asked  for  an  order  directing 
the  defendant  Cross  to  reconvey  the  said  lands  to  them, 
charging  the  said  defendants  Cross  and  Wark  with  a  know- 
ledge of  the  fraudulent  representations  under  which  they 
allege  they  conveyed  the  said  property  to  the  defendant 
Wark.  Before  the  trial  of  that  action  in  Saskatchewan^ 
the  plaintiffs  abandoned  as  against  the  defendant  Cross, 
but  continued  as  against  all  the  other  defendants;  and, 
upon  the  case  being  heard,  the  action  was  dismissed  as 
against  all  the  defendants,  thus  settling  and  putting  at  rest 
the  rights  of  the  defendants  Wark  and  Cross,  and  estab- 
lishing the  title  of  the  latter  free  from  the  caveat  indorsed 
upon  his  certificate  of  title. 

The  defendant  (Cross)  can  now  transfer  the  property 
to  the  plaintiffs,  and  there  will  be  an  order  that  he  do  so 
convey  forthwith. 

The  remaining  question  is  that  of  costs.  Counsel  on 
both  sides  admitted  that  the  case  came  down  to  trial  prin- 
cipally to  settle  who  is  entitled  to  the  costs. 

Now  it  seems  to  me  that,  under  the  circumsthnces,  the 
plaintiffs  acted  in  an  unreasonable  manner.  I?ven  ^ere 
they  entitled  to  receive  from  the  defendant  a  transfer  free 
from  the  caveat,  the  defendant  was  in  no  way  responsible 
for  such  caveat;  he  got  a  transfer  from  his  co-defendant 
Wark,  with  the  latter's  certificate  of  title  free  from  incum- 
brances, and  he  was  justified  in  his  assurance  to  the  plain- 
tiffs that  the  title  was  all  right,  and  that  they  would  be 
safe  in  taking  over  the  agreement. 

But  were  the  plaintiffs  entitled  to  a  transfer  such  as 
they  demanded? 

Under  the  terms  of  the  agreement,  I  am  of  the  opinion 
that  they  were  not.  The  agreement  provides  for  a  transfer 
under  the  Real  Property  Act,  or  a  deed  without  covenants 
other  than  against  incumbrances  by  the  vendor,  and  the 
purchaser  accepted  the  title  of  the  vendor  to  the  said  lands. 
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The  property  was  under  the  Beal  Property  Act;  and  all 
that  the  plaintiffs-  were  entitled  to  was  a  transfer,  and  not 
a  title  free  from  the  caveat,  for  which  the  defendant  was 
in  no  way  responsible;  and,  furthermore,  considering  the 
fact  that  the  plaintiffs  here  were  also  defendants  in  the 
Saskatchewan  action,  and  that  the  property  would  be  tied 
up  in  fheir  own  hands,  the  reasonable  thing  for  them  to 
do  would  be  to  let  matters  stand  until  the  Saskatchewan 
action  was  disposed  of.  The  plaintiffs  are,  to  my  mind, 
clearly  not  entitled  to  costs. 

l^ow  the  question  is,  should  the  defendant,  by  reason  of 
the  unreasonable  conduct  of  the  plaintiffs,  be  awarded  costs 
against  the  plaintiffs? 

Had  the  defendant  by  his  statement  of  defence  not  de- 
nied the  assignment  of  David  Wark  to  the  plaintiffs,  for 
that  is  practically  what  he  did  by  his  allegation  ^that  *'  the 
defendant  does  not  admit  the  alleged  assignment  of  David 
Wark  to  the  plaintiffs,'^  I  would  be  disposed  to  allow  him 
costs;  and,  although  this  is  not  in  reality  the  issue  between 
the  parties,  yet  it  is  made  an*  issue,  when  I  think  it  should 
not  have  been.  The  other  paragraphs  of  his  statement  of 
defence  shew,  however,  his  willingness  to  transfer  the  lands 
subject  to  the  caveat,  or  to  convey  the  same  when  the  per- 
son entitled  thereto  shall  have  been  ascertained;  but  I  am 
led  to  the  conclusion,  from  his  denial  of  the  plaintiffs' 
rights  under  the  assignment  from  Wark,  that  he  is  not 
entitled  to  costs.  There  will,  therefore,  be  no  costs  to 
either  party. 


MANITOBA. 
Mathers,  C.J.K.B.  January  8th,  1912. 

TRIAL. 

COMPTON  V.  ALLWARD. 

Negligence — Collision  of  Vehicles  on  Highway — Driving  on 
Wrong  Side  of  Roadway — Neglect  to  Keep  Look-out  on 
Dark  Night — Personal  Injuries  —  NonnOssignabUity  of 
Claim  for — Injury  to  Hired  Property — Right  of  Bailee 
to  Recover  for — Possession — Title, 

The  plaintiff  hired  a  horse  and  biu^gy  from  a  liyery  stable,  and 
was  driving  (with  a  companion)   along  a  city  street,  upon  a  dark 
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night,  when  the  defendant's  horse  and  bnggy  ran  into  the  horse  and 
buggy  driven  by  the  plaintiff.  The  plaintiff's  companion  was  injured, 
the  buggy  was  damaged,  and. the  horse  ran  away  and  was  killed: — 

Held,  that  the  damage  was  caused  by  the  defendant's  ne^lig^nce: 
he  was  driving  on  the  wrong  side  of  the  road,  and  was  not  exerciaiiig 
proper  care:  he  said  that  he  saw  nothing  and  heard  nothinir  till  the 
crash  took  place. 

Heldf  that  the  plaintiff  could  not  recover  for  the  injuries  to  his 
companion  under  an  assignment  of  her  claim  therefor:  sncli  a  claim 
is  not  assignable. 

McGregor  v.  Camphelh  19  Man.  L.  B.  38,  and  McCarmach  t. 
Toronto  R.W,  Co.,  13  O.  L.  R.  656,  followed. 

Heldf  that  the  plaintiff  was  entitled  to  recover  for  the  injury  to 
the  buggy  and  the  loss  of  the  horse,  although  he  was  not  the  owner, 
and  not  liable  over  to  the  owner  for  the  damage:  he  had  posaeaaion 
as  bailee,  aud,  as  against  a  wrongdoer,  possession  is  title;  the  wrong- 
doer, having  once  paid  full  damages  to  the  bailee*  has  an  answer  to 
any  action  by  the  bailor. 

The  Winkfield,  [1902]  P.  60,  Olenwood  Lumber  Co.  V.  PhiUip: 
[1904]  A.  C.  405,  and  Turner  v.  Snider.  16  Man.  K  B.  81,  followed. 

Action  to  recover  damages  for  personal  injury  and  for 
the  loss  of  a  horse  and^  injury  to  a  buggy  in  a  collision 
with  the  defendant's  horse  and  buggy,  owing,  as  alleged^ 
to  the  negligence  of  the  defendant. 

M.  G.  Maoneil  and  B.  L.  Deacon,  for  the  plaintiff. 
W.  Thornburn,  for  the  defendant. 

Mathers,  C.J.K.B.  : — On  a  dark  night  in  October  last, 
the  plaintiff  was  driving  a  horse  and  buggy,  which  he  had 
hired  from  a  livery  stable  keeper,  westward  on  Portage 
avenue  in  the  city  of  Winnipeg,  between,  the  St.  James 
bridge  and  the  city  limits.  He  was  on  tlie  north  side  of 
the  travelled  portion  of  the  road,  which,  at  the  point  in 
question,  was  about  twenty-four  feet  wide.  The  horse  was 
trotting  at  from  six  to  seven  miles  per  hour.  The  plain- 
tiff heard  no  noise  of  anything  approaching,  but  suddenly 
observed  a  horse,  which  he  believed  to  be  about  twenty- 
five  feet  away,  coming  towards  him  on  the  same  side  of  the 
road.  The  plaintiff  turned  to  the  right  to  avoid  a  collision; 
but  in  an  instant  the  buggy  driven  by  the  defendant 
crashed  into  the  buggy  he  was  driving.  Both  horses  broke 
loose  and  ran  away.  The  pl^ntiff  was  pulled  over  the 
dashboard  by  the  reins,  as  also  was  the  defendant.  The 
plaintiff's  buggy  was  damaged  to  the  extent  of  $5.  The 
horse  ran  away  westward,  and,  when  a  short  distance  be- 
yond the  city  limits,  collided  with  a  baker's  delivery  wag- 
gon, and  sustained  injuries  from  which  he  afterwards  died. 

With  the  plaintiff  in  the  buggy  was  a  young  lady, 
Louisa  Wilson,  who  was  thrown  out  by  the  collision  and 
found  in  the  north  ditch,  close  to  the  buggy,  in  an  un- 
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conscious  condition.  She  was  not  seriously  injured,  but 
was  unable  to  resume  her  ordinary  occupation  for  about  a 
week. 

This  action  is  brought  by  the  plaintiff  to  recover  dam- 
ages for  the  value  of  the  horse  and  the  damage  to  the 
buggy  and  for  personal  injuries.  He  also  sues  upon  an 
assignment  from  Miss  Wilson  for  the  damages  sustained 
by  her. 

The  negligence  alleged  against  the  defendant  is,  that 
he  was  driving  recklessly  and  rapidly  on  the  wrong  side 
of  the  road. 

I  find  as  a  fact  that  the  defendant  was  driving  on  the 
wrong  side  of  the  road,  that  is,  on  the  north  side — city 
charter,  sec.  737;  but  I  cannot  find  that  he  was  driving 
recklessly  or  negligently,  except  in  so  far  as  driving  on  the 
wrong  side  of  the  road  on  a  dark  night  constitutes  negli- 
gence. 

It  is  objected,  first,  as  to  the  part  of  the  claim  held 
under  an  assignment  from  Miss  Wilson,  that  such  a  claim  is 
not  assignable;  and,  therefore,  that  the  plaintiff  cannot 
recover  upon  it.  With  this  Contention  I  agree.  The  law 
is  so  settled  by  McGregor  v.  Campbell,  19  Man.'  L.  R.  38, 
and  McCormack  v.  Toronto  R.  W.  Co.,  13  0.  L.  R.  656. 

It  is  further  objected  that  the  plaintiff,  being  merely  a 
bailee,  and  not  the  owner  of  either  the  horse  or  the  buggy, 
and  not  being  liable  over  to  the  owner  for  the  damage,  can- 
not recover. 

The  right  of  the  bailee  to  recover  under  the  circum- 
stances of  this  case  is  stated  by  Collins,  M.R.,  delivering 
the  judgment  of  the  Court  of  Appeal  in  The  Winkfield, 
[1902]  P.  at  p.  60 :  "  The  root  principle  of  the  whole  discus- 
sion is,  that,  as  against  a  wrongdoer,  possession  is  title. 
The  chattel  that  has  been  converted  or  damaged  is  deemed 
to  be  the  chattel  of  the  possessor  and  of  no  other;  and, 
therefore,  its  loss  or  deterioration  is  his  loss,  and  to  him^ 
if  he  demands  it,  it  must  be  recouped.  His  obligation  to 
account  to  the  bailor  is  really  not  ad  rem  in  the  discussion. 
It  only  comes  in  after  he  has  carried  his  legal  position  to 
its  logical  consequence  against  a  wrongdoer,  and  serves  to 
soothe  a  mind  disconcerted  by  the  notion  that  a  person 
who  is  not  himself  the  complete  owner  should  be  entitled 
to  receive  back  the  full  value  of  the  chattel  converted  or 
destroyed.  There  is  no  inconsiatency  between  the  two 
positions;  the  one  is  the  complement  of  the  other.     As  be- 


Digiti 


zed  by  Google 


786  TEB  WESTERN  LAW  REPORTER,  [vOL.  19 

tween  bailee  and  stranger,  possession  gives  title — that  is, 
not  a  limited  interest,  but  absolute  and  complete  owner- 
ship, and  he  is  entitled  to  receive  back  a  complete  eqxuva- 
lent  for  the  whole  loss  or  deterioration*  of  the  thing  itself. 
As  between'  bailor  and  bailee,  the  real  interests  of  each 
must  be  inquired  into,  and,  as  the  bailee  has  to  account  for 
the  thing  bailed,  so  he  must  account  for  that  which  has 
become  its  equivalent  and  now  represents  it.  What  he  has 
received  above  his  own  interest,  he  has  received  to  the 
use  of  his  bailor.  The  wrongdoer,  having  once  paid  full 
damages  to  the  bailee,  has  an  answer  to  any  action  by  the 
baflor.*' 

This  judgment  was  approved  by  the  Privy  Council  in 
Glenwood  Lumber  Co.  v.  Phillips,  [1904]  A.  C,  405.  Lord 
Davey,  who  delivered  the  judgment  of  the  Privy  Council, 
after  quoting  from  the  judgment  of  the  Master  of  the  Rolls 
in  the  Winkfield  case,  concludes  the  paragraph:  **  Their 
Lordships  do  not  consider  it  necessary  to  refer  at  any 
greater  length  to  the  reasoning  and  authorities  by  which 
the  Master  of  the  Rolls  supports  this  conclusion,  and  are 
content  to  express  their  entite  concurrence  in  it." 

These  cases  were  followed  by  Mr.  Justice  Richards  in 
Turner  v.  Snider,  16  Man.  L.  R,  at  p.  81. 

As  the  law  stands,  I  think  that  the  plaintiff  is  entitled 
to  recover  from  the  defendant  the  full  value  of  the  horse 
and  the  damage  to  the  buggy,  provided  the  damage  was 
caused  by  the  negligence  of  the  defendant. 

The  defendant  was  driving  at  about  six  or  seven  miles 
an  hour,  and  on  the  north  side  of  the  road  coming  towards 
the  city.  The  travelled  portion  of  the  road  was  there 
about  twenty-four  feet  wide,  so  that  there  was  ample  room 
for  him  to  have  driven  on  the  proper  side.  The  plaintiff, 
coming  towards  the  defendant,  saw  hid  horse  when  about 
twenty-five  feet  away;  and,  no  doubt,  the  defendant  could 
have  seen  the  plaintiff's  horse  had  he  been  keeping  a  look- 
out. He  says,  however,  he  saw  nothing  and  heard  nothing 
until  the  crash  took  place.  Prom  this  I  infer  that  he 
was  not  exercising  the  care  that  a  man  driving  in  the  dark 
on  the  wrong  side  of  the  road  should  have  taken. 

That  driving  as  the  defendant  did  under  the  circum- 
stances constitutes  negligence  is,  I  think,  established  by 
such  authorities  as  Oliphant  on  Horses,  6th  (Can.)  ed.,  p. 
342';  Angell  on  Highways,  par.  337;  and  Leame  v.  Bray,  3 
East  693. 
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I  find,  therefore,  that  the  defendant  was  guilty  of  the 
negligence  charged  and  is  liahle  to  the  plaintiff  for  the 
value  of  the  horse  and  the  damage  to  the  buggy. 

I  find  the  value  of  the  horse  to  be  $500  and  the  damage 
to  the^  buggy  was  $5. 

The  plaintiff's  claim  for  loss  of  earnings  was  not  sus- 
tained by  the  evidence. 

As  before  pointed  out,  the  claim  of  Miss  Wilson  was 
not  assignable,  and  therefore  the  plaintiff  cannot  recover 
upon  it. 

There  will  be  judgment  for  the  plaintiff  for  $505  and 
costs  of  suit. 


KAIHTOBA. 

Mathers,  C.J.K.B.  January  8th,  1912. 

TRIAL. 

WALLACE  V.  SMART. 

Charge  on  Land — Registered  Judgment — Judgments  Act — 
"Land" — Sale  of  Interest  of  Judgment  Debtor— Equity 
of  Redemption — Absolute  Transfer  Cut  down  to  Mort- 
gage— Rights  of  Transferee  —  Mortgagee  without  Power 
of  Sale — Resale  by  Transferee — Notice  to  Purchaser  — 
Lien  for  Money  Paid  before  Notice — Parties — Redemp- 
tion—Costs. 

In  an  action  by  the  holder  of  a  registered  Judgment  recovered  by 
him  against  the  defendant  S.,  for  a  declaration  that  the  judgment 
was  a  lien  upon  the  interest  of  the  defendant  S.  in  certain  land, 
and  for  a  direction  that  the  same  be  sold  to  satisfy  the  plaintUTs 
daim,  or  for  leave  to  redeem,  it  appeared  that,  at  the  commencement 
of  the  action,  the  land  stood  in  the  name  of  the  defendant  H.,  subject 
to  a  mortgage,  S.  having  conveyed  the  land  to  H.,  by  a  transfer  abso- 
lute in  form,  but  really  only  as  security  for  a  debt.  The  plaintifTs 
certificate  of  judgment  was  registered  on  the  28th  February,  1911. 
On  the  13th  May,  1911,  B.  agreed  to  purchase  the  land  from  H.  and 
paid  a  deposit  of  $55.  On  the  16th  May,  1011,  this  action  was  com- 
menced, and  a  li*  pendenM  registered;  and,  before  anything  else  was 
done  by  B.  towards  the  completion  of  the  purchase,  he  had  fuU  know- 
ledge of  the  action  as  it  was  then  constituted.  Afterwards  H.  executed 
a  transfer  to  B.,  and  B.  obtained  a  certificate  of  title,  subject  to  the 
same  mortgage,  and  also  subject  to  the  lis  pendem  registered  by  the 

Elaintiff.     c.  was  then  added  as  a  defendant;  he  claimed  to  be  an 
mocent  purchaser  for  value  without  notice : — 

Held,  that,  under  the  interpretation  given  to  the  word  "land" 
by  the  Judgments  Act,  R.  S.  M.  1002  ch.  91,  such  an  interest  as  the 
defendant  S.  had  in  this  land  was  saleable  under  a  judgment. 
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McCahe  v.  Thompson,  6  Gr.  175,  and  FitzOihhon  v.  Duggan,  11 
Gr.  188,  distinguished. 

Held,  also,  that,  as  the  transfer  to  H.  did  not  purport  to  be  made 
pursuant  to  the  Short  Forms  of  Indentures  Act,  he  was  not  entitled 
to  invoke  the  provisions  of  that  Act,  and  had  no  express  or  implied 
power  of  sale,  and  no  authority,  written  or  oral,  from  S.,  to  sell  with- 
out his  consent ;  and,  even  if  H.  had  a  power  of  sale,  he  could  not 
exercise  it  before  default  by  the  mortgagor;  and,  as  no  time  was 
fixed  for  payment  of  the  mortgage-moneys,  S.  would  not  be  in  .default 
until  he  had  failed  to  comply  with  a  demand  for  payment;  and  no 
demand  was  made;  nor  was  notice  of  the  exercise  of  the  pretended 
power  of  sale  given.  H.*s  position  was  that  of  a  mortgagee  without 
a  power  of  sale,  and  his  remedy  was  foreclosure. 

Oland  V.  McNeil,  32  S.  G.  R.  23,  distinguished. 

Held,  therefore,  that,  as  against  the  defendant  H.,  the  interest 
which  the  plaintiff  had  acquired  by  the  registration  of  his  certificate 
of  judgment  had  not  been  affected  by  the  attempted  sale;  and  the 
defendant  B.,  having  notice  of  the  plaintiff's  claim  to  an  interest 
before  payment  of  t^e  greater  part  of  his  purchase-money,  was  in  no 
better  position,  except  as  to  the  $55,  than  Uie  defendant  H. 

And  held,  that,  as  the  plaintiff,  whose  incumbrance  or  lien  was 
subsequent  to  that  of  H.,  was  seeking  to  sell  only  the  interest  of  S. 
subject  to  the  rights  of  H.,  the  rule  that  a  sale  of  the  interest  of  a 
prior  mortgagee  will  not  be  decreed  at  the  instance  of  a  sub-mortgagee 
without  his  consent,  did  not  apply ;  and  where  a  prior  mortgagee  holds 
by  a  title  absolute  in  form,  he  may  be  made  a  party  defendant  without 
an  offer  to  redeem. 

Held,  therefore,  that  the  plaintiff  was  entitled  to  a  declaration 
that  his  judgment  formed  a  charge  upon  the  interest  of  the  defendant 
S.  in  the  land,  and  to  a  sale  of  that  interest,  or  to  redemption;  and 
the  defendant  B.  was  entitled  to  be  paid  the  $55  and  interest  thereon 
out  of  the  proceeds  of  sale,  in  priority  to  the  plaintiff's  claim. 

Special  directions  as  to  costs. 

Action  to  enforce,  by  sale  of  the  interest  of  the  defend- 
ant Smart  in  certain  land,  a  registered  judgment  recovered 
by  the  plaintiff  against  the  defendant  Smart. 

J.  E.  O'Connor  and  R.  Jacob,  for  the  plaintiff. 

B.  C.  Parker  and  A.  H.  S.  Murray,  for  the  defendants. 

Mathers;  C. J.K.B.  :— This  is  an  action  by  the  plaintiff 
to  sell  the  interest  of  the  defendant  Smart  in  lot  250,  part 
of  79  St.  James,  plan  49,  under  a  registered  judgment  re- 
covered by  the  plaintiff  against  tliat  defendant.  The  land, 
at  the  commencement  of  the  action,  stood  in  the  name  of  the 
defendant  Hinch,  subject  to  a  mortgage;  but,  during  the 
pendency  of  the  action,  was  transferred  to,  and  a  certificate 
of  title  issued  to,  the  defendant  Bonter,  subject  to  the  same 
mortgage,  and  also  subject  to  the  lis  pendens  which  the  plain- 
tiff had  registered.  The  plaintiff's  certificate  of  judgment 
was  registered  on  the  28th  February,  1911.  On  the  13th 
May,  1911,  the  defendant  Bonter  agreed  to  purchase  the  lot 
in  question  from  Hinch  for  $9,800,  and  on  that  day  paid  a 
deposit  of  $55.  On  the  15th  May,  1911,  two  days  later,  this 
action  was  commenced,  and  a  lis  pendens  registered;  and,  be- 


Digiti 


zed  by  Google 


1912]  WALLACE   V.    SMART,  789 

fore  anything  else  was  done  by  the  defendant  Bonter  towards 
the  completion  of  the  purchase,  he  had  full  knowledge  of  the 
action  as  it  was  then  constituted. 

The  plaintiff  alleges  that  Hinch  is  a  mortgagee  without 
power  of  sale,  and  that  Bonter  bought  with  notice  of  the 
plaintiff's  rights.  He  asks  for  a  declaration  that  his  judg- 
ment forms  a  lien  and  charge  upon  the  interest  of  the  de- 
fendant Smart  in  the  land,  and  for  a  direction  that  the  same 
be  sold  to  satisfy  his  claim,  or,  in  the  alternative,  that  he 
may  be  permitted  to  redeem  the  land.  The.  defendant  Hinch 
admits  that  he  was  the  registered  owner  at  the  conimenee- 
ment  of  the  action,  but  denies  that  the  defendant  Smart  is 
entitled  to  any  estate  or  interest  therein.  The  defendant 
Bonter  claims  to  have  been  an  innocent  purchaser  for  value 
without  notice. 

It  was  not  seriously  disputed  at  the  trial,  that  although 
the  defendant  Hinch  held  the  land  by  a  title  absolute  in  form, 
yet  he  held  merely  as  a  security  for  the  price  of  certain  lum- 
ber and  building  materials  which  he  had  suppHed  to  Smart; 
and  I  find  as  a  fact  that  Hinch  held  the  land  as  security  only, 
or,  in  other  words,  that  he  was  but  a  mortgagee. 

Neither  was  it  disputed  that,  before  the  defendant  Bonter 
had  done  anything  more  than  make  the  payment  of  $55  as  a 
deposit  on  the  purchase-price,  he  had  full  notice  of  the  plain- 
tiffs claim  that  Smart  had  an  interest  in  the  land  in  ques- 
tion; and  he  completed  the  purchase,  reserving  $1,000  to- 
cover  the  plaintiff's  claim. 

The  defendant  Smart  had  entered  into  a  contract  with 
the  defendant  Hinch  and  also  a  contract  with  one  Russell 
for  the  erection  of  a  dwelling-house  for  each  of  them.  He 
was  unable  to  procure  the  lumber  and  building  materials  re- 
quisite, upon  his  own  credit,  and  he  applied  to  the  defendant 
Hinch,  who,  although  not  a  lumber  dealer,  agreed  to  sell  them 
to  him,  and  Hinch  purchased  the  materials  from  a  regular 
dealer  at  wholesale  prices,  and  reFold  to  Smart  at  the  regular 
retail  prices,  thereby  making  a  considerable  profit.  It  was 
contended  by  the  plaintiff  at  the  trial  that  Smart  did  not 
purchase  the  lumber  from  Hinch,  but  that  Hinch  merely 
guaranteed  Smart's  account  to  the  regular  dealer;  and  that, 
consequently,  Hinch  must  account  to  Smart  for  the  discount 
which  he  obtained.  The  agreement  in  writing  entered  into 
between  Hinch  and  Smart  puts  it  beyond  doubt  that  the  ar- 
rangement was  that  Hinch  should  sell  the  lumber  and  build- 
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ing  materials  to  Sm^rt;  and  I  find  that  the  transaction  took 
that  form,  and  that  Smart  is  not  entitled  to  be  credited  with 
the  profit  which  Hinch  made  on  the  purchase  and  sale  of  the 
building  materials. 

In  order  to  secure  Hinch,  Smart  assigned  the  contract 
for  the  construction  of  the  Russell  house,  and  all  interest 
which  Smart  had  in  lot  250  (to  quote  from  the  agreement) 
"as  security  for  any  sums  for  which  the  contractor  (Smart) 
ihay  become  indebted  to  '^  Hinch. 

At  the  trial  it  was  first  contended  by  counsel  for  the  de- 
fendant Hinch  that  where  a  party  holds  as  mortgagee  by  a 
title  absolute  in  form,  the  equity  of  redemption  is  not  sale- 
able under  a  judgment,  and  McCabe  v.  Thompson,  6  6r.  175, 
and  FitzGibbon  v.  Duggan,  11  Gr.  188,  were  cited.  These 
eases,  however,  turned  entirely  upon  the  fact  that  the  Ontario 
statute  for  the  sale  of  equities  of  redemption  did  not  eirtend 
to  such  a  case,  but  only  to  cases  where  the  equity  of  redemp- 
tion appeared  on  the  face  of  the  mortgage. 

By  the  Judgments  Act,  R.  S.  M.  1902  ch.  91,  the  ex- 
pression ''  land  '*  is  interpreted  td  cover  all  interests,  whether 
legal  or  equitable,  and  is  quite  wide  enough  to  include  such 
an  interest  as  the  defendant  Smart  had  in  this  land. 

It  was  also  contended  that  Hinch  had  the  powers  of  sale 
conferred  by  the  Short  Forms  of  Indentures  Act;  but  it  is 
quite  clear  that,  as  the  instrument  creating  the  security  does 
not  purport  to  be  made  pursuant  to  that  Act,  Hinch  is  not 
entitled  to  invoke  its  provisions. 

The  position  of  Hinch  seems  to  be  that  he  was  a  mort- 
gagee without  a  power  of  sale.  None  of  the  writin*^  ^ave 
him  a  power  to  sell.  An  attempt  was  made  to  prove  an  oral 
power  of  sale;  but,  even  if  such  a  power  could  be  conferred 
by  word  of  mouth — a  point  on  which  I  express  no  opinion — 
I  cannot  hold  that  Smart  ever  gave  Hinch  awthority  to  sell 
without  his  consent. 

It  has  been  held  that  a  power  of  sale  will  not  be  implied 
where  a  mortgas^ee  holds  by  a  deed  absolute  in  form:  Pear- 
son v.  Benson,  28  Beav.  59-8;  Bell  &  Dunn  on  Mortgages,  p. 
169  But,  even  if  Hinch  had  a  power  of  sale,  he  could  not 
exercise  it  before  default  by  the  mortgagor.  As  no  time  was 
fixed  for  payment  of  the  mortgage-moneys.  Smart  would  not 
be  in  default  until  he  had  failed  to  comply  with  a  demand 
for  payment ;  and  no  demand  was  made. 
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It  follows  that  Hinch  had  no  power  to  sell,  even  with 
notice  to  Smart  and  the  plaintiff;  but,  it  is  not  contended 
that  notice  of  the  exercise  of  the  pretended  power  of  sale 
was  given.  Hinch's  right  was  to  foreclosure:  Fisher  on 
Mortgages,  pars.  1001,  1004;  James  v.  James,  L.  R.  16  Eq. 
153;  Backhouse  v.  Charlton,  8  Ch.  D.  444. 

This  is  not  like  the  case  of  Oland  v.  McNeil,  32  S.  C.  R. 
23,  relied  upon  by  Hinch^s  counsel.  In  that  case  the  holder 
of  the  title^  absolute  in  form,  held  it  under  an  express  trust 
for  sale,  and  it  was  held  that  he  had  a  right  to  sell  without 
notice.  Here  there  was  no  trust  for  sale,  express  or  implied, 
but  Hinch  held  merely  as  a  mortgagee  without  power  of  sale. , 

I  hold,  therefore,  that,  s&  against  the  defendant  Hinch, 
the  interest  which  the  plaintiff  had  acquired  by  the  registra- 
tion of  his  certificate  of  judgment  has  not  been  affected  by 
the  attempted  sale. 

At  the  time  the  defendant  Bonter  paid  his  deposit  of  $65, 
he  had  no  notice  of  the  plaintiff's  claim,  but  he  acquired  notice 
immediately  afterwards.  It  is  said  that,  at  that  time,  the 
statement  of  claim  merely  alleged  that  Hinch  held  the  lands 
in  trust  for  Smart,  and  that  the  claim  that  he  held  as  a  mort- 
gagee was  not  put  forward  until  after  Bonter  had  completed 
the  sale.  I  do  not  think  it  makes  any  difference,  so  long  as 
Bonter  had  notice  that  the  plaintiff  claimed  some  interest  in 
the  land  that  was  saleable  under  his  registered  certificate  of 
judgment.  For  example,  it  has  been  held  that  notice  that  a 
party  had  a  judgment  or  a  warrant  of  attorney  affecting  an 
estate  bound  the  purchaser,  though  in  fact  it  turned  out  that 
the  claimant  had  a  mortgage:  Dart  on  Vendor  and  Pur- 
chaser, pp.  876,  889. 

The  fact  that  Bonter  is  a  purchaser  from  a  mortgagee 
who  held  by  deed  absolute  in  form  protects  him  only  if  he 
had  no  notice:  Rose  v.  Peterkin,  13  S.  C.  R.  677;  27  Cyc. 
1033.  If  a  purchaser  has  notice  before  he  has  completed  his 
purchase  by  actual  payment,  he  is  affected.  Although  the 
'conveyance  has  been  made,  if  payment  has  not,  he  must  hold 
his  hand ;  and,  if  part  payment  has  been  made,  he  is  an  in- 
nocent purchaser  only  to  the  extent  that  payment  has  been 
made:  35  Cyc.  346,  347;  23  Am.  &  Eng.  Encyc.  of  Law,  p. 
520 ;  Smith's  Equity,  p.  354 ;  Tourville  v.  Nash,  3  P.  Wms. 
307;  Dart  on  Vendor  and  Purchaser,  p.  836.  He  claims 
the  benefit  of  sec.  91  of  the  Real  Property  Act;  but,  as  the 
certificate  of  title  under  which  he  holds  is  expressly  made 
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subject  to  the  plaintiflf^s  lis  pendens,  that  section  cannot  ail 
him. 

In  my  opinion,  therefore,  the  defendant  Bonter,  except 
as  to  the  sum  of  $55,  is  in  no  better  position  than  the  de- 
fendant Hinch. 

It  is,  however,  contended  that  an  incumbrancer  cannot 
force  a  sale  upon  a  prior  mortgagee,  and  that  the  only  right 
of  the  sub-incumbrancer  is  to  redeem.  As  a  general  rule,  a 
sub-mortgagee  cannot  make  a  prior  mortgagee  a  party  with- 
out offering  to  redeem  him:  Rogers  v.  Lewis,  12  Gr.  257; 
McDougall  V.  Campbell,  6  S.  C.  R.  502.  And  it  may,  I  think, 
be  taken  as  settled  that  a  sale  of  the  interest  of  a  prior  mort- 
gagee will  not  be  decreed  at  the  instance  of  a  sub-mortgagee 
without  his  consent.  But  that  only  applies  to  a  case  where 
th€5  plaintiff  seeks  to  sell,  not  only  his  own  interest,  but  also 
the  interest  of  the  prior  mortgagee,  and  force  the  prior  mort- 
gagee in  this  way  to  realise  his  claim.  It  has  no  reference  to 
a  case  where  the  subsequent  incumbrancer  seeks  to 
sell  only  tlie  interest  of  the  mortgagor  subject  to 
the  riglits  of  the  prior  mortgagee.  That  can  al- 
ways be  done;  and  a  judgment  creditor,  having  a  regis- 
tered judgment,  has  always  had  the  right  to  bring  an  action 
to  sell  the  equity  of  redemption  held  by  his  judgment  debtor 
without  making  the  mortgagee  a  party.  And  where  a  prior 
mortgagee  holds  by  a  title  absolute  in  form,  he  may  be  made 
a  party  defendant  without  an  offer  to  redeem:  Holmested 
and  Langton's  Judicature  Act,  j).  325 ;  Bell  and  Dunn  on 
Mortgages,  p.  225 ;  Moore  v.  Hobson,  14  Gr.  703.  In  such  a 
case  the  second  mortgagee  has  the  option  of  redeeming  or 
foreclosing  or  selling  subject  to  the  prior  mortgage:  per 
Spragge,  V.-C,  at  p.  704.  In  this  case  the  plaintiff  elects 
to  sell,  and  he  is  entitled  to  that  relief. 

There  will  be  a  declaration  that  the  plaintiflPs  judgment 
formed  a  charge  upon  the  interest  of  the  defendant  Smart 
in  the  lands  in  question,  and  an  order  directing  the  sale  of 
that  interest ;  or  the  plaintiff  may,  at  his  option,  redeem.  In 
order  to  ascertain  what  that  interest  is,  there  will  be  a  refer- 
ence to  the  Master  to  take  the  accounts  as  between  Smart 
and  Hinch. 

The  defendant  Bonter  is  entitled  to  a  lien  to  the  extent 
of  the  deposit  paid  at  the  time  of  the  sale,  and  interest 
thereon,  to  be  paid  out  of  the  proceeds  of  the  sale  in  priority 
to  the  plaintiff^s  claim. 


Digiti 


zed  by  Google 


1912]  WALhACE-  r.    SMART.  793 

The  proper  disposition  of  the  costs  involves  some  difficulty. 
Ordinarily  a  mor^agee  is  entitled  to  the  costs  ipiciirred  by 
hJTTi  for  the  protection,  realisation,  or  redemption  of  his 
security.  But  wrongful  resistance  of  a  right  to  redeem  will 
justify  withholding  all  or  a  portion  of  the  costs  of  suit: 
Winters  v.  McKinstry,  14  Man.  L.  B.  at  p.  308;  and  costs 
may  be  given  against  him  to  the  extent  that  they  have  been 
increased  by  his  improper  conduct :  Fisher  on  Mortgages,  par. 
1872.  The  defendant  Hinch  denied  that  Smart  had  any  inter- 
est in  the  land,  and  claimed  to  be  himself  the  absolute  owner. 
He  had  no  reasonable  ground  for  raising  an  issue  of  this 
kind;  and,  to  the  extent  that  the  costs  have  been  increased 
bj  Hinch^s  denial  of  Smart^s  interest,  he  must  be  cliarged. 
The  plaintiff  had  a  right  to  take  action  for  the  sale  of 
Smart^s  interest  and  to  make  Hinch  e  party,  as  before 
pointed  out,  not  because  he  is  entitled  to  any  relief  against 
him,  but  because  of  the  form  of  Hinch's  security. 

As  the  proceedings  are  entirely  for  the  plaintiffs  benefit, 
and  can  be  of  no  advantage  to  Hinch,  the  latter  should  be 
recouped  any  expense  he  is  put  to,  except  that  which  was  in- 
curred by  his  own  misconduct.  I  therefore,  make  the  fol- 
lowing directions  as  to  costs: — 

1.  The  defendant  Hinch  is  entitled  to  his  general  costs 
of  the  action,  to  be  taxed  and  added  to  his  claim,  except  in 
so  far  as  .such  costs  are  increased  by  his  denial  of  Smarts, 
interest  in  the  land  and  by  the  sale  made  to  Bopter,  and  the 
adding  of  the  latter  as  a  party. 

2.  The  costs  mentioned  in  the  above  exception  will  be 
taxed  and  deducted  from  Hinch^s  claim. 

3.  The  plaintiffs  costs  of  suit  shall  be  taxed  and  added 
to  his  judgment-debt. 

4.  The  defendant  Bonter's  costs  of  suit  shall  be  added  to 
the  sum  of  $55,  for  which  he  is  given  a  lien,  and  be  paid 
out  of  the  proceeds  of  sale  in  preference  to  the  plaintiffs 
claim  and  costs.  But  Hinch's  claim  as  against  Smart  shall 
me  reduced  a  like  amount. 

5.  In  the  event  of  the  plaintiff  electing  to  sell  the  equity 
of  redemption,  and  the  sale  not  realising  sufficient  to  pay 
the  claims  of  Hinch  and  Bonter  and  their  taxed  costs,  iiiey 
shall  be  entitled  to  recover  against  the  plaintiff  such  costs 
as  remain  unpaid. 
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6.  The  costs  of  the  reference  to  the  Master  and  farther 
directions  are  reserved. 

There  will  be  a  reference  to  the  Master  to  take  the  ac- 
counts between  Hinch  and  Smart,  as  in  the  case  of  a  mort- 
gage action.  Mr.  Murray  draws  my  attention  to  the  fact 
that  Hinch  has  paid  $1,542-70  to  discharge  a  prior  mortgage. 
He  may,  of  course,  add  to  his  claim  any  such  payments 
properly  made,  in  relief  of  the  estate. 


HAHITOBA. 

RiCHABDS,  J.A.  Januahy  8th,  1912. 

CHAMBERS. 

ee  peovencher  election, 
baekwill  v.  molloy. 

Parliamentary  Elections — Petition  —  Preliminary  Objec- 
tions— Filing  after  Time  Expired — Eodension  of  Time — 
Practice  —  Dominion  Controverted  Elections  Act,  sees. 
19,  87, 

Upon  a  snmmonB  by  the  petitioners  to  set  aside  preliminary 
objections  to  a  petition  under  the  Dominion  Controverted  Elections 
Act,  because  not  filed  within  ^v^  days  after  the  service  of  the  petition, 
as  required  by  sec.  19,  and  upon  an  application  by  the  respondent, 
after  the  expiry  of  the  five  days,  to  extend  the  time  for  filing  the 
objections,  under  sec.  87,  an  order  was  made  allowing  the  prdiminary 
objections  filed  to  stand,  and  re<ijiiring  the  respondent  to  pay  to  the 
petitioners  their  costs  of  the  respondent's  motion. 

Discussion  of  the  practice  and  review  of  the  authoritieB. 

The  language  of  sec.  19  is  permissive.  It  does  not  say  that  the 
objections  may  not  be  filed  after  the  five  days;  and  there  is  nothing 
in  it  saying,  or  implying,  that  the  right  is  absolutely  gone  at  the  end 
of  that  period.    Section  87  gives  power  to  extend  the  time. 

Application  hy  the  petitioners  to  strike  out  preliminary 
objections  filed  by  the  respondent,  because  they  were  filed 
after  the  five  days  allowed  by  statute. 

H.  P.  Blackwood,  for  the  petitioners. 
A.  B.  Hudson,  for  the  respondent. 

ErcHABDS^  J.A. : — ^Barkwill  and  Gagnon  filed  a  petition 
under  the  Dominion  Controverted  Elections  Act  against  the 
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return  of  the  respondent,  Jolrn  Patrick  MoUoy,  as  member 
elect  for  the  Dominion  constituency  of  Provencher.  The 
petition  was  served  on  the  respondent  at  the  town  of  Morris, 
where  he  resides.  Seven  days  later,  he  filed  preliminary  ob- 
jections to  it. 

Sections  19  and  8?  of  the  Act  are: — 

'^  19.  Within  five  days  after  the  service  of  the  petition 
and  the  accompanying  notice,  the  respondent  may  present  in 
writing  any  preliminary  objections  or  grounds  of  insuflSciency 
which  he  has  to  urge  against  the  petition  or  the  petitioner, 
or  against  any  further  proceeding  thereon,  and  shall,  in  such 
case,  at  the  same  time,  file  a  copy  thereof  for  the  petitioner, 
and  the  Court  shall  hear  the  parties  upon  such  objections 
and  grounds,  and  shall  decide  the  same  in  a  summary 
manner/' 

"  87.  The  Court  shall,  upon  sufiScient  cause  being  shewn, 
have  power,  on  the  application  of  any  of  the  parties  to  a 
petition,  to  extend,  from  time  to  time,  the  period  limited 
by  this  Act  for  taking  any  steps  or  proceedings  by  such 
party." 

No  rules  have  been  made  by  Manitoba  Judges  affecting 
proceedings  under  the  Dominion  Controverted  Elections  Act. 

The  petitioners  took  out  a  summons  to  shew  cause  why 
the  preliminary  objections  should  not  be  struck  out  because 
they  were  filed  after  the  five  days  allowed  by  sec.  19. 

On  the  return  the  respondents  aflBdavit  stated  that  he  had 
been  told  by  the  Deputy-sheriif  who  served  the  petition  upon 
Lim  that  he  had  ten  days  from  service  within  which  to  take 
action,  and  he  gave  that  as  his  reason  for  not  coming  to 
TVinnipeg  and  consulting  his  solicitor  until  the  seventh  day, 
fhat  on  which  the  preliminary  objections  were  filed.  The 
Deputy-sheriff's  affidavit,  filed  by  the  petitioneis,  denied 
his  having  made  any  such  statement.  I  do  not  think  it 
necessary  to  decide  which  is  correct.  The  respondent  evi- 
dently, for  Pome  reason,  thought  he  had  the  ten  days  within 
which  to  take  his  first  proceeding.  There  is  nothing  in  the 
papers  served  upon  him  to  shew  when  he  should  take  any 
proceeding. 

From  the  report  in  McDougall  v.  Davin,  2  Terr.  L.  R. 
417,  it  appears  that  in  a  similar  case  Mr.  Justice  Bichard- 
son  struck  out  preliminary  objections  which  were  filed  after 
the  closing  of  the  clerk's  office  on  the  fifth  day  after  the 
service  of  the  petition.    I  think  I  must  assume  that  he  also 
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hdd  that  he  had  no  power  to  extend  the  time.  An  appeal 
was  taken  to  the  Supreme  Coi.rt  of  Canada,  whose  judgment 
is  reported  in  27  S.  C.  B.  at  p.  215.  They  held  that  an  ap- 
peal did  not  lie,  as  the  ease  was  not  one  within  sec.  50,  now 
sec.  64,  of  the  Controverted  Elections  Act,  the  section  giving 
the  right  of  appeal  in  the  case  of  preliminary  ohjections. 
The  Judges,  both  in  the  Supreme  Court  and  in  tiie  judg- 
ment reported  in  2  Terr.  L.  R.  417,  stated  that  they  refrained 
from  expressing  an  opinion  upon  the  merits  of  the  judg- 
ment of  Mr.  Justice  Richardson. 

It  was  held  in  Re  Glengarry  Election,  14  S.  C.  R.  453, 
that,  after  the  six  months  allowed  for  the  bringing  on  the 
petition  for  trial  have  elapsed,  if  no  order  extending  the 
time  has  been  made  within  that  six  months,  an  application 
to  extend  the  time  is  made  too  late.  That  decision  was  dis- 
cussed by  Davie,  CJ.,  in  the  Burrard  Election  case,  which  I 
shall  refer  to  later.  He  pointed  out  that  the  decision  dis- 
allowing an  application  (made  after  the  time  has  expired) 
to  extend  the  time  for  trial,  rests  upon  reasons  of  public 
policy  and  on  the  ground  that  the  legislature  never  could 
have  intended  that  an  election  petition  should  be  permitted 
to  hang  on  indefinitely ;  that  six  months  was  to  be  the  ordin- 
ary limit ;  and  that  it  could  be  extended  only  for  good  cause 
shewn  within  that  six  months,  or  within  some  extension  of 
the  time  for  trial,  granted  before  the  time  had  expired. 

I  agree  with  Davie,  C.J.,  that  that  decision  is  not  ap- 
plicable to  such  a  matter  as  this.  Letting  the  six  months 
expire,  without  getting  further  time  to  bring  on  the  trial,  is 
allowing  the  whole  proceeding  to  die  by  lapse  of  time.  When 
the?  six  months  have  elapsed,  without  an  order  extending  the 
time  and  without  going  to  trial,  the  petition  has  lapsed,  and 
there  remains  nothing  before  the  Court  in  respect  of  which 
an  extension  can  be  granted.  It  is  similar  to  the  proceeding 
under  the  old  practice  where  the  plaintiff  was  out  of  Court 
unless  he  filed  his  declaration  within  one  year -after  the  de- 
fendant had  appeared  to  the  writ. 

The  same  principle  applies  to  the  decision  in  King  v. 
Davenport,  4  Q.  B.  D.  402,  where  an  order  to  extend  the 
time  for  the  delivery  of  the  statement  of  claim  was  held  in- 
valid, because  the  action  was  at  an  end,  by  eflBuxion  of  time, 
on  the  day  before  the  order  was  made. 

In  Re  North  Perth  Dominion  Election,  18  0.  L.  R.  661, 
cited  by  the  present  petitioners,  a  petition  delivered  to  the 
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Registrar  at  his  house,  and  after  his  oflBce  honrs,  on  the  last 
day  allowed  by  the  Act  for  presenting  the  petition,  was  held 
to  have  been  delivered  too  late,  because  sec.  13  of  the  Act 
says  that  '^presentation  of  a  petition  shall  be  made  by  de- 
livering it  at  the  office  of  the  clerk  of  the  Court,  during  office 
hours,  or  in  any  other  prescribed  manner;"  and  there  was 
no  other  manner  prescribed. 

A  motion  under  sec.  87  to  extend  the  time  for  presenting 
the  petition  was  refused  in  that  case.  The  learned  Judge 
held  that  sec.  87  applied  only  to  interlocutory  proceedings, 
and  not  to  the  presentation  of  a  petition — that  is,  to  the 
initiation  of  the  proceedings  under  the  Act.  He  held,  in 
effect,  that  until  a  petition  had  been  presented,  and  unless  it 
had  been  so  presented  within  the  time  provided  by  the  Act, 
the  Court  had  no  jurisdiction  of  any  kind  under  the  Act. 

Section  63  of  the  Dominion  Controverted  Elections  Act, 
ch.  9,  R.  S.  C.  1886  (sec.  86  of  the  present  Act),  provides 
that  until  Rules  are  made  by  the  Judges  of  the  several  Courts 
of  each  province,  the  principle,  practice,  and  rules  on  which 
election  petitions  touching  the  election  of  members  of  the 
House  of  Commons  in  England  were  on  the  26th  May,  1874, 
dealt  with,  shall  be  observed  by  the  Courts  and  Judges. 

The  English  Rules  thus  in  force  require  the  petitioner 
to  ieave  with  the  clerk,  at  the  time  of  filing  the  petition,  a 
copy  of  the  petition  to  be  sent  to  the  returning  officer. 

In  Re  Lisgar  Election,  20  S,  C.  R.  1,  and  in  Re  Burrard 
Election,  31  S.  C.  R.  469^,  it  was  held  that  the  failure  to 
leave  the  copy  with  the  clerk,  within  the  time  allowed  for 
presenting  the  petition,  was  fatal  to  the  proceeding.  In 
each  of  these  cases  the  petition  was,  for  the  above  reason, 
dismissed,  or  ordered  to  be  taken  off  the  file. 

In  those  cases  the  Judges  differed  greatly  in  their  views. 
But  I  take  it  that  in  each  case  the  reason  for  tho  decision 
was,  that  the  delivery  of  the  copy  within  the  time  allowed 
was  as  essential  a  preliminary  to  the  acquiring  of  jurisdic- 
tion by  the  Court  as  was  the  presentation  of  the  petition 
itself,  and  that,  therefore,  all  the  proceedings  necessary  to 
give  jurisdiction  had  not  been  taken  within  the  time  limited. 

It  will  be  seen  that  sec.  12  says  that  "the  petition 
must  be  presented  not  later  than  thirty  days  after,"  etc. 

In  each  of  the  above  cases  the  action,  petition,  or 
proceeding  either  had  not  been  initiated  within  the  time 
peremptorily  limited  by  the  law  for  its  commencement,  or 
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had  expired  before  the  time  of  the  attempted  extension,  and 
so  was  no  longer  before  the  Court 

I  am  unable  to  find  that  proceedings,  to  be  taken  after 
the  commencement  of  the  action  and  during  its  courpe,  are 
subject  to  the  rules  applicable  to  such  cases  as  the  above. 

In  England,  it  was  enacted  by  Order  VIII.,  Rule  7,  of  the 
County  Court  Rules,  1875,  that  "  the  summons  in  an  action 
brought  to  recover  lands  shall  be  delivered  to  the  bailifE 
forty  clear  days  at  least  before  the  retum-day,  and  shall 
be  served  thirty-five  clear  days  before  the  return-day  thereof/' 
In  Barker  v.  Palmer,  8  Q.  B.  D.  9,  cited  by  the  present  peti- 
tioners, it  was  held  that,  because  the  sunmions  had  been  de- 
livered to  the  bailijBf  only  thirty-nine  days  before  the  return, 
the  County  Court  Judge  had  not  power  to  try  the  action, 
though  the  summons  was  served  on  the  defendant  thirty-eight 
days  before  the  return-day. 

That  case  was  decided  on  the  peremptory  language  of  the 
Rule.  It  is  analogous  to  a  case  where,  though  notice  of 
trial  is  properly  given,  the  case  itself  is  not  entered  for  trial 
the  number  of  days  that  the  law  prescribes  before  the  Court 
sitting. 

In  Alexander  v.  McAllister,  34  N.  B.  R.  163,  a  motion 
was  made  to  set  aside  the  preliminary  objections,  on  the 
ground  that  a  copy  thereof,  for  the  petitioner,  had  not  been 
filed  with  the  clerk  of  the  Court,  as  required  by  the  section 
in  question  (then  sec.  12,  now  sec.  19).  It  was  held  in  that 
case  that,  by  taking  subsequent  proceedings  before  he  ap- 
plied to  strike  out  the  preliminary  objections,  the  petitioner 
had  waived  his  right  to  apply  to  strike  them  out.  Several 
of  the  Judges  held  that  the  failure  to  furnish  the  copy  was 
at  most  only  an  irregularity,  and  none  of  them  expressed  a 
contrary  opinion.  That  holding  is  not  an  obiter  dictum.  It 
is  essential  to  the  decision.  If  the  objections  were  a  nullity, 
the  petitioner's  subsequent  proceedings  would  not  have  vital- 
ised them.    A  void  proceeding  is  not  given  life  by  waiver. 

The  above  decision  was  subsequent  to  Re  Lisgar  Election, 
mentioned  above.  Apparently  that  case  was  considered,  as 
it  is  referred  to  in  the  judgment  of  Barker,  J. 

I  take  it  that  the  filing  of  a  copy  of  the  preliminary  ob- 
jections for  the  petitioner  is  as  necessary  under  sec.  19  to 
compliance  with  that  section,  as  the  delivery  of  a  copy  of  the 
petition  itself  was  in  Re  Lisgar  and  Re  Burrard  to  compli- 
ance with  the  English  Rule.    The  failure  to  file  the  copy  of 
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the  objection  stands,  therefore,  according  to  the  decision 
of  the  New  Brungwidc  case,  as  I  understand  it,  'in  the  same 
position  as  would  the  failure  to  file  the  objections  themselves. 

Assuming  that  decision  and  those  of  the  Supreme  Court 
in  Be  Lisgar,  and  Be  Burrard  to  be  correct,  the  difference 
seems  to  be,  tiiat,  in  the  case  of  the  initiation  of  proceedings, 
no  jurisdiction  accrues  to  the  Court  till  full  compliance  with 
the  preliminaries  giving  jurisdiction,  while,  in  the  case  of  the 
copy  of  the  objections,  it  affects  only  an  interlocutory  pro- 
ceeding in  the  action,  and  becomes  merely  an  irregularity. 

In  Be  Bothwell  Election  Petition,  9  P.  B.  485,  the  peti- 
tioner moved  for  an  order  for  the  examination  of  the  res- 
pondents, contending  that  the  case  was  at  issue,  because  of 
the  preliminary  objections  not  having  been  filed  until  after 
the  expiration  of  the  five  days.  The  motion  came  before  Mr. 
Justice  Osier,  who  refused  the  order  until  after  the  final 
disposal  of  a  rule  nisi,  which,  he  said  in  his  judgment,  had 
been  granted  to  set  aside  the  preliminary  objections;  but, 
although  he  refused  on  that  ground,  he  said :  "  The  prelimin- 
ary objections  which  have  been  filed  in  this  case;  although 
presented  after  the  expiration  of  five  days  from  the  service 
of  the  petition,  are  not  a  void  proceeding,  inasmuch  as  the 
time  for  their  presentation  may  be  extended  by  a  Judge,  sec. 
43,  and  that,  by  analogy  to  ordinary  practice,  even  after  the 
expiration  of  lie  term  originally  fixed  by  statute:  Wheeler 
V.  Gibbs,  3  S.  C.  B.  374.    They  are  at  most  irregular.'^ 

Section  43,  above  referred  to,  is  in  ch.  10  of  37  Vict.  It 
became  sec.  64  in  ch.  9,  B.  S.  C.  1886.    It  is  now  sec.  87. 

Though  the  above-quoted  language  is,  perhaps,  an  obiter 
dictum,  it  is  that  of  a  Judge  whose  views  are  entitled  to  great 
consideration.  I  cannot  find  any  report  oi  a  decision  on  the 
rule  nisi  that  the  learned  Judge  refers  to. 

Then  in  Be  Burrard  Election  Petition,  reported  in  32  C. 
L.  J.  K  S.  at  p.  638,  it  was  held  by  Davie,  C.J.,  that  the 
time  for  filing  preliminary  objections  could  be  extended  be- 
yond the  five  days,  and  that,  following  Wheeler  v.  Gibbs,  men- 
tioned above,  such  extension  could  be  applied  for  after  the 
five  days  had  elapsed. 

Section  18  of  the  Act  says  that  the  petition,  &c.,  shall  be 
served  within  ten  days  after  the  day  of  presentation,  &c.,  "  or 
within  such  longer  time  as  the  Court    .     .    allows.^' 

There  is  no  provision  that  such  longer  time  may  be  applied 
for  after  the  expiration  of  the  ten  days.    But,  in  Stratton  v. 
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Bnrnham,  41  S. .  C.  R.  410,  it  was  held  that  the  extension 
might  be  granted  after  the  ten  days  had  expired. 

The  only  direct  decisions  that  I  can  find  on  both  points 
in  que&tion  are  those  of  Richardson,  J.,  and  Davie,  C.  J.,  which 
contradict  each  other.  But  the  views  of  Osier,  J.,  and  the 
New  Brunswick  Judges  agree  with  that  of  Davie,  C.J.,  as  to 
the  filing  after  the  five  days  being  only  an  irregularity,  and 
those  of  the  Supreme  Court  in  Stratton  v.  Bumham  and  of 
Osier,  J.,  support  his  opinion  that  an  extension  of  time  may 
be  granted,  though  applied  for  after  the  lapse  of  the  time 
allowed  as  of  course  by  the  Act.  '^ 

I  think,  therefore,  that  the  weight  of  authority  is  in  favour 
of  the  respondent's  contention. 

The  language  of  sec.  19  is  permissive.  It  does  not  say  that 
the  objections  may  not  be  filed  after  the  five  days;  imd  there 
ifl  nothing  in  it  saying,  or  implying,  that  the  right  is  abso- 
lutely gone  at  the  end  of  that  period.  Section  87  seems  to 
me  to  give  power  to  extend  the  time. 

In  view  of  the  importance  to  a  respondent  of  the  right 
to  file  preliminary  objections  and  have  them  passed  upon,  I 
do  not  think  I  ought  to  hold  that  all  right  to  file  such  objec- 
tions, and  all  power  to  grant  leave  to  file  them,  expired  with 
the  five  days  from  the  service  of  the  petition. 

The  respondent,  on  being  served  with  the  summons,  gave 
notice  of  an  application  for  leave  to  extend  the  time  for  filing 
the  prelliminary  objections.  I  think  that,  had  that  been  the 
only  motion  before  me,  and  had  the  same  material  been  before 
me  as  I  have  had  on  these  two  applications,  it  would  have  been 
my  duty  to  extend  the  time. 

Though  the  language  of  sec.  19  is  permissive  and  does 
not,  in  words,  definitely  limit  the  respondent  to  the  five 
days,  as  a  period  after  which  he  may  not  file  the  objections 
without  leave  of  the  Court,  I  think  that,  reading  it  with  sec. 
87,  I  should  hold  that  the  intention  of  the  Act  is  that,  if  he 
desires  to  file  objections  after  that  period,  he  should  apply 
for  an  order  extending  the  time.  If  that  is  correct,  it  follows 
that,  if  he  files  them  after  the  five  days,  and  without  such 
order,  he  incurs  the  risk  of  such  filing  being  declared  irregular, 
and  of  its  being  ordered  that  the  objections  be  removed  from 
the  files  of  the  Court.  I  do  not  feel  certain  that  I  ought  not 
to  take  that  course  in  this  case.  But,  as  I  would,  as  just 
intimated,  have  allowed  them  to  be  refiled  during  the  extension 
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of  time  applied  for  by  the  respondent,  the  taking  oft  and 
refiling  would  cause  useless  costs  and  trouble. 

I  think  the  rule  to  be  applied  on  that  point  is  that  in 
Eaton  V.  Storer,  22  Ch.  D.  91.  There  an  order  for  further 
time  to  reply  was  refused  by  a  Judge,  the  plaintiff  shewing  no 
reason  why  he  had  not  filed  his  pleading  during  the  time 
allowed  by  the  Rules  of  Court.  The  plaintiff,  nevertheless, 
deflivered  a  replication,  which  the  defendant  returned  as  being 
irregular.  The  plaintiff  then  appealed  from  the  order  refus- 
ing him  time.  I  quote  from  the  judgment  of  the  Court  of 
Appeal,  delivered  by  Sir  George  Jessel,  M.R.:  "According 
to  the  usual  practice  of  the  Court,  the  plaintiff's  application 
ought  to,  have  been  granted  by  the  Vice-Chancellor.  The 
plaintiff  was  out  of  time;  and,  in  that  case,  if  a  motion  is 
made  for  judgment  on  admissions  in  the  pleadings,  or  if  the 
analogous  step  is  taken,  of  a  motion  to  dismiss  for  want  of 
prosecution,  the  usual  course  is  to  give  the  plaintiff  time  to 
take  the  next  step,  upon  his  pajring  costs,  which  is  a  suflScient 
punishment,  and  will  prevent  the  Rules  from  becoming  a  dead 
letter.  This  course  will  not  be  departed  from  unless  there 
is  some  special  circumstance  such  as  excessive  delay.  .  . 
Our  order  now  will  be  that  the  delivery  of  the  reply  .  . 
shall  stand,  the  plaintiff  paying  the  costs  of  the  application  to 
the  Vice-Chancellor,  but  having  his  costs  of  the  appeal.'' 

There  will  be  an  order,  therefore,  that  the  respondent  pay 
to  the  petitioners  their  costs  of  this  motion,  which  I  fix  at 
$35,  and  that  the  preliminary  objections  stand  as  properly 
filed. 

As  the  respondent's  action  has  caused  the  petitioners  a 
serious  loss  of  time,  the  order  is  to  provide  that  the  time 
within  which  the  trial  of  the  petition  shall  be  commeared 
be  extended  till  the  9th  July,  1912,  inclusive  of  that  date. 
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BSITISH  COLUMBIA. 

SwANSON^  Co.C.J.  January  9th,  1912. 

COUNTY  COURT  OP  YALE. 

JOHNSTON  AND  CABSWELL  CO  v.  DESPAED. 

Nuisance — Right  of  Private  Individual  to  Abate  —  Special 
Injury — Navigable  Wnters  —  Public  Highway — Obstruc- 
tion by  Boom,  of  Timber — Dispersal  of  Logs — Trespass. 

The  defendant,  proceeding  in  a  motor-boat  through  an  artifically 
constructed  canal  connecting  two  lakes,  found  it  wholly  obatmcted 
by  the  plaintiffs'  boom  of  logs,  and,  in  order  to  make  a  paaaagv 
through,  after  vainly  endeavouring  to  move  the  boom-sticks,  untied 
the  rope  or  cable  by  which  the  boom  was  moored  to  the  shore,  and 
made  a  passage  for  his  boat : — 

Heldf  in  an  action  of  trespass,  that  the  canal  was  navigable 
and  a  public  highway ;  that  the  logs  constituted  a  nuisance ;  and  that 
the  defendant  was  justified,  in  the  circumstances,  in  doing  as  he  did* 
that  is,  in  effect,  abating  a  private  nuisance  or-  a  public  nuisance 
which  did  the  plaintiff  a  special  injury;  the  defendant  having  acted 
in  a  fair  and  reasonable  manner. 

Review  of  the  authorities. 

Action  for  damages  for  trespass. 

E.  H.  Sogers,  for  the  plaintifib. 

F.  Billings,  for  the  defendant. 

SwANSON,  Co.C.J.: — ^The  plaintiff  company,  the  owners 
of  a  saw-mill  on  Long  Lake  in  the  Okanagan  district,  claim 
damages  from  the  defendant  for  trespass  in  opening  and 
setting  adrift  a  boom  of  saw-logs  comprising  some  500,000 
feet  of  timber.  The  defendant  is  a  retired  clergyman,  living 
on  a  fruit  ranch  on  Long  Lake.  Long  Lake  is  connected  at 
its  southern  end,  by  means  of  an  artificially  cut  canal,  with 
Woods  Lake.  Both  lakes  and  canal  are  navigable.  The  canal, 
which  is  a  small  one  and  the  only  opening  between  the  two 
lakes,  was  cut  through  by  the  Dominion  Public  Works  De- 
partment to  facilitate  the  navigation  of  these  lakes.  The 
only  craft  navigating  these  lakes  and  canal  are  two  small 
steamers,  owned  and  operated  by  the  plaintiff  company  for 
towing  logs  to  their  saw-mill,  and  some  half  dozen  motor- 
launches  operated  by  settlers  along  the  shores  of  these  lakes. 

The  facts  of  the  case  are  substantially  admitted.  The 
defendant,  on  the  1st  June  last,  had  occasion  to  go  by  hig 
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motor-boat  from  his  residence,  at  that  time  on  the  east  shore 
of  Long  Lake,  through  the  canal  in  question,  to  the  store  at 
Oyama,  which  is  on  the  north  shore  of  Woods  Lake,  quite 
close  to  the  south  mouth  of  the  canal.  On  arriving  at  the  canal, 
between  7.30  and  8  a.m.  of  the  day  in  question,  the  defend- 
ant found  the  canal  blocked  with  saw-logs,  the  plaintiflE  com- 
pany's steamer  "  City  of  Vernon  '^  being  then  in  the  canal. 
The  steamer  cleared  the  canal  for  the  defendant,  who  says  he 
hailed  the  engineer  of  the  steamer  in  passing,  informing  him 
that  he  was  going  to  the  store  and  would  be  returning  pre- 
sently. Ten  minutes  afterwards,  the  defendant  returned  in 
his  boat  to  the  canal,  and  found  that  the  steamer  had  gone 
south  on  Woods  Lake,  leaving  no  one  in  charge  of  the  boom, 
which  was  still  moored  near  the  south  mouth  of  the  canal.  By 
this  time  the  boom  had  again  swung  around  with  the  current, 
which  runs  back  and  forth  between  the  two  lakes,  and  had 
completely  blocked  the  canal  right  up  to  the  bridge  over  the 
canal,  a  distance  of  some  35  feet  from  the  south  mouth  of 
the  canal. 

The  defendant  says  he  was  very  anxious  to  get  back  home 
with  all  speed,  as  he  was  that  day  engaged  in  freighting  in 
his  motor-boat  about  four  tons  of  his  furniture,  which  he  had 
to  remove  that  day  in  his  boat  to  the  west  shore  of  Long  Lake. 
The  defendant's  residence  was,  at  this  time,  between  one  and 
a  half  to  one  and  three  quarters  of  a  mile  from  the  Oyama 
store.  The  defendant,  finding  the  canal  blocked  completely, 
landed,  tied  up  his  boat,  and  took  a  plank  lying  on  the  shore 
and  tried  to  push  the  boom-sticks,  which  partly  enclosed  the 
logs,  on  one  side.  He  says  that  for  three-quarters  of  an  hour 
he  used  every  effort  to  move  the  boom-sticks,  but  was  unable 
to  move  them.  He  then  went  on  the  east  side  of  the  boom, 
untied  the  rope  or  cable  by  which  the  boom  was  moored  to  the 
shore,  and,  after  half  an  hour's  work,  succeeded  in  moving 
sufficient  logs  from  the  canal  to  make  a  6-foot  passage-way 
for  his  boat.  He  then  took  his  boat  through  the  canal,  tied 
it  up  on  the  north  side,  and  returned  at  once  to  close  the 
boom.  He  tried  to  pull  the  boom-sticks  in,  and  remoor  the 
boom  to  its  original  position,  but  he  had  not  the  physical 
strength  to  accomplish  this.  Failing  in  this,  he  resumed  his 
way  in  his  launch  to  his  home,  the  boom-sticks  swinging  out 
to  the  south  and  freeing  all  the  logs,  which  floated  down 
Woods  Lake.  The  plaintiff  company^s  steamer  did  not  return 
to  the  canal  until  about  noon,  no  one  having  been  left  in 
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charge  of  the  boom  during  the  abs^Qce  of  the  steamer.  The 
engineer  of  the  steamer  in  tig  evidence  says  there  was  too 
much  slack  to  the  boom-sticks,  the  boom  not  being  full  of 
logs,  which  gave  more  play  to  the  current,  thus  swinging  the 
boom  around  and  closing  the  mouth  of  the  canftL 

The  plaintiff  company  have  asked  to  be  recompensed  only 
for  the  actual  outlay  in  picking  up  the  logs;  but  the  defend- 
ant refused  to  settle  the  claim,  as  he  asserts  that  he  was  vin- 
dicating a  right  which  he  claimed  along  with  other  members 
of  the  public.  There  were  complaints  made  that  the  canal 
had  been  frequently  obstructed  by  the  plaintiff  comiwui/s 
saw-logs,  to  the  great  inconvenience  and  annoyance  of  the 
settlers  who  used  this  canal  with  their  laimches. 

The  defendants  counsel,  Mr.  Billings,  contends  that  the 
obstruction  to  this  public  highway  constituted  a  nuisance, 
which,  by  law,  the  defendant  was  justified  in  personally 
abating.  This  was  the  view  I  took  at  the  trial;  and,  after 
carefully  reviewing  the  authorities,  I  am  satisfied  that,  under 
the  circumstances  of  this  case,  the  defendant  was  quite  justi- 
fied in  his  actions.  The  right  to  take  the  law  in  one's  own 
hands  is  one  not  very  much  favoured  by  British  law;  never- 
theless, it  is  a  right  which  an  individual  may  invoke,  subject 
to  certain  well-defined  conditions,  in  abating  a  private  nuis- 
ance, and  even  in  abating  a  public  nuisance,  within  certain 
narrow  limitations. 

The  canal  in  question  is  navigable  and  is  a  public  high- 
way. In  Smith's  Leading  Cases,  vol.  2,  pp.  164  and  165,  in 
the  notes  to  the  case  of  Dovaston  v.  Payne,  a  highway  is 
defined  as  a  passage  open  to  all  the  King's  subjects,  public 
rivers  being  there  termed  highways  as  falling  within  the 
above  definition,  being  passages  open  to  all  the  King's  sub- 
jects: Mayor  of  Colchester  v.  Brooke,  15  L.  J.  Q.  B.  69; 
Dimes  v.  Petley,  19  L.  J.  Q.  B.  449 ;  McEwen  v.  Anderson, 
1  B.  C.  E.  308.  In  the  latter  case,  the  head-note  reads  in 
part:  "Every  subject  of  the  realm  has  a  right  to  the  user 
for  legitimate  purposes  of  public  navigable  waters  and  har- 
bours within  the  realm  where  the  tide  ebbs  and  flows.  He 
cannot  be  deprived  of  that  right  except  by  legislative  author- 
ity, duly  exercised."  By  sec.  4  of  the  Navigable  Waters  Pro- 
tection Act,  R.  S.  C.  1906  ch.  116,  no  bridge,  boom,  etc., 
shall  be  constructed  so  as  to  interfere  with  navigation  unless 
the  site  is  approved  by  the  (Jovemor  in  Council.  The  plain- 
tiff company  shew  no  legislative  authority  to  obstruct  navi- 
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gation  in  this  canal.  The  obBtruction,  therefore,  must  be 
held  a  public  nuisance.  This  being  a  public  and  not  a  private 
nuisance,  the  question  arises,  is  the  defendant  privileged  to 
take  the  law  in  his  own  hands  and  abate  the  nuisance' without . 
resorting  to  litigation  ?  The  usual  remedy  to  redress  a  public 
nuisance  is  by  indictment,  the  offence  being  one  against  the 
public. 

In  Gould  on  Waters,  3rd  ed.,  pp.  248,  "249,  it  is  stated 
that,  when  a  public  highway  is  unlawfully  obstructed,  any 
individual  who  has  occasion  to  use  it,  and  is  thereby  stopped 
in  his  journey,  may  remove  the  obstruction  in  order  to  effect 
a  passage.  The  public  remedy,  he  states,  may  be  pursued 
whenever  the  passage  is  partly  obstructed,  but  the  master 
of  a  vessel  would  not  be  justified  in  running  his  vessel  upon 
the  obstruction  imnecessarily  or  wantonly,  thereby  injuring 
property  which  is  so  placed  as  to  constitute  a  common  nuis- 
ance, but  which  does  not  interfere  with  the  reasonable  prose- 
cution of  his  voyage.  A  private  individual  cannot  abate  the 
nuisance  to  a  greater  extent  than  is  necessai^  to  effect  a 
passage. 

In  the  case  at  bar,  the  passage  was  completely  obstructed ; 
the  defendant  acting  with  great  consideration,  in  my  opinion, 
in  making  only  a  narrow  passage  for  his  launch  through  the 
logs,  and  using  all  diligence  and  care  in  opening  and  after- 
wards in  endeavouring  to  close  the  boom. 

In  Webber  v.  Sparks,  10  M.  &  W.  485,  it  was  held  that  in 
the  case  of  an  obstruction  to  a  public  way,  such  as  the  placing 
of  posts  and  rails  across  it,  any  member  of  the  public  may 
abate  the  nuisance  and  pull  down  the  obstruction  so  far  as 
i>i  necessary  to  the  exercise  of  his  right  of  pass^e.  But  he 
cannot  justify  doing  more  than  the  necessity  of  the  case 
requires. 

In  Mayor  of  Colchester  v.  Brooke,  15  L.  J.  Q.  B.  59, 
Lord  Denman,  C.J.,  at  p.  67,  says:  *'It  is  very  important 
for  the  sake  of  the  public  peace,  and  to  prevent  oppression 
even  on  wrongdoers,  not  to  confound  common  with  private 
nuisances  in  this  respect  In  the  case  of  the  latter,  the  indi- 
vidual aggrieved  may  abate — 3  Blackstone  Com.,  p.  5 — ^so  as 
he  commits  no  riot  in  so  doing  it;  and  the  public  nuisance 
l)ecomes  a  private  one  to  him  who  is  especially,  and  in  some 
particular  way,  inconvenienced  thereby,  as  in  the  case  of  a 
gate  across  a  highway,  which  prevents  a  traveller  from  pass- 
ing, and  which  he  may,  therefore,  throw  dovm ;  but  the  ordin- 
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ary  remedy  for  a  public  niiieance  is  itself  public,  tbat  of 
indictment,  and  each  individual,  who  is  only  aggrieved  as  one 
of  tl\e  public,  can  no  more  proceed  to  abate  than  he  can  to 
bring  an  action/* 

In  commenting  on  the  statement  of  the  law  on  this  sub- 
ject by  Blackstone  in  his  Commentaries,  vol.  3,  p.  5 — ^^  If  a 
new  gate  be  erected  across  the  public  highway,  which  is  a 
common  nuisance,  any  of  the  King's  subjects  passing  that 
way  may  cut  it  down  and  destroy  if — Odgers,  in  his  work 
on  Common  Law  (1911),  at  p.  958,  says:  "But  it  is  now 
clear  law  that  to  justify  a  private  individual  in  abating  a 
public  nuisance  on  his  own  authority,  he  must  shew  that  it 
did  him  a  special  injury;  he  can  only  interfere  with  it  as 
far  as  may  be  necessary  to  exercise  his  right  of  passing  along 
the  highway  with  reasonable  convenience,  and  not  because 
the  obstruction  happens  to  be  there.  A  private  individual 
can  abate  a  nuisance  only  when  necessary  to  exercise  a  right;  " 
adopting  the  language^  of  Lord  Campbell,  C.J.,  in  Dimes  v. 
Petley,  19  L.  J.  Q.  B.  at  p.  453. 

In  tliat  case,  the  defendant's  ship  had  struck  against  the 
plaintiff's  wharf  and  jetty  in  the  river  Thames.  It  was  held 
that  the  defendant  could  not  defend  himself  by  pleading  that 
the  wharf  and  jetty  obstructed  the  navigation  •  of  the  river, 
unless  he  also  shewed  that  there  was  a  necessity  to  navigate 
the  ship  over  the  part  of  the  river  where  the  wharf  and 
jetty  were,  or  at  any  rate  that  the  right  course  of  the  ship  was 
over  that  part,  and  that  she  could  not  have  avoided  the  nuis- 
ance by  taking  any  other  course  with  reasonable  convenience. 

Lord  Campbell,  in  Bateman  v.  Bluck,  21  L.  J.  Q.  B.  at 
p.  409,  alludes  to  his  former  judgment  in  Dimes  v.  Petley, 
and  adds :  '^  A  person  cannot,  at  his  pleasure,  go  into  a  public 
highway  and  remove  an  obstruction  which  may  happen  to  be 
there.  He  must  shew  some  necessity  for  his  going  over  the 
part  obstructed.*' 

In  commenting  on  tlie  decision  in  Dimes  v.  Petley,  Cock- 
burn,  C.J.,  in  Arnold  v.  Holbrook,  42  L.  J.  Q.  B.  at  p.  «3, 
says :  "  The  law  is  correctly  stated  in  Dimes  v.  Petley,  which 
decides  that  a  necessity  must  be  shewn  to  pass  the  place  where 
the  alleged  nuisance  is,  or  a  right  to  pass  over  that  part,  and 
that  it  would  be  inconvenient  and  difficult  to  have  taken 
another  course  by  which  the  nuisance  might  have  been 
avoided.** 


Digiti 


zed  by  Google 


1912]      JOHNSTON  AND  CAR8WELL  00,  v.  DE8PARD,     807 

Mr.  Justice  Gray,  in  the  above  case  in  our  Supreme  Court, 
McEwan  v.  Anderson,  1  B.  C.  R.  308,  at  p.  310,  says:  " If  the 
obstruction  be  of  a  public  nature,  of  which  the  whole  com- 
munity may  complain,  the  steps  for  removal  must  take  place 
at  the  instance  of  the  Crown^  as  guardian  of  the  public 
interests,  and  by  its  ofl&cers;  but  a  man  who  is  specially 
injured  thereby,  in  his  person  or  property,  retains  and  has 
the  fullest  right  to  apply  to  the  Courts  of  the  country  for 
redress  for  that  personal  injury,  and  it  is  useless  for  the 
wrongdoer  to  attempt  to  justify  the  private  and  personal 
wrong  and  injury  resulting  from  his  act  by  the  allegation 
that  the  act  was  a  wrong  to  the  whole  public.  The  law  is 
plain,  the  ebb  and  flow  of  tidal  waters  constitutes  a  public 
highway." 

See  also  Denny  v.  Thwaites,  46  L.  J.  M.  C.  141,  as  to  the 
right  of  a  surveyor  of  highways  to  remove  pipes  at  the  side 
of  the  highway.  See  Addison  on  Torts,  8th  ed.  (1906),  p. 
902,  as  to  the  right  to  remove  obstructions  in  public  thorough- 
fares; Clark  and  Lindsell  on  Torts,  3rd  ed.,  pp.  149,  160; 
PoUock  on  Torts,  Bl.  ed.,  pp.  254,  255. 

As  to  the  right  of  a  commoner  summarily  to  remove  fences 
erected  on  commons,  see  Arlett  v.  Ellis,  31  B.  B.  214. 

The  plaintiflPs  counsel,  Mr.  Sogers,  argued  that  the  de- 
fendant had  no  right  to  abate  the  alleged  nuisance,  as  he  had 
suffered  no  peculiar  damage  as  distinct  from  that  suffered 
by  other  members  of  the  public,  and  relied  on  Winterbottom 
V.  Earl  of  Derby,  36  L.  J.  Ex.  194.  Kelly,  C.B.,  at  p.  198, 
says :  "  Looking  at  all  the  authorities,  I  think  the  true  prin- 
ciple of  the  law  is,  that  he  only  who  has  sustained  a  damage 
peculiar  to  his  own  person,  or  to  him  in  the  exercise  of  his 
trade  or  calling,  is  entitled  to  maintain  this  action.*'  And 
Channell,  B.,  at  the  same  page,  says :  "  The  great  contest  has 
been  that  the  plaintiff  cannot  maintain  an  action  of  this 
description  without  shewing  individual  and  peculiar  damage 
arising  to  himself  beyond  that  sustained  by  the  rest  of  Her 
Majesty's  subjects."  It  is  to  be  remembered,  however,  that 
the  latter  was  an  action  for  damages  against  the  obstructor  of 
a  public  footway,  and  not  a  case  as  to  right  to  abate  a  public 
nuisance. 

Clerk  and  Lindsell,  at  p.  150,  in  the  foot-note  (e),  state: 
"  The  right  of  abatement  is  not  limited  to  cases  in  which  the 
party  might  bring  an  action:  see  Winterbottom  v.  Earl  of 
Derby."    Apart  from  this  point  raised  by  Clerk  and  Lindsell 
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(which  would  appear  to  be  very  problematical  in  view  of  the 
concluding  words  of  Lord  Deninan,  above  quoted,  in  Mayor 
of  Colchester  v.  Brooke),  I  think  the  obstruction  in  the  case 
at  bar  did  the  defendant  a  special  injury.  I  refer  also  to  the 
Ontario  case  Crandell  v.  Mooney,  23  C.  P.  212,  where  it  was 
held  that  the  defendant,  who  had  stretched  a  boom  across  the 
Fenelon  river^  a  navigable  stream,  obstructing  the  plaintiff's 
steamer  plying  between  Lindsay  and  Fenelon,  and  preventing 
her  from  reaching  the  latter  place,  was  liable  to  an  action, 
the  peculiar  damage  sustained  by  the  plaintiff  entitling  him 
to  maintain  it. 

The  case  at  bar  is  distinguishable  from  a  recent  case  in 
our  Supreme  Court,  decided  by  Mr.  Justice  Clement  on  the 
20th  November,  1911,  Waddell  v.  Richardson,  19  W.  L.  R. 
531.  In  that  case  the  plaintiff's  fences  enclosed  part  of  the 
highway  abutting  on  his  lands.  The  defendant  tore  down  the 
fences,  although  his  right  of  passage  along  the  highway  was 
not  really  interfered  with.  It  was  held  there  that  the  defend- 
ant, as  a  private  individual,  had  no  right  to  abate  the  nuis- 
ance caused  by  the  obstruction  of  the  highway;  Clement,  J., 
stating  at  p.  532 :  ^^  The  law  certainly  does  not  give  the  right 
to  a  private  individual  to  remove  the  obstruction,  unless  his 
right  of  passage  is  really  interfered  with,  which  is  not  the 
case  here.''. 

In  the  case  at  bar,  the  defendant's  right  of  passage  was 
completely  obstructed  by  the  plaintiff  company.  I  do  not 
think  the  defendant  was  obliged  by  reason  of  this  obstruction 
to  leave  his  motor-boat  unattended  at  the  canal,  and  walk 
home  carrying  his  goods  with  him  (which  in  some  casee, 
though  not  in  this,  might  be  beyond  his  strength  to  do),  a 
distance  of  one  and  a  half  to  one  and  three  quarters  of  a  mile, 
rather  than  do  as  he  did.  I  think  it  reasonable  that  he  should 
be  allowed  by  law  to  pursue  his  journey  home  by  the  convey- 
ance he  chose  to  adopt  on  this  occasion,  and  which  he  gener- 
ally used  in  that  district,  his  motor-boat.  The  defendant  has 
acted  throughout,  I  think,  in  a  fair  and  reasonable  manner. 

The  action  is  accordingly  dismissed  with  costs. 
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SASKATCHEWAN. 

Wetmore,  C.J.  January  8th,  191^. 

TRIAL. 

ELFORD  AND  CORNISH  v.  THOMPSON. 

Building  Contract — Abandonment  —  Evidence  —  Fresh  Con* 
tract  to  Pay  for  Work  Done — Quantum.  Meruit — Deduc- 
tion from  Contrart'-price  of  Amount  Paid  to  Complete 
Work — Extras — Counterclaim — Delay — ^Ijoss  of  Rentals — 
Defective  Work — Judgment — Costs — Set-off, 

The  plaintiffs  agreed  with  the  defendant  to  do  the  plumbiog:, 
heating,  roofing,  etc.,  for  a  terrace  of  six  houses  in  course  of  erection 
by  the  defendant.  The  agreement  did  not  state  when  the  work  was 
to  be  completed,  and  it  provided  for  the  payment  of  a  lump  sum  for 
doing  the  work  and  providing  the  materials.  There  was  no  provision 
for  payment  as  the  work  progressed:— 

Held,  upon  the  evidence,  that  the  plaintiffs  abandoned  the  work 
after  having  done  a  part  of  it;  and,  under  the  contract,  nothing  wa» 
payable  when  they  abandoned ;  but,  upon  the  evidence,  that  there  was 
a  fresh  contract  to  pay  for  the  work  already  done,  upon  which  the 
plaintiffs  were  entitled  to  recover  on  a  quantum  meruit. 

Humpier  v.  Hedges,  [1898]  1  Q.  B.  673,  foUowed. 

Held,  also,  upon  the  evidence,  that  the  plaintifiFs'  daim  for 
extras  could  not  be  allowed. 

Held,  also,  that,  as  no  time  was  specified  for  doing  the  work,  the 
plaintiffs  could  be  charged  with  delay  only  from  the  expiration  of 
the  time  given  to  them  by  a  notice  from  the  defendant  to  proceed  with 
the  work:  and  as.  practically,  from  that  time,  the  defendant  took 
charge  of  the  work  himself,  the  plaintiffs  could  not  be  held  respon- 
sible for  any  loss  of  rentals  that  resulted. 

Held,  also,  that  the  defendant  was  entitled  to  nominal  damages 
because  the  plaintiffs  had  put  in  cheaper  baths  than  the  specifications 
called  for ;  there  was  no  evidence  to  shew  what  the  actual  damage  was. 

Held,  also,  that  the  defendant  was  entitled  to  damages  for  defec- 
tive work  in  several  respects;  and  these  damages  were  assessed. 

Upon  a  quantum  meruit,  the  plaintiffs  were  allowed  the  contract- 
price,  less  payments  made,  and  less  the  sum  shewn  to  have  been 
expended  by  the  defendant  in  completing  the  work. 

The  plaintiffs  were  awarded  judgment  upon  their  claim  with 
costs,  and  the  defendant  judgment  upon  his  counterclaim  with  costs; 
one  judgment  to  be  set  off  against  the  other,  and  the  plaintiffs  to  have 
execution  for  the  balance. 

VOL.  XIX.  w.r^R.  NO.  13— >")3 
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Action  to  recover  the  balance  alleged  to  be  due  to  the 
plaintiffs  for  work  done  for  the  defendant,  under  a  contract 
for  the  plumbing,  heating,  roofing,  etc.,  of  a  row  of  houses. 
Counterclaim  for  delay  and  defective  work. 

B.  D.  McDonald,  for  the  plaintiffs. 
D.  Maclean,  for  the  defendant. 

Wetmore,  C.J. : — ^The  plaintiffs,  on  the  22nd  March, 
1910,  tendered  to  do  plumbing,  heating,  galvanised  iron  work, 
roofing,  eaves-troughing,  etc.,  for  the  defendant,  according  to 
certain  plans  and  specifications,  in  respect  of  a  terrace  which 
the  defendant  was  building  or  about  to  build-in  Nutana. 
The  price  for  this  work  was  apportioned  in  the  tender;  that 
is,  a  certain  price  was  named  for  each  kind  of  work  specified, 
the  total  amount  being  $2,331.  No  time  was  specified  in  such 
tender  for  the  payment  of  the  price  or  prices  for  this  work, 
nor  was  it  stated  when  it  was  to  be  completed.  The  evidence 
as  to  when  the  plaintiffs  commenced  to  do  such  work  is  not 
satisfactory.  It  is  quite  clear,  however,  that  they  were  de- 
layed either  in  commencing  the  work  or  proceeding  with  it 
after  they  commenced,  by  reason  of  the  fact  that  the  defendant 
was  unable  to  procure  bricks.  From  what  I  can  gather  from 
the  evidence,  I  find  that  the  plaintiflfa  commenced  their  work 
somewhere  about  the  end  of  June;  and  I  also  find  that  they 
80  commenced  it  because  the  defendant,  after  receiving  the 
tender,  intimated  to  them  in  some  way  to  do  it.  The  evidence 
in  this  respect  is  also  very  vague  and  unsatisfactory,  but  it 
warrants  my  drawing  the  conclusion  I  have  stated.  On  the 
8th  July,  however,  and  after  the  plaintiffs  had  commenced 
the  work,  a  formal  agreement  was  drawn  up  and  signed  by 
the  respective  parties,  which  is  as  follows: — 

Saskatoon,  Sask.,  July  8th,  1910. 

Contract  between  Mr.  J.  H.  Thompson  and  Elford  and 
Comish. 

Whereby  Elford  and  Cornish  agree  to  install  in  Mr. 
Thompson's  terrace  in  Nutana : 

6  plumbing  outfits  according  to  plans  and  specifications. 

6  New  Idea  furnaces,  4  No.  518,  2  No.  519,  complete  in 
every  particular,  guaranteeing  same  to  heat  building  to  a 
temperature  of  70  degrees  when  the  thermometer  is  40  below, 
providing  proper  fuel  is  used. 
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3  40  bri.  galvanized  iron  cisterns,  eave  troughing,  con- 
ductor pipe. 

Roofing,  etc.,  according  to  plans  and  specifications. 

All  for  the  sum  of  twenty-three  liundred  and  thirty-one 
dollars. 

$2,331:  accepted.  Elford  and  Cornish. 

Although  the  plaintiffs  at  the  trial  attempted  to  rely  upon 
the  tender  of  the  22nd  March  as  constituting  the  agreement 
between  the  parties,  and  although  the  agreement  above  set 
forth  only  came  out  incidentally  on  the  cross-examination  of 
one  of  the  plaintiffs,  it  is  nevertheless  the  formal  agreement, 
and  is  the  only  one  set  out  in  the  statement  of  claim  upon 
which  the  plaintiffs  have,  apart  from  compensation  for  extras, 
based  their  action,  and  must  govern  me,  therefore,  in  decid- 
ing what  are  the  rights  of  the  parties. 

It  is  only  necessary  to  refer  to  two  matters  growing  out  of 
this  agreement  for  the  purpose  of  deciding  the  questions  in 
controversy.  The  agreement  (a)  does  not  state  when  the 
work  was  to  be  completed;  (b)  it  provides  for  the  payment 
of  a  lump  sum  for  doing  the  work  and  providing  the  materials. 
It  was  in  contemplation  between  the  parties,  v/iien  the  ar- 
rangement was  first  entered  into  between  them,  that  the  build- 
ings in  question  would  be  completed  about  the  first  part  of 
August,  but  this  did  not  form  part  of  any  agreement  between 
them.  The  omission  of  the  defendant  to  procure  the  bricks 
prevented  this  idea  being  realised.  Later  on,  about  October 
and  November,  the  work  agreed  by  the  plaintiffs  to  be  done 
by  them  did  not  proceed  satisfactorily:  as  a  matter  of  fact, 
it  stopped;  and  the  excuse  given  by  one  of  the  plaintiffs  for 
not  completing  it  was,  that  they  were  busy  and  short-handed. 
On  the  3rd  November  the  defendant  caused  a  letter  to  be 
written  to  the  plaintiffs  by  one  La  Chance,  who  was  the 
architect  who  prepared  the  plans  and  specifications  referred 
to,  and  who  is  mentioned  throughout  the  general  conditions 
prefixed  to  the  specifications.  La  Chance,  however,  had  no 
authority  under  the  agreement  or  the  specifications  to  give 
notice  terminating  it,  or  to  require  the  contractors  to  proceed 
with  their  work.  I  do  not  consider  this  material,  however,  as 
the  defendant  constituted  him  his  agent  to  write  the  letter 
above  referred  to,  and  signified  that  it  was  written  by  his 
authority  by  delivering  it  himself  to  the  plaintiffs.  The  letter 
is  as  follows: — 
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"*  Nov.  3rd,  1910. 

Messrs.  Elford  and  Cornish,  City. 

(Ee  Mr.  J.  H.  Thompson's  tertaces.) 
'  Gentlemen, — The  writer  is  instructed  to  write  you  regard- 
ing the  delay  on  your  part  in  completing  the  plumbing  and 
heating  work  on  the  Thompson  terraces,  and  to  give  you  three 
days*  notice  to  proceed  with  the  work ;  failing  to  do  so,  Mr. 
Thompson  will  be  compelled  to  put  other  tradesmen  on  the 
work  and  complete  same  and  charge  same  to  your  account. 
You  should  realise  the  position  without  any  notice  from 
me  and  finish  this  work  in  order  to  allow  tenants  moving  in 
before  the  intense  cold  weather  sets  in,  also  to  allow  Mr. 
Thompson  to  collect  his  rents,  which  means  considerable  to 
him  for  every  day  he  is  deprived  of  this  revenue. 

Trusting  you  will  take  this  letter  in  the  spirit  it  is  written, 
and  bend  your  energies  to  the  immediate  completion  of  the 
above-mentioned  works  without  further  delay,  I  remain  sin- 
cerely yours. 

The  plaintiflEs  the  same  day,  and  three  or  four  hours  after 
the  foregoing  letter  was  delivered,  wrote  the  following  letter : 

Saskatoon,  Sask.,  Nov.  3rd,  1910. 
Mr.  James  Thompson,  Saskatoon. 

Dear  Sir, — ^We  have  received  $500  on  contract  existing 
between  us ;  and  if  get  a  cheque  for  $1,000  within  three  days 
from  date,  we  will  at  once  proceed  with  work. 

Yours  respectfully, 

Elford  and  Cornish, 

Per  M.  G.  Smith. 
I  am  of  opinion  that  this  was  a  recognition  of  La  Chance's 
agency,  and  also  indicated  pretty  strongly  that  the  plaintiffs 
were  attempting  to  play  fast  and  loose  with  the  defendant, 
because  they  had  no  right  at  that  time  under  their  agreement 
to  demand  a  cheque  for  $1,000,  and  it  was  an  evasion  of  the 
request  contained  in  the  letter  received  by  them.  There  was 
a  desperate  effort  made  on  the  part  of  the  plaintiffs  at  the 
trial  to  establish  that  they  were  always  ready  and  willing  to  go 
on  with  their  work  on  this  building;  and  that,  whenever  it  was 
in  a  condition  to  have  it  carried  on,  they  sent  men  to  attend 
to  it.  I  find  that  such  was  not  the  case.  On  the  contrary,  T 
find  that  for  some  time  prior  to  the  3rd  November  and  down 
to  the  time  that  the  defendant  employed  the  Saskatchewan 
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Hardware  Company  to  complete  the  work,  if  the  plamti|Es  sent 
any  one  to  do  any  work  at  the  building,  it  was  merely  a 
pretence,  and  not  an  earnest  effort  to  go  on  with  it.  I  may  say 
that  the  evidence  does  not  satisfy  me  that  they  sent  any  one 
at  all  except  a  man  on  the  14th  November,  after  the  Saskatche- 
wan Hardware  Company  were  employed,  and  he  was  sent 
as  a  mere  pretence;  he  came  when  it  was  getting  dark  at  that 
time  of  the  year,  and  he  was  not  prepared  to  do  the  work 
according  to  the  specifications. 

On  the  8th  November,  I^a  Chance,  under  the  authority  of 
the  defendant,  wrote  the  following  letter  to  the  plaintiffs: — 

Messrs.  Elford  and  Cornish,  City. 

Gentlemen:  (Re  Thompson's  terraces.) — In  confirmation 
of  our  conversation  of  this  a.m.  will  say  that  Mr.  James 
Thompson  is  willing  to  wait  until  Thursday  of  this  week  for 
your  men  to  complete  his  work  but  will  not  wait  beyond 
•this  time,  as  he  will  put  other  contractors  on  the  job  and 
complete  the  work  and  charge  same  to  your  account. 

Sincerely  yours, 

W.  W.  La  Chance. 

Xo  attention  was  paid  to  this  letter.  The  Thursday 
mentioned  in  it  felt  on  the  10th  November.  No  person 
was  sent  by  the  plaintiffs,  even  under  tlie  pretence  of  doing 
work,  until  the  14th  November.  The  defendant  swore  that 
he  employed  the  Saskatchewan  Hardware  Company  about 
the  5th  November  to  complete  the  work.  There  was  no 
evidence  as  to  when  that  company  actually  commenced  to 
work  at  the  building.  I  do  not  consider  that  material,  be- 
cause the  plaintiffs  did  not  send  any  one  to  work  until 
after  the  time  specified  in  the  letter  of  the  8th  November, 
and  there  was  no  attempt  on  the  part  of  the  defendant  to 
prevent  the  plaintiffs  working  before  the  14th  November. 
I  am  of  opinion  that  the  whole  matter  is  precluded  by  the 
uncontradicted  testimony  of  Hutchinson,  the  manager  of 
the  Saskatchewan  Hardware  Company.  He  swore  that, 
when  the  defendant  approached  him  to  take  over  and 
finish  the  work  in  question,  before  agreeing  to  do  so,  he 
interviewed  the  plaintiffs,  as  a  matter  of  ordinary  business 
etiquette,  and  was  informed  by  them  that  they  were  satis- 
fied that  he  should  go  on  with  the  work,  as  they  could  not 
get  any  men  to  do  it,  anyway;  and  accordingly  he  (Hutchin- 
son) made  the  arrangement  with  the  defendant  and  went 
on  and  did  the  work.     I  find  that  the  plaintiffs  abandoned 
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the  contract,  and  that  notwithstanding  the  fact  that  Hutch- 
inson did  not  communicate  to  the  defendant  what  had 
taken  place  between  him  and  the  plaintiffs.  The  price 
agreed  to  be  paid  for  the  work  being  a  lump  sum,  it  was 
not  payable  under  the  contract  in  whole  or  in  part  until 
such  work  was  completed. 

In  Sumpter  v.  Hedges,  [1898]  1  Q.  B.  673,  A.  L.  Smith. 
L. J.,  lays  down  the  following,  at  p.  674 :  "  The  law  is,  that 
where  there  is  a  contract  to  do  work  for  a  lump  sum,  until 
the  work  is  completed  the  price  of  it  cannot  be  charged. 
Therefore,  the  plaintiff  could  not  recover  on  the  original 
contract.  It  is  suggested,  however,  that  the  plaintiff  was 
entitled  to  recover  for  the  work  he  did  on  a  quantum 
meruit.  But,  in  order  that  that  may  be  so,  there  must  be 
evidence  of  a  fresh  contract  to  pay  for  the  work  already 
done.''  This  was  practically  concurred  in  by  Chitty,  L.J. 
Collins,  L.  J.,  laid  great  stress  upon  the  plaintiff  being 
unable  to  recover  because  he  had  abandoned  his  contract, 
but  he  did  so  under  the  circumstances  of  that  case;  he  does 
not  lay  down  that  the  mere  fact  of  a  contractor  abandoning 
his  contract  precluded  him  from  recovering  on  a  quantum 
meruit. 

I  am  of  opinion  that,  if  there  was,  as  Smith,  L.J.,  puts 
it,  '^  evidence  of  a  fresh  contract  to  pay  for  the  work  al- 
ready done,"  the  contractor  can  recover  although  he  aban- 
doned the  contract.  I  am  of  opinion  that  there  was  evi- 
dence from  which  I  might  and  do  find  that  there  was  a 
fresh  contract  to  pay  for  the  work  already  done,  upon  which 
the  plaintiffs  are  entitled  to  recover  on  a  quantum  meruit. 
I  think  that  such  is  to  be  gathered  from  the  letter  of  the 
3rd  Xovember.  In  that  letter.  La  Chance,  writing  for 
the  defendant,  after  calling  attention  to  the  delay  in  com- 
pleting the  work,  goes  on  to  state  that  he  is  instructed  to 
give  "  three  days'  notice  to  proceed  with  the  work.  Fail- 
ing to  do  so,  Mr.  Thompson  will  be  compelled  to  put  other 
tradesmen  on  the  work  and  complete  same  and  charge  same 
to  your  account."  Such,  therefore,  was  to  be  the  result  of 
the  plaintiffs'  omission  or  neglect  to  proceed  with  the  work, 
and  that  such  was  to  be  the  result  is  reiterated  in  the  letter 
of  the  8th  November.  I  cannot  construe  this  as  meaning 
anything  else  than  an  expression  of  intention  on  the  de- 
fendant's part  to  charge  what  he  had  to  pay  to  other 
tradesmen  for  completing  the  work  against  what  the  plain- 
tiffs were  entitled  to  be  paid  under  the  contract,  if  they 
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had  completed  it,  of  course,  also  charging  them  with  pay- 
ments made  on  account,  and  paying  them  the  balance. 

The  plaintiffs  also  claim  for  extras.  They  set  up  that 
the  specifications  called  for  what  they  call  three  stacks; 
that  the  terrace  consisted  of  six  houses,  and  the  specifica- 
tions called  for  one  stack  to  two  houses;  and  that,  as  they 
were  about  putting  them  in,  the  city  officials  insisted  that 
they  must  put  in  six  stacks,  or  one  to  each  house;  that  this 
was  communicated  to  the  defendant,  who  told  them  to 
go  on  and  do  it.  The  defendant  denied  this  altogether. 
He  stated  that  he  refused  to  pay  for  putting  those  so- 
called  extra  stacks  in,  and  that  the  plaintiffs  agreed  to  put 
them  in  for  the  same  money — ^by  that  T  understand,  to  put 
them  in  as  part  of  the  contract. 

This  action  was  tried  all  around  with  very  considerable 
disregard  to  details.  For  instance,  the  plans  of  this  ter- 
race, although  referred  to  both  in  the  tender  of  the  22fn(l 
•  March  and  the  formal  agreement  of  the  8th  July,  wore 
not  put  in  evidence;  and,  without  them,  I  am  utterly  at  a 
loss  to  understand  some  matters.  I  can  find  nothing  in 
the  tender,  the  agreement,  or  the  specifications  making  any 
reference  to  three  or  any  specified  number  of  stacks  or 
pipes,  but  I  find  the  following  in  the  specifications  appli- 
cable to  this  work: — 

Water: — (1)  Lay  in  from  street  line  l^"  lead  pipe  to 
inside  of  front  wall  and  carry  from  same  %"  best  Canadian 
wrought  iron  pipe,  lap  welded,  to  supply  all  fixtures 
throughout  the  building  with  hot  and  cold  water  as  re- 
quired. Place  on  services  entering  cellars  2%"  stop  and 
waste  tap,  same  to  be  placed  clear  of  coal  bins  and  connect 
so  that  they  will  waste  into  floor  drains.  Provide  also  V^" 
bibb  tap  for  hose  coupling  same  to  be  carried  through  wall 
with  cut  off  tap.  All  fixtures  to  be  fitted  with  necessary 
fittings,  holdfasts  and  hangers  of  most  approved  make  and 
all  pipes  to  be  laid  with  fall  to  waste.  Contractor  is  to 
provide  all  necessary-  soil  pipes,  stacks,  local  vents, 
breathers  and  wastes,  etc.,  necessary  to  fill  all  requirements 
of  city  by-laws,  finish  of  pipes  to  be  concealed  where  pos- 
sible. Flush  where  vent  pipes  pass  through  roof  with 
heavy  sheet  lead  and  flanges. 

Drains: — (2)  Provide  and  lay  drains  as  per  city  ordin- 
ances, lay  with  proper  fall,  all  joints  to  be  made  with  pig 
lead  and  oakum,  provide  clean  outs  at  the  foot  of  all  risers, 
having  heavy  brass  plugs. 
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Cornish,  one  of  the  ^plaintiffs,  testified  that  the  so-ealleil 
change  witli  respect  to  the  stacks  (or  pipes,  as  he  called  them) 
was  made  to  conform  to  the  city  by-law.  The  plaintiffs,  tliere- 
foie,  in  doing  6uch  work  as  so  charged,  were  merely  doing 
what  the  specification  called  for,  and,  therefore,  what  thcv 
agreed  to  do  under  their  contract.  1  find  that  the  defendant 
did  not  agree  to  pay  for  this  so-called  extra  work;  and  1  may 
add  that,  if  he  did,  I  have  great  doubts,  in  view  of  what  wa-s 
laid  down  by  James,  L.J.,  in  Sharpe  v.  San  Paolo  R.W.  Co., 
L.  R.  8  Ch.  at  p.  608,  whether  it  would  not  have  been  nudum 
pactum.  I  may  further  add  that  there  is  no  evidence  to 
enable  me  to  find  what  the  cost  of  putting  in  tliis  alleged 
extra  was.  This  is  the  only  extra  claimed,  and  I  cannot  allow 
for  it. 

The  result  is,  therefore,  as  follows : — 

Allow  the  plaiutiffs  the  contract-price $2,331  00 

Deduct  from  that : — 

Cash  paid  as  per  statement  of  claim . .       $500  00 

Cash  paid  after  action  brought  as  per 

admission  at  trial  900  00 

1,400  00 


Balance  $931  00 

The  next  question  to  decide  is,  what  is  the  defendant 
entitled  to  charge  against  the  plaintiffs  for  completing  the 
work?  As  the  defendant  has  counterclaimed  with  respect 
to  all  this,  I  will  condder  it  in  dealing  with  such  counterclaim. 

The  defendant  counterclaims  for  damages  on  several 
grounds:  in  the  first  place,  for  loss  of  rentals  occasioned  by 
tlie  delay  of  the  plaintiffs  in  carrying  on  their  work.  As  no 
time  was  specified  for  doing  this  work,  I  am  of  opinion  that 
the  plaintiffs  can  be  charged  with  delay  only  from  tlie  expira- 
tion of  the  time  given  to  tliem  by  the  notice  to  proceed  with 
tlie  work,  that  is,  the  10th  November;  and  practically  from 
that  time  the  defendant  took  charge  of  the  work  himself,  and 
the  plaintiffs  cannot  be  held  responsible  for  any  loss  of 
rentals  that  resulted.  This  is  made  more  emphatic  by  the 
fact  that  the  defendant  himself  is  responsible  for  some  of  the 
delays,  at  least,  that  took  place  earlier  in  the  course  of  the 
operations,  by  reason  of  his  inability  to  procure  bricks.  And, 
again,  the  testimony  has  left  me  quite  abroad  as  to  the  extent 
of  the  delay  caused  by  that  inability. 
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In  tlie  next  place,  lie  claims  for  the  difference  in  price 
between  the  batlis  supplied  for  the  houses  by  the  plaintiffs 
and  those  specified  in  the  specifications.  1  cannot  find  out 
by  reading  the  specifications  the  number  of  baths  that  were 
to  be  supplied  or  the  character  of  them.  I  presume  that  the 
plans  would  disclose  the  number.  The  baths  are  described  in 
the  specifications  as  follows:  *' Baths  Plate  No.  34(;yj  Z."; 
which  conveys  no  meaning  whatever  to  me  as  to  their  char- 
acter. It  se^ms,  however,  to  be  very  clear,  according  to  the 
evidence,  that  the  plaintiffs  did  not  put  in  baths  of  the  char- 
acter called  for,  and  that  those  put  in. were  cheaper.  The 
plaintiffs  stated  that  the  defendant  consented  to  that.  The 
defendant  denies  that  he  did.  I  really  cannot  see  why  he 
should  consent  to  it.  The  plaintiffs  had  made  their  agree- 
ment for  the  work,  which,  as  I  understand,  included  the 
materials.  ^Vl\y  would  the  defendant  then  consent  to  cheaper 
materials  being  put  in  than  what  the  agreement  contem- 
plated, unless  he  was  to  get  the  benefit  of  it  ?  But  the  ques- 
tion of  the  damages  he  is  entitled  to  is  left  all  abroad..  All 
the  defendant  knows  about  it  is,  that  he  got  some  figures  from 
a  dealer,  and  he  knows  that  there  was  a  difference  of  about 
$6  on  each  bath  between  the  price  of  those  put  in  and  those 
called  for  by  the  contract.  That  is  not  only  very  vague,  but 
it  is  not  legal  evidence  on  the  subject.  The  defendant  would 
only  be  entitled  to  nominal  damages,  which  I  put  at  $5. 

The  next  claim  is  damages  for  putting  in  inferior  sinks. 
Xo  evidence  was  given  with  respect  to  that  claim. 

He  also  claims  for  defective  work  performed  with  respect 
to:  (a)  the  tanks  and  eavcs-trouglis  and  basement  floors;  (b) 
the  roof  permitting  leakage  and  damages  to  plaster  and  bur- 
lap; (c)  plumbing  exposing  vent-pipes,  contrary  to  the  speci- 
fications: (d)  not  properly  staying  water-pipes  in  basement. 
I  find  that  the  roofing  was  defective  and  damaged  the  plaster,' 
for  which  I  allow  $25  damages.  I  also  find  that  the  eaves- 
troughing  was  defective,  for  which  I  also  allow  $25.  .  The 
vent-pipes  were  improperly  left  exposed,  for  which  I  allow 
$60.  The  water  pipes  were  not  properly  stayed  in  the  base- 
ment, for  which   I  allow  $30. 

The  last  item  of  counterclaim  is  $518.61,  the  amount 
paid  to  the  Saskatchewan  Hardware  Company,  the  company 
employed  by  the  defendant  to  complete  the  work.  There  is 
no  evidence  to  establish  that  the  materials  or  such  material 
in  the  company's  account  which  the  defendant  paid  for  ever 
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went  into  the  terrace  at  all.  Hutchinson,  the  company's 
manager,  stated  in  his  evidence  in  chief  that  the  goods  were 
supplied  for  the  job;  but  in  cross-examination  he  said  ihat 
he  could  not  swear  that  tliey  went  into  tlie  terrace :  he  could 
not  swear  that  they  ever  left  the  company's  warehouse.  The 
defendant  is  not  more  clear  in  his  testimony  in  this  respect. 
He  states  that  the  company  had  men  in  there,  but  how  many, 
atid  how  long  they  worked,  or  what  they  did,  he  does  not 
state;  and  the  most  he  will  say  with  respect  to  the  materiaU 
is  that  he  expected  they  went  into  the  building,  and  that  is  all 
the  evidence  there  was  on  that  subject.  As  a  matter  of  fact, 
the  company's  foreman  under  whom  the  work  was  done  was 
not  called  as  a  witness.  1  am,  therefore,  unable  to  allow  the 
defendant  anything  on  this  part  of  his  counterclaim,  beyond 
what  is  proved  by  the  plaintiffs  and  their  witnesses  as  the 
amount  it  actually  did  cost  to  complete  the  work,  which  was 
from  $60  to  $75.  I  fix  it  at  $75.  I  regret  this  because  I  feel 
morally  certain  that,  if  the  amount  it  would  cost  to  complete 
the  work  had  been  made  clear,  the  plaintiffs  would  not  \ye 
found  entitled  to  as  much  as  I  am  constrained  to  award  them. 

There  will  be  judgment  for  the  plaintiffs  on  their  claim 
for  $931,  less  the  $75  which  1  find  w^as  required  to  complete 
the  work,  or  $856  (that  is,  the  amount  that  I  find  they  are 
entitled  to  recover  on  a  quantum  meruit  after  crediting  the 
cash  payments)  with  costs. 

Judgment  for  the  defendant  upon  his  counterclaim  for 
$145  and  costs. 

One  judgment  to  be  set  off  against  the  other,  and  the 
plaintiffs  to  have  execution  for  the  balance. 
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SASKATCHEWAN. 

Maclean,  Dist.  Ct.  J.  January  9th,  1912. 

DISTRICT  COURT  OF  BATTLEFORD. 

SUTHERLAND  v.  RHINEHABT. 

Principal  and  Agent — Agent's  Commission  on  Sale  of  Land — 
Terms  of  Employment — Written  Agreement — Purchaser 
Found  hy  Agent — Sale  not  Carried  out — Condition  as  to 
Production  of  Cash  not  Fulfilled  —  Subsequent  Sale  by 
Principal  of  Part  of  Land  to  Purchaser  Found  by  Agent — 
Quantum  Meruit. 

The  defendants  sifrned  a  written  agreement  whereby  they  listed 
with  the  plaintiff,  a  land  agent,  for  sale  by  him,  two  quarter  sections 
of  land.  The  price  to  be  paid  therefor  was  fixed  in  the  agreement 
at  $4,375,  and  of  this  amount  $2,«'>00  was  to  be  paid  in  cash  not  later 
than  thirty  days  from  the  date  of  the  agreement.  The  plaintiff  claimed 
a  commission,  alleging  that  he  produced  a  purchaser  for  the  two 
parcels,  who  was  able  and  willing  to  complete  the  purchase  at  the 
named  price.  Before  the  expiration  of  the  thirty  days,  the  plaintiff 
asked  one  of  the  defendants  to  sign  an  agreement  for  the  sale  of  the 
two  parcels  to  L.,  the  proposed  purchaser.  There  was  no  mention 
of  money  nor  was  there  any  tender  of  money  made  at  the  time ;  but 
the  agreement  stated  that  $2,500  was  to  be  placed  in  a  bank,  and  the 
agreement  was  to  be  null  and  void  if  the  payment  was  not  forthcom- 
ing. The  plaintiff  had  not  the  cash  with  him ;  and  there  was  no 
satisfactory  evidence  that  it  was  in  the  bank.  The  defendf^nt  did  not 
sign  the  agreement,  and  the  proposed  sale  was  not  carried  out : — 

Held^  that  the  plaintiff  had  not  fulfilled  his  part  of  the  agreement, 
and  was  not  entitled  to  the  commission. 

Afterwards  L.,  without  the  intervention  of  the  plaintiff,  purchased 
from  the  defendants  one  of  the  quarter  sections : — 

Held^  that  the  plaintiff  was  not  entitled  to  a  commission  on  that 
sale.  He  brought  his  action  for  commission  by  virtue  of  an  express 
written  agreement,  and  his  employment  was  of  a  character  which 
prevented  him  from  recovering  anything  at  all,  either  by  way  of  com- 
mission or  compensation  or  a  quantum  meruit,  unless  he  obtained  a 
purchaser  in  accordance  with  the  terms  specified  in  the  agreement. 

Munro  v.  Beischel,  1  Sask.  L.  R.  238,  8  W.  I..  R.  63,  846,  followed. 

Action  for  a  money  demand. 
R.  R.  Earle,  for  the  plaintiff. 
11.  C.  Lisle,  for  the  defendants. 

Maclean,  Dist.  Ct.  J.: — The  plaintiffs  claim  is  for 
$80.05  for  goods  sold  and  delivered  and  cash  advanced  by  the 
plaintiff  to  the  defendants,  and  for  work  and  labour  per- 
formed, particulars  of  which  are  set  out  in  the  statement  of 
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claim.  Tlie  plaintiff  further  claims  $218.75,  being  a  certain 
commission  alleged  to  be  owing  to  him  as  a  real  estate  agent 
under  a  certain  written  agreement  dated  the  24th  August, 
1909,  executed  by  the  defendants,  whereby  they  listed  for 
Biile  with  the  plaintiff  certain  lands  and  chattels  as  therein 
mentioned,  the  land  being  described  as  the  south-east  quarter 
of.  section  20,  township  49,  range  24,  and  the  north-west 
quarter  of  section  12,  township  49,  range  25,  both  west  of  the 
3rd  meridian,  in  the  province  of  Saskatchewan.  The  pric^ 
to  be  paid  therefor  was  fixed  in  the  agreement  at  $4,37o, 
and  of  this  amount  $2,500  was  to  be  paid  in  ca^^h  not  later  than 
thirty  days  from  the  date  of  the  agreement. 

Tlie  plaintiff  says  in  his  statement  of  claim  that  he  pro- 
.  duced  a  purchaser  for  the  lands  at  the  named  price,  who  was 
able  and  willing  to  complete  the  purchase.  The  written  agree- 
ment is  not  disputed ;  but  the  defendants  deny  that  any  said 
alleged  purchaser  was  able  or  willing  to  complete  the  said 
purchase. 

From  the  evidence,  I  find  the  following  facts.  Before  the 
expiration  of  the  period  of  thirty  days,  the  plaintiff  went 
with  one  Lambert  Carson  to  the  defendants'  place  and  asked 
the  defendant  Daniel  Rhinehart,  who  is  the  father  of  the  other 
defendant,  and  the  person  who  did  the  business,  to  sign  a 
certain  agreement  or  bill  of  sale  relating  to  the  property  in 
question.  This  document  was  not  produced;  but,  as  it  was 
apparently  lost,  I  allowed  verbal  evidence  of  its  contents  to 
be  given:  and  the  witness  Carson  testified  that  the  agreement 
was  for  the  sale  of  the  said  lands  and  chattels  to  one  William 
Lamb,  the  proposed  purchaser.  There  was  no  mention  of 
money,  nor  was  there  any  tender  of  money  made  at  the  time ; 
but  the  agreement,  according  to  Carson's  evidence,  stated 
that  the  said  sum  of  $2,500  was  to  be  placed  in  the  Canadian 
Bank  of  Cfimmerce  at  Lashburn,  and  the  agreement  was  to  be 
null  and  void  if  the  said  payment  was  not  forthcoming.  I 
find  that  the  plaintiff  had  not  the  cash  with  him  when  he 
asked  the  defendant  Daniel  Rhinehart  to  sign  the  said  agree- 
ment or  bill  of  sale,  nor  was  any  satisfactory  evidence  pre- 
sented to  me  that  the  $2,500  was  then  available  at  the  bank. 
The  bank  manager  was  not  produced ;  and  the  only  evidence 
on  this  point  was  the  statement  of  the  plaintiff,  "  We  had  the 
money  in  the  bank,''  and  that  of  the  purchaser  Lamb,  who 
said :  "  After  the  4th  September,  I  was  carrying  $1,600  in  my 
pocket.     There  was  no  money  in  my  name  in  the  bank  in 
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actual  cash ;  tliere  was  merely  a  promise  by  the  bank  to  cash 
my  cheque  if  it  came  in/'  The  defendant  Daniel  Rhinehart 
refused  to  sign  the  said  agreement.  He  said,  that  "  he  would 
not  sign  without  the  money.  If  the  money  was  paid, 
he  would  turn  over  the  property."  This  ground  of  refusal 
on  the  part  of  Daniel  Rhinehart  was  denied  by  the  plaintiff 
and  Carson,  who  both  testified  that  the  said  defendant  refused 
to  sign  the  agreement  because  his  wife  liad  written  him  tliat 
Bhe  would  not  sell  the  cattle,  meaning  part  of  the  chattels  re- 
ferred to  in  the  first  mentioned  written  agreement  listing  the 
property  for  sale.  Nothing  further  was  done  to  complete  the 
sale;  na  tender  or  offer  of  cash  was  made  to  the  defendants 
before  the  time,  thirty  days,  for  which  the  option  was  given, 
had  expired,  nor  was  any  evidence  presented  to  me  that  the 
full  consideration  money,  $2,500  was  ever  in  the  bank  ready 
to  be  paid  to  the  defendants  during  the  option  period. 

On  or  about  the  7th  October,  1909,  the  witness  Lamb  went 
to  the  defendants,  and  made,  without  the  intervention  of  the 
plaintiff,  a  new  deal  with  the  defendant  Daniel  Rhinehart. 
He  purchaser  one  quarter  section  of  the  defendants'  land, 
namely,  the  north-west  quarter  of  section  12,  above-mentioned, 
together  with  the  standing  crop,  for  $2,300.  He  assumed 
a  mortgage  for  $1,000,  and  paid  $1,300  in  cash,  part  at  the 
time  and  the  balance  in  December. 

Under  the  above  facts,  is  the  plaintiff  entitled  to  his  com- 
mission? Assuming  that  the  defendant  Daniel  Rhinehart 
refused  to  sign  the  agreement  because  his  wife  would  not  per- 
mit him,  and  the  sale  was  in  consequence  off,  did  the  plaintiff 
do  all  he  should  have  done? — or  have  I  sufficient  evidence 
that  he  was  able  to  produce  a  purchaser  who  had  the  necessary 
$2,500,  the  cash  proposed  to  be  paid  ?  "  Conditions  precedent 
must  be  fully  performed  and  satisfied  ...  A  defective  or 
partial  performance  of  a  condition  precedent  is  in  general 
not  sufficient  .  .  .  Performance  of  a  condition  is  excused 
by  the  refusal  of  the  other  party  to  accept  it.  The  party  must 
Bhew  he  was  ready ;  but,  if  the  other  party  stops  him  on  the 
ground  of  an  intention  not  to  perform  his  part,  it  is  not  neces- 
sary for  the  first  to  go  further  and  do  a  nugatory  actf 
Leake  on  Contracts,  pp.  467-9.    This  is  the  law  as  I  find  it. 

Now,  did  the  plaintiff  do  all  that  he  sliould  have  done 
under  the  said  agreement  ?  Assuming  that  the  defendant  re- 
fused to  complete  the  contract,  for  the  reason  the  plaintiff 
alleges,  did  the  plaintiff  shew  himself  or  his  purchaser  ready 
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to  fulfill  his  part?  The  money  was  not,  at  the  time,  in  his 
possession,  nor  was  it,  at  that  time,  in  the  bank,  according  to 
Lamb's  evidence.  The  sale  agreement  which  the  defendant 
refused  to  sign  was,  according  to  the  evidence  of  Carson,  to 
be  null  and  void  if  the  money  was  not  forthcoming.  I  stated 
at  the  trial  that  I  considered  that  the  plaintiff  had  not,  when 
the  defendant  refused  to  sign  the  agreement,  fulfilled  his  part 
and  shewed  his  ability  to  perform.  Although  a  tender  may 
not  have  been  necessary  if  the  plaintiflPs  version  of  the  defend- 
ants refusal  to  carry  out  the  contract  be  correct,  yet  the  plain- 
tiff would  require  to  shew  that  he  had  found  a  purchaser 
able  and  willing  to  complete  the  purchase  or  pay  the  $2,500 
at  once.  This  was  not  done.  The  defendants  were  asked  to 
sign  a  document  which  would  be  null  and  void  if  the  money 
to  be  paid  was  not  in  the  bank.  The  money  might  be  there 
to-day  and  removed  by  the  plaintiff  or  his  purchaser  the  next 
day.  I  have  no  evidence  that  it  was  placed  in  trust  in  the 
bank  to  be  paid  out  to  the  defendants  when  asked  for.  The 
condition  was  uncertain,  and  not  as  required  in  the  agreement, 
namely,  a  cash  payment.  The  plaintiff  should  have  been  in 
a  position  to  pay  the  money  when  and  where  the  agreement 
was  to  be  executed  or  presented  for  signature ;  then  he  would 
have  complied  with  his  part  of  the  contract,  and  could  come 
into  Court  and  recover  his  commission.  This  he  did  not  do; 
and,  in  consequence^  in  my  opinion,  must  fail  in  his  action^ 
and  is  not  entitled  to  the  commission  claimed  under  the  writ- 
ten agreement. 

The  plaintiff  at  the  trial  contended  that,  inasmuch  as 
Lamb^  the  person  whom  he  introduced  to  the  defendants  as 
the  intended  purchaser  under  the  original  agreement,  had 
afterwards  purchased  a  part  of  the  said'  lands,  namely,  the 
north-west  quarter  of  section  12,  he  was  entitled  to  recover  his 
commission  on  that  sale.  After  careful  consideration,  I  must 
decide  against  this  contention.  The  plaintiff  brings  his  action 
for  commission  by  virtue  of  an  express  written  agreement,  and 
his  employment  "  was  of  a  character  which  prevented  his  re- 
covering anything  at  all,  either  by  way  of  commission  or 
compensation  or  a  quantum  meruit,  unless  he  obtained  a  pur- 
chaser in  accordance  with  the  terms  specified  in''  the  said 
agreement.  This  is  the  law  as  laid  down  by  Wetmpre,  C  J., 
in  Munro  v.  Beischel,  1  Sask.  L.  R.  238,  8  W.  L.  B.  63,  «46. 
I  find  that  the  plaintiff  did  not  do  that.  Even  if  the  final 
transaction  resulted  from  the  plaintiff's  agency  or  the  intro- 
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(lucing  of  the  purchaser  Lamb  to  the  defendants,  he  is  not 
entitled  to  remuneration,  as  the  transaction  differs  substan- 
tially from  that  which  he  was  to  perform. 

The  principle  of  law  governing  cases  of  this  kind  is  also 
laid  down  in  Dart  on  Vendors  and  Purchasers,  vol.  1,  p.  214: 
**  An  agent  will  be  entitled  to  commission  or  to  an  equivalent 
amount  in  the  form  of  a  quantum  meruit  or  damages,  when, 
as  a  result  of  his  action,  a  person  qualified  to  be  a  purchaser 
becomes  willing  or  can  be  compelled  to  buy  substantially  upon 
the  terms  which  the  proprietor  has,  expressly  or  impliedly, 
intimated  to  the  agent  as  those  upon  which  he  is  able  and 
willing  to  sell." 

In  McKenzie  v.  Champion,  12  S.  C.  R.  649,  Ritchie,  C.J., 
laid  down  the  principle  as  follows :  "  Was  the  plaintiff  merely 
to  find  a  purchaser  willing  to  purchase?  If  so,  did  he  fulfill 
his  contract,  and  was  the  purchaser  ready  and  willing  to  com- 
plete his  puBchase,  and  did  the  sale  fall  through  because  the 
defendant  could  not  or  would  not  complete  the  sale  ?  .  .  If 
so,  the  plaintiff  would  be  entitled  to  his  commission  because 
he  substantially  performed  what  he  undertook  to  do.'' 

I  must  find  that  the  plaintiff  cannot  recover  anjrthing  for 
his  services  under  the  written  agreement  or  by  way  of  quantum 
meruit,  for  the  reasons  above  stated. 

I  allow  the  plaintiff  his  claim  of  $80.05  with  costs  under 
the  Small  Debt  Procedure. 

The  defendants  will  have  their  costs  of  the  defence,  in  so 
f%r  as  they  succeed  in  the  action,  and  the  same  shall  on  taxa- 
tion be  set  off  against  the  plaintiff's  claim  and  costs ;  and  the 
party  entitled  thereto  shall  have  judgment  for  the  balance. 


SASKATCHEWAN. 

MacleaN;.  Dist.  Ct.  J.  January  9th,  1912. 

DISTRICT   COURT  OF  BATTLBFORD. 

BEATTY  v.  HODSOX. 

Bailment — Hire  of  Horses — Negligence — Evidence — Respon- 
sibility  for  Loss  and  Injury. 

Upon  conflicting  evidence,  the  defendants,  who  hired  a  team  of 
hones  «from  the  plaintiff,  and  drove  them  for  about  71  miles,  were 
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held  responsibte  for  the  death  of  one  of  them,  found  to  have  died  from 
exhaustion,  the  result  of  negligence  and  want  of  care  of  the  defen- 
dants, and  for  the  loss  to  the  plaintiff  of  the  services  of  the  other  for 
a  period  of  time  during  which  it  suffered  from  exhaustion  by  reason 
of  the  distance  travelled  and  the  lack  of  proper  care. 

Action  by  Robert  Beatty  against  G.  C.  Hodson  and  K. 
B.  Tbompson  for  damages  for  the  loss  of  a  mare  and  injury 
to  a  gelding  hired  by  the  defendants  from  the  plaintiff. 

R,  R.  Earle,  for  the  plaintiff. 
H.  C.  Lisle,  for  the  defendants. 

Maclean,  Dist.Ct.J.: — The  parties  to  this  action  all 
n»sidc  at  Lloydniinster,  the  plaintiff  at  the  time  the  actioii 
was  brought  being  a  livery  stable  keeper  at  Lloydminster, 
and  the  defendants  were  business  men  in  the  same  town. 

The  plaintiff  claims  $300  damages  for  the  loss  of  a  mare 
hired  by  the  defendants,  which  animal  died  from  alleged 
wrongful  treatment  of  the  defendants,  and  for  the  loss  of 
use  and  services  of  a  gelding  hired  at  the  same  time  by  the 
defendants,  throiUgh  the  alleged  wrongful  treatment  and  want 
of  care.     The  defendants  deny  all  liability. 

The  defendants  on  or  about  the  3rd  June,  1911,  hired  a 
team  of  standard  bred  horses,  consisting  of  a  gelding  and 
mare,  from  the  plaintiff,  intending  to  go  for  a  drive  on  the 
following  day  (Sunday).  They  started  on  their  drive  about 
nine  o'clock  in  the  forenoon  of  the  4th  June  (Sunday) ;  and, 
from  the  evidence,  I  find  that  they  drove  about  ?1  miles,  when 
the  mare  became  sick  and  could  proceed  no  further^  dying 
some  hours  afterwards.  The  evidence  is  slightly  conflicting  as 
to  the  distance  travelled.  The  defendant  Thompson,  in  his 
examination  for  discovery,  says  the  distance  was  from  65  to 
70  miles.  Harry  Pick  swears  that  he  used  a  speedometer  on 
his  automobile,  and  went  over  the  distance  travelled  by  the 
defendants,  which  he  fixes  at  45.6  miles  from  Lloydminster 
to  Swanson's,  and  71  miles  altogether  to  where  the  mare  died. 
Swanson  gives  the  distance  of  his  place  from  Lloydminster, 
via  the  ferry,  as  37  miles,  and  27  miles  farther  to  where  the 
mare  died,  and  the  distance  to  Lloydminster  via  the  church 
and  the  Battle  river  bridge,  he  says,  is  "  a  lot  longer."  The 
learned  counsel  for  the  defendants  produced  a  map  to  shew 
the  distance  of  a  straight  line  acrass  the  country  by  the  sec- 
tions. From  the  evidence,  I  find  that  the  defendants  trav- 
elled' from  Lloydminster  to  the  Battle  river  bridge,  and 
thence  to  Swanson's,  going  by  the  church,  which  woul^  make 
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the  distance  somewhat  longer.  Herbert  Hemming  says: 
''  The  distance  from  Lloydminster  to  the  Battle  river  bridge 
is  34  miles  and  12  miles  from  the  bridge  to  Swanson's." 
Cornelius  Clifford  says:  "  The  distance  from  Lloydminster  to 
tlie  Battle  river  bridge  is  34  miles"  Martin  Sagmoen  gives 
the  distance  as  follows :  "  From  the  Battle  river  bridge  by 
Sorkins  and  Ole  Johnson's  to  Swanson's,  I  can't  make  it 
less  than  10  miles  by  the  shortest  cut,  hilly  and  rough.  If 
you  go  by  the  church,  it  would  make  it  3  miles  further  or  13 
miles  in  all.''  The  exact  distance  travelled  is  not  material, 
to  the  mile,  and,  as  the  witnesses  differ  only  slightly,  I  am 
going  ta  find  that  the  measurement  is  correct  as  taken  by  the 
witness  Pick. 

It  is  admitted  that  between  I/oydminster  and  Swanson's 
the  horses  were  not  fe<l  but  only  watered  once,  at  the  Battle 
river,  and  then  were  taken  t^  the  river  to  drink.  It  is  also 
admitted  tliat  the  mare  was  loose  in  her  bowels,  and  this  was 
noticed,  as  Thompson  says,  shortly  after  they  left  to^Ti,  and 
she  scoured  a  little.  This  scouring  a  little  or  looseness  was 
noticed  all  the  way  to  Swanson's. 

Thompson  says,  in  his  examination  for  discovery :  "  Q. 
Did  you  notice  anything  wrong  with  either  of  the  horses 
from  the  time  you  left  Lloydminster  till  you  reached  the 
bridge?"  A.  No;  except  that  the  mare  was  not  as  keen  as 
usual  and  was  scouring  a  little."  The  mare  on  reaching 
Swanson's  was  apparently  in  an  exhausted  state.  Thompson 
says  she  got  tired  and  lay  down,  and  further  says  she  ate  some 
oats  but  not  much.  The  mare  didn't  feed  the  hay  very  well 
either  then ;  she  was  entirely  off  her  feed. 

I  find,  also,  from  tlie  evidence,  that  so  unable  and  unwell 
did  the  mare  appear  at  Swanson's  that  the  remark  was  made 
by  Swanson  that  he  would  give  the  defendants  another  horse 
to  drive  into  town,  a  distance  of  about  37  miles.  Evidently 
the  condition  of  the  mare  at  Swanson's,  her  exhausted  state, 
and  "  being  off  her  feed,"  was  noticed  by  the  defendants,  as 
well  as  by  Swanson.  After  about  a  couple  of  hours'  rest,  the 
defendants  started  off  with  the  same  team  for  town,  and  the 
mare  went  on  a  distance  of  about  26  miles  until  she  refused 
to  go  further,  became  vei^  sick,  shivered,  lay  down,  and  never 
got  up,  dying  a  few  hours  after. 

I  have  no  hesitation  in  coming  to  the  conclusion  that  the 
team  in  question  was  driven  too  far  without  rest  and  feeding. 
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In  the  condition  of  the  mare,  wliich  was  known  to  both  de- 
fendants, more  than  usual  care  should  have  been  shewn.  The 
animal  should  not,  with  her  looseness  of  the  bowels,  have 
been  given  water  in  the  river  where  she  would  be  in  danger  of 
drinking  to  excess.  She  should  have  been  rested  at  least 
once  and  fed  before  coming  to  Swanson's;  and,  when  she,  at 
Swanson's,  shewed  such  languor  and  lack  of  desire  to  eat, 
the  defendants  should  not  have  attempted  to  drive  her  any 
farther,  eii^pecially  when  Swanson  would  have  provided  a 
substitute.  The  animal  was  certainly  over-wrought.  There 
was  further  evidence  that  she  had  been  sweating;  perhaps  the 
day  was  warm,  but  she  must  have  been  driven  the  45  miles  to 
Swanson's  at  about  nine  or  ten  miles  an  hour,  for  the  de- 
fendants were  about  five  hours  going  that  distance.  The 
witnesses  Sagmoen,  Saunders,  Watt,  Hill,  Reynolds,  Davis, 
Dr.  Tanner,  and  Dr.  Elliott,  all  testify  that  a  horse  should  be 
fed  at  least  every  twenty-five  miles ;  and,  when  the  team  was 
driven  a  distance  of  45  miles  in  the  then  condition  of  the 
mare,  I  must  hold  that  there  was  not  proper  care  and  atten- 
tion shewn.    The  mare  died. 

In  order,  however,  to  find  the  defendants  liable,  I  must 
ascertain,  if  possible,  the  cause  of  death.  Even  although  I 
find  that  they  improperly  treated  the  mare,  that  would  not 
make  them  legally  liable  unless  such  treatment,  want  of 
care,  and  attention  caused  the  animal's  death. 

Dr.  Meaking,  a  witness,  saw  the  animal  shortly  before 
death.  His  evidence  in  part  is  as  follows :  *^  I  am  a  qualified 
veterinary  surgeon,  graduated  in  Chicago,  1904.  I  was 
called  on  the  4th  June,  between  12  and  1  o'clock,  went  a  mile 
south  and  a  little  west  of  Gore.  I  found  the  mare  lying  across 
the  trail,  suffering  from  azoturia,  sometimes  called  black- 
water.  Symptoms,  sweating  very  much,  stiffened  up  across 
the  loins,  retention  of  urine,  bladder  paralysed,  urine  oozing 
out,  pulse  accelerated,  very  fast  and  also  breathing,  fluid 
from  nostrils  and  also  distended.  I  took  her  water  away; 
drew  away  urine  5  or  6  quarts;  very  dark  chocolate  colour, 
administered  medicine,  morphine;  urine  main  symptom. 
Animal  died  from  carbonic  intoxication.  I  was  certain 
about  the  disease;  stayed  until  death.  I  cut  the  body  open 
after  death.  Internal  organs  looked  normal.  Bowels 
empty,  no  ruptures,  bladder  empty,  carbonic  intoxication 
cause  of  death.  Time  of  sickness  varies,  a  disease  of  hours 
or  days.    I  don't  think  the  drive  produced  the  disease,  nor 
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do  I  think  the  long  drive  likely  to  produce  the  disease.  If 
the  horse  was  only  fed  once,  it  would  not  have  any  result.  I 
believe  the  disease  was  coming  on  for  two  or  three  days ;  sub- 
acute form;  the  animal  would  certainly  be  weaker  from  the 
long  journey." 

T  am  free  to  admit  that  Dr.  Meaking's  personal  examina- 
tion of  the  mare  and  his  evidence  as  given  should  and  did 
carry  considerable  weight  with  me.  Were  it  not  for  other 
facts  and  opinions  presented  to  me,  I  would  hardly  presume 
to  criticise  his  diagnosis. 

Dr.  Tanner,  another  witness,  and  a  duly  qualified  veterin- 
ary surgeon,  disagrees  with  Dr.  Meaking.  He  says :  "  The 
disease  is  caused  by  resting  a  few  days,  being  well  fed  at 
the  time,  and  tlien  exercised."  He  holds  that  the  animal 
could  not  go  71  miles  with  the  disease  on  her,  and  that  she 
would  be  unable  to  proceed  long  before  she  covered  that  dis- 
tance. He  also  says  that  she  could  not  have  the  disease 
if  driven  the  previous  day  34  miles  and  on  the  following 
morning  shew  no  symptoms. 

Dr.  Elliott,  also  a  veterinary  surgeon  duly  qualified,  gave 
evidence  of  a  similar  nature,  but  his  evidence  did  not  impress 
me  as  worthy  of  as  much  weight  as  the  other  doctors,  as  he 
did  not  shew  in  his  evidence  much  knowledge  or  skill  or  that 
he  was  an  up-to-date  student. 

In  the  lengthy  written  arguments,  presented  to  me  by 
(ounsel,  different  authorities  were  referred  to;  and,  through 
the  kindness  of  counsel,  I  had  an  opjjortunity  to  examine 
tl)em.  In  a  work  written  for  the  United  States  Department  of 
Agriculture,  published  by  the  Bureau  of  Animal  Industry, 
I  read  the  following :  "  The  disease  is  never  seen  at  pasture, 
rarely  under  constant  work,  even  though  the  feeding  be  high ; 
and  the  attack  is  usually  precipitated  by  taking  the  horse 
from  the  stable  and  subjecting  it  to  exercise.  .  .  .  The 
severe  forms  come  on  after  one  or  two  days  of  rest  on  a  full 
ration,  when  the  animal  has  been  taken  out  and  driven  100 
paces  or  more." 

In  Courtenay's  Veterinary  Medicine  and  Surgery  I  read: 
"  The  disease  may  occur  at  any  season ;  but  in  Canada  is 
most  common  during  the  winter  months,  in  consequence  of, 
as  frequently  occurs,  a  horse  being  hardly  ridden,  then  kept 
in  the  stable  for  a  day  or  two  and  highly  fed  in  the  mean- 
time, after  which  he  is  taken  out  and  the  disease  developed. 
As  a  rule,  a  rest  of  48  hours  is  required  to  produce  the 
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peculiar  coDclition  of  the  system  predisposing  to  an  attack 
which  being  present  requires  only  exercise  for  its  develop- 
ment. .  .  The  symptoms  of  azoturia  are  very  plain,  and 
should  be  readily  recognised  by  any  one  who  has  even  the 
slightest  acquaintance  with  the  disease.  The  horse  is  brought 
out  of  the  stable  after  being  well  fed  and  rested  for  several 
days.  He  comes  out  in  high  spirits  and  apparently  full  of 
life.  After  travelling  a  short  distance,  he  is  observed  to 
become  dull  and  sluggish,  perspires  freely,  and  then  shews 
stiffness  in  the  loins."  . 

An  older  authority,  Xyilliams  on  the  Principles  and 
Practice  of  Veterinary  Medicine,  gives  the  following :  "  Vary- 
ing periods  of  rest  were  succeeded  by  an  attack  on  the  first 
journey,  the  animals  always  leaving  their  stables  in  higher 
spirits  than  usual.  .  .  I  never  met  with  a  case  that  was 
attacked  in  the  stable  prior  to  some  amount  of  exercise.  .  . 
The  first  case  which  I  treated,  the  animal  had  rested  about 
a  week,  at  the  end  of  which  time  it  wds  put  into  harness  upon 
a  very  hot  day  and  driven  slowly  for  a  distance  of  five  miles, 
and  was  seized  on  the  road.  .  .  The  subject  of  the  third 
case  rested  from  Saturday  to  Monday  morning,  at  which  time 
it  was  put  to  its  usual  labour  and  driven  slowly  for  about  a 
mile,  and  was  seized  ere  it  had  got  to  the  end  of  the  journey, 
short  as  it  was.'^ 

In  another  authority,  the  translation  by  Professor  Zuill 
of  Friedberger  and  Frohner's  Pathology  and  Therapeutics  of 
Domestic  Animals,  I  read  as  follows  (p.  374) :  "  Symptoms. 
— They  consist  of  troubles  of  locomotion,  which  appear 
within  a  quarter  to  half  an  hour,  during  exercise  generally, 
as  stated  above,  in  horses  that  have  been  resting  for  several 
days  in  a  place  where  ventilation  has  been  neglected,  having 
at  the  same  time  received  working  rations." 

From  the  evidence  of  Thompson,  I  find  that  the  mare, 
when  she  left  the  stable,  was  noticed  to  be  noi  so  keen  as  she 
usually  was,  and  the  remark  was  made  tliat  the  horses  must 
have  been  driven  hard  lately.  If  the  mare  had  the  disease 
azoturia,  she  would  have  shewn  it  on  Saturday,  or  at  least  on 
Sunday.  She  would  probably  not  have  been  able  to  take 
Saturday's  drive,  and  certainly  not  the  long  distance  of  Sun- 
day, if  so  afflicted.  According  to  the  above  quoted  authori- 
ties, the  disease  comes  on  quickly  when  exercised  after  a  rest 
and  a  large  supply  of  good  food.  If  she  was  well  on  Satur- 
day and  driven  on  that  day  34  miles,  she  could  not  have  had 
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the  disease  on  Sunday  and  been  driven  71  miles.  To  hold 
Dr.  Meaking's  view  is  opposed  to  the  opinion  of  the  above 
authorities,  which  the  counsel  for  the  defendants  and  plan- 
tiff  submitted. 

I  find,  so  far  as  I  am  able  to  judge  from  these  authori- 
ties, that  Dr.  Tanner^s  opinion  is  in  agreement  with  them, 
in  so  far  as  he  says  tliat  it  wouH  be  impossible  for  the 
animal  to  travel  71  miles  and  at  the  same  time  be  afflicted 
with  the  said  disease.  I  have  weighed  the  evidence  for  and 
against  Dr.  Mcaking^s  view  very  carefully.  It  is  true  tliat 
it  is  from  a  layman's  standpoint,  but  I  must  exercise  reason 
and  common  sense;  and,  to  find  that  the  mare  in  question 
died  from  azoturia,  I  would  be  dismissing  as  of  no  value  the 
evidence  of  Drs.  Tanner  and  Elliott  and  the  opinions  of  the 
above  referred  to  authorities.  As  the  result  of  all  the  evi- 
dence submitted,  I  must  disagree  with  the  view  held  by  Dr. 
Meaking  and  come  to  the  conclusion,  as  I  now  do,  tliat  the 
mare  died  from  exhaustion,  the  result  of  negligence  and  want 
of  care  of  the  defendants,  while  driving  the  said  horses  and 
while  the  horses  were  in  their  custody. 

I  fix  the  loss  of  the  mare  at  $200.  This  amount  the 
])laintiff  offered  to  take  in  settlement,  and  1  presume  it  wa** 
a  fair  value.  The  team  cost  $450;  and,  according  to  the 
evidence  of  the  pl-aintiff,  the  mare  was  of  no  more  value 
except  for  breecUng  purposes  than  was  the  gelding.  The 
gelding  shewed  signs  of  exhaustion  as  well  from  the  long 
drive;  he  was  brought  into  the  stable  in  a  very  tired  state; 
and,  from  the  evidence  of  several  witnesses,  I  find  that  he  was 
suffering  from  the  effects  of  the  distance  travelled  and  lack 
of  proper  care.  The  plaintiff,  in  consequence  of  the  animal's 
condition,  liad  him  put  in  pasture  to  recuperate,  and  the 
animal  was  there  for  some  weeks  before  being  sold,  and  the 
loss  to  the  plaintiff  in  the  said  livery  business  through  the  non- 
use  of  the  said  gelding,  he  said,  would  be  about  $12  a  week. 
I  fix  the  loss  at  $1  a  day  and  allow  him  for  IT)  days,  or  $15, 
T  also  allow  the  plaintiff  $10  for  removing  and  burying  the 
carcass  of  the  dead  animal. 

There  will  be  judgment  for  the  plaintiff  for  $225  and 
costs;  the  witness  Dr.  Tanner  will  be  allowed  professional 
witness  fees. 
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BRITISH  COLUMBIA. 

Gregory,  J.  January  4th,  1912. 

CHAMBERS. 

Re  A^CTORIA  VOTERS'  LIST. 

Municipal  Elections — Voters'  'List — Names  Placed  on  List 
by  Clerh — Removal  by  Court  of  Revision — Authority  of 
Court  —  Declarations  not  Made  before  Commissioners 
Specified  in  Municipal  Elections  Act — Special  Commis- 
sioners Appointed  under  Provincial  Elections  Act — (7on- 
dition  Preceden t — Disfranchisement. 

An  application  by  a  nnmber  of  honseholders,  under  sec.  17  of  the 
Municipal  Elections  Act,  to  a  Jud^^e  of  the  Supreme  Court  of  British 
Columbia,  to  have  their  names  placed  on  the  voters*  list  for  the  City 
of  Victoria,  was  dismissed. 

The  names  were  orij^inally  placed  on  the  list  by  the  clerk  of  the 
municipality,  but  were  stnick  ofif  by  the  Court  of  Revision,  under 
sec.  14  (r)  of  the  Act,  on  the  ground  that  the  applicants  had  not 
made  the  statutory  declaration  required  by  sec.  6  before  a  commis- 
sioner for  taking  affidavits  in  the  Supreme  Court : — 

Held,  that  the  Court  of  Revision  had  power,  under  sec.  14. 
sub-sec.  2,  of  the  Act,  to  review  the  action  of  the  clerk,  on  the 
ground  stated. 

Davie  ft  V.  Hopkins,  3  C.  B.  N.  S.  370.  distinguiflhed. 

Held,  also,  that  special  commissioners  appointed  under  sec.  13  of 
the  Provincial  Elections  Act  for  taking  affidavits  for  use  under  that 
Act  were  not  commissioners  for  taking  affidavits  in  the  Supreme 
Court,  and  were  not  authorised  to  take  declarations  under  the 
Municipal  Elections  Act,  and  declarations  made  before  them  by  the 
applicants  were  not  declarations  under  the  Act. 

Held,  also,  that,  although  the  applicants  were  possessed  of  the 
qualifications  entitling  them  to  be  placed  on  the  list,  on  making  the 
proper  declarations,  the  making  of  those  declarations  was  a  condition 
which  must  be  complied  with;  and  the  names  could  not  be  placed 
on  the  list. 

Application  under  the  provisionsi  of  sec.  17  of  the 
Municipal  Elections  Act,  cli.  14  of  the  British  Cblumbia 
ptatutcB  of  1908,  by  a  number  of  householders,  to  have  their 
names  placed  on  the  voters'  list  for  the  City  of  Victoria. 

The  names  were  originally  placed  on  the  list  by  the 
clerk  of  the  municipality,  but  were  struck  off  by  the  Court 
of  Revision,  acting  under  the  authority  of  sec.  14  (c)  of  the 
Act,  on  the  ground  that  the  applicants  had  not  made  the 
statutory  declaration  required  by  sec.  6  before  a  commis- 
sioner for  taking  aflBdavits  in  the  Supreme  Court,  but  be- 
fore a  special  commissioner  for  taking  affidavits  appointed 
under  the  Provincial  Elections  Act  (sec.  13  of  ch.  17  of 
the  British  Columbia  statutes  of  1903-4). 


Digiti 


zed  by  Google 


1912]  ^E  VICTORIA  VOTERS'  LIST.  831 

Maclean,  K.C..  for  the  applicants,  raised  two  points: 
(1)  that  the  Court  of  Revision  had  no  jurisdiction  to  review 
the  finding  of  the  clerk  as  to  the  authority  or  qualification 
of  the  commissioner  before  ^iiom  the  declaration  was 
taken;  (2)  that  a  commissioner  appo'nted  under  the  Pro- 
vincial Elections  Act  is  qualified  to  take  the  declaration, 
inasmuch  as  he  is  a  commissioner  for  taking  affidavits; 
and  the  Court  will  ignore  the  qualification  in  the  statute 
that  he  is  appointed  ^'  for  the  purpose  of  acting  under  the 
Act "  or  will  treat  the  words  merely  as  a  declaration  of  the 
reasons  for  making  the  appointment. 

McDiarmid,  for  the  Corporation  of  the  City  of  Victoria. 

Gregory,  J. : — It  is  undisputed  that  the  applicants  have 
the  necessary  qualifications,  and  are  entitled  to  go  on,  if 
the  declarations  are  properly  made. 

Mr.  Maclean  lays  great  stress  upon  his  first  point,  and 
he  frankly  admits  that  his  argument  goes  the  length  of 
holding  that,  if  the  clerk  put  names  on  the  list  without 
any  declaration  at  all,  the  Court  of  Revision  would  have 
no  jurisdiction  to  remove  them  on  that  ground.  He  cites 
Davies  v.  Hopkins  (1857),  3  C.  B.  N.  S.  37(5,  where  a  very 
similar  contention  was  successfully  maintained;  hut  I  do 
not  think  it  assists  him,  because  that  decision  turned  upon 
the  wording  of  the  statute  (6  &  7  Vict.  ch.  18),  then  under 
consideration,  and  Cockburn,  C.J.,  and  Williams,  J.,  ex- 
pressly drew  attention  to  the  peculiar  wording  of  that 
statute.  Williams,  J.,  stated,  at  p.  387,  that,  if  the  appli- 
cation before  the  Court  had  been  one  to  insert  a  name 
omitted  by  the  overseer,  the  decision  of  the  Court  would 
have  to  be  different,  as  in  such  case  it  had  to  be  proved 
before  the  revising  barrister  that  the  proper  notice  had 
been  given,  and  that  the  applicant  possessed  the  qualifica- 
tion named  in  that  statute;  but,  as  the  case  before  the 
Court  was  one  to  strike  out  a  name  on  the  list,  the  revising 
barrister  could  only  inquire  into  such  matters  as  the  statute 
permitted  h'm  to  inquire  into,  in  such  case;  and  the 
sufficiency  of  the  notice  was  not  one  of  them.  Now,  our 
statute  makes  no  distinction;  the  duties  of  the  Court  of 
Revision  are  the  same  whether  a  name  has  been  improperly 
placed  on  the  list  or  improperly  omitted  from  it.  Sub- 
section 2  of  sec.  14  of  the  Municipal  Elections  Act  provides 
that  the  Court  of  Revision  shall  correct  and  revise  the  list, 
and   shall   have   power  "  to  determine   any  application   to 
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strike  out  the  nome  of  any  person  whicli-has  \yeen  improp- 
erly plaged  thereon  or  to  place  on  such  list  the  name  of  anv 
person  improperly  omitted,"  etc. 

If  there  has  been  no  declaration,  or  a  declaration  made 
before  an  unauthorised  person,  and  yet  the  name  of  the 
declarant  appears  on  the  list,  it  is  beyond  dispute  that  the 
requirements  of  sec.  6  of  the  Act  have  not  been  complied 
with,  and  the  name  has  been  improperly  placed  there;  that 
is  the  exact  situation  which  the  Court  of  Eevision  is  em- 
powered to  deal  with  under  our  statute. 

It  seems  to  me,  therefore,  clear  beyond  doubt  that  ^Ir. 
Maclean's  first  contention  is  unsound. 

As  to  tTie  second  point,  there  may  be  some  doubt: 

My  attention  has  been  called  to  the  case  of  In  re  Pro- 
vincial Elections  Act,  10  B.  C.  R.  114,  and  particularly  to 
tihe  remarks  of  Mr.  Justice  Walkem  at  the  bottom  of  p. 
120,  to  the  effect  tliat  franchise  Acts  are  to  be  liberally 
construed,  as  their  object  is  to  enfranchise  and  not  disfran- 
chise persons  possessing  the  necessary  qualifications.  In 
fhat  case  the  lansruage  of  the  Act  itself  was  broad,  and  the 
Couft  held  that  it  could  not  Ire  cut  down  by  implication 
from  the  form  of  the  jurat  given  in  a  specimen  affidavit 
set  out  in  a  Fchedule  to  the  Act.  Xo  one  will  be  inclined 
to  question  the  soundness  of  that  decision,  or  Mr.  Justice 
Walkem's  remarks:  but  neither  seems  to  me  to  justify  me 
in'  ignoring  the  plain  qualification  of  the  powers  of  a  com- 
missioner appointed  under  sec.  13  of  the  Provincial  Elec- 
tions Act. 

Tliat  section  is  as  follows:  "The  Lieutenant-Governor 
in  Council  may  appoint  any  person*  who  is  a  British  sub^'ect 
as  a  commissioner  for  taking  affidavits  in  the  i^upreme 
Court  for  a  limited  period  without  payment  of  any  fee,  for 
the  purpose  of  acting  under  this  Act  in  the  electoral  dis- 
trict in  which  he  resides.*' 

The  commissioners  before  whom  the  declarations  in 
question  were  made  were  appointed  under  that  section,  and 
the  order  in  council  appointing  them  and  their  official  noti- 
fication of  apy)ointment  expressly  state  that  the  appoint- 
ment is  ''  for  the  purpose  of  acting  "  under  that  Act.  The 
applicants  argue  that  the  words  of  qualification  in  the  Act, 
the  order  in  council,  and  the  notification,  mean  nothing,  are 
merely  a  declaration  of  the  reason  why  the  appointments 
are  made,  and  that,  once  made,  the  appointees  have,  as 
Mr.  Maclean  puts  it,  "  the  full  appointment,''  and  have  full 
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powor  and  authority  to  take  any  declarations  made  in  any 
cause  or  matter  pending  in  the  Supreme  Court.  I  cannot 
asrree  with  that:  to  me  the  language  appears  perfectly 
Iilain;  and,  in  addition,  the  temporary  nature  of  the  appoint- 
ments, the  limitation  of  the  appointees'  activities  to  the 
electoral  district  in  which  they  reside,  the  fact  that  there  is 
no  fee  payable,  and  that  they  are  not  appointed  by  a  Judge 
of  the  Supreme  Court  under  the  Oaths  Act  (changed  in 
1911),  under  which  appointment,  on  payment  of  a  fee.  they 
received  a  formal  commission  under  the  seal"  of  the  Su- 
preme Court,  and  were  entered  on  the  roll  of  comm-ssioners 
in  the  registry  of  that  Court,  all  indicate,  1  think,  that  the 
legislature  intended  expressly  to  restrict  the  powers  of 
such  appointees  to  the  purposes  of  that  Act:  to  accept  tlic 
applicants'  contention  would  be  to  treat  these  qualifying 
words  as  surplusage. 

It  is  a  we'.l-known  rule  of  interpretation  of  statutes  that 
such  a  sense  is  to  be  made  upon  the  whole  as  that  no  clause, 
sentence,  or  word,  shall  prove  superfluous,  void,  or  insig- 
nificant, if  by  any  other  construction  they  may  all  be  made 
useful  and  pertinent:  Craies  on  Statute  Law,  2'nd  ed.,  p. 
112. 

If  the  persons  taking  the  declarations  had  no  authority 
to  do  so,  then  they  cannot  be  looked  at — they  are  not  dec- 
larations under  the  Act:  see  Refolds  v.  Williamson,  25 
C.  P.  49,  and  other  cases  referred  to  by  Mr.  McDiarmid. 

Although  the  declarants  are  possessed  of  the  qualifica- 
tions entitling  them  to  be  placed  on  the  list  on  making 
the  proper  declaration,  the  making  of  that  declaration  is  a 
condition  precedent  which  must  be  complied  with.  The 
^funicipal  Elections  Act,  sees.  6  and  7,  provides,  not  only 
that  the  declaration  shall  be  made,  but  also  the  form  of  it, 
the  ])articular  month  in  which  it  shall  be  made,  and  that 
it  must  be  filed  with  the  clerk  within  twenty-four  hours 
after  it  is  made.  That  these  provisions  cannot  be  ignored 
will  not  be  disputed ;  then,  surely,  neither  can  the  provision 
directing  before  whom  the  declaration  is  to  be  made. 

The  only  possible  doubt  appears  to  me  to  arise  from  the 
fact,  pointed  out  by  Mr.  McDiarmid,  that  both  the  Provin- 
cial and  Municipal  Elections  Acts  use  the  same  expression, 
viz.,  **  Commissioner  for  taking  aflBdavits  in  the  Supreme 
Court,''  and,  strictly  speaking,  there  is  no  such  officer 
known  outside  of  those  Acts — ^the  Oaths  Act,  sec.  1,  stat- 
ing that  commissioners  appointed  under  it  "  shall  be  styled 
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commissioners  for  taking  affidavits  within  British  Col- 
umbia/' But  tliat  Act  goes  on  to  provide  that  the  acts 
of  such  commissioners  are  valid  in  all  Courts  of  the  pro- 
vince; and  it  is  common  knowledge  that  they  are  alwa>> 
spoken  of  as  commissioners  for  taking  affidavits  in  the 
Supreme  Court,  which  they  in  fact  are.  Neither  of  the 
Elections  Acts  state  that  the  commissioners  therein  named 
shall  be  styled  in  any  particular  way;  and  to  hold  that, 
because  of  the  mere  similarity  of  the  expression  in  those 
Acts,  commissioners  under  the  Provincial  Act  are  the  per- 
sons named  to  take  declarations  under  the  Municipal  Act. 
would  not  only  greatly  enlarge  the  powers  of  the  former 
commissioners,  in  direct  antagonism  to  the  express  words 
of  that  Act,  but  it  would  exclude  commissioners  as  gener- 
ally understood  from,  taking  them.  I  cannot  think  that 
the  legislature  intended  to  do  any  such  thing  in  so  indirect 
a  way,  and  by  such  uncertain  language. 

The  final  and  authoritative  determination  of  this  ques- 
tion is  of  great  importance  to  the  electors.  I  have,  there- 
fore, hurried  my  decision  in  order  that  it  may  be  brought 
before  the  Court  of  Appeal,  which  sits  on  the  9th  instant: 
and  there  is  no  doubt  that,  on  a  proper  application;  an 
appeal  herein  would  be  given  priority  so  that  it  might  be 
disposed  of  before  the  elections  on  the  11th  instant. 

The  application  will  be  dismissed ;  but,  by  agreement 
between  the  parties,  the  city  coi-poration  will  pay  the  costs, 
fixed  at  $100. 
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BBITISH  COLTTMBIA. 

January  9th,  1912. 

court  of  appeal. 

HELSON    V.    MORHlSEr    FERXIE    AND    MICHEL 
R.  W.  CO. 

Railway  —  Injury  to  Person  Crossing  Track  in  Village  — 
"  Train  "  Moving  Reversely  —  Coupling  of  Cars — "  Run- 
ning  out  the  Slack" — Neglect  to  Station  Man  at  Rear 
of  Cars — Negligence  —  British  Columbia  Rail-way  Act, 
1897,  sec.  100  —  Findings  of  Jury  —  Nondirection  — 
New  Trial — Contributory  Negligence — Ultimate  Negli- 
gence. 

The  plaintiff  was  run  ovor  by  cars  of  th*>  defendants  moving 
reversely  on  the  tracks  laid  in  a  village,  and  brought  fthis  action  to 
recover  damages  for  his  injuri**s,  alleging  that  a  man  was  not  stationed 
at  the  rear  end  of  the  "  train,"  as  required  by  sec.  100  of  the  British 
Columbia  Railway  Act,  1807:  — 

Held,  that  it  was  the  duty  of  the  trial  Judge  to  draw  the  atten- 
tion of  the  jury  to  the  rule  laid  down  by  the  legislature  in  sec.  100, 
and  to  give  them  a  definition  of  the  word  "  train ;"  and.  as  he  had 
■  not  done  so,  and  a  verdict  had  been  given  for  the  defendants,  there 
should  be  a  new  trial. 

Scmhle,  that,  if  a  number  of  cars  are  connected  and  are  forced 
backward  by  the  concussion  made  in  coupling,  they  consti-tute  a 
"  train."  If  it  was  permissible  to  "  run  out  the  slack "  without 
placing  a  man  at  the  rear  of  the  train,  it  should  have  been  left  to  the 
jury  to  say  whether  the  train  was  moving  reversely  as  a  train,  or 
whether  the  accident  was  the  result  of  merely  running  out  the  slack. 

Semble,  also,  that  the  trial  .Tudge*s  direction  to  the  jury  as  to 
primary,  contributory,  and  ultimate  negligence,  was  correct. 

Appeal  by  the  plaintiflE  from  the  judo^ment  of  the  trial 
Jiid^o  in  favour  of  the  defendants,  upon  the  findings  of  a 
jury,  in  an  action  for  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  by  being  run  over  by  cars  moving 
reversely  upon  the  defendants'  railway  tracks  in  a  village. 

The  appeal  was  heard  by  Macdoxald,  C.J.A.,  Irving 
and  Galliher,  JJ.A. 

^foTaggart,  for  the  plaintiff. 

Davis,  K.C.,  and  M.  A.  Macdonald,  for  the  defendants. 

The  judgment  of  tlie  Court  was  delivered  by 
Irving,  J.A.: — In  this  case  there  must  be  a  new  trial. 
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The  provisions  of  sec.  100  of  the  Railway  Act  (1897) 
wore  not  put  before  the  jury  by  the  learned  Judge  in  his 
charo^e. 

Tt  was  admitted  that  the  place  in  which  the  act  took 
place  was  a  village.  It,  therefore,  became  the  duty  of  the 
Judge  to  draw  the  attention  of  the  jury  to  the  rule  laid 
down  by  the  leg'slature  under  the  above  sioction,  and  give 
to  them  a  definition  of  the  word  ''  train."  What  is  a 
"  train ''  is  a  question  for  the  Court,  and  it  may  be  that  in 
giving  that  definition  the  Judge  may  trench,  apparently, 
on  the  duty  of  the  jury  to  deal  with  the  facts. 

An  engine  with  its  tender  has  been  held  in  HoUinger  v. 
Canadian  Pacific  R.  W.  Co.,  21  0.  R.  705,  affirmed  20  A.  R. 
250,  to  be  a  train.  Three  trucks  without  an  engine  at- 
tached have  been  held  to  be  a  train:  Cox  v.  Great  Western 
R.  W.  Co.,  9  Q.  B.  D.  lOfi;  and  it  seems  to  me  that,  if  a 
number  of  cars  are  connected  and  are  forced  backward  by 
the  concussion  made  in  coupling,  they  constitute  a  ^^  train.'' 

Tt  was  argued  that  it  would  be  unreasonable  to  expect 
that  a  man  was  to  be  stationed  on  the  last  of  a  number  of 
cars  about  to  be  coupled  up,  and  that  a  proper  allowance 
ought  to  be  made  for  the  man  who  had  been  the  rear 
brakesman  to  reach  the  new  rear  end  of  the  train — or  at 
any  rate  that  until  the  newly  coupled  train  got  under  way, 
the  section  should  not  apply — ^that  there  should  be  a  cer- 
tain space  allowed  to  be  traversed  by  the  end  of  the  train 
("running  out  the  slack,"  it  was  called)  before  it  became 
necessary  to  station  a  man  at  the  end. 

Xone  of  these  arguments,  in  my  o})inion,  should  be 
allowed  to  whittle  away  the  meaning  of  the  language  of 
the  statute. 

Then,  assuming  that  T  am  wrong,  and  that  it  is  permis- 
sible to  **  run  out  the  slack  "  without  a  man  being  placed 
at  the  rear  of  the  train,  it  slionld  have  been  left  to  the  jury 
to  say,  was  the  "  train  moving  reversely  "  as  a  train,  or  was 
the  accident  the  result  of  merely  running  out  the  slack? 

There  was  one  other  portion  of  the  charge  objected  to. 
The  learned  Judge  told  the  jury  that,  if  the  plaintiff  was 
himself  guilty  of  negligence,  and  that,  negligence  on  his 
part  contributed  to  the  injury,  then  he  cannot  recover  (p. 
155.)  That,  however,  must  be  read  with  the  portion  (p. 
149)  where  the  learned  Judge  (compare  Jones  v.  Toronto 
and  York  Radial  R.  W.  Co.,  23  0.  L.  R.  331)  pointed  out 
that,  although  the  plaintiff  himself  might  have  been  guilty 
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of  negligence,  yet  if  the  defendants  could,  by  taking  ordin- 
ary care,  have  avoided  the  mischief,  then  the  plaintiff's  negli- 
gence would  be  no  defence.  It  might  have  been  plainer  if 
the  extract  I  have  given  from  p.  149  had  followed  immedi- 
ately after  that  taken  from  p.  155;  but,  if  this  objection 
stood  alone,  I  would  not  be  in  favour  of  granting  a  new 
trial. 


BRITISH  COLUMBIA. 

jAyxjARY  9th,  1912. 

COURT  OF  APPEAL. 

REX  V.  CHLOPEK. 

Ship — Foreign  Vessel — Illegal  Fishing  in  Canadian  Waters 
— Three-mile  rAmit— Evidence  —  Onus  —  R,  8.  C.  1906 
ch.  47,  sec,  21  —  Abandonment  of  Fishing  Gear  —  In- 
ference, 

Held,  upon  the  evidence,  irreBpective  of  the  onus  of  proof  under 
seo.  21  of  the  Customs  and  Fisheries  Protection  Act.  B.  S.  C.  1906 
ch.  47,  that  the  Crown  had  established  that  the  defendants*  ship 
**  Ediie  "  was  on  a  certain  day  in  Canadian  waters,  within  the  three- 
mile  limit,  enpra^ed  in  fishins:;  and  was  liable  to  forfeiture  under 
sec.  10. 

Judgment  of  Hx'Nter,  C.J.B.C..  affirmed. 

The  inference  to  be  drawn  from  the  act  of  the  defendants  in 
suppressing  evidence  by  abandoning  a  portion  of  their  fishing  gear 
was,  that  it  waa  in  Canadian  waters,  and  that  its  exi.<»tence  was 
concealed  in  order  that  it  might  not  be  used  as  evidence  against  the 
defendants*  ship. 

Appeal  bv  the  defendants  from  the  judgment  of  TTunter, 
C.J.B.C.,  in  favour  of  the  Crown,  in  an  action  for  forfeiture 
of  the  defendants'  ship,  for  fishing  within  the  three-mile 
limit. 

The  appeal  was  heard  by  Macdonald,  C.J.A.  Irving 
and  Galukkr^  JJ.A. 

Ritchie,  K.C,  and  Reid,  K.C.,  for  the  defendants. 
Macdonell,  for  the  Crown. 
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IiiviNO,  J.A. : — I  would  dismiss  this  appeal.  I  reach 
that  conclusion  on  the  facts  of  the  case,  and  irrespective  of 
the  onus  which  the  appellants  contend  that  the  learned  Chief 
Justice  improperly  placed  upon  them.  Tlie  contention  put 
forward  by  the  appellants  that  sec.  21  of  R.  S.  C.  1906  ch. 
47  applies  to  a  class  of  action  wholly  different  from  this 
action  is,  in  my  opinion,  sound. 

Coming  to  the  facts  of  the  case,  it  is  established  beyond 
doubt  that  the  "  Edrie  '^  was,  on  the  day  in  question,  in 
Canadian  waters. 

There  were  on  the  bridge  of  the  "  Rainbow,"  in  addition 
to  the  quartermaster  at  the  wheel:  (1)  Commander  Stewart 
directing  the  navigation  of  the  "  Rainbow/'  and  taking  from 
time  to  time  her  bearings  and  the  bearings  of  the  "  Edrie ;"' 
(2)  Mr.  Moore,  the  first  lieutenant,  who  verified  two  of  the 
•^  fixes  "  of  the  "  Edrie ''  made  by  Commander  Stewart,  and 
who  also  fixed  the  position  of  the  ^^  Rainbow '*  at  R. ;  (3) 
Lieutenant  Edwards,  who  held  the  Range  Finder  on  the 
"Edrie"  from  14,000  yards  down  to  750  yards,  and  who, 
for  the  information  of  Captain  Stewart,  called  out  the  dim- 
inishing distances  at  every  100  yards,  and  (4)  Lieutenant 
Holt,  who  watched  the  "  Edrie  "  and  her  small  boats  through 
a  telescope,  and  who  from  time  to  time  reported  to  Captain 
Stewart  the  movements  of  the  vessel  and  her  dories.  Prom 
the  bearinors  thus  taken,  Commander  Stewart  has  placed  the 
"  Edrie  '*  on  the  chart  as  being  at  12.39  at  a  point  marked 
1;  at  12.48  at  a  point  marked  2;  and  at  110  at  a  point 
marked  R.  Each  of  those  three  places  is  within  the  three- 
mile  limit. 

Tiieutenant  Holt  reported  that,  when  he  first  saw  the 
dories,  they  were  to  the  southward  of  the  "  Edrie/*  and  that 
later  he  picked  them  up  close  alongside  her. 

During  the  period  that  elapsed  between  the  time  when 
the  "  Edrie  "  was  first  sighted  until  she  was  at  point  R.,  she 
was  engaged  in  getting  the  fish  out  of  the  dories  on  to  her 
own  deck.  It  was  the  final  act  necessary  to  reduce  the  fish 
into  actual  possession.  That  act,  or  the  act  of  lifting  the 
dories  bodily  with  the  fish  on  board  them,  seems  to  me  as 
much  a  part  of  the  operation  of  fishing  as  those  things  which 
are  admittedly  *' fishing,'*  e.g.,  dropping  the  hooks  over- 
board or  pulling  the  lines  in  to  see  if  anything  has  been 
caught,  are. 
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At  any  rate,  proof  of  that  operation  —  of  lifting  the 
fiA\  from  dories  on  to  tlie  deck  of  the  "  Edrie/'  hoth 
dories  and  "Edrie"  being  within  Canadian  waters — 
raised  a  sufficient  case  to  require  evidence  to  be  ad- 
duced by  the  defendants  tliat  they  were  not  fishing:  see 
Hollis  V.  Young,  [1909]  1  K.  B.  629;  and,  when  that  evi- 
dence was  given,  it  transpired  that  the  officers  of  the  ''  Edrie," 
altliough  pretending  to  shew  their  captors  where  they  had 
been  fishing,  and  that  they  had  picked  up  all  their  gear, 
liad,  in  fact,  left  a  large  amount,  fully  one  half  of  their  out- 
fit, in  the  sea.  The  deliberateness  of  this  concealment  i< 
shewn  by  the  fact  that  no  mention  of  the  circumstance  of 
the  loss  was  made  in  the  ^*  EdrieV  log,  a  very  carefully  pre- 
pared document. 

The  inference  I  would  draw  from  this  act  of  abandon- 
ment— this  suppression  of  evidence — was,  that  the  unrecov- 
tued  gear  was  in  Canadian  waters,  and  its  existence  was  con- 
cealed from  the  *^  Rainbow  "  officers  in  order  that  it  might 
j)ot  be  used  as  evidence  against  the  defendants*  ship,  which 
the  master  then  knew  was  arrested  for  fishing  in  Canadian 
waters. 

Starkie,  in  his  Law  of  Evidence  (1853),  speaks  of  the 
suppression  or  destruction  of  evidence  as  a  "  prejudicial  cir- 
cumstance of  great  weight;''  and  Wills  on  Circumstantial 
Evidence   (1902)   reproduces  the  statement  with  approval. 

The  principle  of  presuming  against  a  spoliator  is  adopted 
in  international  law  when  papers  have  been  spoliated  by  a 
captured  party:  The  Hunter  (1815),  1  Dodson  480. 

Macdonald,  CJ.A.  : — In  the  view  I  take  of  the  evidence, 
it  becomes  unnecessary  to  determine  the  construction  which 
ought  to  be  placed  upon  R.  S.  C.  1906  ch.  47,  sec.  21. 
Therefore,  for  the  purpose  of  this  opinion,  I  will  assume  that 
the  onus  of  proof  of  the  offence  charged  was  upon  the  re- 
spondent. I  have  had  the  advantage  of  reading  the  rea- 
sons for  judgment  of  Mr,  Justice  Irving,  and  I  concur  in 
liis  view  of  the  evidence.  I  will  only  venture  to  add  to  those 
reasons  by  referring  to  other  evidence  which,  to  my  mind, 
lias  an  important  bearing  upon  the  case,  and  which  indicates 
very  clearly  how  little  confidence  the  captain  of  the  "  Edrie  " 
liad  in  the  bearings  which  he  claims  to  have  taken  just  be- 
fore the  seizure,  and  upon  which  the  appellants  rely.  He 
admits  that  as  early  as  11.50  he  knew  the  character  of  the 
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approaching  ship.  From  that  time  until  the  seizure  wa^ 
made,  lie  was  making  very  strenuous  efforts  to  get  in  b^ 
dories  and  fishing  gear.  In  other  words,  he  was  taking  up 
that  which  would  have  proven  beyond  question  whetlier  he 
was  or  was  not  within  the  three-mile  limit.  He  was  destroy- 
ing the  evidence  which  would,  according  to  his  stor)-,  have 
established  beyond  dispute  that  he  was  outside  the  three- 
mile  limit.  The  excuse  which  he  gives  for  this  does  not  ap- 
peal to  me.  I  take  the  following  extracts  from  his"  evi- 
dence : — 

"  Q.  I  am  asking  you  this — at  11.50  you  w^ere  absolutely 
certain  that  it  was  a  Canadian  cruiser?    A.  Yes,  sir. 

"  Q.  Now,  those  buoys  remained  in  the  water  there  from 
11.50  until  5  or  10  minutes  to  1?    A.  Yes. 

**  Q.  And  your  bearings  were  taken  for  the  purpose  of 
convincing  you  that  you  were  outside?     A.  Yes. 

**  Q.  Now,  is  there  any  reason  why  they  should  not  havf 
remained  there  10  or  15  minutes  longer  to  convince  the 
captain  of  tlie  '  Rainbow '  that  you  were  outside  ?  A.  Yes, 
there  is  this  reason — if  those  buoys  had  remained  10  or  15 
minutes  longer  there,  the  men  would  have  had  to  haul  thii 
gear  in  and  look  at  it  for  10  or  15  minutes,  and  would  not 
be  doing  anything. 

"  Q.  Now,  if  those  buoys  remained  there  when  the  '  Rain- 
bow '  came  up,  the  *  Rainbow '  could  have  taken  the  bear- 
ings just  as  well  as  you.     A.  I  suppose  they  could. 

•^  Q.  The  buoys  were  anchored  there?     A.  Yes. 

"  Q.  And  there  was  no  chance  of  moving  at  all  ?   A.  No. 

'*  Q.  And  the  '  Rainbow '  was  within  200  yards  of  you 
W'hen  you  took  up  that  last  buoy?    A.  Ye^f." 

I  would  dismiss  the  appeal. 

Galliher,  J.A.  : — The  evidence  adduced  by.  the  Crown 
satisfies  me  that  the  appellants  were  fishing  within  the  three- 
mile  limit. 

I  agree  with  my  brother  Irving  that  the  dories  are  a  part 
of  the  fishing  tackle  or  appliances. 

The  appeal  should  be  dismissed. 
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BRITISH  COLTniBIA. 

January  9th,  1912. 

court  of  appeal. 

LAYCOCK  V.  LEE  AND  FBASER. 

Principal  and  Agent — Purchase  of  Land  by  Agent  front 
Principal — Fiduciary  Relationship  —  Option  —  Deed  — 
Setting  aside  —  Election  —  Estoppel, 

Held,  upon  the  evidence,  affirmiuj?  the  judgment  of  the  trial  Judge^ 
setting  aside  a  sale  and  conveyance  of  land  made  by  the  plaintiff  to 
the  defendants,  that  there  was  a  fiduciary  relationship  between  the 
plaintiff  and  his  agents,  the  defendants,  that  called  for  the  fuUesIT 
disclosures  from  them  before  they  purchased  the  property  from  him^ 
and  that  they  had  not  disclosed  to  him  the  circumstances  which  made 
the  property  much  more  valuable  than  it  was  at  the  time  he  purchased 
it,  upon  their  advice. 

Held,  also,  that  the  plaintiff  was  not,  in  the  absence  of  dear  and 
cogent  evidence  that  he  had  had  presented  to  his  mind  proper  materials 
upon  which  to  exercise  his  power  of  election,  estopped  by  his  deed  of 
conveyance  implementing  the  option  he  hod  given. 

Appeal  by  the  defendants  from  the  judgment  of  the 
trial  Judge  in  favour  of  the  plaintiff  in  an  action  to  ?ct 
aside  a  sale  and  conveyance  of  land  by  the  plaintiff  to  the 
defendants. 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  IRVINO 
and  Galliher,  JJ.A. 

W.  J.  Taylor,  K.C.,  for  the  defend  ri,«=. 

Maclean,  K.C.,  for  the  plaintiff.  i 

The  judgment  of  the  Court  was  delivered  by 
Irving,  J.A.: — I  would  dismiss  this  appeal.  The  fact& 
of  the  case  seera  to  me  t^  establish  that  there  was  a  fiduci- 
ary relationship  between  the  plaintiff  and  his  agents  that 
called  for  the  fullest  disclosures  from  them  before  they 
purchased  the  property  from  him. 

They  had  advised  him  to  purchase  the  property  in 
question;  they,  as  his  agents,  had  learned  that  he  would  be 
satisfied  to  sell  under  normal  conditions  at  a  comparatively 
small  advance;  then  came  a  complete  change.  The  street, 
which  had  been  an  insignificant  back  street,  Mas,  possibly 
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by  reason  of  events  which  no  one  could  forecast,  about  to 
become  one  of  the  main  arteries  of  the  town.  It  was  the 
defendants'  duty  to  point  this  out  to  him,  and  to  tell  him 
that  be  had  a  right  to  look  for  a  much  greater  profit  than 
that  which  he,  under  former  conditions,  had  been  willing 
to  accept. 

It  was  their  duty  to  point  out  to  him,  in  the  change  of 
circumstances,  that  a  two  weeks'  option  to  purchase  this 
property  at  a  fixed  sum  was  so  advantageous  to  any  one 
wanting  property  that  the  option  itself  would  be  worth 
$500.  See,  on  the  duty  to  disclose,  the  judgment  of  Fry, 
J.,  in  Davies  v.  London  and  Provincial  Marine  Insurance 
Co.,  8  CJh.  D.  469,  at  p.  474. 

As  to  the  argument  that  the  plaintiff,  by  signing  the 
deed  of  the  2nd  November,  implementing  the  option,  lost 
his  right  to  complain,  this  was  founded  on  an  amendment 
allowed  at  the  trial.  The  plaintiff  says  at  p.  22:  *^At  that 
time,  I  knew  very  little  about  real  estate.  I  had  given 
them  a  signed  option,  and  I  was  under  the  impression  that 
the  signed  option  was  absolutely  binding,  and  that  I  could 
not  make  any  objection  to  it." 

The  answer  to  the  defendants'  argument  is,  that  they 
on  the  2nd  November  still  owed  him  the  duty  to  advise 
him  of  the  true  value  of  the  properly,  and  that  he  should 
seek  independent  advice. 

If  the  defendants  are  entitled  to  succeed  on  this  plea, 
it  is  by  virtue  of  the  doctrine  of  estoppel. 

I  doubt  if  that  plea  is  properly  pleaded;  but,  assuming 
that  it  is,  in  my  opinion  the  defendants  must  shew — ^by 
clear  and  cogent  evidence  (De  Bussche  v.  Alt,  8  Ch.  D. 
286,  at  p.  313) — ^that  the  plaintiff  had  presented  to  his  raind 
proper  materials  to  exercise  his  power  of  election.  Failing 
that  evidence,  the  same  principles  which  impeach  the 
original  purchase  destroy  also  the  effect  of  any  subsequent 
confirmation  made  in  the  same  absence  of  independent 
advice  and  assistance. 

Appeal  dismissed. 
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BBITISE  COLUMBIA. 

January  0th,  1912. 

court  of  appeal. 

CANADIAN  FINANCIERS  LIMITED  v.  HONG  WO. 

Principal  and  Agent — Agent's  Commission  on  Sale  of  Land 
— Fraud — Clerk  of  Agent  Bringing  about  Sale  to  another 
Cleric — Failure  to  Disclose  Relationship — Duty  of  Agent 

A  principal  cannot  retain  a  profit  made  by  the  fraud  of  hia 
agent,  whether  the  principal  authorised  the  fraud  or  not. 

An  ai?ent  is  not  entitled  to  any  remuneration  in  respect  of  a 
transaction  in  which  he  has  been  ^ilty  of  any  misconduct  or  breach 
of  faith. 

If  an  ag^nt.  directly  or  indirectly,  colludes  with  the  other  side, 
and  so  acts  in  opposition  to  the  interests  of  the  principal,  he  is  not 
entitled  to  any  commission. 

These  principles  were  applied,  and  the  plaintiffs,  estate  agents, 
were  held,  not  entitled  to  a  commission  or  remuneration  for  procuring 
a  purchaser  for  the  defendant's  land,  where  their  clerk,  acting  for 
them,  introduced  to'  the  defendant  another  clerk  of  the  plaintiffs  as 
a  person  who  was  anxious  to  buy  some  property,  without  disclosing 
his  connection  with  the  plaintiffs;  and  brought  about  an  agreement 
for  a  sale  at  the  price  originally  named  by  the  defendant  —  not 
endeavouring  to  secure  for  the  defendant  the  highest  possible  pric«. 

Appeal  by  the  defendant  from  the  judgment  of  the 
trial  Judge  in  favour  of  the  plaintifEs  in  an  action  fcr 
commission  on  the  sale  of  land. 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  Irving 
and  GUlliher,  JJ.A. 

L.  G.  McPhillips,  K.C.,  for  the  defendant. 
Sir  C.  XL  Tupper,  K.C.,  for  the  plaintiffs. 

The  judgment  of  the  Court  was  delivered  by 

Irving,  J.A.: — The  plaintiffs  sue  for  a  conim  st<ion  Izv 
selling  the  defendant's  property. 

A  defence  raised  is,  that  the  plaintiffs  were  guilty  of  a 
breach  of  their  duty  to  the  defendant,  in  that  they  per- 
mitted a  sale  to  be  made  to  one  of  their  clerks,  without 
informing  the  defendant  of  the  identity  of  the  purchaser. 

The  facts  are  very  simple.  The  defendant  intrusted 
his  property  to  the  plaintiffs  for  sale,  the  listing  being  done 
with  Mr.  Snyder,  a  clerk  in  the  sales  department  of  the 
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plaintiffs.  A  few  days  later,  Snyder  brought  to  the  de- 
fendant's house  Mr.  Smiley — a  clerk  in  the  audit  depart- 
ment— and  introduced  him  to  the  defendant  as  a  gentle- 
man recently  arrived  from  England,  who  was  anxious  to 
buy  some  property.  Hong  Wo  wanted  $240  a  foot  frontage; 
but  Smiley,  having  been  previously  informed  by  Snyder 
that  the  property  could  be  bought  for  $215,  refused  to  pay 
fio  much.  Then  Snyder,  without  disclosing  that  he  and 
Smiley  were  in  the  plaintiffs'  office,  and  that  Smiley  had 
seen  the  listing,  or  that  he  (Snyder)  had  told  Smiley  tht> 
minimum  figure  at  which  Hong  Wo  would  sell,  took  part 
in  the  discussion  that  was  going  on  between  the  defendant 
and  Smiley;  and,  acting  as  well  for  the  seller  as  the  buyer, 
brought  the  parties  together,  with  the  result  that  Honj^ 
Wo  agreed  to  accept  from  Smiley  $215  a  foot.  The  de- 
fendant afterwards  refused  to  complete  the  sale  to  SmiUy. 

Under  these  circumstances,  are  the  plaintiffs  cuiitled 
to  recover  their  commission? 

The  plaintiffs  are  responsible  for  Snyder's  miscondui^t  — 
the  act  being  within  the  scope  of  his  authority.  Beside**, 
it  is  well  established  that  principals  (the  plaintiffs)  cannot 
retain  a  profit  made  by  the  fraud  of  their  agent,  whether 
the  principals  authorised  the  fraud  or  not:  Kettle  well  v. 
Refuge  Assurance  Co.,   [1908]    1  K.  B.  545. 

Then  the  rule  of  law  applies  that  an  agent  i^  not  en- 
titled to  any  remuneration  in  respect  of  a  transaction  in 
which  he  has  been  guilty  of  any  misconduct  or  broach  of 
faith.  Salomons  v.  Pender,  3  H.  &  C.  637,  seems  to  me 
very  much  in  point.  There  Martin,  B.,  points  out  some- 
thing that  too  many  real  estate  agents  seem  to  forget, 
that  is,  that  the  seller  of  an  estate  must  be  presumed  to 
be  desirous  of  obtaining  as  high  a  price  as  can  fairly  be 
obtained  therefor;  and  the  purchaser  must  equally  be  pre- 
sumed to  desire  to  buy  it  for  as  low  a  price  as  he  may.  He 
states  the  rule  to  be  this:  that,  if  a  man  employed  as  agent 
becomes  himself  to  any  extent  a  principal,  he  thereby 
annihilates  any  right  which  he  may  have  as  agent.  It  is 
not  a  question  of  profit  or  not ;  the  rule  is  the  same  whether 
the  principal  has  been  damnified  or  not. 

In  Andrews  v.  Eamsay  &  Co.,  [1903]  2  K.  B.  635,  Lord 
Alverstone  hits  the  nail  on  the  head  at  p.  638 :  *^A  principal 
is  entitled  to  an  honest  agent,  and  it  is  only  the  honest 
agent  who  is  entitled  to  any  commission. 
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In  my  opinion,  if  an  agent,  directly  or  indirectly,  col- 
ludes with  the  other  side,  and  so  acts  in  opposition  to  the 
interests  of  the  principal,  he  is  not  entitled  to  any  com- 
mission. The  same  principle  underlies  the  decision  in 
Hodson  V.  Deans,  [1903]  2  Ch.  647,  where  the  sale  by  a 
mortgagee  friendly  society  to  one  of  its  officers  was  set 
aside. 

I  would  allow  the  appeal. 


BRITISH  COITTHBIA. 

January  9th,  1912. 

court  op  appeal.  - 

CLARKSON   V.    NELSON   AND   FORT    SHEPHERD 
R.  W.  CO. 

Trial  —  Jury  —  Order  Refusing — Discretion  —  Appeal  — 
Order  XXXVI.,  Rule  5  —  "  Local  Investigation  "—Wit- 
nesses  Qualifying  themselves  by  Investigation  to  Give 
Evidence, 

Order  XXXVI.,  Rule  5,  gives  a  Jadge  discretion  to  order  a  trial 
without  a  jury  of  any  cause  requiring  *' local  investigation*/'  and 
where  the  cause  is  of  that  Icind,  and  the  Judge  so  orders,  his  discretion 
will  not  be  lightly  interfered  with. 

By  "  local  investigation  "  a  mere  "  view  "  is  not  meant — the  term 
refers  to  the  nature  of  the  evidence.  «• 

An  action  at  the  trial  of  which  persons  are  to  be  called  to  give 
evidence  who  are  not  witnesses  in  the  primary  sense  of  the  word,  but 
who  qualify  themselves  to  give  evidence  by  an  investigation  of  the 
locus  in  quo,  is  a  cause  requiring  local  invesptigation ;  and  in  such  an 
action  an  order  refusing  a  trial  by  jury  was  affirmed. 

Appeal  by  the  plaintiffs  from  an  order  of  Hunter, 
C.J.B.C.,  refusing  the  plaintiffs'  motion  for  a  direction 
that  the  action  be  tried  by  a  jury. 

The  appeal  was  heard  by  Macdonald^  C.J.A.,  Ibvino 
and  Galliher^  JJ.A. 

Davis,  K.C.,  for  the  plaintiffs. 

A.  H.  MacNeill,  K.C.,  for  the  defendants. 

The  judgment  of  the  Court  was  delivered  by 
Macdonald,    C.J.A.: — The    plaintiffs    claim    damages 
for  injury  to  timber  lands  by  fire,  alleged  to  have  originated 
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from  the  defendants'  operation  of  their  railway.  The  qaes- 
which  will  oecupT  the  greater  part  of  the  time  of  the  Court 
and  witnesses  will  he  the  a-scertainment  of  the  qnantity  of 
timher  destroyed  or  injured,  and  this  will  be  attested  by 
expert  witnesses,  or  witnesses  skilled  in  estimating  the 
quantities  of  standing  and  down  timber  on  the  lands  in 
question,  and  the  extent  to  which  the  same  was  destroyed 
or  injured  or  affected  by  reason  of  the  wrong  complained  of. 

The  plaintifTs  desire  to  hare  the  damages  ascertained 
by  a  jury,  but  the  learned  Chief  Justice  of  British  Col- 
uml»ia,  by  the  order  appealed  from,  refused  a  jury. 

If  the  case  falls  within  Order  XXXVI.,  Bule  5,  so  as  to 
give  a  Judge  jurisdiction  to  dispense  with  the  jury,  then 
thp  exercise  of  his  discretion  will  not  be  lightly  interfered 
with.  Bule  5,  above  referred  to,  is  comprehensiye,  and,  in 
my  opinion,  gives  a  large  discretion  to  the  Judge;  it  gives 
him  discretion  to  order  a  trial  .without  a  jury  of  any  cause 
requiring  local  investigation.  That  term  is  wide  enough 
to  cover  almost  any  case,  but  it  is  obvious  that  it  should 
not  receive  any  such  wide  interpretation.  The  application 
of  this  Bule  must  in  every  case  depend  upon  the  facts.  I 
do  not  think  that  by  the  term  "  local  investigation  "  a  mere 
"  view  **  was  meant.  The  practice  of  taking  a  "  view "'  is 
as  old  as  trial  by  jury.  The  legislature  meant  something 
different  when  it  used  the  term  "local  investigation.''  As 
there  can  be  no  local  investigation  other  than  a  view  by 
either  a  jury  or  a  Court  except  through  the  evidence,  then 
I  take  it  the  term  must  have  reference  to  the  nature  of  the 
evidence. 

It  seems  to  me  that  the  case  before  us  is  the  l)ost  ex- 
ample we  could  have  of  what  is  meant  by  that  term.  We 
are  told  that  a  large  number  of  witnesses  are  to  l)e  called 
to  give  evidence  on  l)oth  sides  who  are  not  witnesses  in  the 
primary  sense  of  the  word,  but  who  qualify  themselves  to 
give  evidence  by  an  investigation  of  the  locus  in  quo.  If 
this  case  does  not  fall  within  Rule  5,  I  cannot  conceive  of 
one  where  that  part  of  the  Rule  now  under  consideration 
can  be  applied. 

The  appeal  should  be  dismissed. 
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BRITISH  COLVHBIA. 

January  9Tn,  1912. 

COURT   OP   APPEAL. 

Re  FRENCH. 

Barristers  and  Solicitors — Legal  Professions  Act  —  Admis- 
sion of  Women  to  Practise — Law  Society  of  British  Col- 
umbia— "  Person." 

At  common  law,  women  are  not  eligible  as  barristers  and  solici- 
tors; and  there  is  nothing  in  the  British  Columbia  Legal  Professions 
Act  which  can  be  construed  a«  extending  to  them.  The  word  "  person  '* 
in  the  Act  was  not  intended  to  include  a  woman. 

Order  refusing  a  mandamus  to  the  Law  Society  of  British 
Columbia  to  admit  a  woman  to  practise,  affirmed. 

Appeal  by  Mabel  French  from  an  order  of  a  Judge  re- 
fusing an  application  by  her  for  a  mandamus  to  the  Law 
Society  of  British  Oohimbia  to  admit  her  to  practise  as  a 
barrister  and  solicitor. 

The  appeal  was  hoard  by  Macdonald,  C.J.A.,  Irving 
and  Galliher,  JJ.A. 

J.  A.  Ruasell,  for  the  appellant. 

L.  6.  McPhillips,  K.C.,  for  the  respondents. 

Macdonald,  C.J.A.: — If  at  common  law  women  are 
not  eligible  for  the  legal  profession,  then  I  think  it  is  quite 
clear  that  the  J^gal  Professions  Act  cannot  be  construed 
afi  extending  to  them.  It  has  been  often  affirmed  by  the 
highest  authorities  that  a  statute  will  not  be  construed  to 
change  the  existing  law  unless  the  intention  to  do  so  is 
clearly  expressed,  or  can  fairly  be  inferred  from  the  lan- 
guage and  scope  of  the  enactment;  and  our  statute  does 
not,  in  my  opinion,  respond  to  either  of  these  tests. 

The  trend  of  authority  at  common  law  is,  that  women 
are  not  eligible.  No  case  can  be  found  in  English  or  Can- 
adian jurisprudence  in  support  of  the  appellant's  applica- 
tion. The  only  direct  authority  is  the  other  way,  and 
there  are  many  inferentially  again-st  it.  In  the  United 
States,  the  cases  are  conflicting,  but  the  one  which  was  de- 
cided by  the  highest  authority  there — the  Supreme  Court — 
and  which  is  based  upon  the  common  law  of  England,  is 
against  the  appellant. 
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That  there  are  cogent  reasons  for  a  change,  based  upon 
changes  in  the  legal  status  of  women,  and  the  enlarged 
activities  of  modem  life,  may  be  admitted;  but,  if  we  were 
to  give  effect  to  these  considerations,  we  should  be  usurp- 
ing the  functions  of  the  legislature  rather  than  discharging 
the  duty  of  the  Court,  which  is  to  decide  what  the  law  is, 
not  what  it  ought  to  be. 

I  would  dismiss  the  appeal. 

Irving,  J.A.: — In  reading  sec.  10  of  the  Interpreta- 
tion Act,  and  its  sub-sections  13  and  14,  with  which  we 
are  concerned,  it  is  well  to  remember  that  sec.  2  of  the 
same  Act  provides  that  the  Interpretation  Act  shall  not 
take  effect  where  the  provision  is  inconsistent  with  the 
intention  and  object  of  such  Act,  or  '*  where  the  inter- 
pretation which  such  provision  would  give  to  any  word  is 
inconsistent  with  .the  context.^* 

An  interpretation  clause  should  be  understood  to  define 
the  meaning  of  the  word  thereby  interpreted  in  cases  as  to 
which  there  is  nothing  else  in  the  Act  opposed  to  or  incon- 
sistent with  that  interpretation. 

What  is  the  subject-matter  of  the  statute  we  are  dis- 
cussing? It  was  passed  in  1884,  and  relates  to  the  incor- 
poration of  the  Law  Society,  to  which  body  is  committed 
power  to  make  rules  for  the  education  and  examination  of 
students,  and  for  their  call  to  the  Bar  or  admission  as 
solicitors,  and  it  also  enables  them  to  admit  barristers  and 
solicitors  of  certain  other  countries  to  practise,  upon  their 
complying  with  certain  conditions. 

The  present  applicant  bases  her  application  upon  her 
admission  in  1906  to  practise  as  an  attorney  in  New  Bruns- 
wick, and  her  call  in  the  following  year  to  the  Bar  of  that 
province,  and  it  is  argued  that  there  is  nothing  in  the  con- 
text of  the  Legal  Professions  Act,  1896,  to  prevent  the 
section  relating  to  admission,  of  barristers  and  solicitors 
from  New  Brunswick  being  read  so  as  to  include  a  lady. 

In  the  event  of  her  admission  or  call,  she  would  become 
a  member  of  the  Law  Society;  and,  in  reading  the  par- 
ticular section  upon  which  she  bases  her  application,  we 
must  have  regard  to  the  whole  Act. 

Some  three  yeats  after  the  Act  in  question  was  passed,  a 
decision  was  given  by  Chitty,  J.,  in  In  re  Duke  of  Somerset, 
34  Ch.  D.  465,  on  refusing  to  appoint  a  woman  guardian  ad 
litem  to  an  infant  defendant.  In  the  course  of  his  judgment 
he  p&id:  ^To  grant  the  application  would  be  a  dangerous 
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innovation,  as  a  married  woman,  so  far  as  I  can  see,  would 
not  be  responsible  for  the  costs  of  an  improper  action,  or 
liable  to  pay  those  of  an  improper  defence,  or,  at  most,  would 
only  be  responsible  for  such  costs  to  the  extent  of  her  separate 
estate,  which  would  necessitate  an  inquiry  as  to  her  separate 
•estate  with  all  its  attendant  inconveniences/' 

That  was  the  position  tlxen;  but,  before  that,  it  was  laid 
down  in  the  Mirror  of  Justjoe,  a  work  issued  at  the  time  of 
William  the  Conqueror,  "  femes  ne  poient  estre  attorneys," 
(eh.  5,  pecs.  1,  3 — Pulling,  p.  9).  Nor  could  they  be  articled, 
because  they  were  not  sui  juris.  Marriage,  by  the  common 
law  of  England  (which  we  took  over  as  of  the  19th  Novem- 
ber, 1858),  merged  the  person  of  the  wife  in  that  of  the  hus- 
band, and  operated  as  a  gift  to  the  husband  of  the  enjoyment 
of  every  kind  of  property  of  which  she  was  possessed  during 
the  coverture — an  absolute  right  to  the  personal  estate;  a 
right  to  her  choses  in  action  if  he  reduced  them  into  posses- 
sion ;  and  a  right  to  the  rents  and  profits  of  her  real  estate. 

On  the  19th  November,  1858,  the  admission  of  attorneys 
in  England  was  regulated  by  6  &  7  Viet.  (Imp.)  ch.  73, 
passed  on  the  22nd  August,  1843.  That  Act  contains  an 
interpretation  clause — 48^ — to  the  effect  that  a  word  import- 
ing the  masculine  gender  only  shall  extend  and  be  applied  to 
a  female  as  well  as  a  male. 

That  Act  governed  until  1877,  when  the  Solicitors  Act, 
1877,  was  passed,  vesting  in  the  Incorporated  Law  Society 
the  powers  of  admitting  to  practise  theretofore  vested,  under 
6  &  7  Viet.  ch.  73,  and  certain  amending  Acts,  in  certain 
Judges. 

ThS'  expression  used  in  all  those  Acts  is  "  person." 

I  think  we  can  take  judicial  notice  of  the  fact  that  no 
woman  has  been  admitted  in  England  as  an  attorney  or 
solicitor. 

To  my  mind,  having  regard  to  the  common  law  disability 
above  referred  to,  this  fact  that  no  woman  has  ever  been 
admitted  in  England,  is  conclusive  that  the  word  *' person" 
in  our  own  Act  was  not  intended  to  include  a  woman.  The 
context  of  our  Act  refers  to  a  profession  for  men,  and  men 
alone. 

It  is  not  necessary  to  go  tlirough  all  the  earlier  British 
Columbia  statutes.  They  are  very  interesting;  but  it  is 
sufficient  to  say  that  by  the  order  in  council  of  the  4th  April, 
1856,  establishing  the  Supreme  Court  of  Civil  Justice  of  the 
Colony  of  Vancouver  Island,  the  Court  was  authorised  to 
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admit  certain-  "  persons ; "  and  the  same  expression  is  used 
in  the  Order  of  Court  made  by  "Mathew  Baillie  Begbie, 
Judge  in  the  Court  of  British  Columbia/^  in  1858,  for  the 
admission  of  attorneys  to  practise  in  the  Colony  on  the 
Mainland;  and  in  all  the  Acts  since  passed,  the  word 
"  person  '*  has  been  used. 

In  the  case  of  Nairn  v.  University  of  St.  Andrews,  [1909] 
A.  C.  147,  Lord  Loreburn,  L.C.,  at  p.  161,  says:  **  It  would 
require  a  convincing  demonstration  to  satisfy  me  that  Par- 
liament intended  to  effect  a  constitutional  change  so  moment- 
ous and  far-reaching  by  so  furtive  a  process.  It  is  a  dangerous 
assumption  to  suppose  that  the  legislature  foresees  every  pos- 
sible result  that  may  ensue  from  the  unguarded  use  of  a  single 
word,  or  that  the  language  used  in  statutes. is  so  precisely 
accurate  that  you  can  pick  out  from  various  Acts  this  and 
that  expression,  and,  skilfully  piecing  them  together,  lay  a 
safe  foundation  for  some  remote  inference.  Your  Lordships 
are  aware  that  from  early  times  Courts  of  law  have  been  con- 
tinuously obliged,  in  endeavouring  loyally  to  carry  out  the 
intentions  of  Parliament,  to  observe  a  series  of  familiar  pre- 
cautions for  interpreting  statutes,  so  imperfect  and  obscure 
as  they  often  are."  And  Lord  Robertson  says,  at  p.  166: 
"  Subject-matter  and  fundamental  constitutional  law  are 
guides  of  construction  never  to  be  neglected  in  favour  of 
verbal  possibilities." 

In  Hall  V.  Incorporated  Society  of  Law  Agents  (1901), 
3  F.  1069,  it  was  decided  that  a  woman  could  not  become  a 
law  agent  in  Scotland,  because  the  common  law  there  was 
that  men  only  could  become  law  agents. 

In  England  no  woman  can  be  admitted  a  student  of  an 
Inn  of  Court:  Halsbury's  Laws  of  England,  vol.  2,  p.  363, 
note  (q) ;  therefore  no  woman  can  be  called  to  the  Bar  in 
England. 

In  the  province  of  Ontario,  the  Benchers  declared  that 
they  had  no  power  to  call  a  woman  to  the  Bar,  and  the  Ontario 
legislature  recognised  the  correctness  of  their  decision  by  em- 
powering them  to  do  so,  if  they  thought  proper. 

In  the  province  of  Xew  Brunswick,  in  In  re  French 
(1905),  37  N.  B.  E.  359,  an  application  similar  to  the  one 
now  before  us  was  made.  The  application  was  refused.  All 
that  has  been  urged  here  was  urged  before  that  Court,  and 
from  my  point  of  view  nothing  can  be  said  more  than  was 
said  by  Barker,  J.,  concurred  in  by  McLeod  and  Gregory,  JJ., 
in  giving  his  reasons.     Shortly  stated,  his  opinion  was,  that. 
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as  at  common  law  a  woman  could  not  be  admitted  in  practice, 
and,  as  the  Interpretation  Act  could  not  be  used  to  bring 
about  so  radical  a  change,  she  was  not  entitled  to  succeed. 
In  that  opinion  I  concur. 

Galliher,  J.A.,  concurred. 

Appeal  dismissed. 


BRITISH  COLVHBIA. 

January  9th,  1912. 
court  op  appeal. 

TAYLOR  V.  BRITISH  COLUMBIA  ELECTRIC  R.  W.  CO. 

Damages — Persotval  Injuries — Second  TWaZ  —  Jury  —  Ex- 
cessive Damages — RediLction  by  Court  —  Marginal  Rule 
869a. 

In  an  action  for  damages  for  personal  injuries  caused  by  the 
negligence  of  the  defendants,  the  jury  at  the  first  trial  awarded  the 
pUdntifE  $15,000  damages,  which  the  Court  of  Appeal  held  excessive, 
and  directed  a  new  trial  (17  W.  L.  R.  470).  Upon  the  second  trial, 
the  jury  awarded  $17,500.  The  plaintiff  was  very  seriously  injured; 
there  was  no  possibility  of  full  recovery ;  he  was  52  years  old,  and  a 
blacksmith  by  trade: — 

Held^  that  the  damages  were  excessive;  but,  instead  of  sending 
the  case  back  for  a  third  trial,  the  Court  should  act  under  Mai:ginai 
Rule  869a.  and  make  a  reduction. 

The  damages  were,  accordingly,  reduced  to  $12,000. 

Appeal  by  the  defendants  from  the  judgment  at  the 
trial,  upon  the  findings  of  a  jury,  in  favour  of  the  plaintiff 
for  the  recovery  of  $17,600,  in  an  action  for  negligence  caus- 
ing personal  injuries  to  the  plaintiff 

The  appeal  was  heard  by  Macdonald^  C.JA.,  Ihving 
and  Galliher^  JJ.A. 

L.  G.  McPhillips,  K.C.,  for  the  defendants. 
McCrossan  and  Harper,  for  the  plaintiflf. 

The  judgment  of  the  Court  was  delivered  by 
Galliheb^  J. a.: — ^This  case  came  before  us  on  appeal 

at  the  sittings  held  in  Vancouver  on  the  24th  November, 

1910. 

The  jury  at  the  first  trial  awarded  $15,000  damages, 

which  a  majority  of  this  Court  held  excessive,  and  the  case 

was  sent  back  for  a  new  trial  (17  W.  L.  R.  470). 
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UpoD  the  second  trial,  the  evidence  disclosed  that  the 
plaintiff  was  in  practically  the  same  condition  as  at  the  first 
trial;  that  little  or  no  improvement  had  taken  place;  and 
that  the  chances  for  improvement  in  the  future  were  slight. 

Upon  this  evidence,  the  second  jury  awarded  $17,500 
damages. 

From  this  verdict  the  defendants  appeal,  and  the  appeal 
was  argued  before  us  on  the  S7th  November,  1911. 

In  my  opinion,  these  damages  are  excess^ive;  and,  as  the 
case  has  already  been  twice  tried,  it  seems  to  me  that  the  bet- 
ter course  to  pursue  is  to  proceed  under  Marginal  Rule  869a. 
of  our  Supreme  Court  Rules,  and  reduce  the  damage?,  in- 
stead of  sending  the  case  back  for  a  new  trial. 

The  plaintiff's  age  was  51  or  52  at  the  time  of  the  acci- 
dent, and  he  was  employed  as  a  blacksmith  at  $80  per  months 
and  there  is  some  evidence,  of  a  more  or  less  unsatisfactory 
nature,  of  his  making  extra  money  after  hours,  buying  and 
selling  cattle  and  waggons. 

There  can  be  no  doubt  whatever  from  the  evidence  that 
the  plaintiff  was  very  seriously  injured,  and  can  never  fully  re- 
cover, and  that  he  has  suffered  great  mental  and  physical  pain. 

This  is  a  case  where  no  money  compensation  which  a  jury 
might  award  could  fully  compensate  the  plaintiff  for  tlie 
injuries  received,  but  it  is  not  upon  that  principle  that 
juries  should  proceed  in  awarding  damages. 

I  think  we  may  assume  from  the  evidence  that  there  is 
not  much  probability  of  the  plaintiff  ever  being  able  to 
corn  anything  in  the  future;  and,  assuming  that  the  jury 
took  that  view  of  the  case,  they  would  be  entitled  to  take  into 
consideration  (in  arriving  at  the  amount  of  damages)  the 
cost  of  medical  attendance;  the  pain  and  suffering  endured 
by  the  plaintiff — ^both  mental  and  physical;  the  impairment 
of  faculties;  the  probable  length  of  time  the  plaintiff  would 
have  lived;  fhe  loss  of  earning  power;  and  the  burden  of 
maintaining  himself,  having  regard  to  his  station  in  life. 

In  this  view,  Rnd  upon  the  evilc^^ce  before  s,  I  do  not 
think  that  the  jury  could  reasonably  have  awarded  $17,500 
damages. 

I  come  to  tliis  conclusion  after  fully  considering  and 
approving  of  the  nile  laid  down  by. Lord  Esher  in  Praed  v. 
Graham,  59  L.  J.  Q.  B.  230,  24  Q.'^B.  D.  53,  considered  and 
approved  of  in  Johnston  v.  Great  Western  R.  W.  Co.,  7^ 
L.  J.  K.  B.  568  (1904). 

T  would  reduce  the  damages  to  $12,000. 
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Criminal  Law — Procuring  Woman  for  ProstUution — Evi^ 
dence — Judge's  Charge — Reference  to  Matter  of  Common- 
Knowledge — Effect  on  Jury — Criminal  Code,  sec.  1019 — 
No  Substantial  Wrong  or  Miscarriage, 

The  defendant  was  chari^d  with  procuring  a  woman  to  become 
a  prostitute,  and  was  tried  before  a  Judge  and  jury.  The  evidence 
of  the  prosecutrix  was,  that  she  had  gone  away  with  the  defendant 
and  lived  with  him  in  a  cabin,  immediately  adjoining  which  was 
another  cabin  where  lived  another  Chinaman  with  another  woman; 
that  the  defendant  had  left  the  prosecutrix,  and  carried  away  all  her 
clbthing^;  and  her  clothing  w*as  found  in  his  bag  when  he  was  arrested. 
The  trial  Judge  charged  the  jury  that  it  was  a  matter  of  common 
knowledge  that  one  of  the  most  usual  ways  of  forcing  women  to 
embark  in  the  business  of  prostitution  was  by  taking  away  their 
clothes.  There  was  no  evidence  to  shew  that  this  was  a  common 
practice.  The  defendant  was  convicted.  The  portion  of  the  charge 
above  set  out  was  not  objected  to  at  the  trial: — 

Held,  upon  a  stated  case,  that  the  conviction  should  be  affirmed; 
Galliheh,  J.A.,  dissenting. 

Per  Macdonald.  C.J.A. : — ^The  portion  of  the  charge  referred  to 
was  objectionable,  but  no  substantial  wrong  was  done  to  the  defend- 
ant. The  Crown  was  not  bound  to  prove  what  the  defendant's  motive 
for  taking  away  the  clothes  was;  the  jury  could  infer  a  motive;  and, 
on  the  evidence,  could  not  have  done  otherwise  than  convict,  irrespec- 
tive of  what  the  Judge  said.  The  lack  of  objection  to  the  charge^ 
at  a  time  when  the  matter  could  have  been  instantly  rectified,  while 
not  necessarily  fatal  to  an  appeal,  was  a  matter  which  the  Court 
ought  to  consider  both  in  its  relation  to  the  general  practice  as  to 
new  trial,  and  to  the  probable  effect  which  the  words  complained  of 
had  upon  those  who  heard  them.  Section  1019  of  the  Criminal  Code 
covered  the  case,  there  having  been  no  substantial  wrong  or  mis- 
carriage. 

Per  IRVINO,  J. A. : — ^The  charge  was  not  objectionable.  The  inten- 
tion was  to  put  before  the  jury  the  suggestion  that  the  taking  of  the- 
(*lothes  might  be  for  ulterior  purposes;  that  was  what  the  Judge  \n 
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effect  said ;  and  the  jurors,  who  were  supposed  to  be  men  of  the  world* 
might  act  upon  their  general  knowledge.  It  is  usual  and  proper  for  a 
Judge  to  refer  to  notorious  matters  without  proof;  and  no  objection 
was  taken  to  the  chaii;e  when  the  matter  was  fresh. 

Per  Galuhkb,  J.A.  : — ^There  was  no  evidence  from  which  inten- 
tion  could  be  inferred;  the  Judge's  remark  might  have  influenced  the 
jury  in  reading  their  verdict ;  and,  if  it  did,  the  defendant  had  not  had 
a  fair  trial. 

Case  stated  by  a  Judge  after  the  trial  and  conviction  of 
the  defendant  before  the  Judge  and  a  jury  upon  a  charge 
of  procuring  a  woman  to  become  a  prostitute,  under  see, 
216  of  the  Criminal  Code. 

The  case  was  heard  by  Macdonald,  C.J.A.,  Irving 
and  Galliher,  JJ.A. 

W.  P.  Grant,  for  the  defendant. 

W.  A.  Macdonald,  K.C.,  for  the  Crown. 

Macdonald,  C.J.A.: — On  the  argument  I  wag  inclined 
to  the  opinion  that  a  new  trial  ought  to  be  ordered;  but, 
npon  reading  the  case,  and  upon  further  consideration,  I 
think  that,  although  that  portion  of  the  charge  complained 
of  is  objectionable,  no  substantial  wrong  has  been  done  to 
the  prisoner. 

The  jury  might  properly  have  been  told  that  there  was 
evidence  from  which  they  might  conclude  that  the  prisoner 
desired  to  prevent  the  complainant  from  returning  to  Van- 
couver on  that  morning,  and  that  it  was  open  to  them  ta 
infer  that  the  motive  for  the  alleged  taking  of  the  clothes 
was,  by  that  means,  to  prevent  her  from  doing  so.  The  ob- 
jectior^  is  one  more  of  form  than  of  substance.  Section 
1019  of  the  Criminal  Code  imposes  upon  this  Court  a  duty 
which  it  ought  not  to  shrink  from  performing.  The  Court 
is  not  to  quash  a  conviction,  and  order  a  new  trial,  unless 
it  is  convinced  that  a  substantial  wrong  has  been  done  the 
prisoner,  or  that  there  has  been  a  miscarriage  of  justice 
arising  out  of  the  matter  complained  of. 

In  this  case  the  prisoner  was  caught  with  the  clothes 
in  his  valise,  and  all  the  circumstances  tend  to  discredit 
the  truth  of  his  story  that  he  had  no  knowledge  of  how 
they  came  there.  That  portion  of  the  Judge's  charge  com- 
plained of  relates  to  a  matter  which,  while  very  proper  to 
be  considered  by  a  jury  in  determining  the  truth  or  falsity 
of  the  evidence,  was  one  which  the  Crown  was  not  bound 
to  prove.    On  the  evidence,  I  am  unable  to  say  how  the  jury 
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oould  have  done  other  than  convict  him,  irrespective  of 
anything  which  the  learned  Judge  said  in  his  charge.  I 
think  sec.  1019  was  intended  to  covei  just  such  a  case  as 
this,  and  to  prevent  the  scandal  of  delay  and  uncertainty 
in  the  punishment  of  crime.  The  lack  of  objection  by  the 
prisoner's  counsel  to  the  charge,  at  the  time  when  the 
matter  could  have  been  instantly  rectified,  while  not  neces- 
sarily fatal  to  an  appeal,  is  a  matter  which  we  ought  to 
consider  both  in  its  relation  to  the  general  practice  of 
Courts  not  to  grant  new  trials  where  no  objection  has  been 
^aken,  and  to  the  probable  effect  which  the  words  com- 
plained of  had  upon  those  who  heard  them.  If  the  pris- 
oner's counsel  did  not  apprehend  any  prejudice  to  his  client, 
it  is  not  unreasonable  to  suppose  that  this  phase  of  the  case 
was  not  regarded  by  any  one  as  of  much  moment. 
I  would  dismiss  the  appeal. 

Irving,  J.A.: — ^The  prisoner  complains  of  that  part  of 
the  charge  set  out  in  the  following  words :  "  It  is  suggested 
on  the  part  of  the  Crown,  or,  if  it  is  not  suggested,  your 
common  sense  would  suggest  to  you,  that  there  would  be  a 
motive  which  we  can  readily  understand  on  the  Chinaman's 
part  for  the  taking  of  those  clothes.  There  is  sufiScient 
evidence  here,  if  you  find  that  the  intention  of  taking  that 
girl  to  Prince  Rupert  was  to  embark  her  in  the  business 
of  prostitution,  and  it  is  a  matter  of  common  knowledge 
that  one  of  the  most  usual  ways  of  forcing  them  to  embark 
in  the  business  of  prostitution  by  the  men  who  intend  to 
profit  by  their  becoming  prostitutes,  is  by  taking  away 
their  clothes." 

The  case  made  against  the  prisoner  was,  that  he  had 
stolen  her  clothes. 

The  evidence  of  the  prosecutrix  was,  that  she  had  gone 

'  to  Prince  Rupert  with  him;  that  he  and  she  lived  together 

in   a   cabin,  and   immediately   adjoining   their  cabin,   and 

under  the  same  roof,  there  lived  another  Chinaman  named 

Mah  Hung  with  another  woman — Kitty  Stevens. 

"  On  the  morning  she  went  to  come  home ''  (I  use  her 
own  words)  *'to  Vancouver/'  her  clothes — everything,  in- 
cluding boots — were  taken  from  her  room,  and  were  found 
in  the  prisoner's  bag  when  he  was  arrested. 

The  arrest  was  made  on  the  dock  whilst  he  was  waiting 
)for  his  steamer. 

It  was  suggested  by  the  defence — and  this  was  the  only 
defence — that  the  woman  had  placed  them  there.    But  the 
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woman  denied  this,  and  the  evidence  of  the  policeman  who 
made  the  arrest  shews  that  the  prisoner  did  not  mieike  this 
contention  at  the  time  of  the  arrest. 

It  was  argued  before  us  that  there  was  no  evidence  of 
any  intention  on  the  part  of  the  prisoner  to  place  her  in  a 
house  of  ill-fame,  or  to  support  what  the  learned  Judge 
speaks  of  as  a  matter  of  common  knowledge. 

There  is  this  evidence,  and,  having  regard  to  the  prox- 
imity of  the  two  cabins,  and  the  character  of  the  inmates, 
it  seems  to  me  to  be  weighty : — 

At  p.  8 :  "  He  said  he  was  going  back,  and  I  said  I 
wanted  to  come  too,  and  he  said  I  had  better  wait,  and  he 
was  going  to  send  me  a  ticket  when  he  got  back." 

At  p.  11 :  "I  told  him '^  (this  is  in  a  conversation  which 
must  have  taken  place  after  the  arrest)  "  I  told  him  that 
he  was  a  pretty  foolish  fellow  to  bring  all  this  trouble  on 
himself.  ...  I  said  I  did  not  think  he  would  do  it. 
I  said  Mah  Hung  must  be  a  pretty  bad  fellow  to  put  bad 
thoughts  in  his  head  to  get  him  to  do  that/' 

The  Judge's  charge  is  very  clear,  and  to  my  mind 
eminently  fair;  but  it  is  said  that  the  prisoner  is  entitled 
to  a  new  trial  because  there  was  no  evidence  of  this  prac- 
tice. 

Jurors  are  supposed  to  be  men  of  the  world,  and  they^ 
are  allowed  to  act  upon  matters  within  their  general  know- 
ledge. 

Suppose  that  the  Judge  had  said  to  them :  ^^  It  is  urged 
on  the  prisoner's  behalf  that  he  could  have  no  motive  for 
stealing  these  clothes — that  they  were  of  no  use  to  him — 
that  may  be  quite  true,  he  coiild  not  wear  them  himself, 
but  he  might  sell  them,  or  you  may  find  that  he  had  an 
ulterior  motive.  It  is  not  necessary  that  his  motive  should 
be  proved;  but,  in  considering  whether  he  had  any  ulterior 
motive,  you,  as  men  of  the  world,  may  use  your  general 
knowledge  and  determine  the  question  of  motive  (if  you 
think  necessary  to*  go  into  that)  by  considering  whether 
the  taking  away  of  her  clothes  was  part  of  a  scheme  to 
leave  her  in  Mah  Hung's  clutches."  Had  the  learned 
Judge  put  it  that  way,  I  think  there  could  have  been  no 
objection  to  the  charge.  And  wherein  do  the  two  ways 
differ?     Only  in  the  matter  of  words,  it  seems  to  me. 

T  do  not  know  that  it  is  common  knowledge  that  a 
practice  of  that  kind  is  resorted  to ;  but  the  existence  of  the 
practice  is  immaterial.     It  was  to  put  before  the  jury  the 
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suggestion  that  the  detention  of  the  clothes  might  be  done 
for  ulterior  purposes. 

Jt  is  quite  usual  and  proper  for  a  Judge  or  counsel  to 
refer  to  notorious  matters  without  proof :  see  The  Queen  v. 
Bowling,  7  State  Trials  N.  S.  382,  390;  The  Queen  v. 
Dufly,  ib.  795,  917;  and  some  authorities  cited  at  pp.  382 
and  383  in  15  B.  C.  R. 

There  is  another  point  to  be  observed,  that,  when  the 
matter  was  fresh,  counsel  for  the  prisoner  took  no  objec- 
tion to  the  fairness  of  the  charge. 

I  would  uphold  the  conviction. 

Qalliher,  J.A.: — I  would  quash  the  conviction  and 
order  a  new  trial. 

The  charge  complained  of  is  set  out  in  my  brother 
Irving's  judgment. 

There  is,  to  my  mind,  no  evidence  whatever  that  the 
prisoner  had  any  thought  of  forcing  the  girl  to  embark 
in  the  business  of  prostitution. 

It  was  not  necessary  to  prove  such  in  order  to  convict 
the  prisoner,  if  the  jury  believed  the  story  of  the  girl  in 
preference  to  that  of  the  prisoner.  The  Judge  put  it  to 
the  jury  very  pointedly,  that  they  might  infer  intention 
(there  was  no  evidence  from  which  such  intention  could  be 
inferred),  on  the  ground  that  it  was  a  matter  of  common 
knowledge  that  the  stealing  of  the  clothes  was  one  way  of 
forcing  the  girl  into  that  life. 

I  am  unable  to  say  that  this  might  not  have  influenced 
the  jury  in  reaching  their  verdict;  and,  if  it  did,  the 
prisoner  has  not  had  a  fair  trial. 

Conviction  affirmed;  Galliher,  J. A.,  dissenting. 
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BBinSH  eOLTJlCBIA. 

Gregory,  J.  Jaxu^rt  IOth.  191?. 

CHAMBEB8. 

Re  nam  sing. 

^Yill — Admission  to  Probate — Production  of  Copy — Ahsenct 
of  Original — Search  for  —  Presumption  —  Evidence — 
Declaration  of  Deceased  to  Wife — Admissibility, 

The  Court  refused  to  admit  to  probate  the  will  of  a  deceased 
persoD,  although  he  had  undoubtedly  made  a  will,  and  an  undoobted 
copy  of  it  waa  produced,  it  not  being  shewn  that  a  proper  seaxcii  had 
been  made  for  the  original  or  that  it  might  not  haTe  been  revoked 
by  the  testator.  The  will  not  being  in  the  custody  of  the  deceased  at 
his  death,  the  presumption,  in  the  absence  of  evidence  to  t|ie  contrarr. 
was,  that  he  had  destroyed  it. 

fiugden  v.  Lord  8t.  Leonardo,  1  P.  D.  154.  followed. 

Semhle,  that  a  declaration  made  by  the  deceased  to  his  wife  and 
deposed  to  by  her  after  his  death,  was  admissible  in  evidence. 

Application  for  probate  of  a  will. 

A.  D.  Crease,  for  the  applicant. 
Mann,  for  the  Official  Guardian. 

Gregory,  J.: — Although  Mr.  Crease  has  made  a  very 
careful  and  exhaustive  argument  in  support  of  the  applica- 
tion, I  do  not  think  I  am  justified  in  granting  it,  on  the 
material  before  me. 

There  can  be  no  doubt  that  the  deceased,  some  time  prior 
to  his  death,  made  a  will  in  the  terms  deposed  to;  but  I  am 
not  satisfied  either  that  a  proper  search  has  been  made  for 
it  or  that  it  may  not  have  been  revoked  by  the  testator. 

In  Sugden  v.  Lord  St.  Leonards,  1  P.  D.  154,  Sir  J. 
Hannen,  at  p.  195,  says:  *' Where  a  will  is  shewn  to  have 
been  in  the  custody  of  a  testator,  and  is  not  found  at  his 
death,  the  presumption,  in  the  absence  of  evidence  to  the 
contrary,  is,  that  the  testator  himself  destroyed  it/'  At  p. 
217,  when  before  the  Court  of  Appeal,  Cockbum,  C.J.,  states 
the  rule  as  follows:  *' Where  a  will  is  shewn  to  have  been 
in  the  custody  of  a  testator,  and  is  not  found  at  his  death, 
the  well-known  presumption  arises  that  the  will  has  been 
destroyed  by  the  testator  for  the  purpose  of  revoking  it-'^ 
And,  at  p.  231,  Jessel,  M.R.,  deals  with  the  presumption  m 
the  same  way. 
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Mr.  Crease  refers  to  Finch  v.  Pinch,  L.  R.  1  P.  &  D.  371, 
as  qualifying  the  application  of  the  rule  of  law.  If  it  does, 
I  can  only  say  that  it  was  the  decision  of  a  single  Judge,  Sir 
J.  P.  Wilde,  and  was  cited  to  the  Court  in  Sugden  v.  Lord 
St.  Leonards,  which,  nevertheless,  stated  the  rule  as  above. 

The  will  was  admittedly  at  one  time  in  the  custody  of 
the  deceased.  One  Henry  Thomas  Boyd  deposes  that  he  was 
informed — he  does  not  state  by  whom — ^that  Abraham  Barlow 
had  sent  the  will  to  Kamloops  for  registration.  Abraham 
Barlow  himself,  after  stating  that  he  drew  the  original  will 
and  made  the  copy  offered  for  probate,  adds :  "  To  my  know- 
ledge, said  deed  was  forwarded  by  mail  to  the  Registrar  of 
deeds  at  Kamloops.'^  And  that  is  all  the  information  I  am 
given.  Barlow  does  not  even  state  that  he  forwarded  the 
deed,  as  he  calls  it.  There  is  nothing  to  shew  that  it  may  not 
still  be  at  the  registry  oflBce  in  Kamtoops,  or  that,  there  being 
no  statutory  provision  for  its  registration  or  custody  there, 
it  was  not  returned  to  the  deceased  or  to  Barlow. 

Mr.  Crease  has  satisfied  me  that  the  declaration  made  by 
the  deceased  to  his  wife  (now  widow)  is  admissible;  but  I 
think  she  should  be  produced  before  the  Court  so  that  she 
could  be  examined  as  to  all  that  was  said  at  the  time  by  the 
deceased.  All  the  affidavits  are  so  brief  that  they  are  abrupt, 
and  there  is  not  that  detailed  information  given  which  shoiild 
be  supplied  on  occasions  of  this  kind.  This  arises,  no  doubt, 
from  the  fact  that  the  solicitor  has  tried  to  save  the  estate 
the  expense  of  a  trip  up  the  Cariboo  Road ;  but  I  do  not  see 
how  that  can  be  avoided,  unless  the  parties  are  brought  down ; 
and  I  think  that  the  more  satisfactory  course. 

The  application  will  be  dismissed,  but  with  leave  to  renew 
it  at  any  time  that  the  additional  material  is  available,  and 
it  will  not  be  necessary  to  renew  it  before  me.  But,  before 
this  is  done,  there  should  be  an  afiidavit  filed  shewing  who 
would  be  interested  in  the  estate  in  case  of  an  intestacy,  and 
all  such  persons  should  be  notified  of  the  application — the 
OflScial  Guardian  for  any  infants.  If  the  Official  Guardian 
thinks  he  is  entitled  to  any  costs  on  the  present  application, 
he  will  have  to  apply  to  me  for  an  order. 
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BBinSH  COLUIIBIA. 

Grant,  Jun.Co.C.J.  Decembeh  30th,  1911. 

arbitration. 

Be  MILHOLM  AND  CONATY  STACK  &  CO.  LIMITED. 

Master  and  Servant — Injury  to  Servant — Workmen's  Com- 
pensation Act,  1902  —  "Accidtnt"  —  Competisation  — 
Period  of  Incapacity  for  Work  —  Permanent  Part  In- 
capacity— Failure  to  Obtain  Employmertt — "  Suspensory 
Order." 

The  claimant  bad  been  for  about  six  months  an  apprentice 
machinist  in  the  employ  of  the  respondents,  at  a  wage  allowance  of 
$4.50  per  week,  when,  on  the  Idth  Jaly,  1911,  he  was  set  to  work  by 
the  respondents  chipping  a  casting  with  a  cold-chisel  and  hammer; 
a  piece  of  metal  from  the  chisel  or  casting  flew  into  his  eye  and 
damaged  it  so  that  the  eye  had  to  be  removed : — 

Held,  upon  an  arbitration  under  the  Workmen's  Compensation 
Act.  1902,  that  the  injury  was  by  an  accident  arising  out  of  and  in 
the  course  of  the  claimant*s  employment,  within  the  meaning  of 
sub-sec.  (1)  of  sec  2  of  the  Act,  and  the  respondents  were  liable  to 
pay  compensation  in  accordance  with  the  first  seiiednle  to  the  Act. 

NevilU  V.  KeUy  Brothers  and  Mitchetl  Limited,  13  B.  G  B,  125, 
6  W.  L.  R.  427,  followed. 

Heldt  also,  upon  the  evidence,  that  the  claimant  was,  by  the 
accident,  totally  incapacitated  for  work  for  a  period  of  ten  weeks, 
and  should  be  allowed  as  compensation  tK)  per  cent,  of  his  weekly 
wage  after  the  second  week. 

Held,  also,  that  the  claimant,  by  reason  of  the  accident,  had  been 
permanently  partially  incapacitated,  and  his  chances  of  obtaining 
employment  had  been  materially  reduced ;  and  he  was  in  fact  unable, 
by  reason  of  the  loss  of  his  eye,  to  obtain  employment  for  six  weeks 
after  he  had  sufficiently  recovered  to  resume  work,  and  was  entitled 
to  compensation  therefor  at  the  same  rate. 

Cardiif  Corporation  v.  HaU,  80  L.  J.  Q.  B.  653,  and  Clark  v. 
Ga$  Light  and  Coke  Co.,  21  Times  L.  R.  184,  specially  referred  to. 

Held,  also,  that  the  claimant  was  entitled  to  a  "suspensory 
order ''  for  the  payment  of  25  cent^  a  week  until  increased,  diminished, 
or  ended,  under  Rule  9,  schedule  1,  of  the  Act ;  provided  that  such 
compensation  should  not  continue  after  the  full  sum  of  $1,500  had 
been  paid. 

The  Tynron  (Owners)  v.  Morgan,  78  L.  J.  K.  B.  857.  followed. 

Tlie  Junior  Judge  of  the  County  Court  of  Vancouver, 
having  been,  by  the  order  of  Morrison,  J.,  dated  thft  7th 
September,  1911,  appointed  arbitrator  to  settle  all  questions 
in  dispute  between  Joseph  Milholm,  claimant,  and  Conaty 
Stack  &  Co.  Limited,  respondents,  pursuant  to  the  Work- 
men's Compensation  Act,  1902,  and  the  Rules  thereto,  heard 
the  evidence  adduced  by  the  claimant  and  the  argument. 

A.  M.  Harper,  for  the  claimant. 

No  one  appeared  ^or  the  respondents. 
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Grant,  Jun.Co.CJ.  : — From  the  evidence  it  appears  that 
the  claimant  entered  the  employ  of  the  respondent  company 
in  January,  1911,  as  an  apprentice  machinist,  at  a  wage  al- 
lowance of  $4.50  per  week,  and  continued  in  the  employ  of 
the  respondents  continuously  until  the  19th  July,  1911;  that 
on  the  said  last  mentioned  date  he  was  set  to  work  by  the  re- 
spondent company  chipping  a  casting  with  a  cold-chisel  and 
hammer,  when  a  piece  of  metal  from  the  chisel  or  casting 
flew  into  his  eye  and  damaged  it  so  badly  that  the  eye  had 
to  be  removed.  It  further  appears  that,  owing  to  this  acci- 
dent, the  claimant  was  forced  to  lay  off  work  for  a  period  of 
ten  week^  and  was  also  forced  to  abandon  his  intention  of 
becoming  a  skilled  machinist,  and  has  been  driven  into  the 
ranks  of  the  common  labourer,  where  the  remuneration  is 
less,  and  the  chances  of  steady  employment  more  uncertain, 
than  in  the  case  of  a  skilled  labourer,  he  having  lost  six 
weeks  time  since  the  27th  September,  1911— the  date  on 
which  he  was  able  to  resume  work — owing,  as  he  says,  to 
his  liaving  lost  one  eye  and  being  thereby  more  liable  to  acci- 
dent and  less  serviceable  than  if  he  had  his  two  eyes  intact. 

The  case  of  Neville  v.  Kelly  Brothers  and  Mitchell 
Limited,  13  B.  C.  R.  126,  5  W.  L.  R.  427,  is  a  direct  author- 
ity that  an  injury  caused  as  the  evidence  shews  this  was 
caused  is  an  accident  within  the  meaning  of  the  Work- 
men's Compensation  Act,  1902.  Sub-section  (1)  of  sec. 
3  of  the  Act  enacts:  "If  in  any  employment  to  which 
this  Act  applies,  personal  injury,  by  accident  arising  out  of 
and  in  the  course  of  the  employment,  is  caused  to  a  work- 
man, his  employer  shall  be  liable  to  pay  compensation  in  ac- 
cordance with  the  first  schedule  to  this  Act." 

The  evidence  also  shews  that  on  the  7th  August,  1911, 
due  notice  in  writing  of  the  accident  was  given  by  the  claim- 
ant to  the  respondent  company,  and  at  the  same  time  and  in 
the  said  notice  a  claim  for  compensation  under  the  said  Act 
was  made. 

The  claimant,  I  find,  was,  by  the  accident,  totally  in- 
capacitated for  work  for  a  period  of  ten  weeks;  and,  as  his 
Meekly  wage  was  $4.50,  I  allow  him  50  per  cent  of  his  weekly 
wage  after  the  second  week  or  for  a  period  of  eight  weeks. 

I  also  find  that  the  claimant,  by  reason  of  the  accident, 
has  been  permanently  partially  incapacitated,  as  his  chances 
of  obtaining  employment  are  very  materially  reduced.  Just 
to  what  extent  that  affects  his  earning  capacity  has  not  been 
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definitely  proven,  though  it  do€8  appear  by  the  evidence  that 
from  the  time  he  vras  able  to  resume  work,  at  the  end  of 
September,  until  the  hearing  on  the  30th  December,  he  had 
been  out  of  work  six  weeks,  because,  as  he  swears,  of  having 
but  one  eye.  If  this  inability  to  obtain  employment  arose  from 
the  state  of  the  labour  market,  the  loss  would  be  outside  the 
question  of  compensation  under  this  Act  ;*  but,  if  "his  inability 
to  obtain  employment  arises  from  the  loss  of  the  eye,  he  is 
entitled  to  compensation  also  at  the  rate  of  $2.25  per  week. 
In  the  words  of  Buckley,  LJ.,  in  Cardiff  Corporation  v. 
Fall,  80  L.  J.  Q.  B.  at  p.  653:  '"To  express  the  same  thing 
more  briefly,  inability  to  earn,  for  the  purpose  of  schedule  1, 
clauFe  3,  is  inability  to  get  work  owing  to  some  incapacity 
for  work  personal  to  the  workman.  The  employer  may  be 
called  an  insurer  of  '  capacity  to  work,'  but  he  is  not  an  in- 
surer of  a  'right  to  work.^  The  Workmen's  Compensation 
Act  is  not  a  right  to  work  Act.  It  is  difficult  to  draw  the 
line.  Physical  capacity  or  incapacity  is  not  alone  to  be  con- 
sidered. The  circumstances  under  which  labour  can  com 
mand  employment  in  the  market  being  all  taken  into  con- 
sideration, the  question  is,  whether  the  accident  has  pro- 
duced in  the  workman  some  incapacity  for  work  personal  to 
himself  which  prevents  him  obtaining  employment.*' 

In  Clark  v.  Gas  Light  and  Coke  Co.,  21  Times  L.  R.  184, 
it  was  held  that,  if  a  man  has  unsuccessfully  made  reason- 
able efforts  to  obtain  employment  at  work  which  he  is 
physically  capable  of  performing,  he  must  be  res:arded  as  not 
able  to  earn  anything.  In  that  case  Lord  Collins  said :  "  The 
standard  of  compensation  was  the  difference  between  the 
wages  he  was  'able  to  earn'  after  the  accident;  and,  if  the 
applicant,  after  repeated  attempts,  could  not  find  an  oppor- 
tunity of  putting  his  diminished  powers  of  working  into 
operation,  he  was  justified  in  saying  that  his  compensation 
should  not  be  reduced." 

At  the  hearing,  counsel  for  the  claimant  asked  for  an 
award  not  only  for  compensation  for  loss  up  to  the  present., 
but  also  for  what  is  called  a  suspensory  order,  which  might 
be  reviewed,  if  need  be,  and  increased,  diminished,  or  ended, 
as  the  circumstances  of  the  applicant  might  warrant;  That 
such  award  or  order  may  be  made,  under  proper  circum- 
stances, is  clear  from  the  The  Tynron  {Oumers)  v.  Morgan, 
78  L.  J.  K.  B.  857,  and  many  other  cases  both  prior  and 
suhsoqtient. 
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From  the  evidence  it  is  clear  to  me  that,  after  exclud- 
ing the  first  two  weeks  of  the  applicant's  incapacity  to  work, 
he  was  wholly  incapacitated  from  labour  by  reason  of  the 
accident  for  a  period  of  fourteen  weeks,  and  for  such  period 
the  applicant  is  entitled  to  compensation  at  the  rate  of  $2.25 
per  week. 

I  do,  therefore,  order  that  the  respondents  pay  the  appli- 
cant forthwith  the  sum  of  $31.50,  being  at  the  rate  per  week 
aforesaid,  and  I  do  further  order  that  the  respondents  pay 
to  the  applicant  weekly  the  sum  of  25  cents  on  Saturday  of 
each  and  every  week  hereafter  until  the  said  weekly  pay- 
ments be  increased,  diminished,  or  ended,  under  and  by  virtue 
of  Rule  9,  schedule  1,  of  this  Act;  provided  said  compensa- 
tion shall  not  continue  for  a  longer  period  than  will  aggre- 
gate the  full  sum  of  $1,500. 

And  I  do  further  order  that  the  respondents  pay  to  the 
applicant  his  costs  of  and  incidental  to  this  arbitration ;  such 
,  costs,  in  default  of  agreement  between  the  parties  as  to  the 
amount  thereof,  to  be  taxed  by  the  Registrar  of  the  County 
Court  of  Vancouver,  according  to  the  scale  of  costs  applicable 
to  actions  in  the  Supreme  Court,  and  to  be  paid  within  ten 
days  from  the  date  of  such  taxation. 


AIBEBTA. 

Scott,  J.  January  15th,  1912. 

TRIAL 

P.  BURNS  &  CO.  LIMITED  v.  MATEJKA. 

Fraudulent  Conveyances — Action  to  Set  aside — Evidence  of 
Orantor — Want  of  Oorroboration — Validity  of  Transac- 
tion— Husband  and  Wife  —  Purchase  of  Property  in 
Name  of  Wife — Money  of  Insolvent  Husband  Paid  as 
Part  of  Consideration — Transaction  Invalidated  to  that 
Extent — Increase  in  Yalwe  of  Property — Parties — Causes 
of  Action — Joinder, 

The  defendant  M.,  beinfir  inBolvent  and  having  made  an  assign- 
ment of  aU  his  property  for  the  benefit  of  his  creditors,  arranK«d,  on 
behalf  of  his  wife,  as  he  said,  for  the  purchase  of  an  hotel  property, 
for  $10,000.    The  pnirhnse  was  larj^ely  on  credit,  but  $^00  was  paid 
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in  cash,  and  this  was  derived  from  the  sale  of  certain  company-shares 
held  by  M.  The  property  was  conveyed  to  the  wife,  and  she  conveyed 
it  to  an  hotel  company,  receiving  in  payment  the  greater  part  of  the 
stoclc  of  the  company.  In  an  action  by  creditors  of  M.  to  recover 
against  him  the  amount  of  their  debt,  and,  on  behalf  of  themselves 
and  all  other  creditors  of  M.,  for  a  declaration  that  the  conveyance 
10  the  wife  and  her  conveyance  to  the  hotel  company  were  fraudalent 
and  void  as  against  the  plaintiffs,  and  that  M.  was  the  owner  of  the 
property  or  the  shares  standing  in  the  name  of  his  wife: — 

Heldt  that  M/s  evidence  as  to  the  nature  of  the  transaction,  not 
corroborated,  but  uncontradicted,  was  worthy  of  belief,  and  must  be 
accepted,  and  the  transaction  upheld,  except  as  to  the  $300 ;  there 
being  no  bard  and  fast  rule  requiring  corroboration. 

Merchants  Bank  v.  Hoover,  5  W.  L.  R.  516,  not  followed,  in 
view  of  a  recent  decision  of  the  Supreme  Court  en  banc  in  Oreen  x. 
Laurence^  not  yet  reported. 

There  is  nothing  wrong  in  the  wife  of  a  debtor  purchasing 
property  in  her  own  name,  nor  in  the  debtor  assisting  her  in  making 
the  purdiase,  so  long  as  he  does  not,  in  rendering  such  assistance, 
withdraw  from  the  reach  of  his  creditors  any  portion  of  his  estate 
which  should  be  applied  in  payment  of  their  claims.  The  only  wrong 
done  by  M.  was  in  so  withdrawing  the  $300;  but  the  fact  that  he 
applied  it  on  the  purciiase  of  the  property  should  not  render  the  whole 
property  liable  for  payment  of  the  creditors'  claims — the  liability 
should  be  restricted  to  the  amount  so  withdrawn. 

Jackson  v.  Bowman,  14  Gr.  186,  and  €ollard  v.  Bennett,  28  Gr. 
55G,  followed. 

But  the  amount  withdrawn  should  increase  with  the  value  of 
th3  property,  and,  upon  the  evidence,  should  foe  regarded  as  being 
$1,200. 

Held^  also,  that  the  three  defendants — M..  his  wife,  and  the  hotel 
company — and  the  three  causes  of  action — that  against  M.  above  for 
the  debt,  and  those  against  the  wife  and  the  hotel  company  to  set 
aside  the  c*onveyances — were  properly  Joined  in  one  action. 

Action  by  P.  Burns  &  Co.  Limited,  suing  as  well  on 
their  own  behalf  as  on  behalf  of  all  others  the  creditors  of 
the  defendant  Vaclav  Matejka,  against  Vaclav  Matejka, 
Teresie  Matejka,  and  the  Arlington  Hotel  Company  Lim- 
ited of  Camrose,  to  set  aside  certain  conveyances  as  fraud- 
ulent. 

A.  Knox,  for  the  plaintiff. 

G.  B.  O'Connor,  for  the  defendants  Teresie  Matejka 
and  the  Arlington  Hotel  Company. 

J.  P.  Canniff,  for  the  defendant  Vaclav  Matejka. 

Scott,  J.: — The  plaintiff  company,  claiming  to  be  a 
simple  contract  creditor  of  the  male  defendant,  seeks  in 
this  action  judgment  against  him  for  the  amount  of  its 
claim,  a  declaration  that  the  conveyance  to  his  wife,  the 
female  defendant,  by  one  Bakken,  of  a  property  known  as 
^'  The  Arlington  Hotel "  at  Camrose,  and  a  subsequent  con- 
veyance thereof  by  her  to  the  defendant  company *rare  fraud- 
ulent and  void  as  against  the  plaintiff  company,  and  that 
the  male  defendant  be  declared  to  be  the  owner  of  the 
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property  or  that  he  be  declared  to  be  the  owner  of  tlie 
shares  held  by  his  wife  in  the  latter  company.  At  the  trial, 
counsel  for  the  plaintiff  company  applied  to  amend  the 
statement  of  claim  by  claiming  also  a  declaration  that  the 
male  defendant  is  the  owner  of  the  hotel  property  and  the 
stock  and  furniture  therein,  and  that  the  same  are  liable 
to  execution  for  debts  due  by  him  to  the  plaintiff  company 
and  his  other  creditors. 

The   male   defendant   formerly   owned   and   carried   on 
business  in  a  hotel  erected  by  him  in  Wetaskiwin.     On  the 
(5th  September,  1904,  being  then  apparently  in  insolvent  cir- 
cumstances, he  made  an  assignment  for  the  benefit  of  his 
creditors  of  all  his  real  estate,  including  his  hotel  property 
and   all   his   personal    property.     About   March   or   April, 
1905,  one  Bakken,  who  then  owned  the  Arlington  Hotel  at 
Camrose,  employed  him  as  manager  and  his  wife  as  cook 
thereof.     They  continued  in  these  positions  until  early  in 
May,  1905,  when  an  agreement  was  entered  into  for  the 
purchase  of  the  hotel  property  and  the  stock  and  furniture 
therein,  for  $10,000.    The  male  defendant  states  that  the 
purchase  was  made  by  his  wife,  and  that  an*  agreement  in 
writing  for  the  sale  and  purchase  was  executed  by  Bakken 
and  her,  at  that  time,  which  agreement  was  destroyed  by* 
him  after  Bakken  had  executed  a  transfer  to  her  about  a 
year  after  the  agreement  was  entered  into.     All  the  negoti- 
ations leading  up  to  the  purchase  were  made  by  him  with 
Bakken,  but  he  states  that  he  was  acting  merely  as  agent 
for  his  wife  in  the  transaction.     At  the  opening  of  the 
negotiations  with  Bakken,  he  asked  for  a  cash  payment  of 
$2,000  and  payments  of  $150  per  month  thereafter.     Ma- 
tejka  endeavoured  to  borrow  that  amount,  but  was  unable 
to  arrange  a  loan.     One  Ochsner,  a  brewer  in  Strathcona, 
having  agreed  to  assist  in  the  purchase,  the  following  ar- 
rangement was  then  made  with  Bakken.     Ochsner  gave  his 
note  to  Bakken  for  $400,  and  agreed  that  he  would  supply 
the  hotel  with  beer  to  the  value  of  $1,300,  and  that  the 
proceeds  of  the  sale  thereof,  instead  of  being  paid  to  him, 
should  be  paid  over  to  Bakken  on  account  of  the  purchase. 
The  remaining  $300  of  the  $2,000  required  by  him  was 
paid  out  of  the  proceeds  realised  from  the  sale  by  Matejka 
to  the  Edmonton'  Brewery  Company  of  stock  to  the  amount 
of  $3,000  held  by  him  in  that  company,  upon  which  only 
$300  had  been  paid  up  by  him.     On  the  13th  March,  1906, 
Bakken  conveyed  the  hotel  and  contents  to  Mrs.  Matejka, 


Digiti 


zed  by  Google 


866  '^BE   WESTERN  LAW  REPORTER,  [yoL.    19 

and  she  executed  a  mortgage  on*  the  hotel  for  $6,500,  being 
the  balance  of  the  purchase-money  remaining  unpaid.  On 
the  same  day,  she  transferred  the  hotel  and  contents  to  the 
defendant  company,  which  had  been  incorporated  shortly 
before  for  the  purpose  of  taking  over  the  property  and  car- 
rying on  the  hotel  business  therein.  The  capital  stock  of 
the  company  was  $15,000,  divided  into  300  shares  of  $50 
each,  of  which  289  shares  were  allotted  to  Mrs.  Matejka 
for  the  transfer  of  the  property,  which  shares  are  still  held 
by  her.  The  remaining  13  shares  were  allotted  to  four 
other  shareholders. 

Mrs.  Matejka  is  a  foreigner,  who  speaks  English  only 
imperfectly,  and  appears  to  be  utterly  incapable  of  trans- 
acting or  understanding  ordinary  business  dealings;  and 
her  claim  that  she  purchased  the  property  from  Bakken  is 
supported  by  the  evidence  of  her  husband  alone. 

In  Merchants  Bank  v.  Hoover,  5  W.  L.  R.  516,  I  held, 
following  the  rule  laid  down  by  the  Court  of  Chancery  and 
the  Court  of  Appeal  in  Ontario,  that  transactions  of  this 
nature  ought  not  to  be  held  sufficiently  established  by  the 
uncorroborated  testimony  of  the  parties  to  it;  but  in  the 
recent  case  of  Green  v.  Lawrence  (not  yet  reported)  the 
majority  of  this  Court  in  effect  held  that  that  principle  as 
a  hard  and  fast  rule  should  not  be  adopted  here. 

Matejka's  evidence  as  to  the  nature  of  the  transaction 
was  not  contradicted,  and  the  only  circuinstances  tending 
to  cast  doubt  upon  it  are:  that  he  was  the  manager  of  the 
business;  that,  for  some  weeks  after  the  purchase,  his  name 
appeared  as  proprietor  at  the  head  of  each  page  of  the 
hotel  day-book;  and  that  baggage  labels  for  the  hotel  were 
printed  shewing  his  name  as  proprietor.  He  states,  how- 
ever, that  the  hotel  clerk  had  made  the  entries'  in  the  day- 
book and  procured  the  printing  of  the  labels  without  hi3 
knowledge,  and  that,  upon  his  attention  being  called  to  the 
clerk's  action,  he  objected  to  his  being  styled  the  pro- 
prietor, and  it  docs  not  appear  that  the  labels  were  ever 
used.  These  circumstances  alone,  suspicious  though  they 
may  be,  will  not  justify  me  in  entirely  discrediting  his 
testimony,  especially  in  view  of  the  fact  that  the  manner 
in  which  he  gave  his  evidence  impressed  me  favourably. 
He  did  not  attempt  to  conceal  anything  relating  to  the 
tranfaction  which  tended  to  support  the  plaintiff  company's 
contention,  and  which,  had  he  been  untruthful,  he  might 
easily  have  suppressed.  Upon  the  examination  of  Matejka 
for  discovery  before  the  trial,  the  plaintiff  company  became 
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aware  of  the  evidence  he  would  give  relating  to  the  trans- 
action, and,  if  it  was  untrue,  they  could  have  called  Ochsner 
to  disprove  it. 

One  of  the  grounds  for  believing  Matejka's  statement, 
as  I  do  believe  it,  is  that,  from  his  long  experience  in  busi- 
ness, he  must  have  known  that  he  could  not  himself  pur- 
chase the  property  and  hold  it  against  his  creditors.  I  see 
nothing  wrong  in  the  wife  of  a  debtor  purchasing  property 
in  her  own  name,  nor  can  I  see  anything  wrong  in  the  deb- 
tor assisting  her  in  making  the  purchase,  so  long  as  he  does 
not,  in  rendering  such  assistance,  withdraw  from  the  reach 
of  his  creditors  any  portion  of  his  estate  which  should  be 
applied  in  payment  of  their  claims.  The  only  wrong  which 
Matejka  committed  was  in  so  withdrawing  the  $300  realised 
from  his  stock  in  the  brewery  company;  but  the  fact  that 
he  applied  it  on  the  purchase  of  the  property  should  not, 
I  think,  render  the  whole  property  liable  for  payment  of 
the  creditors'  claims.  I  think  the  reasonable  course  to 
adopt  would  be  to  restrict  such  liability  to  the  amount  so 
withdrawn.  Jackson  v.  Bowman,  14  Gr.  186,  and  CoUard 
v.  Bennett,  SB  Gr.  556,  appear  to  me  to  support  this  view. 
I  think,  however,  that  the  amount  so  withdrawn'  should 
increase  with  the  value  of  the  property,  such  increase  to 
be  ascertained  by  the  proportion  the  amount  withdrawn 
bore  to  the  whole  purchase-money,  and,  as  the  present 
value  of  the  properly  is  shewn  to  be  $40,000,  the  amount 
which  should  be  rendered  liable  is  $1,200. 

At  the  commencement  of  the  trial,  counsel  for  the  de- 
fendants contended  that  there  was  a  misjoinder  both  of 
parties  and  of  causes  of  action,  and  that  the  plaintiff  com- 
pany should  be  called  upon  to  elect  as  to  which  parties  and 
which  causes  of  action  they  should  proceed  with.  As  I  en- 
tertained some  doubt  upon  the  point,  I  refused  to  issue 
such  a  direction,  and  intimated  that  I  would  consider  the 
question  after  hearing  the  evidence. 

I  see  no  reason  why  a  simple  contract  creditor,  suing 
on  behalf  of  himself  and  all  the  other  creditors  of  his  deb- 
tor to  set  aside  a  fraudulent  conveyance  by  the  latter,  and 
joining  him  as  a  defendant,  should  not,  in  such  an  action, 
claim  and  recover  judgment  for  the  amount  of  the  debt 
upon  which  his  claim  is  founded.  I  can  find  no  authority 
against  it;  and  it  appears  to  me  that  it  would  be  unreason- 
able and  a  hardship  on  the  debtor  that  he  should  be 
saddlod  with  the  costs  of  a  separate  action  for  such  a  judg- 
ment. 
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Apart  from  the  claim  for  a  personal  judgment  against 
the  defendant  Matejka,  the  plaintiff  companj^s  action  is  to 
set  aside  as  fraudulent  as  against  his  credtors  two  succes- 
sive conveyances  of  the  same  property.  Both  grantees  under 
these  conveyances  are  charged  with  being  parties  to  the 
fraud.  In  fact  it  is  charged  that  both  conveyances  are 
part  of  the  same  fraudulent  scheme  to  defeat  creditors; 
and  1,  therefore,  See  no  reason  why  a  separate  action 
should  be  brought  against  each  grantee. 

I  hold  that  the  plaintiff  company  is  entitled  to  judg- 
ment against  the  defendant  Vaclav  Matejka  for  $493.86^ 
and  costs,  and  that  the  shares  of  the  defendant  Teresie 
Matejka  are  chargeable  with  the  payment  of  $1,200,  and 
the  costs  of  this  action*,  except  such  portion  thereof  as  may 
have  been  incurred  by  reason  of  the  claim  of  the  plaintiff" 
company  for  the  debt  due  by  the  defendant  Vaclav  Ma- 
tejka, the  said  sum  when  realised  to  be  paid  over  to  the 
assignee  of  the  defendant  Vaclav  Matejka.  In  default  of 
payment  thereof  and  the  costs  of  the  action  by  the  defend- 
ant Teresie  Matejka,  the  shares  held  by  her  to  be  sold 
under  the  direction  of  the  Court,  and  the  proceeds  of  the- 
.«ale  to  be  paid  into  Court  to  await  further  order. 


AIBEBTA. 

Scott,  J.  January  16th,  1012. 

TRIAL. 

BOGERS  V.  HEWER. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Forma- 
tion of  Contract — Statute  of  Frauds — Written  Receipt — 
Bank  Cheque — Ascertainment  of  Subject-matter — Terms^ 
of  Safe — interest — Offer  to  Pay — Description  of  Prop- 
erty— Oral  Evidence — Disclosing  Names  of  Vendors — 
"Subject  to  Owners'  Approval" — Power  of  Skle — iVele- 
gation — Terms  of  Sale — Evidence  of  Approval — Laches- 
— Specific  Performance, 

Three  of  the  defendants  were  joint  owners  of  certain  lands,  and 
two  of  the  three  f?ave  the  third  (H.)  a  power  of  attorney  authorising 
him  to  malce  agreements  for  the  sale  of  the  lands.  H.  gave  an  estate 
agency  company  authority  to  sell  the  lands  at  $85  per  lot  and  stated, 
in  effect,  that  time  would  he  «ven  for  payment  of  a  |>ortion  of  the- 
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purchase-money,  but  did  not  specify  the  termst  of  payment..  The 
company  sold  some  of  the  lots  to  the  plaintiff*  who  gave  the  company 
a  cheque  for  $25,  with  a  memorandum  upon  it  to  the  effect  that  it 
was  a  deposit  on  the  lots  sold  to  him,  giving  thedr  numbers,  and  a 
reference  to  a  blocic  and  plan.  The  cheque  was  indorsed  and  cashed 
by  the  company.  The  company  gave  the  plaintiff  a  receipt,  signed 
in  the  name  of  the  company,  for  $25  deposit  on  "  lots  37-40,  block  27, 
South  Calgary.  Price,  $85  each ;  terms,  %  cash,  bal.  3  &  6  months ; 
subject  to  confirmation  by  owner.*'  Later,  the  company  sold  two 
more  of  the  lots  to  the  plaintiff,  who  again  paid  $25,  and  took  a 
receipt  from  the  company  in  substantially  the  same  terms  as  the 
former  one : — 

Held,  that,  while  on  the  face  of  the  first  receipt  it  was  question- 
able whether  there  was  a  suflScient  agreement  for  the  sale  of  four  lots 
to  satisfy  the  Statute  of  Frauds,  the  receipt  and  the  cheque  should  be 
read  together;  and,  when  so  read,  it  appeared  that  the  subject-matter 
of  the  agreement  consisted  of  foiir  lots. 

Held,  also,  that,  as  the  plaintiff  had  offered  to  pay  the  whole  pui^ 
chase-money  and  interest,  he  was  not  disentitled  to  specific  perform- 
ance because  the  terms  of  sale  as  to  payment  of  interest  were  not  set 
out  in  the  memorandum. 

Heldy  also,  that  the  documents  described  the  property  with  such 
certainty  that  its  identity  could  be  ascertained ;  and,  such  being  the 
case,  parol  evidence  to  ascertain  it  was  admissible. 

Held,  also,  that  the  statement  that  the  sale  was  subject  to  the 
owners*  approval  was  sufficient  to  shew  that  the  owners  were  the 
vendors,  and  a  sufficient  description  of  them  to  satisfy  the  statute. 

Held,  also,  that  II.  did  not  delegate  to  the  company  the  power 
of  sale  conferred  upon  him  by  his  co-ownets;  he  merely  authorised 
the^  company  to  find  purchasers  and  to  carry  out  sales,  the  terms  of 
which  were  fixed  by  him. 

Held,  also,  upon  the  evidence,  that  H.  had  tacitly  approved  of  the 
sales  to  the  plaintiff;  and,  by  virtue  of  the  power  of  attorney,  his 
approval  was  theirs. 

Held,  also,  that  the  plaintiff  had  not  been  guilty  of  laches. 

Held,  therefore,  that  the  plaintiff  was  entitled  to  specific  per- 
formanuce  of  both  agreements  of  sale. 

Action  by  Henry  H.  Rogers,  purchaper,  against  Esther 
Hewer,  Harriet  D.  Tennant,  Charles  A.  Wright,  I.  B. 
Hewer,  John.  Tennant,  and  Robert  T.  D.  Aitken,  for  specific 
performance  of  an  agreement  for  the  sale  of  land. 

Clifford  T.  Jones,  for  the  plaintiff. 
T.  M.  Tweedie,  for  the  defendants. 

Scott,  J.: — On  the  7th  June,  1910,  the  male  defendants 
Hewer,  Tennant,  and  Aitken,  were  joint  owners  of  the  land 
in  question.  On  that  day  Tennant  and  Aitken  gave  a  power 
of  attorney  to  Hewer  authorising  him  to  make,  sign,  and  ex- 
ecute agreements  of  sale  of  those  and  other  lands,  and  thereby 
agreed  to  ratify  and  confirm  all  things  done  by  him  under 
the  power.  On  the  21st  July,  1910,  Hewer  gave  the  Eureka 
Real  Estate  Company  of  Calgary  verbal  authority  to  sell  the 
property  at  $85  per  lot,  and  stated,  in  effect,  that  time  would 
bo  given  for  payment  of  a  portion  of  the  purchase-money, 
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but  the  terms  of  payment  were  not  specified.  On  the 
28th  of  the  same  month,^he  gave  the  company  the  following 
written  authority  to  sell: — 

•*  Calgary,  28th  July,  1910. 
''To  Eureka  Real  Estate  Co.,  Calgary. 

"You  are  hereby  authorised  to  sell   the  following  de- 
scribed property  at  the  price  and  terms  stated  below. 

*•  I  agree  to  pay  you  a  commission  of  $5  per  lot  out  of  the 
first  payment  made. 

"  Lots  5  to  40,  inclusi\'e,  block  27,  plan  4479  P.,  South 
Calgary.     Exclusive  listing. 

''  Price  $85.00  per  lot.     Terms  cash  or  terms. 

"  I.  B.  Hewer.'' 
On  the  26th  of  the  same  month,  the  company  sold  certain 
of  the  lots  in  question  to  the  plaintiff,  who  then  gave  the 
company  the  following  cheque  by  way  of  deposit  on  account 
of  the  purchase: — 

"Calgary,  Alta.,  July  26th,  1910. 
"  Pay  to  Eureka   Real   Estate  Co.  or  order  twenty-fire 
00/100  'dollars.  H.  H.  Rogers. 

"  Deposit  on  lots  37,  38,  39,  40,  block  27,  So.  Calg.^' 
This  cheque  was  indorsed  by  the  company,  and  they  re- 
ceived payment  of  it  two  days  later. 

At  the  time  of  the  sale,  the  company  gave  the  plaintiff 
the  following  receipt: — 

"Calgary,  26  July,  1910. 
•*  Received  of  H.  H.  Rogers  twenty-five  dollars  deposit 
on  lots  37-40,  block  27,  South  Calgar>'.     Price,  $85  each. 
Terms  half  cash,  bal.  3  and  6  mths. 

"  Subject  to  confirmation  by  owner. 
"Eureka  Real  Estate  Co. 

"Geo.  T.  Brockbank." 
On  the  29th  August  following,  the  company  sold  certain 
of  the   lots  to^the  plaintiff,   and  gave  him   the  following 
receipt : — 

"Calgary,  29  Aug.,  1910. 
''  Received  of  H.  H.  Rogers  twenty-five  dollars  deposit 
on  lots  35-36,  bl.  2'7,  So.  Calgary.    Price  $85  each.    Subject 
to  confirmation  by  owner. 

"  Eureka  Real  Estate  Co. 
"Geo.  T.  Brockbank/' 
The  platntiff  alleges  that  the  cheque  and  receipts  referred 
ii"^  constitute  agreements  on  the  part  of  the  three  defendants 
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referred  to  for  the  sale  to  him  of  lots  35  to  40,  both  indu- 
sive,  in  block  27,  according  to  a  plan  of  subdivision  called 
*'  South  Calgary,''  and  registered  as  plan  No.  4479  P.,  being 
the  lands  in  question,  and  that  the  sales  were  upon  terms  of 
payment  of  one  half  the  purchase-price  in  cash  and  the  bal- 
ance in  six  months  with  interest  at  8  per  cent. 

The  defendants,  ^  among  other  defences,  rely  upon  the 
Statute  of  Frauds,  and  contend,  as  to  the  first  sale:  (1)  that 
the  receipt  shews  a  sale  of  only  tw^o  Ipts,  instead  of  four, 
as  contended  by  the  plaintiff;  and  (2)  that  it  omits  to  pro- 
vide for  the  payment  of  interest;  as  to  the  second  sale,  that 
it  does  not  specify  the  terms  of  payment  of  the  purchase- 
money;  and,  as  to  both  sales,  that  tlie  receipts  do  not  de- 
scribe the  property  sold  with  sufficient  certainty. 

It  may  be  open  to  question  whether  the  receipt  given 
by  the  company  on  the  first  sale  is  a  sufficient  agreement 
under  the  statute  for  the  sale  of  four  lots;  but-  any  doubt 
upon  that  point  is  set  at  rest  by  the  fact  that  the  cheque 
given  by  the  plaintiff  at  the  time  of  the  sale  and  indorsed  by 
the  company  shews  tliat  the  sale  was  of  four  lots,  and,  in 
my  view,  the  two  documents  may  be  read  together  for  the 
purpose  of  ascertaining  the  subject-matter  of  the  agreement. 

In  view  of  the  fact  that  the  plaintiff  has  offered  to  pay 
the  whole  purchase-money  and  interest,  the  fact  that  the 
terms  of  sale  as  to  the  payment  thereof  were  omitted  from 
the  agreement  relied  upon  by  the  plaintiff,  will  not  disentitle 
him  to  specific  performance  of  the  agreement.  See  Martin 
V.  Ryecroft,  2  DeG.  M.  &  G.  785. 

The  evidence  shews  beyond  a  doubt  that  the  property  de- 
scribed in  the  documents  referred  to  as  being  in  *^  South 
Calgary''  is  the  property  in  question.  Hewer,  in  his  exam- 
ination for  discovery,  and  Brockbank,  who  made  the  sale  on 
behalf  of  the  company,  botli  identify  it  as  being  the  property 
in  question.  It  is  apparent  from  the  evidence  that  the  sub- 
divisional  plan  referred  to  was  known  as  *'  South  Calgary," 
and  the  trial  proceeded  throughout  on  the  basis  that  they 
were  identical.  In  my  view,  the  documents  referred  to  de- 
scribe the  property  with  such  certainty  that  its  identity  can 
be  ascertained;  and,  such  being  the  case,  narol  evidence  to 
ascertain  it  is  admissible.  See  McMurray  v.  Spicer,  L.  B. 
5  Eq.  at  pp.  536,  537. 

It  was  also  contended  that  the  statute  was  not  complied 
with,  in  that  the  documents  referred  to  do  not  shew  who 
were  the  owners  of  the  property.     I  think,  however,  that 
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the  statement  therein  that  the  sale  was  subjt  c  t  to  the  owners' 
approval  is  sufficient  to  shew  Tiat  the  owners  were  the  ven- 
dors^ and  a  sufficient  description  of  them  to  satisfy  the 
statute.     See  Rossiter  v.  Miller,  3  App.  Cas.  at  p.  1140. 

It  was  alFo  contended  on  behalf  of  the  defendants  that 
the  power  of  attorney  referred  to  did  not  authorise  Hewer  to 
delegate  to  another  the  power  to  sell  thereby  conferred 
upon  him. 

If  Hewer  had  left  it  to  the  company  to  fix  the  price  and 
terms  of  sale,  sales  made  by  the  company  would,  unless 
otherwise  authorised,  be  without  the  authority  of  the  other 
joint  owners.  What  Hewer  did,  however,  was  to  fix  the 
price  and  terms  himself,  and  authorise  the  company  to  find 
purchasers  and  make  sales  upon  those  terms.  In  my  opinion, 
that  did  not  constitute  a  delegation  to  the  company  of  the 
discretion  which  he  was  autliorised  by  the  power  to  exercise, 
but  was  in  effect  merely  an  autliority  to  the  company  to  find 
purchaFers  and  to  carry  out  sales  the  terms  of  which  were 
fixed  by  him. 

Another  contention  on  behalf  of  the  defendants  was,  that, 
the  sale  being  subject  to  the  owners'  approval,  there  was  no 
evidence  of  such  approval. 

The  evidence  shews  that  Hewer  tacitly  approved  of  the 
salens ;  and,  as  the  power  of  attorney  authorised  him  to  ap- 
prove on  behalf  of  the  other  owners,  his  approval  must  be 
deemed  to  be  theirs  also. 

In  their  statement  of  defence  the  defendants  set  up  that, 
by  reason  of  the  plaintiff's  laches,  he  is  not  entitled  to  re- 
cover. That  defence  was  not  referred  to  by  their  counsel 
upon  the  argument ;  and  I  am  of  the  opinion  that  no  laches 
has  been  shewn. 

Subsequent  to  the  sales  to  the  plaintiff,  the  male  defend- 
ants Hewer,  Tennant,  and  Aitken,  transferred  the  property 
in  question  to  the  remaining  defendants,  who  now  hold  a 
certificate  of  title  therefor. 

At  the  trial,  counsel  for  the  defendants  consented  that, 
if  the  plaintiff  were  entitled  as  against  the  three  defendants 
to  specific  performance  of  the  agreements  referred  to,  the 
other  defendants  would  execute  the  necessary  conveyances  of 
the  property  to  him. 

I  hold  that  the  plaintiff  is  entitled  to  judgment  for 
sj)ecific  performance  of  the  agreements  for  sale  of  the  pro])- 
erty  in  question,  witli  costs  a'^ainst  all  the  defendants. 
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SASKATCHEWAN. 

OUSELEY,  DiST.Ct.J.  SEPTEMBER  29TH,  1911. 

DISTRICT   COURT   OF  MOOSB   JAW. 

BOWSER  V.   GOODWIN. 

Sale  of  Goods — Conditional  Sale — Lien-Notes  Act — Eegistra- 
tion  of  Lien-notes — Seizure  of  Goods  by  Sheriff  under 
Writ  of  Attachment — Claim  of  Unpaid  Vendor — Non- 
compliance wHh  Statute  —  Deso:^ption  of  Goods  —  Affi- 
.davit  of  Bona  Fides, 

Under  the  plnintilTs  writ  of  attachment  against  the  defendant  as 
an  absconding  debtor,  the  Sheriff  seized  a  motor  cycle  which  the  de- 
fendant had  bought  from  the  claimant  and  had  given  in  payment 
therefor  two  lien-notes,  which  were  duly  registered.  Nothing  having 
been  paid  on  the  notes,  the  claimant  asserted  his  olaim  to  the  motor 
cycle,  and  the  Sheriff  interpleaded : — 

Held,  that  the  provisions  of  hcc.  1  of  the  Act  respecting  Lien- 
Notes  had  not  been  complied  with,  in  that  the  lien-notes  did  not 
contain  such  a  description  of  the  goods  that  the  same  might  be 
readily  and  easily  known  and  distinguished — the  only  description  being 
"  a  motor  cycle." 

Artcin$ki  v.  Arnold,  4  W.  L.  R.  556.  followed. 

Held,  also.  that,  as  no  description  at  all  was  given,  the  claimant 
should  not  be  allowed  to  shew  by  affidavit  or  parol  evidence  that  the 
article  signed  was  his  property. 

Held,  also,  that  the  affidavit  of  bona  fides  on  the  lien-notes, 
being  identical  with  the  affidavit  referred  tg  in  Aricinaki  v.  Arnold, 
did  not  comply  with  the  statute. 

Held,  therefore,  that  the  right  of  the  plaintiff  as  an  attaching 
creditor  must  prevail. 

Interpleader  ispue. 

IT.  S.  Lemon,  for  the  plaintiff. 

•     W.  F.  Dunn,  for  the  claimant. 

J.  E.  Chisholm,  for  the  Sheriff. 

OrsELEY,  Dist.Ct.  J. : — T  find  the  facts  as  follows.  On 
tlio  24th  Fehniary,  1911,  the  defendant,  Joseph  Goodwin, 
purchased  of  the  claimant,  George  D.  Nichol,  a  motor  cycle, 
and  gave  to  Nichol  in  pavTnent  a  lien-note  for  $75,  dated  on 
Tuesday  the  24th  February,  1911,  maturing  on  the  10th 
May,  1911,  and  a  certain  other  lien-note  for  $75,  of  the 
same  date,  maturing  on  the  1st  July,  1911.  On  the  6th 
March,  1911,  Nichol  registered  true  copies  of  the  notes  ii? 
the  office  of  the  registration  clerk  of  the  Moose  Jaw  Judicial 
District  at  Moose  Jaw. 
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On  the  6th.  May,  1911,  the  plaintiff  sued  out  of  this 
Court  a  writ  of  attachment  against  the  defendant  as  a?i  ab- 
sconding debtor,  and  handed  the  same  to  the  Sheriff  with 
ins^tructions  to  attach  the  personal  property  of  the  defend- 
ant. On  the  9th  May,  1911,  the  Sheriff  seized  a  motor 
cycle  as  the  property  of  the  absconding  defendant. 
On  the  16tli  May,  1911,  the  clai|nant,  by  notice  in  writing 
served  on  the  Sheriff,  claimed  the  motor  cycle  so  seized :  and 
the  Sheriff  interpleaded. 

The  claimant  in  his  affidavit  sets  out:  (1)  that  the 
motor  cycle  seized  by  the  Sheriff  is  the  property  of  the 
claimant;  (2)  that  he  sold  said  motor  cycle  to  the  defendant, 
and  the  terms  of  the  sale  are  evidenced  hy  two  lien-notes  an- 
nexed to  his  affidavit;  (3)  that  on  the  6th  March,  1911,  the 
said  lien-notes  were  duly  registered  in  the  office  of  the  regis- 
tration clerk  at  Moose  Jaw;  (4)  that  nothing  was  paid  on 
the  said  notes  by  the  defendant;  (5)  that  the  motor  cycle 
seized  by  the  Sheriff  is  the  motor  cycle  covered  by  the  lien- 
notes;  (6)  thai,  by  reason  of  tlie  lien-notes,  the  claimant 
claims  the  motor  cycle  now  attached. 

Mr.  Lemon,  for  the  plaintiff,  contends  that  the  provisions 
of  ch.  145,  R.  S.  Sask.  1909,  being  an  Act  respecting  Lien- 
Xotes,  have  not  been  complied  with. 

I  tliink  that  contention  good,  for  the  following  reasons : — 

First,  because  sec.  1  of  ch.  145  enacts  that  "  wherever  on 
the  sale  ...  of  goods  of  the  value  of  $15  or  over,  con- 
ditioned that  the  right  of  property  or  right  of  possession 
shall  remain  in  the  seller  .  .  .  the  seller  shall  not  be 
permitted  to  set  up  any  such  right  of  property  .  .  .  un- 
less such  agreement  is  in  writing  signed  by  the  bailee  or  his 
agent  and  registered  as  hereinafter  provided.  .  .  ,  Such* 
writing  shall  contain  such  a  description  of  the  goods  the 
subject  of  the  bailment  that  the  same  may  be  readily  and 
easily  known  and  distinguished." 

Looking  at  the  lien-notes  under  which  Xichol  claims,  T 
find  that  the  subject  of  the  bailment  is  a  motor  cycle.  No 
description  of  any  kind  is  given,  no  mark  of  identification 
hinted  at;  and  there  is  ab.^-jlutely  nothing  in  the  lien-no'.-^s 
by  which  the  subject-matter  could  be  identified ;  and  it  cert- 
ainly could  not  be  easily  known  and  distinguished. 

It  was  not  contended  before  me  that  the  provisions  of 
sec.  11  of  the  Act  applied,  and  no  allegation  or  proof  was 
made  that  the  provisions  would  assist  the  claimant.  It  was, 
therefore,  all  the  more  incumbent  on  the  claimant  to  see  that 
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tlie  instrument  under  which  he  claimed  sufficiently  identified 
the  article  sold  by  him,  and  this  he  failed  or  neglected  to  do. 
It  is  clear  from  the  language  of  the  Chief  Justice  in  Ari- 
cinski  v.  Arnold,  4  W.  L.  B.  556,  at  p.  561,  that  some  de- 
scription other  than  the  mere  name  of  the  subject-matter 
must  be  given,  and  to  hold  otherwise  would  be  to  nullify 
part  of  sec,  1  of  the  statute. 

In  Mason  v.  McDonald,  25  C.  P.  435,  it  was  held  that 
the  description,  *'  two  sets  of  blacksmithing  and  one  ?ct  of 
waggon-maker's  tools  complete,'*  was  not  a  sufficient  de- 
scription to  comply  with  the  requirements  of  an  Act,  which 
required  that  the  identity  should  be  ascertained  with  rea- 
sonable clearness.  See,  also.  Rose  v.  Scott,  17  F.  0.  R  385. 
In  Sutherland  v.  Xixon,  21  U.  C.  R.  631,  the  statute 
under  consideration  required  that  all  instruments  mentioned 
in  that  Act  should  contain  sufficient  and  full  description,  so 
that  the  same  might  be  readily  and  easily  known  and  distin- 
guished, and  in  his  judgment  in  that  case  McLean,  C.J.,  at 
p.  621,  said:  '* The  chattels  enumerated  without  any  descrip- 
tion whatever  cannot  be  considered  as  covered  by  the  plain- 
tiffs chattel  mortgage,  and  of  course  will  be  subject  to  any 
proceeding  of  the  plaintiff  or  other  creditors."  In  that  case 
the  instrument  under  which  the  claim  was  made  described 
the  subject-matter  as  "  one  buggy," '  and  it  was  held  in- 
sufficient. 

In  Holt  V.  Carmichael,  2  A.  R.  639,  Morrison,  J.A.,  in 
giving  the  judgment  of  the  Court,  at  p.  641,  says:  "The 
words  of  the  statute,  R.  S.  0.  ch.  119,  sec.  23,  are:  'All  in- 
struments mentioned  in  this  Act,  whether  for  the  sale  oi; 
mortgage  of  goods  and  chattels,  shall  contain  such  suffi- 
cient and  full  description  thereof  that  the  same  may  be 
readily  and  easily  known  and  distinguished.' ''  Then,  on  p. 
644,  he  says :  *'  We  are  of  opinion  that  the  learned  Judge  in 
the  Court  below  was  right  in  holding  that  ^  one  single 
buggy'  was  not  of  itself  a  sufficient  description  to  satisfy 
that  statute.'' 

In  Barron  and  O'Brien  on  Chattel  Mortgages,  1897  ed., 
pp.  374  aud  375,  some  of  the  cases  are  collected,  and  at  pp. 
376,  377,  it  is  said:  "It  is  not  sufficient  to  describe  a  chat- 
tel simply  by  it  generic  term.  Correct  locality  must  be 
added,  or  the  chattel  must  be  otherwise  identified  beyond 
question.^' 

Here  the  instruments  relied  on  are  silent  on  both  of  these 
requirements;  and  in  the  case  of  lien-notes,  where  generally 
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the  residence  of  the  parties  is  not  given,  nor  the  locality  of 
the  object  mentioned,  it  is  more  imperative  that  some  de- 
scription or  identification  of  the  subject-matter  be  given  than 
in  the  case  of  a  chattel  mortgage,  because  in  some  instances 
in  chattel  mortgages,  if  the  mere  name  of  the  subject-mat- 
ter is  given,  and  a  description  of  the  locality  is  added,  it  may 
be  sufficient.  See  Fraser  v.  Bank  of  Toronto,  19  F.  C.  R.  381. 

It  was  sought  before  me  to  shew  by  affidavit  that  the 
identical  motor  cycle  sold  by  the  claimant  t^  the  defendant 
was  the  one  seized  by  the  Sheriff.  Whilst,  under  some  circum- 
stances, I  might  be  inclined  to  allow  the  claimant  to  shew 
by  affidavit  or  parol  evidence  that  the  article  imperfet-tly 
describe<l  was  the  property  of  the  claimant,  yet,  where  no 
description  at  all  is  given,  thia  indulgence  should  not  be 
granted :  and  the  claimant,  under  the  circumstances  here, 
must  stand  or  fall  by  the  instrument  under  which  he  claims; 
and,  even  if  I  were  to  allow  his  affidavit  to  be  read,  it  proves 
nothing — no  identification  is  sworn  to,  no  description  given, 
and  all  that  is  said  is,  that -*^  the  motor  cycle  seized  is  the 
motor  cycle  covered  by  the  lien-notes."  Nothing  is  stated 
shewing  that  a  certain  motor  cycle,  describing  it,  was  sold 
to  the  defendant,  and  that  the  deponent  has  viewed  the  article 
seized  and  examined  it,  arid  it  is  the  same  article  as  that 
sold  to  the  defendant;  nothing  of  that  sort  appears  here. 
Tt  would  seem  that  this  was  attempted  without  success  in 
Mason  v.'  McDonald,  25  C.  P.  435,  because  Chief  Justice 
Hagarty,  in  his  judgment  at  p.  439,  says:  "Nor  do  I  care 
U.  discuss  the  possibility  of  admitting  parol  evidence  to  add 
anythinsr  to  the  description." 

•  Ohjettion  was  also  taken  by  counsel  for  the  plaintiff 
that  tlie  affidavit  of  bona  fides  on  the  lien-notes  did  not  com- 
ply with  the  statute. 

I  have  examined  tlie  affidavit  of  bona  fides  on  the  lien- 
notes  with  the  affidavit  referred  to  in  Aricinski  v.  Arnold; 
and,  as  they  are  identical  in  form,  I  cannot  usefully  add 
anything  to  what  the  learned  Chief  Justice  of  Saskatchewan 
has  said  in  that  case,  and  hold  that  the  statute,  in  this  respect 
also,  has  not  been  complied  with. 

By  .sec.  1  of  the  Lien-Notes  Act,  unless  the  statute  has 
been  coni])lied  with,  the  rights  of  attaching  creditors  are 
preserved ;  and,  as  the  claimant  here  has  failed  on  the  two 
grounds  I  have  discussed,  the  Sheriff  will  be  ordered  to  pro- 
ceed in  the  matter  without  considering  NichoFs  claim;  and 
Nichol  will  pay  all  the  costs  of  these  proceedings. 
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SASKATCHEWAN. 

OCSELEY,  DiST.Ct.J.  NOVEMBER  8TH,  1911. 

DISTRICT   COURT   OF  MOOSE   JAW. 

McGOWAN  CIGAR  CO.  v.  O'PLYNN. 

Sale  of  Goods — Contract  for  Delivery  by  Freight — Goods 
Shipped  by  Express — Sale  of  Goods  Act,  sec,  SI — Actual 
Delivery  not  Made — Non-liability  of  Consignee  for  Price. 

Delivery  to  a  carrier  of  the  goods  contracted  for,  to  be  shipped  by 
a  method  different  from  that  provided  by  the  contract,  is  not  such  a 
delivery  as  is  contemplated  by  sec.  31  of  the  Sale  of  Goods  Act,  R.  S. 
Sask.  ch.  147. 

Where  goods  sold  by  the  plaintiffs  to  the  defendant  were,  by  the 
contract  made  between  the  parties,  to  be  shipped  by  freight,  and  were 
delivered  by  the  plaintiffs  to  a  railway  company  to  be  shipped  by 
express  to  the  defendant,  and  were  not  in  fact  delivered : — 

Held,  that  the  defendant  was  not  liable  for  the  price  of  the 
goods. 

The  fact  that  the  goods  were  shipped  by  a  faster  means  of 
transportation,  which  might  be  for  the  benefit  of  the  defendant,  but 
without  his  knowledge  or  consent,  could  not  change  the  rights  of  the 
parties  under  the  contract. 

Action  for  the  price  of  goods  alleged  to  have  been  sold 
and  delivered  by  the  plaintiffs  to  the  defendant. 

OiTSELEY^  Dist.Ct.J.  : — ^The  only  question  at  issue  in 
this  action  is,  whether  the  plaintiffs  have  proved  delivery  to 
the  defendant  of  the  cigars  which  form  the  subject-matter  of 
the  action.  It  was  proved  before  me  that  the  plaintiffs  de- 
livered to  the  Canadian  Northern  Railway  Company  2,500 
cigars  to  be  shipped  by  express  to  the  defendant. 

The  contract  made  between  the  parties  was,  that  these 
cigars  were  to  be  shipped  by  freight;  and  I  must  consider 
whether  this  is  such  a  deviation  from  the  terms  of  the  con- 
tract, ns  will  take  the  case  out  of  the  provisions  of  the  Sale 
of  Goods  Act,  R.  S.  Sask.  ch.  147. 

The  general  rule  as  to  delivery  of  goods  to  a  common 
carrier  is  that  stated  by  Tjord  Cotteuham  in  Dunlop  v.  Lam- 
bert, 6  CI.  &  F.  at  pp.  620-623;  that  rule  is  careful  in 
saying  that  '*  it  is  no  doubt  true,  as  a  general  rule,  that  de- 
livery by  the  consignor  to  the  carrier  is  a  delivery  to  the 
consignee  :*'  but  the  rule  further  says  **  that  is  so  if,  without 
designating  the  particular  carrier,  the  consignee  directs  that 
the  goods  shall  be  sent  by  the  ordinary  conveyance.'* 


Digiti 


zed  by  Google 


878  ^BE   WESTERN   LAW  REPORTER.  [vOL.    19 

I  am  of  the  opinion  that  sec.  31  of  ch.  147,  R.  S.  Sask., 
does  not  apply  here,  because  here  the  parties  by  their  con- 
tract have  provided  that  the  goods  shall  be  shipped  by  f  reig'ht ; 
and  delivery  by  the  consignor,  unsanctioned  by  the  consignee, 
to  a  carrier  to  be  shipped  in  any  other  manner,  takei^  the  case 
out  of  the  ordinar}*^  rule ;  and  the  consignors  are  rele«:ate<l  to 
the  common  law  duty  as  to  delivery.  It  seems  to  me,  also, 
that  the  fact  that  these  goods  were  shipped  by  a  faster 
method  of  transportation,  and  the  change  was  alleged  to  be 
for  the  beneiit  of  the  defendant,  but  without  his  knowledge 
or  consent,  cannot  diange  the  rights  of  the  parties  under  the 
contract.  The  parties  have  made  their  contract  and  they 
must  stand  by  it. 

It  has  been  held  by  the  Supreme  Court  of  Massachusetts 
that  a  contract  to  ship  by  a  sailing  vessel  is  not  performed 
by  shipping  by  a  steamer.  See  LeflFerts  v.  Weld,  167  !Mass. 
531.  And,  although  no  English  or  Canadian  authority  was 
cited  to  me,  and  I  have  so  far  been  unable  to  find  any,  I 
am  of  opinion  that  delivery  to  a  carrier  of  goods  to  he  ship- 
ped by  express  is  not  a  delivery  to  a  carrier  so  as  to  make 
him  the  agent  of  the  purchaser  of  goods  which  should, 
under  the  contract,  have  been  shipped  by  freight. 

The  shipment  by  express  imposed  upon  the  consignee  the 
additional  expense  of  paying  the  express  charges,  which  are 
ia  excess  of  ordinary  freight  charges,  and  comes  within  the 
decision  of  Simmers  v.  Livingstone,  10  A.  R.  355,  that  the 
consignor  cannot,  by  shipping  by  a  different  route  that  that 
specified  by  the  contract,  subject  the  consignee  to  any  ad- 
ditional charges. 

I  think  it  is  clear  that  the  defendant  here  would  have 
been  justified  in  refusing  to  accept  the  goods  if  they  had 
been  tendered  him  by  the  carrier. 

I  hold,  therefore,  that  delivery  to  the  carrier  of  the 
goods  contracted  for,  to  be  shipped  by  a  method  different  from 
that  provided  by  the  contract,  is  not  such  a  delivery  as  is 
contemplated  by  sec.  31  of  ch.  147,  R.  S.  Sask.,  being  the 
Sale  of  Goods  Act. 

There  being  no  delivery  of  the  goods  under  the  Act,  I 
find  further,  as  a  matter  of  proved  fact,  that  there  was  no 
delivery  of  the  goods  to  the  defendant:  and,  for  these  rea- 
sons, this  action  will  be  dismissed  with  costs. 


Digiti 


zed  by  Google 


:I912]  BA2fK  OF   TORONTO  v.   GRAHAM.  879 


SASKATCHEWAN. 

Wetmore,  C.J.  January  17th,  1912. 

TRIAL 

BANK  OF  TORONTO  v.  GRAHAM. 

Promissory  Note  —  Indorsenient  and  Transfer  to  Bank  by 
Payee — Notice  of  Assignment — Necessity  for  Writing — 
C.  0.  1898  ch,  41— Evidence — Written  Notice — Liability^ 
of  Maker  to  Bank  after  Payment  to  Payee, 

The  defendant  made  a  promissory  note  in  favour  of  R.,  and.  when 
it  became  due,  paid  the  amount  of  it  to  the  a^ent  of  R.  It  had.  how- 
ever, been  duly  indorsed  and  transferred  by  R.  to  the  plaintiffs  before 
maturity,  and  the  plaintiffs  sued  the  deff  ndant  upon  it : — 

//eW.  upon  the  evidence,  that  the  defendant,  before  he  paid  the 
amount  and  before  maturity  of  the  note,  had  notice  of  the  assignment 
or  transfer  to  the  plaintiffs,  though  not  in  writing ;  and  that  w^as 
sufficient,  under  C.  O.  18J)8  ch,  41,  which  does  not  require  a  notice  in 
writing  to  be  given,  to  entitle  the  plaintiffs  to  hold  him  liable  on  the 
note. 

Imperial  Bank  of  Canada  v.  Georges  d  S!on,  12  W.  L.  R.  3.98, 
Reynolds  v.  MePhalen.  7  W.  L,  R.  m\  and  J/ap/e  Leaf  Rubber  Co. 
V.  Brolry,  Q.  R.  18  S.  C.  352.  distinguished. 

And  held,  upon  the  evidence,  that,  although  the  defendant  denied 
it.  he  had,  before  he  paid,  received  written  notice  from  the  plaintiffs 
of  the  assignment  or  transfer  to  them. 

Action  upon  a  promissory  note. 
H.  V.  Bigelow,  for  the  plain tiflFs. 
Cumming,  for  the  defendant. 

Wetmore,  C.J. : — I  find  that  the  note  sued  on  in  this 
case  was  forwarded  by  the  plaintiffs  to  the  Northern  Crown 
Bank  for  collection;  that  the  agent  of  that  bank  (Clancy) 
notified  the  defendant  that  he  had  received  the  note  for  col- 
lection; and  that,  in  response  to  that  notice,  the  defendant 
came  to  the  last-named  bank,  and  that  Mr.  Clancy  shewed 
him  the  transfer  or  assignment  of  that  note  to  the  Bank  of 
Toronto,  signed  by  Walter  T.  Ross,  the  payee,  and  that  he 
read  it  over  and  explained  it  to  him ;  and  that,  therefore,  the 
defendant  had  full  notice  of  the  assignment.  This  took 
place  before  the  no^e  became  due.  Nevertheless,  the  defend- 
ant, with  full  notice  of  that  assignment  as  stated,  after- 
wards paid  to  Patterson  $360,  which  Patterson,  professing 
to  act  as  the  agent  of  Ross,  received  in  full  settlement  of  the 
note. 
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I  am  of  tho  opinion  that,  under  ch.  41  of  the  Consoli- 
dated Ordinances,  1898,  that  was  eiiflScient  notice  to  the  de- 
fendant to  entitle  the  plaintiffs  to  hold  him  liable  on  the 
note. 

The  cases  cited  by  Mr.  Gumming  I  do  not  consider  ap- 
plicable'to  the  Saskatchewan  Act. 

Imperial  Bank  of  Canada  v.  Georges  &  Son,  12  W.  L.  R. 
398,  was  decided  under  tlie  provisions  of  the  Alberta  statute, 
which  provides  tbat,  in  order  to  entitle  the  assignee  of  a 
chose  in  action  to  sue  under  that  Act,  he  must  give  express 
notice  in  writing  to  the  party  liable  to  pay.  That  is  so  stated 
by  Book,  J.,  in  his  Judgment  in  that  case,  at  p.  399. 

In  Beynolds  v.  McPhalen,  7  W.  L.  R.  380,  the  Manitoba 
statute  under  consideration  provided  that  the  notice  of  as- 
signment must  be  in  writing,  although  it  does  not  provide 
by  whom  it  must  be  given. 

Maple  Leaf  Rubber  Co.  v.  Broley,  Q.  R.- 18  S.  C.  352,  is 
not  in  the  library,  and  therefore  not  available  to  me.  It  is 
mentioned,  however,  in  the  Digest  of  Canadian  Case  Law, 
vol.  1,  p.  614 ;  and  I  should  judge,  from  the  teference  made 
to  it  there,  that  tho  Quebec  Act  directs  that  a  mere  sale  or 
transfer  of  a  debt  does  not  invest  the  purchaser  with  a 
right  of  action  against  the  debtor  unless  the  transfer  has 
been  signified  to  the  debtor,  and  that  the  necessity  of  such 
signification  is  not  removed  by  proof  of  the  debtor's  know- 
ledge of  suoli  transfer.  Just  what  is  meant  by  "  significa- 
tion ''  T  cannot  state ;  but  in  the  case  now  imder  consider- 
ation the  signification  (if,  by  that,  notice  is  meant)  was 
not  a  mere  matter  of  knowledge:  it  was  brought  right  home 
to  the  defendant. 

It  is  not  necessary  for  me  to  decide  that,  where  the  Act 
directs  that  notice  in  writing  has  to  be  given,  that  means 
that  it  has  to  be  given  by  the  transferee  to  the  debtor.  All 
that  is  necessary  for  me  to  state  is,  that  the  Saskatchewan 
Ordinance  does  not  require  a  notice  in  writing  to  be  given. 

My  attention  has  been  drawn  to  Halsbury's  Laws  of 
England,  vol.  4,  p.  381.  Now,  the  English  statute,  which 
is  sec.  25,  clause  6,  of  the  Judicature  Act,  1873,  requires 
notice  in  writing  to  be  given,  and  provides  that  the  right  of 
action  under  this  statute  is  not  complete  until  such  notice 
is  given.  With  all  respect  to  such  a  high  authority  as  Lord 
Halsbury,  I  have  some  doubts  whether  the  cases  that  he 
cites  in  the  note  at  p.   381  quite  bear  out  what  the  text 
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contends  for  in  the  case  of  the  English  statute;  but  I  do 
think  that  by  analogy  they  bear  out  what  I  have  held"  in 
respect  to  the  Saskatchet^-an  Ordinance. 

But  I  will  go  further  in  this  case.  I  find  that,  as  a 
matter  of  fact,  the  manager  of  the  plaintiff  bank  mailed  the 
notice  of  tlio  assigDment  to  the  defendant,  and  that  he  re- 
ceived it.  1  do  not  find  that  from  the  mere  fact  of  mailing, 
but  I  find  it  from  the  fact,  which  I  accept  as  true,  that  he 
admitted  to  Mr.  Duncan,  the  manager,  that  he  had  received 
the  notice.  I  am  not  as  fully  satisfied  with  respect  to  this 
fact  as  I  am  of  tlie  other  fact,  of  the  assignment  being 
shewn  to  him  by  Mr.  Clancy;  but  the  defendant  has  contra- 
dicted everybody;  he  contradicts  every  witness  that  lias  been 
brought  by  the  plaintiffs,  and  he  contradicts  in  some  respects 
his  own  admission  which  he  has  signed,  and  his  contradic- 
tions are  of  such  a  character  that  I  feel  unable  to  give  him 
full  credit.  Although  he  denies  ever  getting  this  notice,  and 
denies  admitting  to  Mr.  Duncan  that  he  did  get  it,  I  accept 
Mr.  Duncan's  statement,  under  the  character  of  the  testi- 
mony which  has  been  produced:  and,  for  these  reasons,  T 
award  judgment  for  the  plaintiffs  for  the  amount  of  the 
claim. 


MANITOBA. 

PrendergAvST,  J.  Januart  17X11,  1912. 

SINGLE   COURT. 

CARON  v.  BAXXET^MAX. 

Costs — Taxation — Ommion  to  File  Objections — Rule  968 — 
Special  Circumstances  —  Order  Vacatinrj  Certificate  of 
Taxation. 

Where,  upon  the  taxation  of  the  defendant's  costs,  the  plaintiff 
did  not  take  objections  under  Rule  068.  and  a  certificate  of  taxation 
was  issued,  an  order  was  made  vacating  the  certificate  and  allowinjr 
the  plaintiff  to  file  his  objections,  with  a  view  to  an  appeal,  upon 
special  circumstances  of  hardship  to  the  plaintiff  beinfc  shewn. 

There  is  no  special  Rule  authorisinf^  the  grantinic  of  this  relief: 
hut  the  inherent  powers  of  the  Court  to  «rant  relief  for  any  manifest 
hardship  due  to  circumstances  for  which  the  party  is  in  no  way 
i-esponsible.  and  over  which  he  had  no  ('«)ntroI.  are  wide  enough  to 
meet  the  case. 
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Appeal  by  the  plaintiff  from  the  certificate  of  the  Taxing 
Officer  upon  the  taxation  of  the  costs  of  the  defendant  of 
the  action,  as  to  certain  items  allowed. 

H.  Phillipps,  for  the  plaintiff. 
J.  E.  O'Connor,  for  the  defendant. 

PRExnERGAST,  J. : — The  solicitor  for  the  plaintiff  was 
seized  with  a  most  sudden  and  very  grave  attack  of  illness, 
whereby  he  was  rendered  unable  either  to  attend  personally 
on  the  taxation  of  the  costs  of  the  opposite  party,  or  advise 
any  one  in  his  office  of  the  same. 

The  taxation  was  proceeded  with.  Of  course,  no  objec- 
tion to  the  same  could  be  taken  on  behalf  of  the  plaintiff 
under  Bule  968;  and  a  certificate  of  taxation  was  conse- 
quently issued. 

The  matter  was  then  brought  before  me  on  the  plaintiff's 
behalf,  on  notice  of  motion  by  way  of  appeal  as  to  certain 
items  of  the  taxation. 

Th^s  is  a  very  exceptional  case,  and  one  which  may  re- 
sult in  great  hardship,  and  I  think  the  plaintiff  should  have 
relief,  if  at  all  possible. 

There  is  no  special  Rule  provided  under  which  that  re- 
lief can  be  granted.  But  the  inherent  powers  of  the  Court 
to  grant  relief  for  any  manifest'  hardship  due  to  circum- 
stances for  which  the  party  is  in  no  way  responsible,  and 
over  which  he  had  no  control  whatsoever,  are  surely  wide 
enough  to  meet  such  a  case  as  this. 

The  question  is :  what  form  should  this  relief  take  ? 

I  do  not  think  I  should  entertain  the  appeal  in  the  sense 
of  reviewing  the  taxation  on  the  merits.  I  should  not  dis- 
regard in  this  respect,  even  in  this  case,  the  well-established 
rule  of  practice  (Holmested  and  Langton's  Judicature  Act, 
p.  1396,  and  Snowden  v.  Huntington,  12'  P.  R,  248),  that 
there  can  be  no  appeal  except  as  to  such  items  of  taxation 
as  are  objected  to,  in  the  manner  provided  by  Rule  968 — 
and  no  such  objections  were  taken. 

It  will  be  in  order,  in  my  opinion — without  imputing 
any  irregularity  in  the  taxation  proceedings  (and  in  fact 
such  proceedings  are  shewn  to  have  been  perfectly  regular), 
but  owing  to  the  very  special  circumstances — ^to  vacate  the 
certificate  issued,  which  stands  in  the  way  of  the  plaintiff 
now  taking  his  objections,  and  to  allow  him  time  to  take  the 
same  in  proper  form. 
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The  certificate  of  taxation  will  be  vacated,  and  the  plain- 
tiff Vill  have  three  days  to  formulate  his  objections  under 
the  said  Rule — the  same  to  be  limited  to  such  items  as  are 
set  out  in  the  notice  of  motion. 

There  will  be  no  costs  of  the  present  application. 


MANITOBA. 

Macdonald^  J.  January  24th,  1912. 

TRIAL. 

ZDAN  V.  HRUDEN. 

Contract — Breach — Conveyance  of  Land  and  Transfer  of 
Chattels  —  Consideration — Maintenance  and  Support  of 
Orantor  and  Wife  —  Breach  by  Grantee  —  Payment  of 
Annuity — Charge  on  Land, 

In  ao  action  for  damaf^es  for  breach  of  an  agreement  made  by 
the  defendant  with  the  plaintiff,  in  consideration  of  a  conveyance  of 
the  plaintiff*fl  farm  and  a  surrender  of  all  his  personal  property  to 
the  defendant,  to  maintain  the  plaintiff  and  his  wife  for  the  rest  of 
their  natural  lives  : — 

Held,  upon  the  evidence,  that  the  defendant  had.  by  his  conduct, 
broken  the  agreement  and  made  it  impossible  for  the  plaintiff  and  his 
wife  to  live  with  him ;  and  it  w^as  adjudged  that  the  defendant  should 
pay  to  the  plaintiff  $150  a  year  a^  long  as  the  plaintiff  and  his  wife 
should  live,  and  at  the  death  of  either  pay  the  survivor  $100  a  year 
for  the  remainder  of  his  or  her  life;  such  annuity  to  be  a  charge  on 
the  land  conveyed  to  the  defendant. 

Action  to  recover  damages  for  breach  of  an  agreement. 
A.  C.  Williams  and  J.  S.  Cameron,  for  the  plaintiff. 
W.  J.  Cooper,  K.C.,  and  A.  Meighen,  for  the  defendant. 

Macdoxald,  J.: — The  plaintiff  was,  on  the  28th  Jime, 
1908,  the  owner  of  the  north-east  quarter  of  section  30  in 
township  18  in  range  12  west  of  the  principal  meridian,  in 
the  province  of  Manitoba,  and  on  that  date  he  executed  a 
conveyance  of  the  said  lands  to  the  defendant ;  and,  althougli 
the  deed  of  conveyance  recites  the  consideration  as  $1,100, 
the  plaintiff  alleges  that  there  was  a  further  consideration, 
that  the  defendant  was  to  support  him  and  his  wife,  who  are 
both  old  and  illiterate,  for  the  rest  of  their  natural  lives. 
This  further  consideration  is  denied  by  the  defendant;  but 
the  agreement  subsequently  entered  into  between  the  parties 
corroborates  the  plaintiff's  evidence. 
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For  two  years  after  the  conveyance  of  the  lands,  the  plain- 
tiff and  his  wife  resided  with  the  defendant,  and  during' tli at 
time  were  satisfied  with  tlie  treatment  received,  and  assisted 
in  providing  material  comforts  from  cattle  and  fowl  owned  by 
the  plaintiff,  and  allowed  to  remain  on  what  was  then  the 
defendant's  farm  without  any  arrangement  with  respect  to 
the  keep  and  housing  of  tlie  said  cattle  and  fowl.  The  plain- 
tiff was  also  the  owner  of  some  farm  implements  and  of  the 
furniture  in  the  hou?e  on  the  farm,  which  was  used  by  all  the 
inmates  of  the  house  in  common.  Some  differences  arose 
between  tlie  plaintiff  and  the  defendant  as  to  the  ownership 
of  the  cattle  and  implements,  the  defendant  claiming  a  part 
as  having  passed  to  him  in  the  conveyance  of  the  land.  These 
differences  were  settled  by  an  agreement  in  writing  entered 
into  by  them  in  March,  1909,  by  which  agreement  the  plain- 
tiff surrendered  to  the  defendant  all  his  equity  in  the  lands 
and  also  all  the  implements,  cattle,  and  fowl  then  possessed 
by  the  plaintiff;  and,  in  consideration  thereof,  the  defendant 
agreed  to  keep  the  plaintiff  and  his  wife  for  the  rest  of  their 
natural  lives,  and  to  provide  all  the  necessaries  of  life  for  the 
plaintiff.  The  agreement  further  provides  that  the  plaintiff 
is  to  live  with  the  defendant. 

It  was  further  provided  that,  in  the  event  of  the  defendant 
selling  the  said  described  lands  and  not  providing  for  the 
plaintiff,  a  settlement  should  be  made  by  arbitration,  if  pos- 
sible. 

After  the  execution  of  this  agreement,  the  defendant 
became  the  owner  of  all  the  plaintiff's  earthly  possession,  and 
the  plaintiff  was  entirely  at  the  mercy  of  the  defendant,  upon 
whose  treatment  the  peace  of  mind  of  the  plaintiff  and  hia 
wife  depended. 

Having  thus  became  possessed,  the  defendant  almost  im- 
mediately began  making  matters  disagreeable ;  differences  be- 
came numerous,  police  court  proceedings  and  counter-pro- 
ceedings were  prosecuted,  until  it  became  an  utter  impossi- 
bility for  them  to  live  under  the  same  roof;  and,  altliough 
the  plaintiff  may  not  have  been  free  from  blame,  yet  the  de- 
fendant was  the  chief  agressor.  He  denied  the  plaintiff  and 
his  wife  the  common  ordinary  necessaries  of  life,  denying 
them  even  the  indispensable  item  of  fuel  during  the  cold 
weather,  and  otherwise  behaving  in  a  manner  betraying  his 
self-imposed  duty  of  caring  for  the  plaintiff  and  his  wife  in  a 
manner  fitting  their  lowly  station  in  life. 
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I  find  that  the  defendant  has,  by  his  conduct,  been  the 
means  of  a  breach  of  the  agreement  referred  to,  and  has  made 
it  impossible  for  the  plaintiff  and  his  wife  to  reside  with  him ; 
but  his  legal  duty  still  exists,  and  the  spirit  of  the  agreement 
must  be  carried  out.  The  defendant  says  that  it  costs  him 
$10  a  month  to  maintain  the  plaintiff  and  his  wife  in  his  own 
household.  It  cannot,  therefore,  be  any  hardship  upon  him 
to  support  them  to  a  slight  extent  beyond  that  amount  else- 
where than  in  his  own  household;  and,  taking  into  account 
the  station  in  life  of  the  parties,  I  do  order  that  the  defendant 
pay  the  plaintiff  $150  a  year  during  the  natural  lives  of  the 
plaintiff  and  his  wife,  and  on  the  death  of  either,  the  sum  of 
$100  a  year  to  the  surviving  during  the  term  of  his  or  her 
natural  life,  such  annuity  to  be  a  charge  upon  the  lands  here- 
inbefore described,  and  payment  thereof  to  be  made  on  the 
let  day  of  October  in  each  year. 

Costs  to  the  plaintiff. 


XAHITOBA. 

Macdonald,  J.  January  24th,  1912. 

TRIAL. 

WHALEY  V.  O'GRADY  ANDERSON  &  CO.  LIMITED. 

Company  —  Contract  Made  by  Servant  —  Repurchase  of 
Shares  Sold — Authority  of  Vice-president  —  Absence  of 
Corporate  Seal — "In  General  Accordance  with  Powers 
of  Agent  or  Officer" — Manitoba  Joint  Stocl'  Companies 
Act,  sec.  6If. 

Held,  that  th<»  defendant  company,  a  corporate  Ixidy,  incorporated 
under  the  Manitoba  Joint  Stock  Companies  Act,  was  not  bound  by 
an  ngreement,  purportinij  to  be  made  on  behalf  of  the  oompany.  fd^ned 
by  L.,  a  stock  salesman  employed  by  the  company,  to  repurchase  from 
th«>  plaintiff  certain  shares  of  stock  sold  to  him  by  the  company 
through  L. — neither  K  nor  the  vice-president  of  the  company,  who, 
in  writinf?,  authorised  L.  to  make  such  ajrreement,  having  authority 
to  bind  the  company  to  such  an  agreement. 

Subject  to  one  or  two  exceptions,  a  body  corporate  is  not  bound 
by  any  contract  not  under  its  corporate  seal. 

The  ai?reement  was  not  *'  in  jreneral  accordance  "  with  the  powers 
of  either  L.  or  the  vice-president,  within  the  meaniniir  of  sec.  04  of 
tlip  Manitoba  Joint  Stock  Companies  Act ;  and.  therefore,  the  necessity 
for  the  seal  of  the  company  was  not  dispensed  with. 
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Therp  was  nothing  to  shew  that  the  vice-president  had  aatboritj 
from  the  directors;  it  was  proved  that  he  had  not  the  authoritx  ci 
the  president;  and,  even  if  he  had«  this  was  not  such  a  transaetioii 
in  the  oixlinary  course  of  the  defendant  company's  buainess,  ander 
its  charter,  as  could  be  binding  upon  the  company,  nnless  legally 
executed  under  the  corporate  seal. 

Action  to  recover  damages  for  breach  of  an  agreement  to 
repurchase  certain  shares  of  stock  in  a  company. 

AV.  J.  Cooper,  K.C.,  and  A.  Meighen,  for  the  plaintiff. 
A.  M.  S.  Ross,  for  the  defendant  company. 

Macdonald,  J.: — The  plaintiff  purchased  from  the  de- 
fendant company  10  shares  of  the  capital  stock  of  the  Gas 
Traction  Company  Limited,  at  $100  per  share.  The  sale 
was  made  through  one  H.  V.  Lyon,  a  stock  salesman  in  the 
employ  of  the  defendant  company. 

At  the  time  of  the  sale,  Lyon,  acting  on  behalf  of  the  de- 
fendant company,  entered  into  the  following  agreement 
(exhibit  1)  with  and  addressed  to  the  plaintiff:  "  This  is  to 
certify  tlmt  in  consideration  of  Matthew  Whaley  taking  10 
shares  of  Gas  Traction  Co.  stock,  we  agree  to  repurchase  same 
from  you  1st  January,  1911,  at  $115  per  share,  if  you  desire 
to  sell  same.  Yours  truly,  O'Grady  Anderson  &  Co.,  per 
H.  V.  Lyon.'^ 

In  the  margin  of  this  agreement  is  written  the  following : 
''  If  you  are  dissatisfied  when  you  inspect  factory  in  10  days 
we  will  return  your  ck.  &  note  and  cancel  subscription.  H. 
V.  Lyon.'^ 

Mr.  Lyon  claims  to  have  authority  by  a  letter  (exhibit  2) 
given  him  by  Mr.  Anderson,  as  vice-president  of  the  defend- 
ant company,  which  letter  reads  as  follows :  "  H.  V.  Lyon, 
Esq.,  City.  Dear  Sir :  In  reference  to  your  desire  to  guar- 
antee to  certain  investors  in  stock  of  the  Gas  Traction  Co. 
Titd.  that  you  will  repurchase  their  stock  at  $185  in  January, 
1911,  if  such  party  desires  to  sell,  we  may  say  that  we  will 
stand  behind  you  in  this  project,  providing  we  are  given  the 
dividend  for  the  year  1909,  if  we  are  asked  to  buy.  Yours 
very  truly,  O'Grady  Anderson  &  Co.  Ltd.,  V.-Pres.^^ 

On  the  strength  of  this  agreement  to  repurchase  (exhibit 
1),  the  plaintiff  gave  his  cheque  to  Mr.  Lyon  for  $1,000  for 
the  10  shares,  which  in  due  course  was  received  by  the  defend- 
ant company ;  the  plaintiff,  however,  stopped  the  payment  of 
this  cheque,  by  telling  his  banker  not  to  pay  it  imtil  he  had 
returned  from  Winnipeg.     His  banker  at  the  time  advised 


Digiti 


zed  by  Google 


1912]      WHALEY  V.  O'ORADY  ANDERSON  d  00.  LTD.         887 

him  that  the  defendant  company  was  a  joint  stock  company, 
and  he,  the  plaintiff,  was  to  see  if  the  agreement  executed  by 
Mr.  Lyon  was  authorised  by  the  company. 

The  authority  (exhibit  2)  given  by  Mr.  Anderson  was 
given  without  the  knowledge  or  consent  of  Mr.  O'Grady,  who 
was  the  president  of  the  defendant  company,  nor  does  it 
appear  from  the  evidence  that  any  one  connected  with  the 
company  was  consulted  with  respect  to  this  authority  given 
to  Mr.  Lyon ;  this  latter  gentleman,  who  claims  to  be  a  mem- 
ber of  the  legal  profession,  cannot  very  well  be  justified  in 
saying  that  he  took  it  for  granted  that  everything  was  in 
proper  order,  and  his  authority  complete. 

Sales  of  stock  of  the  same  company  were  made  by  Mr. 
Lyon  to  a  number  of  otliers,  on  terms  similar  to  tliose  upon 
which  the  stock,  it  is  said,  was  sold  to  the  plaintiff,  and  which 
the  defendant  company  repurchased;  and,  as  soon  as  the 
agreement  (exhibit  1)  came  to  the  knowledge  of  Mr.  O^Grady, 
the  president  of  the  defendant  company,  he  took  exception  to 
it,  and  ordered  that  sales  of  stock  on  such  a  condition  be 
stopped,  and  the  authority  under  which  such  an  agreement 
was  made  be  withdrawn.  This  action  on  the  part  of  Mr. 
O'Grady  was  communicated  by  letter  to  Mr.  Lyon,  and  re- 
ceived by  him  prior  to  the  closing  of  the  agreement  with  the 
plaintiff  by  payment  for  the  stock  purchased  by  him. 

After  the  receipt  by  Lyon  of  this  letter,  he,  in  company 
with  the  plaintiff,  called  at  the  office  of  the  defendant  com- 
pany, in  the  city  of  Winnipeg,  and,  after  having  visited  the 
factory  of  the  Gas  Traction  Company,  had  an  interview'with 
Mr.  Anderson.  What  that  interview  was  is  not  made  clear; 
hut,  whatever  it  was,  Mr.  Anderson  told  the  plaintiff  he 
cmild  take  the  stock  or  not,  and  tore  up  the  cheque  which 
the  plaintiff  had  first  made  out  in  payment  of  his  stock.  The 
plaintiff  then  expressed  himself  as  satisfied  to  purchase  the 
stock,  and  a  new  cheque  was  made  out  and  signed  by  him  in 
payment  of  the  stock,  but  he  says  it  was  on  the  understand- 
ing that  the  agreement  to  repurchase  (exhibit  1)  would  be 
adhered  to;  and  in  this  he  is  corroborated  by  Lyon;  and, 
although  on  this  point  the  evidence  of  both  the  plaintiff  and 
Lyon  is  extremely  weak,  and  particularly  in  face  of  the  fact 
that  at  the  very  time  Lyon  had  in  his  possession  the  letter 
forbidding  further  sales  on  the  strength  of  agreement  to  re- 
purchase (exhibit  1),  and  said  nothing  to  the  plaintiff  about 
it  either  on  his  journey  to  \y^innipeg  or  in  Winnipeg,  yet,  as 
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their  evidence  is  not  denied,  I  suppose  I  should  accept  it ;  but 
I  hold  without  hesitation  that  Mr.  O'Grady  was  not  present 
and  had  no  knowledge  of  and  was  not  a  consenting  party  to 
any  such  agreement;  and,  if  such  an  agreement  was  made,  it 
was  between  Anderson  and  the  plaintiflE. 

The  plaintiff  brings  this  action  for  breach  of  the  agree- 
ment to  repurchase  (exhibit  1). 

Assuming,  then,  that  the  sale  to  the  plaintiff  was  on  tlie 
strength  of  the  agreement  (exliibit  1),  is  the  defendant  com- 
pany, which  is  a  corporate  body,  incorporated  under  the  Mani- 
toba Joint  Stock  Companies  Act,  bound  by  this  aorreement? 

It  is  a  well  understood  and  settled  rule  of  law,  subject 
to  one  or  two  exceptions,  that  a  body  corporate  is  not  bound 
by  any  contract  which  is  not  under  its  corporate  seal :  Pollock 
on  Contracts,  6th  ed.,  p.  142.  The  seal  is  required  as  authen- 
ticating the  concurrence  of  the  whole  body  corporate.  "  If 
the  legislature,  in  erecting  a  body  corporate,  invest  any  mem- 
ber of  it,  either  express^ly  or  impliedly,  with  authority  to  bind 
the  whole  body  by  his  mere  signature  or  otherwise,  then  un- 
doubtedly the  adding  a  seal  would  be  matter  purely  of  form 
and  not  of  substance.*'  "  In  other  cases  the  seal  is  the  only 
authentic  evidence  of  what  the  corporation  has  done  or  agreed 
to  do.'-  '^  Every  member  knows  he  is  bound  by  what  is  done 
under  the  corporate  seal  and  by  nothing  else :"  Mayor  of  Lud- 
low V.  Ohaillon,  6  M.  &  W.  822. 

The  plaintiff  relies  on  sec.  64  of  the  Manitoba  Joint  Stock 
Companies  Act  as  dispensing  with  the  necessity  of  a  seal  : 
"  Every  contract,  agreement,  .  .  .  made  on  behalf  of  the 
company  by  any  agent,  officer,  or  servant  of  the  company,  in 
general  accordance  with  his  powers  as  such  agent,  officer,  or 
servant,  under  the  by-laws  of  the  company  or  otherwise,  shall 
be  binding  upon  the  company;  and  in  no  case  shall  it  be  neces- 
sary to  have  the  seal  of  the  company  affixed  to  any  such  con- 
tract," &c. 

It  cannot  be  successfully  urged  that  Lyon  was  acting  in 
general  accordance  with  his  powers,  unless  the  Tetter  given 
him  by  Mr.  Anderson  invested  him  with  such  powers. 

There  is  nothing  in  the  articles  of  incorporation  investing 
Anderson,  expressly  or  impliedly,  with  authority  to  bind  the 
company,  now  does  sec.  64  invest  him  with  such  authority? 
In  my  opinion,  it  does  not.  It  is  not  an  act  done  by  him  in 
general  accordance  with  his  powers.  There  is  nothing  to  shew 
that  he  had  such  authority  even  from  the  directors;  and  he 
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did  not,  it  is  proved,  have  the  authority  of  the  president ;  and, 
even  if  he  had,  this  is  not  such  a  transaction  in  the  ordinary 
course  of  the  defendant  company's  business  under  its  charter, 
as  could  \ye  binding  upon  the  company,  unless  the  agreement 
was  legally  executed  under  its  seal. 

The  plaintiff  was  warned  before  closing  the  matter  that  the 
company  was  a  corporate  body,  and  he  was  to  see  if  the  com- 
pany authorised  the  agreement.  Had  he  taken  proper  pre- 
cautions, he  could  readily  have  seen  that  the  company  could 
not  be  bound  by  Mr.  Anderson's  assurance  that  the  agreement 
upon  which  he  now  depends  would  be  carried  out,  nor  would  it 
be  any  more  effective  if  that  assurance  was  indorsed  by  Mr. 
O'Grady,  the  president. 

The  action  must  be  dismissed  with  costs. 


SASKATCHEWAN. 

Xewlands,  J.  January  19th,  191^. 

TRIAL. 

J.  I.  CASE  THRESHING  MACHINE  CO.  v.  HASLAM 
LAND  AND  INVESTMENT  CO. 

Work  and  Labour — Remuneration  for — Absence  of  Contract 
— Evidence — Fair  Price, 

In  an  action  for  remuneration  for  threshing  done  for  the  defend- 
ants, the  plaintiffs  claimed  $1.25  per  acre  as  a  reasonable  compensa- 
tion. The  defendants  said  the  work  was  to  be  done  at  the  "going 
rate ''  per  bushel.    The  crop  was  a  light  one : — 

Held,  upon  the  evidence,  that  no  contract  was  entered  into;  and 
that  $1.25  per  acre  was  a  fair  price:  and  judgment  was  given  for  the 
plaint iflTs  for  the  amount  claimed  with  costs. 

•    Action  for  money  alleged  to  he  due  for  threshing  done  for 
the  defendants. 

G.  S.  McMorran,  for  the  plaintiffs. 
W.  L.  Leahy,  for  the  defendants. 

Newlands,  J. : — The  plaintiffs^  claim  is  for  money  due 
one  S.  F.  Dodge  for  threshing  done  by  him  for  the  defend- 
ants, his  claim  having  been  assigned  to  the  plaintiffs.    There 
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are  two  claims,  one  for  $337.50,  and  the  other  for  $2J0. 
Since  the  commencement  of  t!:;*  action,  the  claim  for  $210 
has  been  paid  to  the  plaintiffs. 

As  to  tlie  claim  for  $337.50,  the  defendants  say  that  this 
work  was  to  be  done  at  the  going  rate,  which  they  say  was  9 
cents  for  wlieat  and  6  cents  for  oats ;  but,  on  account  of  the 
crop  being  a  light  one,  they  are  willing  to  pay  10  cents  for 
wheat  and  7  cents  for  oats.  The  plaintiffs  claim  $1.'25  per 
acre  as  a  reasonable  compensation.  From  the  evidence,  I  am 
of  opinion  that  no  contract  was  entered  into.  The  arrange- 
ment was  that,  if  Dodge  was  in  the  vicinity,  he  was  to  thresh 
the  crop  at  the  going  rates.  The  crop  was  a  very  poor  one. 
The  defendant  examined  it,  and  then  came  to  the  conclusion 
that  it  was  worth  threshing.  Dodge  telephoned  to  the  defend- 
ants that  he  would  thresh  for  $1.25  i)er  acre.  They  told  him  to 
go  ahead  according  to  his  agreement.  As  1  have  said,  there 
was  no  agreement.  The  question,  therefore,  is,  what  is  the 
proper  amount  to  be  allowed  for  the  work  Dodge  did?  Even 
taking  the  defendants'  contention  that  they  were  to  pay  the 
going  rate,  that  does  not  mean  the  regular  price  per  bushel 
paid  for  a  good  crop.  I  am  aware,  from  experience  of  other 
cases  of  the  same  kind,  that,  when  the  crop  is  a  poor  one,  like 
the  one  in  question,  the  ordinary  custom  is  to  charge  a  defi- 
nite amount,  generally  so  much  per  day,  and  not  so  much  per 
bushel.  There  was,  however,  no  evidence  given  upon  this 
j)oint.  Tlie  only  evidence  was,  that  $1.25  per  acre  was  a 
fair  price ;  and,  as  I  agree  with  this  evidence,  I  find  for  the 
plaintiffs  for  the  amount  claimed,  with  costs;  the  defendants 
to  be  credited  with  the  amounts  paid  on  the  judgment. 
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SASKATCHEWAN. 

Bbown,  J.  January  23rd,  1912. 

chambers. 

He  CHING  how. 

Habeas  Corpus — Application  for — Practice  —  Intituling  of 
Proceedings — Style  of  Matter — Crown  Practice  Rule  39 
— Proof  of  Warrant  of  Commitment — Negativing  other 
Cause  of  Detention — Affidavits — Liquor  License  Act — 
Conviction — Imprisonment  at  Hard  Labour — Unwarran- 
ted Penalty — Power  of  Amendment — R,  S,  SasJc,  1909 
ch.  62,  sec.  8 — Criminal  Code,  Part  XXII, — Appeal, 

Upon  an  application  by  the  defendant  for  a  habeas  corpus  and 
certiorari  in  aid,  with  a  viow  to  the  discharge  of  the  defendant  from 
custody  under  a  commitment  pursuant  to  a  conviction  by  a  Justice 
of  the  Peace  for  having  sold  intoxicating  liquor  without  a  license, 
contrary  to  the  provincial  LdQUor  license  Act : — 

Held^  that  the  defendant,  in  styling  his  proceedings  in  the 
Supreme  Court  of  Saskatchewan,  in  the  matter  of  the  defendant 
(naming  him)  and  the  information  and  conviction,  etc.,  describing 
them,  had  sufficiently  complied  with  Crown  Practice  Rule  39. 

Reof  V.  Harris,  (5  Terr.  L,.  R.  376,  followed. 

Held,  also,  that  proof  of  the  warrant  of  commitment  and  the  fact 
that  the  defendant  was  not  detain^  for  any  other  cause  were  suffi- 
ciently made,  primd  facie  at  least,  by  the  affidavits  of  the  defendant 
himself  and  the  gaoler. 

Held,  also,  that  both  the  conviction  and  warrant  of  commitment 
were  bad.  for  imposing  imprisonment  at  hard  labour  as  the  penalty 
in  default  of  payment  of  fine  and  costs. 

Held,  also,  that  an  application  for  a  habeas  corpus  is  not  an 
appeal ;  and  sec.  8  of  ch.  6z,  R.  S.  Sask.  1909,  conferring  the  pow^ers 
of  amendment  contained  in  Part  XXII.  of  the  Criminal  Code,  but 
only  in  case  of  an  appeal,  did  not  apply. 

Held,  therefore,  that  the  worrat  of  commitment  must  be  quashed, 
and  the  applicant  discharged. 

Motion  by  the  defendant  for  a  writ  of  habeas  corpus  and 
a  writ  of  certiorari  in  aid. 

C.  E.  D.  Wood,  for  tlie  applicant. 
Alexander  Roes,  for  the  Attorney-General. 

Brown",  J. : — The  applicant  is  a  Chinaman,  and  was 
convicted  by  a  Justice  of  the  Peace  of  having  sold  intoxicating 
liquor  without  a  license,  and  was  adjudged  to  pay  a  fine  and 
certain  costs,  and,  in  default,  to  be  imprisoned  for  six  months 
"  with  hard  labour."  An  application  is  now  made  for  a  writ 
of  habeas  corpus  and  a  writ  of  certiorari  in  aid  thereof,  and  for 
the  discharge  from  custody  without  the  actual  issue  of  the 
writ. 
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Mr.  Ross,  for  the  Attorney-General,  has  taken  two  pre- 
liminary objections.  In  the  first  place,  he  contends  that  the 
material  is  not  properly  styled,  in  that  it  does  not  sufficiently 
comply  with  Crown  Practice  Rule  39.  As  a  matter  of  fact, 
it  is  styled  as  follows: — 

''  In  the  Supreme  Court  of  Saskatchewan 
*"  Judicial  District  of  Regina. 

"  In  the  matter  of  Ching  How  and  the  information  and 
complaint  of  Charles  A.  Mahony,  taken  on  the  5th  day  of 
October,  1911,  and  a  certain  conviction  thereon  bearing  date 
the  12th  day  of  October,  1911,  made  by  Alcide  Noel,  one  of 
his  Majesty's  Justices  of  the  Peace  in  and  for  the  Province  of 
Saskatchewan,  whereby  the  said  Ching  How  was  convicted 
for  that,''  etc.  (setting  out  the  conviction). 

This  has  already  been  held  to  be  a  sufficient  compliance 
with  this  Rule,  and  I  agree  with  that  holding :  Rex  v.  Harris, 
6  Terr.  L.  R.  376. 

It  is  also  objec*ted  that  proof  of  the  warrant  of  commitment 
and  the  fact  that  the  applicant  is  not  detained  for  any  other 
cause  should  be  made  by  the  gaoler,  and  in  the  manner  pro- 
vided by  the  English  practice.  In  this  case  the  warrant  of 
conmiitment  is  proved  by  affidavit  of  the  gaoler,  and  the  appli- 
cant himself,  in  his  affidavit,  states  that  he  is  not  detained  on 
any  other  charge  or  for  any  other  reason.  Both  facts  are 
proved  by  affidavit  and  by  persons  who  are  in  a  position  to 
swear  to  such  facts;  and  this,  it  seems  to  me,  should  be  at 
least  prima  facie  sufficient. 

Several  objections  have  teen  raised  to  the  conviction  by 
counsel  for  the  applicant  and  as  reasons  for  quashing  the 
commitment ;  but,  in  my  view  of  the  case,  it  is  only  necessary 
to  deal  with  one ;  and  that  is,  the  objection  that  both  the  con- 
viction and  the  warrant  of  commitment  impose  hard  labour 
as  part  of  the  punishment.  The  conviction  is  made  under 
sec.  86  of  ch.  130,  R.  S.  Sask.  1909,  being  the  Liquor 
License  Act;  and  it  is  admitted  by  counsel  for  the  Crown 
that  the  Justice  had  no  authority  for  imposing  this  as  part 
of  the  penalty.  But  he  contends  that  I  have  power  to  amend 
the  conviction  and  warrant,  deleting  therefrom  the  words 
"  with  hard  labour,"  and  that  I  should  so  amend. 

The  conviction  having  been  made  under  a  provincial  stat- 
ute, the  powers  of  amendment  are  given,  if  at  all,  by  sec.  8, 
ch.  62,  R.  S.  Sask.  1909,  which  reads  as  follows:  "Except  it 
is  otherwise  especially  provided,  all  the  provisions  of  Part 
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XV.  and  Part  XXII.  of  the  Criminal  Code  shall  apply  to  all 
proceedings  before  Justices  of  the  Peace  under  and  by  virtue 
of  any  law  in  force  in  Saskatchewan  or  municipal  by-laws 
and  to  appeals  from  convictions  or  orders  made  thereunder." 
This  section  confers  upon  me  the  powers  of  amendment  con- 
tained in  Part  XXII.  of  the  Criminal  Code  only  in  cases  of 
appeal.  A  proceeding  to  quash  a  conviction  by  way  of  cer- 
tiorari has  been  held,  in  the  case  of  The  King  v.  Plante,  40 
C.  L.  J.  125,  not  to  be  an  appeal;  and  the  Criminal  Code,  in 
sec.  1122,  seems  clearly  to  contemplate  a  proceeding  by  way  of 
certiorari  as  something  other  than  an  appeal;  for,  by  that 
section,  it  is  enacted  that  "  no  writ  of  certiorari  shall  be  al- 
lowed to  remove  any  conviction  or  order  had  or  made  before  a 
Justice  of  the  Peace  if  the  defendant  has  appealed  from  such 
conviction  or  order,"  etc.  That  being  so,  a  fortiori  a  pro- 
ceeding by  way  of  habeas  corpus  would  not  be  an  appeal.  I 
am,  therefore,  of  the  opinion  that  I  have  no  power  to  make 
the  amendment  asked  for,  even  should  I  desire  to  do  so ;  and 
that,  in  consequence,  the  warrant  of  commitment  being  il- 
legal, the  same  must  be  quashed,  and  the  applicant  discharged 
from  custody. 


MANITOBA. 

Prendergast.  J.  December  21st,  1911. 

SINGLE  COURT. 

Ke  MANITOBA  COMMISSION  CO. 

Company  —  Winding-up  —  Petition  for  —  Practice  —  Evi- 
dence —  Cross-examination  on  Affidavit  —  Taking  Depo^ 
sitions  of  Witness — Stihpccna  and  Appointment — English 
Chafi4:ery  Practice  —  Ontario  Practice  —  Winding-up 
Art  ami  Rules. 

Application  by  the  petitioning  creditors  to  commit  one 
Hugh  S.  Patterson  for  refusal  to  attend  for  the  purpose 
of  being  cross-examined  on'  an  affidavit  made  by  him  in 
opposition  to  a  winding-up  petition,  and  for  examination 
for  the  purpose  of  the  depositions  being  used  upon  the 
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presentation  and  hearing  of  the  petition,  or  for  an  order 
compelling  him  to  attend  at  his  own  expense,  for  examin- 
ation and  cross-examination  as  aforesaid  and  to  produce 
books  and  documents  of  the  company,  and  for  other  inci- 
dental relief. 

H.  A.  Burbidge,  for  the  petitioning  creditors. 
E.  Anderson,  K.C.,  for  the  company  and  for  Hugh   S. 
Patterson. 

PrendergaSt,  J.,  held  that,  under  the  Chancery  prac- 
tice, as  it  existed  in  England  on  the  15th  July,  1870,  which 
practice  is  adopted  by  the  Winding-up  Rules  in  force  in 
Manitoba,  in  so  far  as  no  provision  is  made  in  the  Winding- 
up  Rules  or  in  the  Winding-up  Act,  and  in  so  far  as  such 
practice  is  not  inconsistent  with  either,  a  deponent  who 
makes  an  affidavit  in  connection  with  the  windinsf-up  pro- 
ceedings is  subject  to  cross-examination  thereon:  and  the 
depositions  of  witnesses  may  be  taken  before  a  special 
examiner  in  support  of,  or  in  opposition  to,  the  winding-up 
petition;  and  the  practice  for  securing  the  attendance  of 
such  deponent  or  witness  is  by  the  service  of  a  subpoena  and 
appointment  in  accordance  with  the  Chancery  practice  in 
force  in  England  on  the  15th  July,  1870;  and  the  King's 
Bench  Act  and  Rules  do  not  apply  to  such  proceedings. 

The  learned  Judge  also  said,  in  reference  to  the  prac- 
tice in  Ontario,  that  no  Rules  under  the  provisions  of  the 
Winding-up  Act  had  been  made  in  Ontario;  and  the  prac- 
tice under  the  Judicature  Act  and  Rules,  so  far  as  the  same 
were  applicable,  governed  winding-up  proceedings,  by  virtue 
of  sees.  108,  134,  and  135  of  the  Winding-up  Act. 

Order  made  requiring  Patterson  to  attend,  at  his  own 
expense,  before  a  special  examiner,  for  the  purpose  of 
being  cross-examined  upon  his  affidavit,  and  for  examina- 
tion in  order  that  his  depositions  might  be  used  upon  the 
presentation  and  hearing  of  the  petition,  and  for  the  pro- 
duction by  him,  upon  such  examination,  of  all  books  and 
documents  in  his  possession  as  an  officer  of  the  company; 
costs  to  the  petitioning  creditors  in  any  event. 
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HAHITOBA. 

Paterson,  Co.C.J.  January  25th,  1912. 

county  court  of  winnipeg. 

WALTON  V.  BIGGS. 

Landlord  and  Tenant — Covenant  for  Quiet  Enjoyment  — 
Breach  —  Nuisance  —  Apartmeni  Ilouse  —  Noise  in 
Flat  overhead  —  Tenant  Leaving  Premises  —  Rent. 

The  daily  and  continaal  nse  of  sewing  machines  and  the  thumping 
of  pressing  irons  used  in  a  dressmaker's  business  in  the  plaintiff's 
apartment  house,  in  the  flat  above  that  rented  by  the  defendant  from 
the  plaintiff,  was  held  to  be  a  nuisance,  and  a  breach  of  the  covenant 
for  quiet  enjoyment,  which  justified  the  defendant  in  leaving  the 
premises,  and  disentitled  the  plaintiff  to  recover  the  amount  which 
the  defendant  had  agreed  to  pay  as  rent  for  the  unexpired  portion 
of  his  term. 

The  plaintiff  was  the  owner  of  the  Strathmorc  block,  in 
Broadway,  in  the  city  of  Winnipeg,  and  in  August,  1910, 
granted  a  lease  of  suite  38  to  the  defendant. 

The  lease  contained  a  clause  that,  if  the  lessee  should 
abandon  or  vacate  the  premises,  the  same  might  be  relet 
by  the  lessor,  for  such  rent  and  upon  such  terms  as  the 
lessor  might  see  fit;  and,  if  a  suflBcient  sum  should  not  be 
thus  realised  after  the  payment  of  the  expenses  of  such  re- 
letting to  satisfy  the  rent,  the  lessee  agreed  to  pay  the 
deficit. 

In  June,  1911,  the  defendant  vacated  the  premises 
without  ])ayment  of  the  rent  becoming  due  under  the  lease, 
and  the  ])laintiff  was  able  to  sublet  the  suite  only  from  the 
loth  August,  1911,  to  the  30th  September,  1911. 

The  plaintiff  sued  to  recover  $60,  the  balance  due  after 
accounting  for  the  amount  received  from  the  sublessee. 

The  defence  raised  was,  that  the  lease  contained  a  cov- 
enant by  the  plaintiff  with  the  defendant  that  the  defend- 
ant should  have  *^  quiet  enjoyment ''  of  the  suite ;  and  the 
fact  was,  that  the  defendant  was  obliged  to  vacate  and 
abandon  the  same,  owing  to  the  fact  that  the  occupiers  of 
the  suite  overhead  carried  on  therein  a  business  of  dress- 
making, which  business  necessitated  such'  a  constant  and 
frequent  use  of  sewing  machines,  and  caused  such  a  nuis- 
ance, that  the  defendant  and  his  family  were  unable  to 
live  in  the  suite. 
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The  occupiers  of  the  overhead  suite  were  the  tenants  of 
the  plaintiff,  and  carried  on  the  business  of  dressmaking 
with  the  knowledge  and  consent  of  the  plaintiff. 

The  defendant  notified  the  plaintiff  of  the  nuisance  and 
of  his  intention  to  vacate  the  premises  unless  the  nuisance 
was  abated;  but  the  plaintiff  failed  to  abate  the  same;  and 
the  defendant  was  forced  to  rent  another  suite;  and  he 
filed  a  counterclaim  for  $51,  the  amount  of  the  excess  of 
rent  he  had  to  pay  over  and  above  what  he  was  required  to 
pay  under  his  lease  with  the  plaintiff. 

C.  A.  Adamson,  for  the  plaintiff. 

T.  R.  Ferguson,  K.C.,  for  the  defendant. 

Patersok,  Co.C.J.,  held  that  the  plaintiff  could  not 
recover  the  rent  sued  for,  and  entered  a  nonsuit.  He  also 
held  that  the  counterclaim  of  the  defendant  should  be  dis- 
missed; and  that  each  party  should  pay  his  own  costs. 

The  learned  Judge  was  of  opinion  that  the  daily  and 
continual  use  of  the  sewing  machines  by  the  dre^raaker 
in  her  business,  not  being  merely  for  domestic  purposes, 
was  an  infringement  of  the  covenant  for  quiet  enjoyment. 
In  addition  to  the  nuisance  caused  by  the  sewing  machines, 
there  was  also  a  further  nuisance  owing  to  the  thumping^ 
of  the  pressing  irons  used  by  the  dre^maker. 
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Grant,  Jun.CJo.C.J.  January  22nd,  1912. 

county  court  of  victoria. 

HEDDLE  V.  BANK  OF  HAMILTON. 

Lost  Property — Bight  of  Fiihder — Distrinction  between  Thing 
Lost  and  Thing  Laid  down  and  Forgotten  —  Money  Left 
in  Office  of  Hani'  and  Found  by  Clerk — Respective  Rights 
of  Clerk  and  Bank. 

The  finder  of  a  lost  article  acquires  a  title  thereto  and  a  right  of 
possession  thereof  against  all  the  world  but  the  true  owner ;  and  this 
where  the  finder  is  a  servant  in  the  house  where  he  finds  the  article 
during  his  hours  of  duty. 

Btit  a  thing  laid  down  and  forgotten  is  not  lost;  and  the  owner 
of  a  shop,  bank,  or  other  place  where  the  thing  has  been  left,  is  the 
proper  custodian,  rather  than  the  person  who  happened  to  discover  it, 
and  rather  than  all  other  persons  except  tho  inic  owner. 

The  latter  rule  was  applied,  and  the  tiling  found,  a  sum  of  money, 
was  held  not  to  be  lost  where  it  had  been  left  upon  a  desk  in  the 
outer  office  of  a  bank,  and  was  found  by  a  clerk-  in  the  office  and 
handed  over  to  the  manager;  and  an  action  by  the  clerk  to  recover  it 
from  the  bank  (the  owner  not  having  been  discovered)  was  dismissed. 

Review  of  the  authorities. 

Kincaid  v.  Katon,  08  Mnss.  139.  specially  referred  to 

Action  to  recover  $800,  in  the  circumstances  mentioned 
below. 

J.  M.  Price,  for  the  plaintiff. 
Douglas  Armour,  for  tlie  defendants. 

Grant,  Jux.Co.C.J.  : — The  plaintiff  in  this  action  was, 
on  the  18th  Xovember,  1907,  a  clerk  in  a  branch  of  the 
defendants'  bank,  in  the  city  of  Vancouver. 

As  api)ears  in  the  plaint,  "  The  plaintiff,  on  or  about 
the  10th  November,  1907,  found  the  sum  of  $800  on  the 
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defendants'  premises  in  Hastings  street,  in  the  ciiy  of 
Vancouver,  used  for  the  purpose  of  a  bank,  outside  the 
railing  of  the  offices  of  the  said  bank,  and  in  that  portion 
of  the  building  which  is  left  open  to  and  used  by  the 
public." 

The  facts  shew  that  near  the  centre  of  that  part  of  the 
bank  which  is  left  open  and  used  by  the  public,  or  persons 
doing  business  with  the  bank,  is  a  large  circular  desk  or 
place,  where  patrons  of  the  bank  generally  do  the  required 
writing  in  and  about  drawing  out  or  depositing  money  in 
the  bank  and  the  indorsing  of  notes  or  other  work  of  that 
nature.  On  the  18th  November,  1907,  about  11.30  a.m., 
the  plaintiff,  while  attending  to  his  duties  in  the  savings 
dej)artment  of  the  bank,  observed  a  wallet  lying  on  this 
desk  or  place,  and  went  into  the  public  room  and  picked  it 
up;  and,  on  opening  it,  he  discovered  that  it  contained 
money,  which  he  found,  on,  counting,  to  amount  to  $800. 
He  at  once  called  the  attention  of  the  accountant  to  the 
matter,  and  the  wallet  and  contents  were  handed  over  to 
the  teller,  and  reported  to  the  manager.  Notice  was  at 
once  given  to  the  various  banks  in  the  city,  to  the  news- 
papers, and  to  the  Chief  of  Police,  and  everything  reason- 
able was  done  by  the  bank  to  find  the  owner  of  the  money 
?o  left,  but,  so  far,  without  any  success.  The  manager  of 
the  local  bank  reported  the  matter  to  the  general  manager, 
who  directed  the  money  to  be  entered  in  the  books  of  the 
bank,  in  what  is  called  the  'Tjost  Money  Account,"  where 
it  still  remains. 

No  claimant  appearing  for  the  money,  the  plaintiff  de- 
manded that  it  be  returned  to  him,  as  the  finder  thereof. 
This  demand  the  defendant  refused  to  comply  with,  not- 
withstanding the  plaintiff's  offer  to  pay  the  bank  all  ex- 
penses incurred  in  and  through  advertising,  and  to  indem- 
nify the  bank  against  any  claim  which  might  be  made  by 
any  claimant. 

About  Christmas,  1908,  the  defendants  gave  the  plain- 
tiff, in  addition  to  his  regular  salary,  the  sum  of  $25.  This 
sum,  the  plaintiff  says,  he  was'  informed  by  the  accountant, 
was  for  interest  on  the  $800.  The  manager,  on  the  other 
hand,  swears  it  was  a  Christmas  gratuity — a  reward  for 
his  fidelity  for  reporting  and  handing  over  the  wallet  and 
contents  to  the  bank,  and  that  he  never  authorised  the  pay- 
ment of  any  interest  on  the  money  to  the  plaintiff,  and 
never  treated  him  as  a  depositor  of  the  money. 
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I  cannot  find  that  the  $2*5  was  a  payment  of  the  inter- 
est, as  alleged  by  the  plaintiff,  but  do  find  that  it  was 
simply  a  gratuity  or  reward  for  hig  fidelity  in  the  matter. 

The  question  before  me  is,  was  the  money  lost  money? 
If  it  was,  the  finder  of  it  acquired  a  title  thereto  and  a 
right  of  possession  thereof  against  all  the  world  except  the 
true  owner:  Armory  v.  Delamirie,  1  Str.  505;  Bridges  v. 
Hawksworth,  21  L.  J.  Q.  B.  375;  19  Cyc.  535,  536.  And 
this,  even  though  the  finder  was  a  servant  of  the  bank,  and 
the  find  was  made  during  his  hours  of  duty:  Hamaker  v.* 
Blanchard,  35  Am.  Repr.  664,  90  Pa.  St.  379;  Tatum  v. 
Sharpless,  6  Phil.  (Pa.)  18. 

The  foregoing  autliorities  treat  only  of  articles  lost,  as 
distinguished  from  articles  voluntarily  laid  down  and  for- 
gotten. Had  this  wallet  been  found  on  the  floor,  or  in  some 
place  where  it  might  have  fallen  or  been  parted  with  casually 
and  involuntarily,  so  that  the  mind  could  have  no  impress  of 
or  recourse  to  the  event,  there  would  be  strong  ground  for 
believing  that  it  was  lost. 

In  19  Cyc.  539,  the  law  is  tersely  stated  as:  "  It  is  clear 
tlie  finder  does  not  take  title  to  every  article  found  out  of 
the  possession  of  its  true  owner.  That  the  finder  should  have 
his  qualified  title,  the  chattel  must  have  been  lost,  and  the 
tiling  is  not  lost,  unless  possession  of  it  has  been  parted  with 
casually  and  involuntarily,  so  that  the  mind  has  no  impress 
and  can  have  no  recourse  to  the  event.  A  thing  voluntarily 
laid  down  and  forgotten  is  not  lost  within  the  meaning  of 
the  rule  giving  the  finder  title  to  lost  property;  and  the 
owner  of  a  shop,  bank,  or  other  place  where  the  thing  has 
been  left,  is  the  pro])cr  custodian,  rather  than  the  person  who 
has  happened  to  have  discovered  it,  and  rather  then  all  other 
persons  except  the  owner.^* 

This  point  came  before  the  Supreme  Court  of  Oregon  in 
Sovern  v.  Yoran,  20  Pac.  Repr.  100,  and  the  following  ex- 
tract is  from  the  judgment  of  the  Court  delivered  by  Lord, 
C.J. :  ''  Ever  since  the  decision  of  Lord  Chief  Justice  Pratt 
in  Armory  v.  Delamirie,  1  Str.  504,  it  seems  to  be  st»ttled  law 
that  the  finder  of  lost  money  has  a  valid  claim  to  the  same 
against  all  the  world,  except  the  true  owner;  and  gejierally 
it  may  be  said  that  the  place  in  which  it  is  found  creates  no 
exception  to  this  rule.  'But  property,^  said  Turnkey,  J., 
'  is  not  lost  in  the  sense  of  the  rule,  if  it  was  intentionally 
laid  on  a  table,  counter,  or  other  place,  by  the  owner,  who 
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forgot  to  take  it  away,  and  in  such  case  tiie  proprietor  of 
tile  premises  is  entitled  to  n.ain  the  custody/  Whenever 
the  surroundings  evidence  that  the  article  was  deposited  in 
it  place,  the  finder  has  no  right  of  possession  against  the 
owner  of  the  building:  Hamaker  v.  Blanchard,  90  Pa.  St. 
379.** 

"  Strictly  speaking  it  may  be  said  that  before  a  thing 
can  be  found  it  must  have  been  lost ;  and  the  property  which 
the  owner  has  simply  or  intentionally  laid  down  or  deposited 
in  some  place,  and  for  the  time  forgotten  where  it  was  left  or 
put,  in  legal  intendment  can  scarcely  be  considered  as  lost. 
'  The  loss  of  goods  in  legal  and  common  intendment,'  said 
Judge  Reese,  *  depends  upon  something  more  than  the  knowl- 
edge or  ignorance,  the  memory  or  want  of  memory,  of  the 
owner  as  to  their  locality  at  a  given  moment.  If  I  ])lafe  my 
watch  or  pocket-book  under  my  pillow  in  a  bed-chamber,  or 
upon  a  table  or  bureau,  I  may  leave  them  behind  nie,  indeed, 
but,  if  that  be  all,  I  cannot  be  said  with  propriety  to  have 
lost  them.  To  lose  is  not  to  place  or  put  anything  care- 
fully and  voluntarily  in  the  place  you  intend,  and  then  for- 
get it.  It  is  casually  and  involuntarily  to  part  from  the 
possession;  and  the  thing  is  then  usually  found  in  a  place 
or  under  circumstances  to  prove  to  the  finder  that  the 
owner's  will  was  not  employed  in  placing  it  there :'  Lawrence 
V.  State,  1  Humph.  S29.'' 

A  case  almost  identical  with  the  one  at  bar  is  Kincaid  v. 
Eaton,  89  Mass.  139.  There  the  chattel  was  laid  down  by 
the  owner  on  a  desk  provided  for  tlie  use  of  such  persons 
as  should  have  business  at  the  bank ;  and  the  Court  held  that 
the  bank,  and  not  the  discoverer,  had  the  right  to  the  posses- 
sion as  against  all  but  the  true  owner. 

The  English  Courts,  as  well  as  the  American  Courts,  dis- 
tinguish between  things  lost  and  things  mislaid  or  forgotten : 
see  Cartwright  v.  Creen,  8  Ye?.  Jr.  405,  and  Merr)'  v.  Green, 
7  M.  &  W.  623;  and,  having  regard  to  this  distinction,  and 
the  evidence  and  circumstances  detailed  in  the  case  at  bar,  I 
cannot  find  that  the  wallet  with  its  contents  can  be  de- 
signated lost  property  so  as  to  give  the  plaintiff  possession 
thereto,  against  all  the  world  except  the  rightful  owner.  The 
location  where  the  wallet  was  discovered  evidenced  that  it 
was  not  involuntarily  dropped,  hut  placed  there  intention- 
ally, by  some  person,  and  under  such  circumstances,  as  I 
understand  the  law,  that  the  discoverer  of  the  wallet  hn^  no 
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right  of  possession  as  against  the  bank  within  whose  prem- 
ises it  was  found. 

The  action  will  be  dismissed  with  costs,  if  the  defend- 
ants demand  the  same;  and,  under  the  circumstances  of 
this  case,  if  the  Court  had  a  discretion  as  to  the  costs,  it 
would  order  that  the  defendants'  costs,  taxable  on  the  trial, 
together  with  their  costs  as  between  solicitor  and  client, 
should  be  taken  from  the  money  in  question  and  be  a  charge 
against  the  same. 


BBITI8H  COLUKBIA. 

January  15th,  1912. 

COURr  OF  APPEAL. 

IRWIN  V.  jrXG. 

Discovery  —  Affidavit  of  Documenh  —  Contradicting  by 
Affidavit  —  Documents  Referred  to  in  Pleading  —  State- 
ment of  Claim  —  Particulars  —  Multiplicity  of  Proceed- 
ings —  Appeals — Divided  Success — Mistakes  in  Appeal- 
books  —  Costs. 

An  order  requiring?  the  plaintiffs  to  make  and  file  a  further  and 
better  affidavit  of  documents,  based  upon  an  affidavit  of  the  defend- 
ant's solicitor,  that  a  mortgage  and  lease,  not  referred  to  in  the 
pleadings  nor  in  any  admission  of  the  plaintiffs,  and  not,  so  far  as 
appeared,  referred  to  in  the  documents  mentioned  in  the  affidavit  of 
documents  already  filed,  appeared  in  the  records  of  the  land  registry 
office  as  affecting  the  property  in  question  in  the  action,  was  set  aside. 

It  cannot  be  shewn  by  a  contentions  affidavit  that  the  affidavit  of 
documents  is  insufficient. 

Jones  V.  Montevidfo  Oas  Co.,  5  Q.  B.  D.  556,  followed. 

Semhle.  that  the  defendant  might  be  entitled  to  such  an  order  as 
was  made  in  Ormerod  v.  St.  George's  Iron  WorJcs,  ©5  L.  T.  094,  or 
Hall  V.  Trueman.  29  Ch.  D.  307. 

The  order,  in  so  far  as  it  directed  that  the  better  affidavit  should 
include  the  documents  mentioned  in  paragraph  16  of  the  statement  of 
claim,  was  affirmed. 

An  order  for  particulars  of  portions  of  the  statement  was 
affirmed  with  a  variation  or  limitation. 

Having  regard  to  separate  applications  having  been  made  and 
separate  appeals  having  been  taken  from  the  two  orders,  and  to  mis- 
takes in  the  appeal-books,  and  to  the  divided  success  upon  the  appeal, 
no  costs  of  the  appeal  were  allowed  to  either  party,  and  the  defendant 
was  deprived  of  the  costs  of  the  motion  below. 

Appeals  by  the  plaintiffs  from  an  order  of  n  Judge 
requiring  the  plaintiff  to   make   and   file   a   further  and 
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better  affidavit  of  documents^  and  from  an  order  requiring 
the  plaintiffs  to  give  further  particulars  of  the  amended 
statement  of  claim. 

R.  M.  Macdonald,  for  the  plaintiffs. 
W.  J.  Taylor,  K.C.,  for  the  defendant. 

The  judgment  of  the  Court  was  delivered  by 

Macdonald^  C.J.A.: — ^The  plaintiffs,  by  the  order  ap; 
pealed  from,  are  required  to  make  a  further  and  better 
affidavit  of  documents.  The  order  is  based  upon  the  affi- 
davit of  the  defendant's  solicitor,  that  a  mortgage  and  lease, 
not  referred  to  in  the  pleadings  nor  in  any  admission  of 
the  plaintiffs,  and  not,  so  far  as  appears  on  the  material 
before  us,  referred  to  in  the  documents  (if  any)  mentioned 
in  the  affidavit  of  documents  already  filed,  appear  in  the 
records  of  the  land  registry  office  as  affecting  the  property 
in  question  in  this  action. 

The  circumstances  in  which  a  further  affidavit  of  docu- 
ments may  be  ordered  are  stated  in  Jones  v.  Montevideo 
Gas  Co.,  5  Q.  B.  D.  556,  where  Brett,  L.J.,  stated  the  prac- 
tice which  ought  to  be  followed,  in  these  words :  "  We  have 
consulted  all  the  other  members  of  the  Court  of  Appeal 
who  usually  sit,  and  all  were  of  opinion  that  the  rule  to  be 
observed  is  as  follows:  Either  party  to  an  action  has  a 
right  to  take  out  a  summons  that  the  opposite  party  should 
make  an  affidavit  of  documents.  When  the  affidavit  is 
sworn,  if  from  the  affidavit  itself,  or  from  the  documents 
therein  referred  to,  or  from  an  admission  in  the  pleadings 
of  the  party  from  whom  discovery  is  sought,  the  Master 
or  Judge  is  of  opinion  that  the  affidavit  is  insufficient,  he 
ought  to  make  an  order  for  a  further  affidavit.  But,  ex- 
cept in  cases  of  this  description,  no  right  to  a  further  affi- 
davit exists  in  favour  of  the  party  seeking  production.  It 
cannot  be  shewn  by  a  contentious  affidavit  that  the  affi- 
davit of  documents  is  insufficient.*' 

This  rule  of  practice  is  also  referred  to  in  Halsbur}''8 
Laws  of  England,  vol.  11,  p.  52,  where  the  authorities  are 
collected. 

The  case  at  bar,  in  so  far  as  the  lease  and  mortgage 
referred  to  are  concerned,  is  clearly  one  falling  within  the 
authority  above  cited,  and  the  order  for  a  further  affidavit 
of  documents  to  include  these,  is.  I  think,  erroneous. 
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It  may  be  that  the  defendant  would  be  entitled  to  such 
an  order  as  was  made  in  Ormerod  v.  St.  Oeorge's  Iron 
Works,  95  L.  T.  694,  or  Hall  v.  Trueman,  29  Ch.  D.  307, 
on  making  out  a  proper  case;  we  are  not  called  upon  to 
deal  with  that,  but  with  the  case  which  is  now  before  us,  on 
a  summons  asking  simply  for  a  further  and  better  affidavit 
of  documents. 

The  order  further  directed  that  the  better  affidavit 
should  include  the  documents  mentioned  in  paragraph  16, 
erroneously  referred  to  in  the  order  as  paragraph  9,  of  the 
amended  statement  of  claim.  Apart  from  the  mistake  in 
the  numbering  of  the  paragraph,  I  think  the  order  is  right, 
and  in  this  respect  I  would  confirm  it  with  the  necessary 
correction. 

The  plaintiffs  also  appeal  from  an  order  in  the  same 
cauFe  directing  them  to  give  further  particulars  of  how  the 
sum  of  $67,000  mentioned  in  the  12'th,  erroneously  called 
the  5th,  paragraph  of  the  amended  statement  of  claim,  is 
made  up,  and  also  of  the  matters  mentioned  in  the  said 
16th  paragraph.  The  rule  relied  upon  by  Mr.  Macdonald 
is  not  inflexible:  see  Komp  v.  Goldberg,  36  Ch.  D.  at  p.  507. 
The  order  as  to  paragraph  12  was,  I  think,  rightly  made. 
Paragraph  16  reads  as  follows:  "The  plaintiff  Mossom  G. 
Irwin,  on  or  about  the  31st  day  of  April,  1911,  purchased, 
under  an  order  of  the  Supreme  Court  of  British  Columbia, 
the  interest  of  the  said  Paul  G.  Jung  in  the  said  lease,  and 
received  a  conveyance,  under  the  provisions  of  the  Judg- 
ments Act,  in  his  favour,  of  the  interest  of  the  said  defend- 
ant Jung  therein  and  thereto,  and  paid  into  Court  in  satis- 
faction thereof  $625,000."  And  the  plaintiffs  were  or- 
dered to  give  ^'particulars  of  the  proceedings  taken  to  pro- 
cure the  sale  of  the  defendant's  interest  in  the  said  land 
under  the  Judgments  Act."  The  style  of  cause  or  matter 
in  which  the  order  was  made  does  not  appear:  there  is 
nothing  to  identify  it  except  the  uncertain  date,  "  on  or 
about  the  31st  day  of  April,  1911."  While  it  is  not  neces- 
sary in  the  case  of  an  order  or  decree  of  a  Superior  Court 
to  plead  the  proceedings  leading  up  to  the  making  of  it, 
which  we  ean  presume  prima  facie  to  be  regular,  still  the 
order  or  decree  itself  should  be  pleaded  with  particularity. 
The  order  should  be  confined  to  greater  particularity  with 
regard  to  the  order  of  sale  as  above  indicated,  and  the  sub- 
sequent proceedings  taken  under  it  to  vest  the  title  in  the 
plaintiffs. 
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Both  the  orders  appealed  from  are  interlocutory,  and  in 
the  same  cause,  and  were  made  on  the  same  da}^  yet  sep- 
arate appeals  are  taken,  and  separate  appeal-l)Ooks  pre 
pared,  including  in  each  the  same  pleadings,  which  coiu- 
prise  more  than  half  the  appeal-books.  Separate  sum- 
monses were  issued  in  the  first  instance,,  and  separate  orders 
taken  out,  and  in  both  orders  mistakes  were  made  which, 
if  the  orders  were  read  literally,  would  prodtice  a  result 
quite  different  from  that  intended.  The  course  pursued 
below  by  the  respondent's  solicitor  was  a  needless  multipli- 
cation of  (^osts.  as  was  tlie  course  pur&^ued  here  by  the  ap- 
pellants' solicitor  in  taking  separate  appeals.  In  addition 
to  this,  in  one  of  the  appeal-books  the  statement  of  claim 
and  defence  were  interwoven  together  in  such  a  way  as  to 
l)e  most  perj)lexing.  The  sum  of  which  particulars  is  a-sked 
is  mentioned  in  the  appeal-book  twice  as  $67,000  and  twice 
as  $(),70().  Tliis  appeal-book  is  only  another  of  i\ie  ven' 
many  examples  of  the  want  of  attention  and  care  on  the 
part  of  solicitors  in  the  preparation  of  appeals  which  come 
before  this  Court.  We  have  called  attention  to  mistakes 
in  appeal-books  over  and  over  again  without  beneficial  re- 
sult ;  and  I  think  it  time  we  should  indicate  in  another  way 
that  attention  must  be  paid  to  the  propert  preparation  of 
a])i)oal-l)ooks.  The  result  in  this  case  is,  that  the  appel- 
lants succe(Ml  in  part  in  one  appeal,  and  succeed  in. having 
a  variation  made  in  part  of  the  order  in  another  appea^ 

I  would,  in  view  of  the  facts  just  alluded  to,  give  no 
costs  of  this  appeal  to  either  party,  and  would  depnVe  the 
respondent  of  his  costs  below. 
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BRITISH  COLUIDIA. 

January  24th,  1912. 

court  of  appeal. 

CARTY  V.  BRITISH  COLUMBIA  ELECTRIC  R.  W.  CO. 

Damages  —  Personal  Injuries  —  Second  Trial  —  Quantum 
of  Damages. 

The  sum  of  $15,000  awarded  by  a  jury  to  the  plaintiff  as  dam- 
ages for  personal  injuries  sustained  havinj?  been  considered  (16  W. 
L.  R.  224)  excessive,  and  a  new  trial  ordered,  the  jury  at  the  new 
trial  assessed  the  damages  at  $11,5(X):— 

Held  (Galliheb,  J. A.,  dissenting),  that,  while  the  amount  was 
large,  it  was  not  so  excessive  as  to  justify  the  Court  in  disturbing  the 
verdict. 

Per  Galuheb,  J. A.,  that  the  damages  were  excessive,  and  should, 
under  Rule  869a,  be  reduced  to  $6,000. 

Appeal  by  tlie  defendants  from  the  judgment  at  the 
second  trial  of  the  action,  upon  the  verdict  of  a  jury,  in  fa- 
vour of  tlie  plaintiff,  for  the  recovery  of  $11,500.  The  action 
was  for  damages  for  personaj  injuries  sustained  by  the  plain- 
tiff. The  appeal  was  upon  the  ground  that  the  damages  were 
excessive. 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  Irving  and 
Galliher,  JJ.A. 

L.  0.  McPhillips,  K.C.,  for  the  defendants. 
Macdonell,  for  the  plaintiff. 

Macdonald,  C.J.A.  : — The  plaintiff  was  awarded  $15,000 
by  the  jurj-  at  the  first  trial  of  the  action.  The  defendants 
appealed  to  this  Court,  which  ordered  a  new  trial,  on  the 
ground  that  the  damages  were  excessive:  16  W.  L.  R.  224. 
On  tlie  new  trial  the  jury  awarded  $11,500,  and  the  defend- 
ants have  again  ajipealed,  contending  that  that  sum  is  exces- 
sive. The  evidence  at  the  new  trial  was  very  similar  to  that 
given  at  the  first  trial.  The  jury  have,  I  think,  negatived 
the  suggestion  that  the  plaintiff  was  malingering;  and  I 
cannot  say  that  they  were  wrong.  It  would  appear  from 
the  evidence  that  the  plaintiff  might  be  able  to  do  some- 
thing towards  his  own  support;  hut  I  think  the  jury  could 
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very  well  come  to  the  conclusion  that  he  was  not  fit  to 
engage  continuously  daily  in  any  occupation  which  it  could 
be  suggested  he  might  follow.  A  period  of  several  months 
elapsed  between  the  first  and  second  trials,  and  the  evi- 
dence discloses  no  material  change  in  the  plaintiff's  con- 
dition. This  would  strengthen  the  conclusion  that  the 
plaintiff's  injuries  were  likely  to  be  permanent.  The  plain- 
tiff, at  the  time  of  the  injury,  was  a  man  of  about  31  years 
of  age.  He  has  suffered  a  great  deal  of  pain  and  has  been 
put  to  considerable  expense,  and  may  be  put  to  further  ex- 
pense in  the  future  for  medical  care.  The  loss  of  his 
earning  power  will  extend  over  a  long  period,  having  regard 
to  his  expectation  of  life. 

While  the  amount  awarded  is  large,  yet  I  think,  in  the 
circumstances,  I  should  not  be  justified  in  disturbing  the 
verdict 

The  appeal  should,  therefore,  be  dismissed. 

Irving,  J.A.,  concurred. 

Gallagher,  J. A,: — ^This  case  has  been  twice  tried.  At 
the  first  trial,  the  plaintiff  was  awarded  $15,000  damages, 
which  this  Court  held  excessive,  and  granted  a  now  trial. 
On  the  second  trial,  the  jury  awarded  $11,500,  and  against 
this  the  defendants  appeal. 

I  have  read  the  evidence  carefully,  and  can  find  no 
grounds  on  which  a  jury  could  reasonably  award  any  such 
damages. 

Following  my  view  in  Taylor  v.  British  Columbia  Pllec- 
tric  E.  W.  Co.,  19  W.  L.  R.  851,  I  would,  by  virtue  of  the 
provisions  of  Kulc  869a  of  our  Supremo  Court  Rule?,  re- 
duce the  damages  to  $6,000,  instead  of  sending  the  case 
back  for  a  new  trial. 

Appeal  dismissed:  Galliher,  J. A.,  dissenting. 
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ALBEBTA. 

Beck,  J.  October  26th,  1911. 

TRIAL 

RKX  V.  HUTTOX 

Criminal  Law — Larceny — Unauthorised  Use  of  Water  Sup- 
plied by  City  Corporation — Offence  at  Common  Law — 
Property  in  Water. 

The  defendant  deliberately  took  water,  supplied  by  a  city  corpora- 
tion, from  the  pipes  of  a  neig:hbour  after  that  neighbour  had  refused  to 
permit  him  to  do  so,  the  defendant  not  being  himself  entitled  to  take 
water  from  the  city  pipes : — 

Held,  that  water  may  be  the  subject  of  a  larceny  at  common  law ; 
and  the  defendant  was  found  guilty  of  larceny. 

The  Queen  v.  White,  32  L.  J.  M.  C.  123,  and  Fcrent  v.  O'Brien, 
11  Q.  B.  D.  21,  followed. 

In  the  charge,  as  framed,  the  property  in  the  water  was  alleged 
to  be  in  the  city  corporation.  The  water  was  supplied  to  the  defend- 
ant's neighbour  at  a  flat  rate,  and  not  according  to  the  quantity  used 
as  shewn  by  a  meter: — 

Held,  that  the  water  taken  by  the  defendant  was  the  property  of 
the  corporation. 

A  small  fine  was  imposed. 

The  defendant  was  charged  with  larceny  of  water,  and  was 
tried  before  Beck,  J.,  without  a  jury. 

C.  F.  P.  Conybeare,  K.C.,  for  the  Crown. 
E.  A.  Smith,  for  the  defendant. 

Beck,  J. : — I  have  made  up  my  mind  in  this  case,  and  my 
conclusion  is,  that,  contrar}^  to  my  first  impression,  I  must 
find  the  defendant  guilty  of  larceny.  Of  course  it  is  more  or 
less  a  technical  matter,  and  the  punishment  I  propose  to 
impose  is  quite  a  light  one,  merely  a  fine  of  $5,  to  be  paid 
forthwith. 

My  reasons  for  coming  to  this  conclusion  are  these : — 

In  the  case  of  The  Queen  v.  White,  22  L.  J.  M.  C.  123, 
it  was  held  that  a  person  who  took  gas  from  an  entrance- 
pipe  belonging  to  him  and  fed  from  the  gas  company's  main 
with  gas  that  would  have  passed  through  a  meter  and  have 
been  charged  to  him,  but  for  a  contrivance  which  he  attached 
to  the  pipe,  by  which  he  drew  off  the  gas  without  it  first  pass- 
ing through  the  meter,  was  guilty  of  larceny. 

Ferens  v.  O'Brien,  11  Q.  B.  D.  21,  which  is  a  decision  of 
a  Divisional  Court  in  England,  and  which  T  find  cited  in  the 
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common  text-books  upon  criminal  law  without  adverse  criti- 
cism, applies  the  same  principles  to  water  supplied  to  con- 
sumers through  pipes.    In  that  case,  the  facts  were  that  the 
appellants  were  the  owners  of  a  colliery  in  the  county  of  Dur- 
ham, which  was  supplied  with  water  by  the  Weardale  and 
Shildon  Water  Company  Limited;  that,  the  colliery  being 
out  of  the  district  in  which  the  water  company  were  author- 
ised by  their  Act  of  Parliament  to  supply  water,  a  meter 
was  placed  upon  the  water  company's  ground,  and  the  water 
was  brought  to  the  colliery  by  means  of  undergroimd  pipes 
laid  down  by  the  appellants ;  that  the  water  was  then  supplied 
by  means  of  branch  pipes,  to  which  taps  were  attached,  the 
workmen  being  allowed  to  take  water  at  a  fixed  price;  and 
that  the  respondent  was  seen  to  take  the  water  from  one  of 
the  taps  without  having  agreed  to  pay  for  it.     In  that  case, 
it  was  contended  that  water  could   not  be  the  subject   of 
larceny  at  common  law,  and  that  this  contention  was  sup- 
ported by  the  fact  that  the  legislature  had  thought  it  neces- 
sary to  impose  statutory  penalties  for  taking  water.     The 
Court  held  that  the  water  could  be  the  subject  of  a  larceny  at 
common  law — without  referring  specially  to  the  other  sug- 
gestion that  the  statute  shewed  that  it  was  not  the  intention 
that  a  criminal  offence  should  be  constituted.    It  held  that  the 
defendant  should  be  found  guilty.    That  contention — ^that  the 
other  provisions  of  the  statute  shewed  that  it  was  not  intended 
that  a  criminal  offence  should  be  constituted — ^was  dealt  witli 
in  the  other  case  to  which  I  referred. 

There  is  another  reason  why  that  argument  lacks  force  in 
this  case,  that  is,  because  the  local  legislature,  which  imposes 
these  fines  for  improper  dealing  with  the  water,  has  no  juris- 
diction over  the  criminal  law;  and  the  sole  question,  there- 
fore, must  be,  whether  the  offence  charged  is  a  criminal 
offence,  either  by  the  common  law  or  the  Criminal  Code. 

However,  in  the  first  case  it  was  contended  that  the  fact 
that  the  provisions  of  the  Act  relating  to  gas  works  imposed 
a  penalty  for  such  a  fraud  as  was  committed  by  the  defendant, 
was  an  argument  that  it  was  not  a  larceny.  Mr.  Justice 
Maule  said :  "  Suppose  the  defendant  had  altered  the  figures  or 
damaged  the  machinery  of  the  meter  so  that  it  did  not  account 
truly,  and  only  shewed  half  the  quantity  of  gas  that  had  really 
passed,  that  would  not  have  been  larceny.  That  statute  was 
probably  passed  to  provide  against  such  frauds."  Then  in 
the  judgment  it  is  said :  "  Witli  regard  to  the  Act  of  Parlia- 
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ment,  my  brother  Maule  has  shewn  what  probably  the  object 
of  the  legislature  has  been;  but,  how^ever  that  may  be,  the 
circumstances  of  the  legislature  having  added  additional 
penalties  for  the  offence  cannot  reduce  it  to  a  lower  grade." 

Though  I  had  a  contrary  impression  at  the  opening  of  the 
case,  I  feel  bound  to  follow  these  cases. 

The  facts  are  that  the  defendant  took  water  from  the  pipes 
of  a  neighbour,  after  that  neighbour  had  refused  to  permit 
him  to  do  so.  He  did  it  deliberately,  and  in  the  mind  that  he 
would  take  the  consequences.  Some  dispute  had  arisen  be- 
tween the  defendant  and  the  city  corporation  as  to  which 
was  liable  to  pay  for  some  repairs,  but  the  charges  for  these 
were  ultimately  paid  long  before  the  offence  charged  was 
committed,  and  at  a  time  when  he  was  not  legally  entitled  to 
water  from  the  city  pipes. 

I  have,  therefore,  no  option  but  to  find  the  defendant 
guilty  of  larceny,  under  the  charge  as  originally  framed, 
that  is,  the  charge  which  alleged  the  property  in  the  water 
to  be  in  the  city  corporation.  That  question,  in  whom  the 
property  is  vested,  is  somewhat  difficult.  I  think,  if  it  were 
a  case  of  a  meter,  and  the  water  was  taken  from  the  consumer 
after  it  had  passed  through  the  meter,  it  would  be  the  pro- 
perty of  the  consumer.  Here  the  water  was  supplied  on  a 
flat  rate,  and.it  seems  to  me  the  water  is  still  the  water  of 
the  city  corporation. 

As  I  said,  the  result  is,  that,  inasmuch  as  this  case  has 
been  treated  as  a  sort  of  test  case  for  the  part  of  all  persons 
concerned,  the  Crown,  the  city  corporation,  and  tlie  defendant 
himself,  I  find  him  guilty  and  fine  him  $o. 
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,    ALBEBTA. 

Beck,  J.  October  30th,  1911. 

TRIAL 

PERRIXI  &  CO.  V.  PEACOCK. 

Contract — Work  and  Labour— Payment— Time  for—Written 
Memorandum  of  Agreement — Collateral  Verbal  Condition 
— Onus  of  Proof — I7n enforceable  Understanding. 

Held,  upon  the  evidence,  that  the  work  for  the  price  of  which  the 
plaintiffs  sued  was  completed  before  the  commencement  of  the  action. 

Held,  also,  that  the  onus  was  on  the  defendants  to  prove  their 
plea  that  the  written  memorandum  of  contract  was  signed  on  the  con- 
dition that  the  plaintiffs  should  not  be  entitled  to  payment  until  cer- 
tain village  debentures  were  sold ;  and  that  the  defendants  had  not 
satisfied  the  onus. 

But,  if  the  defendants  had  conveyed  to  the  minds  of  the  plain tifiEs 
their  (the  defendants')  intention  not  to  make  payment  until  the  de^ 
bentures  were  sold,  a  mere  unenforceable  understanding,  and  not'  an 
effective  agreement,  would  have  resulted — an  expectation,  based  upon 
representations  of  circumstances,  that,  though  payment  might  be 
legally  enforced  upon  performance,  it  would  not  then  in  fact  be 
demanded. 

Vuddihy  v.  Coatigan,  Newfoundland  Reports  (1897-1903),  p.  507. 
considered. 

Action  for  the  price  of  work  and  labour  done  by  the  plain- 
tiffs for  the  defendants  under  a  written  contract. 

L.  M.  Johnstone,  for  tlie  plaintiffs. 
Dunlop,  for  the  defendants. 

Beck,  J. : — I  find  as  a  fact  that  the  work  in  question  was 
completed  before  the  commencement  of  the  action. 

The  cliief  dispute  of  fact  is,  whether  the  written  memor- 
andum of  contract  was  signed  on  the  condition  that  the  plain- 
tiffs should  not  be  entitled  to  payment  until  the  village  de- 
bentures were  sold.  The  onus  of  proving  this  is  on  the  de- 
fendants ;  and  it  is  a  heavy  one,  because  prima  facie  the  writ- 
ing comprises  the  whole  contract,  and  proof  of  any  collateral 
oral  agreement  must  be  clear  and  distinct.  It  is  quite  clear 
that  the  defendants  intended  to  make  the  intention  plain  to 
the  plaintiffs;  but,  the  plaintiffs  being  Italians, ■  who  spoke 
and  understood  English  with  the  greatest  difficulty,  as  the 
defendants  knew,  it  was  the  defendants'  obligation  to  see  that 
they  understood  the  proposed  condition  and  assented  to  it,  or 
at  all  events  appreciated  its  meaning,  leading  the  defend- 
ants to  suppose  that  they  assented  to  it.  I  think  the  de- 
fendants failed  to  do  this. 
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Even  if  the  fact  be  otlierwise,  the  question  arises,  whether, 
had  the  defendants  conveyed  their  intention  to  the  minds  of 
tlie  plaintiffs  with  regard  to  payment  out  of  the  proceeds  of 
the  debentures,  there  would  have  resulted  an  effective  agree- 
ment, or,  having  regard  to  its  indefiniteness,  vagueness,  and 
uncertainty,  a  mere  unenforceable  understanding.  I  take  the 
latter  view.  It  is  much  like  the  case  of  a  man  proposing  to 
buy  goods  at  a  store ;  he  says  to  the  storekeeper,  "  I  cannot 
pAy  for  them  now.^^  The  storekeeper  says,  "  When  can  you 
pay  ?"  The  customer  says,  ^^  1  am  expecting  money  from  home 
shortly,  and  as  soon  as  I  get  it  I  will  pay."  The  storekeeper 
says,  "Very  well,  I  will  let  you  have  the  goods. '^  I  think 
tliat  should  be  treated  as  a  matter  of  honour  or  mutual  confi- 
dence or  reasonable  expectation,  and  not  as  a  binding  contract 
to  give  credit.  In  the  present  case,  had  the  arrangement 
been  intended,  or  made  clear  to  the  plaintiffs  as  being  in- 
tended, to  constitute  a  binding  arrangement,  it  is  natural  to 
suppose  tJiat  the  matter  would  have  been  more  particularly 
discussed,  and  an  ultimate  limit  of  time  fixed. 

I  am  referred,  in  this  connection,  to  Cuddihy  v.  Costigan. 
Xewfoimdland  Eeports  (1897-1903),  p.  567,  annotated  in  1 
British  Ruling  Cases,  p.  110.  The  head-note  to  that  case  is: 
•'  The  defendant  obtained  a  loan  of  $140  from  the  plaintiff, 
upon  an  agreement  to  repay  it,  without  interest,  at  his  earliest 
possible  convenience.  In  an  action  to  recover  the  said  sum : — 
Held,  that  the  Statute  of  Limitations  did  not  conunence  nin- 
ning  until  the  defendant  became  of  ability  to  pay,  and  that 
it  ran  from  such  time."  I  am  not  inclined  to  agree  with 
tliis  decision,  or  at  all  "events  to  apply  it  to  the  facts  of 
the  present  case.  That  case  was  decided  upon  the  authority 
of  cases  in  all  of  which  the  questioti  was,  whether  a  writing 
was  a  sufficient  promise  or  acknowledgment  to  take  a  debt 
put  of  the  Statute  of  Limitations,  and  in  a  number  of  cases 
it  has  been  held  that  somewhat  similar  words  referring  to  the 
time  of  pa\Tnent  were  effective  conditions,  and  that  their 
fulfilment  must  be  shewn  as  a  condition  precedent  to  recovery, 
the  recovery  being  founded  on  tlie  new  contract  arising  from 
the  new  promise  expressed  or  to  be  implied  from  the  acknow- 
ledgment of  which  the  statute-barred  debt  was  the  considera- 
tion.    (See  Young  v.  Moore,  23  TJ.  C.  R.  151.) 

The  English  decisions  upon  the  statute  were  for  a  long 
period  in  a  state  of  confusion.  They  all  seem  to  me  to  have 
gone  solely  upon  views  as  to  the  policy  of  the  Statute  of 
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Limitations  rather  than  on  any  direct  consideration  of  the 
law  of  contract.  The  tendency  at  one  time  was  to  preserve 
the  liability  of  the  debtor  in  spite  of  the  statute,  and  so,  with- 
out statutory  provision,  it  was  held  that  a  mere  acknowledg- 
ment was  evidence  from  which  a  jury  might  infer  a  new  pro- 
mise to  pay.  Then  the  view  prevailed  that  the  statute  was 
a  "  statute  of  repose,*^  and  to  be  favoured ;  and  so,  in  revulsion 
from  the  spirit  of  tlie  earlier  decisions,  it  was  held  that  a  pro- 
mise or  acknowledgment,  if  conditional,  must  be  taken  in  its 
entirety,  and  would  not  revive  the  statute-barred  debt,  unless 
it  were  proved  that  any  condition  which  the  debtor  had  chosen 
to  impose  had  been  fulfilled.  ( See  Cyc,  tit.  "  Limitations 
of  Actions,^'  pp.  1325  et  seq.).  In  such  cases,  the  statute 
being  set  up,  tliere  is  prima  facie  no  legal  liability  to  pay. 
The  adverse  presumption  must  be  overcome  by  proof  of  a  new 
promise,  expressed  or  implied,  and  such  promise  must  be 
accepted  subject  to  such  conditions  precedent  as  the  debtor 
sees  fit  to  impose.  In  the  case  of  an  original  contract,  for 
instance,  for  work  to  be  done  or  materials  to  be  supplied, 
prima  facie  there  is  a  legal  liability — tlie  presumption  is  for 
payment  in  cash  upon  performance;  and  the  onus  is  on  the 
debtor  to  rebut  that  presumption.  In  the  former  cases,  that 
is,  those  under  the  statute,  there  is,  prima  facie,  no  legal  lia- 
bility to  pay-  In  the  latter  cases  there  is  not  merely  a  prima 
facie  but  an  absolute  liability  to  pay.  In  the  fonner  cases, 
there  is  imposed  upon  the  new  promise  what  has  been  in- 
terpreted as  a  condition  ])rece(1ent  to  its  enfonement.  In  the 
latter  case  similar  words  may  not  unfairly  be  construed,  not 
as  a  condition  precedent,  but  as  merely  indicating  a  time  for 
payment — in  some  instances  amounting  to  a  binding  and 
effective  agreement  to  give  a  definite  or  reasonable  time  for 
payment;  in  others,  giving  rise  only  to  an  expectation,  based 
upon  representations  of  circumstances,  that,  tliough  payment 
may  be  legally  enforced  upon  performance,  it  will  not  then  in 
fact  be  demanded. 

The  facts  of  this  case,  in  the  best  view  for  the  defendants, 
would,  I  think,  bring  it  only  within  the  last-stated  class  of 
cases.  This  view  accords  with  that  of  the  editors  of  the 
British  Ruling  Cases,  as  indicated  in  the  notes  to  the  case  of 
Cuddihy  v.  Costigan,  already  referred  to. 

In  the  result,  I  direct  judgment  to  be  entered  for  tlie 
plaintiffs  for  the  amount  claimed,  with  interest  at  5  per  cent- 
from  the  issue  of  the  writ,  together  with  costs  of  the  action. 
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ALBEBTA. 

Beck^  J.  October  31aT,  1911. 

TRIAL 

PIONEER  LUMBER  CO.  v.  ROONEY. 

ilechanics'  Liens — Action  to  Enforce  Lien — Amount  Due  by 
Owner  to  Contractor — Ascertainment — Deduction  of  Pay- 
ments Made  by  Owner  to  Creditors  of  Contractor — Assign- 
ment—Mechanics* Lien  Act,  sees.  17,  32 — Costs — Sum- 
mary Procedure  by  Originating  Summons, 

The  words  of  sec.  17  of  the  Mechanics'  Lien  Act,  "  No  assign- 
ment by  the  contractor  .  .  .  .  of  any  moneys  due  in  resi>ect  of  the 
contract  shall  be  valid  as  ag^ainst  any  liea  given  by  this  Act,"  were 
heldf  not  to  operate  so  an  to  prevent  payments  made  by  the  owner  to 
creditors  of  the  contractor,  under  an  arrangement  between  the  owner 
and  the  contractor,  from  being  effective  as  payments  on  account  of  the 
contract-price,  in  the  ascertainment  of  the  amount  due  from  the 
owner  to  the  contractor,  upon  which  alone  the  lien  of  material-men 
attaches  under  sec.  32  of  the  Art,  as  amended  by  sec.  12  of  the  Statute 
Law  Amendment  Act,  1908. 

£fecif«,  if  the  arrangement  had  been  one  for  payment  in  the  future ; 
but,  once  the  arrangement  was  acted  upon  and  payments  were  made 
in  pursuance  of  it,  the  assignment  (if  the  arrangement  amounted  to 
an  assignment)  ceased  to  be  of  importance,  and  the  payments  must 
be  regarded  as  payments  to  the  contractor — no  notice  in  writing  having 
been  given  by  the  plaintiffs — and  the  owner  was  protectee!  to  the 
amount  of  these  payments. 

False  Creek  Lumber  Co.  v.  Sloan,  17  W.  L.  R.  525,  applied  and 
followed. 

Costs  of  the  plaintiffs  equitably  adjusted,  in  view  of  all  the  circum- 
stances, including  the  circumstances  that  the  plaintiffs  might  have  pro- 
ceeded by  way  of  originating  summons,  instead  of  by  action. 

Action  to  enforce  a  mechanics'  lien. 
C.  F.  P.  Conybeare,  K.C.,  for  the  plaintiffs. 
L.  M.  Johnstone,  for  the  defendant  Bennett. 
No  one,  for  the  other  defendant. 

Beck,  J. : — Under  tlie  amendment  made  by  sec.  12  of  the 
Statute  I>aw  Amendment  Act,  1908,  eh.  20,  amending  sec. 
32  of  the  Mechanics'  Lien  Act,  no  lien,  except  for  not  more 
than  six  weeks'  wages  in  favour  of  labourer^,  shall  attach  so 
as  to  make  the  owner  liable  for  a  greater  sum  than  the  sum 
owing  by  the  owner  to  the  contractor  at  the  time  of  the  receipt 
by  the  owner,  or  person  having  superintendence  of  the  work 
on  behalf  of  the  owner,  of  notice  in  writing  of  such  lien  and 
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of  the  amount  thereof;  or  which  may  become  owing  by  the 
owner  to  the  contractor  at  any  time  subsequent  thereto  while 
such  lien  is  in  force. 

The  original  contract-price  in  this  case  was  $2,175.  I 
have  already  found,  and  given  my  reasons  for  so  finding,  that 
extras  were  done  to  the  amount  of  $75,  making  a  total  of 
$2,250.  The  owner  paid  to  the  contractor  $1,000  on  the 
10th  January,  1910;  and  he  afterwards  paid  $565.95  to  var- 
ious persons  who  had  supplied  material  or  done  work  upon 
the  building  in  question,  under  an  arrangement  made  between 
him  and  the  contractor  that  these  claims  should  be  paid,  upon 
the  accounts  being  certified  as  correct  by  the  contractor. 
These  payments  were  made  between  the  15th  Febrnary  and 
the  17th  March.  This  leaves  a  balance  owing  by  the  owner 
to  the  contractor  of  $681.05. 

I  find  the  lien  filed  by  the  plaintiffs  to  be  good  and  effec- 
tive against  the  property  to  the  amount  stated,  $681.05. 

Mr.  Conybeare  contended  th^t  the  words  of  sec.  17,  "  No 
assignment  by  the  contractor  or  any  sub-contractor  of  any 
moneys  due  in  respect  of  the  contract  shall  be  valid  as  against 
any  lien  given  by  this  Act,"  prevented  these  payments, 
amounting  to  $565.95,  made  by  the  owner  to  the  creditors 
of  the  contractor,  from  being  effective  as  payments  on  account 
of  the  contract-price,  and  that  therefore  the  plaintiffs'  lien 
was  effective  against  the  owner  to  the  extent  of  the  full 
amount  of  the  original  contract-price  and  the  extras,  less 
only  the  payment  made  by  the  owner  direct  to  the  contractor 
of  $1,000.  I  do  not  take  this  view.  Had  the  arrangement 
made  between  the  owner  and  the  contractor  for  the  payment 
of  these  several  claims  gone  no  further  than  an  arrangement 
for  payment  in  the  future,  no  doubt  Mr.  Conybeare's  argu- 
ment would  have  been  valid;  but,  once  the  arrangement  was 
acted  upon  and  payments  made  in  pursuance  of  it,  then  the 
assignment  (if  the  arrangement  made  amounted  to  an  assign- 
ment) ceased  to  be  of  importance,  and  the  payments  made  in 
pursuance  of  the  assignment  must  be  treated  as  payments, 
and  as  payments  made  by  the  contractor,  through  the  piedium 
of  the  owner,  to  the  payee. 

A  somewhat  similar  case  was  decided  by  the  Court  en 
banc,  recently,  a  case  of  False  Creek  Lumber  Co.  v.  Sloan, 
17  W.  L.  R.  525.  That  was  a  case  in  which  payment  was 
made  by  means  of  a  transfer  of  land  in  pursuance  of  an 
agreement  to  tliat  effect.     The  Court  was  of  opinion  that. 
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had  the  matter  remained  in  the  form  of  an  agreement, 
the  agreement  would  not  have  been  eflfective  to  prevent  the 
attaching  of  liens;  but,  once  the  agreement  was  fulfilled 
by  the  actulil  transfer,  the  transfer  was  to  be  treated  as  a 
payment  made  in  cash. 

So,  in  this  case,  assuming  that  the  orders  given  by  the 
contractor  to  the  owner  were  assignments  within  the  section 
I  have  referred  to,  I  hold  that  pajrments  in  pursuance  of  the 
orders  having  been  made,  before  notice  in  writing  was  given 
by  the  plaintiiBfs  to  the  owner — as  a  matter  of  fact  no  notice 
in  writing  was  ever  given — these  payments,  made  by  the  owner 
to  the  contractor's  creditors,  were  payments  made  by  the 
owner  to  the  contractor,  and  the  owner  is  protected  to  the 
amount  of  these  payments.  The  result  is,  that,  as  againit  the 
owner  and  the  property  in  question,  there  will  be  an  order 
declaring  the  lien  to  be  effective  to  the  amount  of  $681.06, 
with  interest  at  5  per  cent,  from  the  1st  April,  1910;  and 
there  will  be  an  order  for  payment  by  the  defendant  Rooney 
of  the  whole  amount  of  the  plaintiffs*  claim,  with  interest 
from  the  same  date. 

With  regard  to  the  costs,  I  adjust  them,  as  I  think,  fairly, 
by  giving  the  plaintiffs  costs  to  the  amount  of  $40  against  the 
defendant  Bennett,  the  owner,  and  $40  against  the  defendant 
Booney.  There  are  several  considerations  that  lead  me  to 
make  this  adjustment  of  costs.  The  Statute  Law  Amendment 
Act,  1909,  ch.  4,  sec.  10,  substitutes. a  new  section  for  sec.  21 
of  the  Mechanics*  Lien  Act.  The  amended  section  provides 
that  proceedings  to  enforce  liens  under  the  Act  may  be  taken 
by  way  of  originating  summons;  and  sec.  28  provides  that, 
if  an  action  in  the  ordinary  way  be  brought  instead  of  pro- 
ceedings by  originating  summons,  the  Court  or  Judge  before 
whom  the  action  is  tried  may,  in  dealing  with  the  question 
of  costs,  take  into  consideration  the  difference  of  costs  by  rea- 
§on  of  an  action  having  been  brought,  instead  of  proceedings 
being  taken  by  originating  summons ;  and  in  this  case,  I  think, 
much  costs  would  have  been  saved  by  the  other  mode  of  pro- 
cedure. The  matter  would  have  come  before  a  Judge  in 
Chambers  upon  an  originating  summons;  the  defendant 
would,  no  doubt,  have  then  admitted,  as  he  admits  in  his 
pleadings,  a  liability  to  the  amount  of  $609.05.  The  Judge 
would,  no  doubt,  have  ordered  that  amount  to  be  paid  into 
Court;  and  the  contest  would  have  been  over  the  question  of 
the  extras  and  the  question  of  the  interpretation  of  the  clause 
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with  regard  to  assignments  which  I  have  alreadj'  dealt  with. 
The  defendant,  although  admitting  a  liability  of  $609.05, 
and  although  making  a  tender  of  tliat  amount,  did  not  pa.v 
the  amount  into  Court,  and  on  that  account  is,  strictly  spew- 
ing, liable  for  all  the  costs  incurred  in  the  action ;  but,  as  I 
have  stated,  I  think  the  adjustment  I  have  made  is  a  fair  one, 
under  all  tlie  circumstances  of  the  case. 


ALBEBTA. 

Beck,  J,  November  6th.  1911. 

TRIAL. 

WATTS  V.  McLEAY. 

Building  Contract — Completion  or  Non-completion  —  Sub- 
stantial  Completion — Trifling  Tmperfectiom — Electi<^n  by 
Owner  to  Complete  —  Architect's  Certific^ite  —  Condi- 
tion Precedent  —  Construction  of  Contract  —  LiabUiiy 
of  Owner  to  Pay  Contract-price  tvith  Deduction  —  In- 
terference by  Owner  with  Architect — Dispensing  tcith  Cer- 
tificate— Extras — Counterclaim  —  Damage  to  Goods  of 
Owner — Delay — Provision  for  Payment  of  Sum  for  each 
Day's  Delay — Liquidated  Damages — Refusal  of  Architect 
to  Deal  with  —  Ascertainment  of  Damages  by  Court  — 
Owner  Talcing  Possession  of  Building. 

In  an  action  by  a  contractor  ag^ainst  bnilding  owners  to  recover 
a  balance  alleged  to  be  due  for  work  done  under  a  buUding  contract 
and  for  extras,  and  upon  a  counterclaim  by  the  defendants  for 
damage  done  to  their  goods  by  the  plaintiff  and  for  delay : — 

Heldf  that  the  question  of  completion  or  non-completion,  in  any 
particular  case,  must  depend  upon  the  terms  of  the  contract  and  the 
facts  and  circumstances  of  the  particular  case;  and.  where  there  is 
honesty  and  a  hond  fide  intention  to  complete,  there  is  completion  if 
the  contract  Ls  completed  in  all  essential  and  material  respects,  and 
there  exist  only  slight  imperfections  in  the  work  or  slight  deviations 
from  the  specifications,  which  can  be  easily  cured  and  corrected  at  an 
expense  trifling  as  compared  with  the  amount  of  the  contract-price: 
and  in  this  case,  there  was  completion  in  that  sense — the  contract- 
price  being  about  $20,000,  the  plaintiff  having  deposited  with  the 
defendants  the  sum  of  $1,000  by  way  of  security,  designed  to  cover 
trifling  imperfections,  and  the  owner  being  entitled  to  retain  20  per 
cent,  of  the  contract-price  until  completion. 

HcW,  also,  that,  if  there  was  non-completion,  the  architect,  having, 
ander  the  authority  of  a  clause  in  the  agreement,  elected  to  give  a 
notice  to  the  plaintiff  calling  his  attention  to  certain  parts  of  the  work 
remaining  incomplete,  requiring  him  to  complete  them  within  three 
days,  and  stating  that,  failing  compliance,  the  contract  would  be 
cancelled   and   the   work   completed   by   the  architect,   had.  by   taking 
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advantage,  on  behalf  of  the  defendants,  of  the  benefits  of  this  clause, 
conferred  upon  the  plaintiff  the  corresponding  benefits,  viz.,  that  the 
work  must  be  paid  for  by  the  defendants  with  a  deduction  of  the  cost 
of  such  labour  and  materials  as  was  incurred  in  completing  the  con- 
tract :  and,  an  election  having  once  been  made,  neither  the  owners 
nor  the  architect  could  withdraw\ 

The  only  reference  to  a  written  certificate  of  the  architect  was  in 
a  clause  of  the  contract  relating  to  payments,  in  these  words :  "  The 
remaining  20  per  cent,  on  the  contract-price  to  be  paid  33  days  after 
the  works  are  entirely  completed  to  the  satisfaction  of  the  architect 
and  accepted  by  him,  provided  that  in  each  case  where  payment  is 
demanded  a  certificate  shall  be  obtained  from  and  signed  by  the  archi- 
tect in  charge  to  the  effect  that  he  considers  the  payments  properly 
due  :''— 

8€fnhlc,  that,  under  this,  a  written  certificate  was  not  a  condition 
precedent  to  recovery  by  the  contractor ;  and,  if  a  certificate  -was  re- 
quired, the  architect  could  be  forced,  by  mandamus  or  otherwise,  to 
execute  one.  — .^^ 

But  the  question  of  the  necessity  for  a  final  certificate  di<SI  not 
really  arise,  because  the  defendants  took  over  the  completion  of  the 
contract,  and  were  liable  to  pay  the  contract-price  with  the  proper 
deduction.  Even  where  the  contract  provides  that  a  final  certificate 
shall  be  a  condition  precedent  to  recovery  by  the  contractor,  the  condi- 
tion becomes  ineffective  where  the  employer  interferes  with  the  archi- 
tect, either  before  or  in  the  giving  of  the  certificate. 

And  held,  UfM  the  evidence,  that  the  architect  would,  if  he  had 
been  left  to  exercise  his  own  independent  judgment,  have  certified  to 
the  final  completion  of  the  building,  with  a  deduction  for  defects  or 
imperfectious  to  the  amount  of  $150,  and  that  he  refrained  from 
doing  so,  and  refused  to  do  so,  because  he  was  instructed  by  the  de- 
fendants and  their  solicitors  not  to  do  so;  and  thus,  if  a  certificate 
was  necessary,  it  was  dispensed  with. 

And  held,  further,  upon  the  evidence  that  the  architect  did  even- 
tually give  an  effective  certificate. 

Held,  therefore,  that  the  plaintiff  was  entitled  to  recover  the 
balance  of  the  contract-price,  with  a  small  deduction  for  inperfections 
or  defects  in  the  work ;  and  was  also  entitled,  upon  the  evidence,  to 
recover  for  certain  extras  both  within  and  without  the  contract. 

Upon  the  counterclaim  : — 

Held,  that  the  defendants  were  entitled  to  $300  for  damage  to 
goods  by  rain,  through  the  negligence  of  the  plaintiff;  but  were  not 
entitled  to  any  further  damages  for  loss  of  or  injury  to  goods. 

The  contract  provided  for  the  payment  by  the  plaintiff  of  $20  a 
day  for  each  day's  delay  after  the  time  fixed  for  completion — "  the 
said  amount  to  be  deducted  from  the  amount  of  consideration  for  this 
contract  as  for  liquidated  damages,  and  not  by  way  of  penalty  .  .  . 
provided,  however,  that,  should  the  contractor  be  delayed  by  strikes 
of  any  trade,  or  from  any  other  cause  which  he  cannot  reasonably 
be  expected  to  control,  then  the  architect  shall  give  the  contractor 
such  extension  of  time  as,  in  his,  the  architect's,  opinion,  is  fair  and 
just  :"— 

Qucere,  whether  these  sums  of  $20  a  day  could  be  recovered  in  the 
action,  or  whether  the  only  remedy  was  to  deduct  them  from  the 
amounts  owing  by  the  owners  to  the  contractor  upon  the  final  ascer- 
tainment. 

But  held,  that,  in  any  event,  the  architect,  by  his  absolute  refusal 
to  deal  with  the  question  of  damages,  which  necessarily  involved  the 
<)uestion  of  allowances  for  delays,  abdicated  his  quasi-judicial  office; 
and,  therefore,  the  ascertainment  of  the  amount  of  the  damages — in- 
volving the  allowance  for  delaj'S — \Vas  for  the  Court. 

And  held,  that,  once  the  owner  has  seen  fit  to  take  possession  of  a 
building,  although  this  may  have  no  bearing  on  the  (luestion  of  com- 
pletion or  non-completion,  it  prevents  the  owner  from  claiming  so- 
called  liquidated  damages  for  non-completion ;  and,  upon  the  evidence, 
having  regard  to  the  time  or  times  when  possession  was  taken,  the  days 
of  delay  should  be  fixed  at  26  and  allowed  for  at  $20  a  day. 
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Action  to  recover  a  balance  of  money  alleged  to  be  due  bj 
the  defendants  for  wark  done  under  a  building  contract  and 
for  extras. 

Counterclaim  for  damages  for  injury  to  the  defendants' 
goods  and  for  delay  in  the  execution  of  the  work. 

K.  A.  Smith,  for  the  plaintiff. 

L.  M.  Johnstone,  for  the  defendants. 

Beck,  J. : — The  original  contract-price  under  the  contract 
in  question  was  $19,639.     The  plaintiff  made  an  additional 
claim  for  extras,  within  and  without  the  contract,   to  the 
amount  of  $1,256.25.    The  architect  investigated  this  claim, 
and  allowed  it  at  $841.60,  subject  to  the  plaintiff  producing 
evidence  which  might  lead  to  the  increase  of  some  of  the 
items.    At  the  same  time  the  architect  was.  willing  to  make 
a  deduction  from  the  plaintiff's  claim  of  $150  to  represent 
some  slight  omissions  and  imperfections  in*the  work.     The 
plaintiff  was  willing  to  accept  a  reduction  of  $35  on  this 
account.    There  was,  therefore,  a  difference  between  the  part- 
ies, upon  a  claim  of  over  $20,000,  of  only  $115,  independently 
of  the  question  of  a  claim  for  damages  by  the  defendants  for 
injury  to  goods  and  also  for  liquidated  damages  for  delay, 
both  of  which  might  have  been  left  over  for  settlement  subse- 
quently; and,  therefore,  it  seems  to  be  evident  that  both  par- 
tics  are  to  blame  for  failing  to  reach  a  settlement  of  the 
greater  part  of  the  matters  in  dispute  between  them.    The 
rcf^ult  of  my  ob?ervation  of  the  witnesses  during  the  course 
of  the  trial  is,  that,  though  I  think  them  all  honest,  their 
views — owing  to  the  dispute  between  them  having  been  of 
somewhat   long    standing  —  had   become    prejudiced    and 
coloured  by  their  interests.     This,  I  think,  is  particularly 
so  in  the  case  of  the  defendant  Miss  Jessie  McLeay,  and 
to  some  extent  also  in  the  case  of  the  architect. 

As  I  have  said,  there  are  some  amounts  which  represent 
work  which  is  not  covered  by  the  contract.  The  first  of  these 
is  for  work  in  connection  with  putting  in  new  fixtures  in  the 
store.  The  plaintiff  claims  $186.25;  the  architect  allowed 
$150  in  this  connection;  the  matter,  however,  being  outside 
the  terms  of  the  contract,  the  architect  had  no  jurisdiction  to 
settle  the  amount.  It  is  true  that  the  plaintiff  was  prepared 
to  accept  the  architect's  adjustment  of  all  the  claims  in  respect 
of  extra  work;  but  this,  it  is  clear  to  me,  was  only  on  the 
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expectation  that  a  final  certificate  would  be  at  once  issued  to 
him.  On  the  evidence,  I  think  the  claim  of  $186.25  is  a  fair 
and  reasonable  one,  and  I  allow  that  amount. 

The  next  item  under  this  heading  is  for  moving  coal,  stock, 
and  furniture,  for  which  the  plaintiff  claims  $62.  The  archi- 
tect, on  the  same  occasion,  allowed  $45,  on  the  express  under- 
standing that  a  further  amount  might  be  allowed  on  pro- 
duction of  further  evidence.  I  allow  the  plaintiff  the  amount 
he  claimed,  $62. 

Another  claim  was  made  by  the  plaintiff  under  this  head- 
ing of  $200  for  loss  occasioned  to  him  by  reason  of  the  in- 
convenience brought  about  by  his  being  obstructed  by  movable 
effects  of  the  defendants  in  the  course  of  his  carrying  out  the 
work  of  the  contract.  I  allow  nothing  in  this  respect,  but 
think  it  proper  to  take  it  into  account  in  connection  with  the 
question  of  how  much  time  should  be  allowed  to  the  plaintiff 
by  way  of  reduction  of  the  defendants^  claim  for  liquidated 
damages  for  delay. 

The  plaintiff  is,  therefore,  entitled  in  respect  of  extras, 
within  and  without  the  contract,  to  $248.25,  with  interest 
upon  that  amount  at  5  per  cent,  from  the  12th  January, 
1911. 

The  next  question  is,  how  much,  if  anything,  the  plaintiff 
is  entitled  to  in  respect  of  work  done  within  the  terms  of  the 
contract.  The  position  taken  by  the  defendants  is,  that  the 
contract  has  never  been  completed.  The  question  of  comple- 
tion is  one  which,  of  course,  must  be  considered  in  connection 
with  the  terms  of  the  contract  and  the  facts  and  circumstances 
of  the  particular  case  under  consideration. 

In  Hudson  on  Building  Contracts,  3rd  ed.,  p.  274,  it  is 
suggested  rather  than  stated  that  the  oidinary  rules  applied 
by  the  Court  in  cases  of  specific  performance  are  applicable 
to  building  contracts  upon  the  question  of  completion;  and  in 
Halsbivy's  Laws  of  England,  vol.  3,  tit.  "Building  Con- 
tracts,''  p.  187,  it  is  said :  "  An  allegation  that  the  building 
owner  has  received  something  as  good  as  what  he  bargained  for 
will  not  enable  a  builder  to  recover  the  contract-price,  in  the 
case  of  an  entire  contract,  in  which  completion  is  a  condition 
precedent  to  the  right  to  payment,  except  in  the  case  of  accept- 
ance by  the  employer,  waiver,  or  evidence  of  a  new  contract  to 
pay  for  the  work  actually  performed.  It  would  seem,  however, 
that  the  rule  in  the  case  of  building  contracts  is  similar  to  that 
in  the  case  of  specific  performance,  which  is,  that  such  non- 
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essential  and  trivial  defects  on  tlie  side  of  one  party  as  can 
be  compensated  for  will  not  excuse  the  other  party  to  tlie  c-on- 

tract.    In  every  case  it  must  be  a  matter  of  degree 

The  question  of  completion,  being  one  of  fact,  is  for  the  jury, 
and  if  the  jury  find  that  the  contract  has  in  fact  beert  per- 
formed, the  contractor  would  be  entitled  to  recover  the  con- 
tract-price, subject  to  deduction  for  the  reasonable  cost  of  mak- 
ing the  work  perfect ;"  and  reference  is  made  to  the  following 
words  of  Ijord  Thurlow,  L.C.,  in  Craven  v.  TickelU  1  Ves. 
60.  at  p.  61 :  "  Small  deviations  from  the  plan  would  not 
affect  it  much;  but,  if  there  is  any  obstinate  or  corrupt 
deviation,  that  would  materially." 

So  that,  it  seems  to  me,  as  I  have  already  stated,  tliat  the 
question  of  com])letion  or  non-completion^  in  any  particular 
case,  must  depend  upon  the  terms  of  the  contract  and  the  facts 
and  circimistances  of  the  particular  case ;  and  that,  where  there 
is  honesty  and  a  bona  fide  intention  to  complete  the  contract, 
there  is  completion  if  the  contract  is  completed  in  all  essential 
and  materials  respects,  and  there  exist  only  slight  imperfec- 
tions in  the  work  or  slight  deviations  from  the  specifications, 
which  can  be  easily  cured  and  corrected  at  an  expense  trifling 
as  compared  with  the  amount  of  the  contract-price;  in  other 
words,  completion  with  such  trifling  imperfections  or  omis- 
sions, if  not  wilfully  made,  is  completion  in  the  sense  con- 
templated by  such  contracts  as  these ;  and,  so  far  as  the  rights 
of  the  contractor  depend  only  upon  the  question  of  completion, 
he  would,  in  such  cases,  be  entitled  to  recover.  I  find  that  in 
this  case  there  was  completion  in  this  sense.  As  I  pointed  out, 
the  original  contract-price  was  $19,639.  There  was  a  claim 
for  extra  work  which  the  architect  himself  fixed  at  t$841.60. 
In  addition  to  these  two  amounts,  making  $*<?0,480.60,  the  con- 
tractor had  deposited  with  the  owners,  under  a  pro\'ision  in 
the  contract,  the  sum  of  $1,000  by  way  of  security;  and,  fur- 
thermore, there  was  the  usual  provision  in  the  contract  entit- 
ling the  owner  to  retain  20  per  cent,  of  the  contract-price 
until  completion.  These  circumstances  shew  how  trifling  was 
the  amount  of  $150  in  comparison  with  the  total  amount  of 
the  plaintiff^s  claim,  and  they  also  shew  that  provision  was 
made  for  meeting  the  cost  of  just  such  imperfections  in  the 
work  as  existed  here.  The  $1,000  deposit  was  made  in  accord- 
ance with  an  express  provision  in  the  contract.  It  seems  to 
me  that  it  was  obviously  made  for  the  very  purpose  of  meeting 
the  cost,  not  primarily  of  gross  breaches  of  the  contract,  as  the 
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amount  would  have  been  insufficient  for  that  purpose,  hut 
primarily  for  just  such  imperfections  as  occurred  in  the  pre- 
sent case.  It  is,  therefore,  it  seems  to  me,  a  provision  which 
should  have  some  bearing  upon  the  interpretation  of  the  word 
**  completion  "  in  the  contract  in  question ;  the  word  "  com- 
pletion," having,  as  I  think,  a  more  elastic  or  more  rigid  mean- 
ing according  to  the  circumstances  of  each  particular  case, 
among  which  the  terms  of  tlie  contract  itself  must  be  consid- 
ered. If,  however,  a  different  view  should  be  taken  in  this 
case  on  the  question  of  completion  or  non-completion,  I  am 
still  of  opinion  that  the  plaintiff  is  entitled  to  recover. 

The  contract  contains  the  following  provisions :  "  5.  It  is 
further  agreed  that,  in  the  case  of  the  failure  or  unreasonable 
delay  of  the  said  party  of  ttie  second  part  to  provide  necessary 
labour  and  materials  requisite,  in  the  judgment  of  the  said 
architect,  to  complete  the  works  by  the  time  hereinafter  set 
forth,  the  parties  of  the  first  part  may,  after  three  days' 
notice,  given  in  writing,  provide  other  labour  and  materials, 
and  prosecute  the  work  to  its  proper  completion,  and  deduct 
the  cost  of  such  labour  and  materials  from  the  consideration  of 
this  agreement;  provided,  however,  that  such  shall  not  be  con- 
sidered a  waiver  of  any  damage  that  the  said  parties  of  the 
first  part  may  suffer  by  reason  of  the  failure  of  the  party 
of  the  second  part  to  fulfill  said  contract." 

The  architect — undoubtedly  in  accordance  with  the  mind 
of  the  owners — elected  to  act  under  this  clause.  On  the  12th 
January,  1911,  he  gave  a  written  notice  to  the  plaintiff  as 
follows:  "Your  attention  is  directed  to  the  following  items 
remaining  incomplete  on  the  Mifsos  L.  &  J.  McLeay  building 
for  the  erection  and  completion  of  which  you  are  under  con- 
tract." Then  follows  a  list  of  a  number  of  small  defects.  The 
notice  then  proceeds :  *'  You  are  hereby  required  to  complete 
all  of  the  above  works  in  accordance  with  the  specifications 
within  three  days  from  this  date,  or  to  commence  operations 
with  a  full  staff  within  such  time  and  so  continue  until  the 
works  are  so  complete.  Failing  compliance  with  the  notice, 
your  contract  will  be  declared  cancelled,  and  the  work  will 
then  1>e  completed  by  me  without  further  reference  to  you, 
and  the  expenses  so  incurred  will  be  charged  to  you,  and  the 
amount  so  expended  deducted  from  your  contract-price." 
There  was  at  this  time  either  completion  or  non-completion 
on  the  part  of  the  plaintiff.  If  there  was  completion,  the  plain- 
tiff is  entitled  to  recover  on  that  ground;  if  there  was  non- 
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completion,  then  it  seems  to  be  clear  that  tlie  architect,  haf- 
ing,  under  the  authority  of  the  agreement,  elected  to  give  th? 
notice  above  quoted,  has,  by  taking  advantage,  on  behalf  of  the 
defendants,  of  the  benefits  of  this  clause  in  the  contract,  con- 
ferred upon  the  plaintiff  the  corresponding  benefits,  viz.,  that 
the  work  must  be  paid  for  by  the  defendants  with  a  deduction 
of  the  cost  of  such  labour  and  materials  as  was  incurred  in 
completing  the  contract.  The  election  once  having  been  made. 
I  am  of  opinion  that  neither  the  owners  nor  the  architect  could 
withdraw. 

Besides  the  question  of  whether  or  not  there  was  coiti- 
pletion,  there  is  the  question  of  whether  or  not  a  final  eertiii- 
cate  by  the  architect  is  a  condition  precedent  to  the  plaintiff 
recovering ;  and,  if  it  is,  whether  the  necessity  for  it  has  been 
dispensed  with.  I  am  inclined  to  think  that,  under  the  tenu= 
of  the  contract,  a  written  certificate  is  not  a  condition  pre- 
cedent. The  only  reference  to  it  is  in  clause  12  of  the  con- 
tract— that  relating  to  payments — where  there  occur  these 
words:  ^^The  remaining  20  per  cent,  on  the  contract-price 
to  be  paid  33  days  after  the  works  are  entirely  completed  to 
the  satisfaction  of  the  architect  and  acgepted  by  him,  provided 
that  in  each  case  where  payment  is  demanded  a  certificate  shall 
be  obtained  from  and  signed  by  the  architect  in  charge  to  the 
effect  that  he  considers  the  pa}Tnents  properly  due.'^  There 
is  no  express  declaration  that  the  obtaining  of  the  cei-tificate 
is  a  condition  precedent  to  the  Tight  of  the  contractor  to  re- 
cover. Perhaps  it  is  implied  in  the  words  I  have  quoted ;  but 
it  seems  to  me  that,  where  the  work  has  been  "  entirely  com- 
pleted to  the  satisfaction  of  the  architect  and  accepted  bj 
him,"  and  consequently  the  amount  is  legally  and  morally 
owing  to  the  contractor,  some  much  stronger  words  than  those 
used  in  the  contract  would  be  necessary  to  prevent  recover}'  of 
such  a  debt,  merely  in  the  absence  of  a  certificate.  Probably, 
even  if  a  certificate  should  be  held  to  be  required  in  such 
a  case,  the  architect  could  be  forced,  by  mandamus  or  other- 
wise, to  execute  the  necessary  certificate.  However,  in  the 
view  I  take  in  this  case,  it  is  unnecessary  for  me  to  come  to  a 
conclusion  upon  this  point.  One  reason  for  this  is,  that  I 
think  it  clear  that — the  architect  having  given  the  notice  of 
the  12th  January,  1911,  and  thereby  having  taken  steps  to 
take  completion  of  the  contract  out  of  the  hands  of  the  con- 
tractor, and  the  facts  being  that,  according  to  the  contention 
of  the   defendants,   thov   had   themselves   afterwards  to  act 
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upon  the  notice  though  in  some  small  respects,  such  as  adjust- 
ing the  fire  escape  and  cleaning  some  walls  of  the  building — 
they  took  over  the  completion  of  the  contract,  and  are  liable, 
under  the  express  terms  of  the  6th  clause  of  the  contract,  to 
pay  the  contract-price  with  the  proper  deduction,  and  that 
independently  of  the  provisions  of  the  12th  clause  with  regard 
to  a  final  certificate. 

There  is,  too,  another  ground  on  which  I  hold  that  a  final 
certificate  is  not  necessary.  Even  where  the  contract  provides 
that  a  final  certificate  shall  be  a  condition  precedent  to  recov- 
ery by  the  contractor,  cases  arise  where  such  a  condition 
precedent  becomes  ineffective.  One  of  these  cases  is,  where 
the  employer  interferes  with  the  architect,  either  before  or  in 
the  giving  of  the  certificate. 

In  Brunsdon  v.  Beresford,  1  Cab.  &  El.  125,  the  facts  were 
as  follows.  The  action  was  brought  by  the  builder  against 
the  building  owner  under  a  contract  by  which  the  architect's 
certificate  was  a  condition  precedent  to  payment.  The  plain- 
tiff alleged  that  the  employer,  after  the  work  was  completed, 
complained  to  the  architect  of  alleged  defects  therein,  and 
told  him  he  should  not  accept  a  certificate  unless  these  alleged 
defects  were  attended  to  and  remedied.  The  defendant  denied 
this,  and  produced  evidence  to  the  effect  that  there  had  been 
no  communication  at  all  between  the  defendant  and  the  archi- 
tect. Watkins  Williams,  J.,  directed  the  jury  as  follows :  "  If 
you  think  that  the  architect,  acting  on  his  own  judgment, 
withheld  the  certificate,  you  must  find  a  verdict  for  the  de- 
fendant ;  if,  however,  you  are  of  opinion  that  the  withholding 
of  the  certificate  was  due  to  the  improper  interposition  of  the 
defendant,  and  that  he  prevented  the  architect  from  giving 
his  certificate,  you  must  find  a  verdict  for  the  plaintiff."  The 
jury  found  a  verdict  for  the  plaintiff. 

The  most  recent  case  in  this  line  is  that  of  Kellett  v. 
New-Mills  Urban  District  Council,  reported  in  Hudson  on 
Building  Contracts,  3rd  ed.,  vol.  2,  p.  329. 

In  the  prcFcnt  case  I  find  that,  at  all  events,  on  and  subse- 
quent to  the  17th  March,  1911,  the  architect  would,  if  he  had 
been  left  to  exercise  his  own  independent  judgment,  have  cer- 
tified to  the  final  completion  of  the  building,  with  a  deduc- 
tion for  defects  or  imperfections  to  the  amount  of  $150,  and 
that  he  refrained  from  doing  so,  and  refused  to  do  so,  because 
he  was  instructed  by  the  defendants  and  by  the  defendants' 
solicitors  not  to  do  so.  In  his  evidence  with  regard  to  this, 
he  said,  besides  other  things  to  the  same  effect,  that  on  one 
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occasion  he  told  tlie  plaintiff  that  "  I  would  not  issue  the  cer- 
tificate until  I  had  instructions."  There  being  a  dispute  be- 
tween the  parties  which  had  resulted  in  their  relations  being 
somewhat  strained,  and  each  of  them  having  engaged  a  soli- 
citor to  advise  them,  I  think  it  was  the  duty  of  the  architect, 
under  the  circumstances  of  this  case,  to  have  consulted  an 
independent  solicitor  with  a  view  of  ascertaining  his  legal  posi- 
tion in  the  matter,  and  then  to  have  acted  upon  his  own 
independent  judgment,  without  regard  to  the  wishes  or  in- 
structions of  either  party.  Instead  of  doing  this,  he  con- 
sulted the  solicitor  for  the  defendants.  It  is  true  that  he  said 
that,  when  he  consulted  him,  he  told  the  solicitor  he  was 
consulting  him  as  his  oa\ti  solicitor;  but  I  think  that  this  is 
not  enough.  It  was  impossible  for  the  solicitor  for  the  de- 
fendants, in  the  circumstances  then  existing,  with  an  unpre- 
judiced mind  and  with  due  regard  to  his  duty  to  the  defend- 
ants on  the  one  hand  and  the  architect  on  the  other,  to  advise 
the  architect;  and,  in  any  case,  it  is  beyond  question,  on  the 
evidence,  that  the  arcliitect  did  not  use  his  own  independent 
judgment  in  refusing  a  certificate — ^lie  was  guided  wholly  by 
the  instructions  of  the  defendants  and  their  solicitors.  This 
state  of  mind  of  the  arcliitect  continued  from  the  time  of  the 
commencement  of  disputes  down  to  the  time  of  the  trial, 
and  this  state  of  mind  was  always  known  to  the  defendants 
and  to  their  solicitors.  I  hold,  therefore,  that  the  architect 
was  disqualified  from  dealing  with  the  matter  independently ; 
and  that,  therefore,  even  if  the  contract  does  require,  as  a 
condition  precedent  to  the  plaintiffs  right  to  recover,  a  final 
certificate  from  the  architect,  such  a  certificate  is,  under  the 
conditions  of  the  present  case,  dispensed  with. 

I  think,  however,  that  the  architect  did  eventually  give  a 
certificate  which  is  effective,  even  if  the  contract  does  require 
a  final  certificate,  and  the  circumstances  are  such  that  it  was 
not  dispensed  with.  Correspondence  took  place  between  the 
solicitors  for  the  parties.  On  the  10th  May,  1911,  Messrs. 
Smith  &  Cameron,  solicitors  for  the  plaintiff,  wrote  to  Messrs. 
Johnstone  &  Ritcliie,  solicitors  for  the  defendants,  stating 
that  the  plaintiff  had  completed  his  contract,  and  stating — 
with  particulars — the  amount  of  his  claim,  $4,093.05.  On 
the  29th  ]May,  Messrs.  Johnstone  &  Ritchie  replied,  stating, 
amongst  other  things :  "  Your  client  has  failed  to  alter  the 
sixteen  interior  doors  of  the  building,  which,  in  contradiction 
to  the  specifications,  ha\'e  plain  glass  for  the  upper  part.  You 
will  observe  that  the  specifications  call  for  wood  panel  doors. 
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6  o.  f^,  panels.  Our  clients  have  no  objections  to  the  upper 
part  of  the  doors  being  of  glass,  provided  it  is  of  muranese 
glass,  but  they  do  not  propose  to  acce]>t  doors  to  bath  rooms 
and  bed  rooms  containing  plain  glass/'  (With  regard  to  this 
I  held,  during  the  course  of  the  trial,  that,  in  view  of  the 
provisions  of  the  specifications  and  the  plans,  the  defendants 
were  not  entitled  to  insist  on  this  alteration.)  "With  the 
exception  of  this  item  and  the  fire  escape,  which  was  dealt 
with  in  a  previous  letter"  (from  which  it  appeared  that  the 
amount  involved  was  $8  only),  "it  would  appear  that  the 
contract  is  substantially  complete,  excepting  that  Mr.  Watts 
has  still  left  the  walls  uncleailed."  They  enclose  a  copy  of 
the  plaintiff's  memorandum  for  extra  work,  amounting  to 
$1,256.25,  shewing  tiie  various  allowances,  amounting  in  all 
to  $841.60,  which  the  defendants'  architect  had  fixed,  and 
which  the  defendants  were  prepared  to  allow.  On  the  same 
day  Messrs.  Johnstone  &  Hitch ie  wrote  to  the  architect  asking 
for  his  certificate  and  his  report  on  the  letter  of  the  10th 
May  from  Messrs.  Smith  &  Cameron  to  themselves.  They 
asked  for  information  as  to  what  amount  should  be  allowed 
of  the  items  clainuMl,  and  whetlier,  in  his  opinion,  demand 
should  be  made  for  the  balance,  "  less  whatever  deductions  we 
may  decide  to  claim  under  the  penalty  clause."  The  letter 
continues:  "The  only  item  which  would  ap}>ear  to  us  as  not 
yet  having  been  completed  by  the  contractor  is  in  connection 
with  the  interior  doors,  all  of  which  have  plain  glass  for  the 
upper  part."  On  the  lOth  June,  the  architect  replied  by  let- 
ter as  follows :  "  Herewith  enclosed  please  find  statement  of 
claim  against  the  building  of  the  Misses  L.  &  J.  McLeay; 
also  unpaid  accounts  of  which  the  Western  Plumbing  has  re- 
ceived a  part ;  also  accounts  disallowed ;  and,  finally,  a  state- 
ment of  extras  claimed  by  Mr.  Watts  and  shewing  the  amounts 
allowed  and  items  disallowed.  I  am  writing  you  more  fully 
to-morrow  with  a  statement  of  all  amounts  paid  on  the  above- 
mentioned  building  to  Mr.  Watts  or  on  his  account."  The 
statement  referred  to  in  this  letter  was  not  produced.  It  could 
not  be  found,  and  evidence  of  its  contents  was  given.  It  ap- 
peared to  l)e  a  complete  statement  of  the  accounts  between 
the  plaintiff  and  the  defendants  with  regard  to  the  entire  work 
and  to  shew  the  amount,  in  the  architect's  opinion,  owing  by 
the  defendants  to  the  plaintiff — with  this  exception,  that  it 
made  no  reference  to  the  claims  of  tlie  defendants  against  the 
plaintiff  for  damages,  either  under  the  express  clause  in  the 
contract  with  regard  to  liquidated  damages  for  delay  or  for 
damages  arising  for  injuries  to  goods.     The  letter  promised 
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by  this  letter  was  stated  by  the  defendants'  solicitors  to  kave 
never  been  received.  It  was  undoubtedly  written  and  mailed 
by  the  architect  to  them.  It  was  a  still  more  complete  state- 
ment^ and  contained  a  statement  to  the  effect  that  the  archi- 
tect thought  that  $150  should  be  retained  to  cover  imperfec- 
tions in  the  work.  It  seems  to  me  probable — notwithstanding 
the  evidence  of  both  members  of  the  firm  of  Johnstone  ft 
Ritchie,  solicitors  for  the  defendants,  that  they  have  no  recol- 
.  lection  of  such  a  letter  having  been  received — ^that  it  was  in 
fact  received,  and,  owing  to  the  absence  of  Hr.  Johnstone  at 
the  time,  was  mislaid.  It  seems  to  me,  however,  that,  whether 
it  was  received  or  not,  it  constituted  a  final  certificate.  Even 
without  this  letter  it  seems  to  me  that  the  preceding  letters 
of  the  10th  and  29th  May  and  the  19th  June,  by  themselves, 
constitute  a  sufiicient  certificate. 

I,  therefore,  find  that  the  plaintiff  is  entitled  to  recover, 
with  a  small  deduction  for  imperfections  or  defects  in  the 
work.  The  amount  of  this  deduction  I  have  fixed  at  $76.  As 
I  have  already  stated,  the  architect  was  ready  to  fix,  and  did 
fix,  the  amount  at  $150.  That  amount,  however,  included 
a  number  of  items  which  have  already  been  rectified  by  the 
plaintiff;  and  I  think  that  $75  will  quite  cover  the  cost  of  the 
rectifications  which  it  may  be  necessary  for  the  defendants  to 
make. 

With  regard  to  the  extras  which  fall  within  the  contract, 
inasmuch  as  they  were  dealt  with  by  the  architect,  I  take 
his  findings.  Eliminating  from  his  list  the  items  which  I  hold 
are  not  covered  by  the  contract,  I  find  that  his  allowance 
amounts  to  $646.60.  I  find,  therefore,  that,  in  addition  to 
the  sum  of  $248.25 — which  I  have  found  due  in  respect  of 
extras  outside  the  contract — the  amount  due  by  the  defendant* 
to  the  plaintiff  in  respect  of  the  contract  is  as  follows: — 

Crs.  Drs. 

Contract-price $19,639  00 

Amount    deposited    by    the 

plaintiff 1,000  00 

Extras  within  the  contract..  646  60 


$21,285  60 


Allowance  for  cost  of  imper- 
fections      $       75  00 

Payments  on  account 17,870  00    17,945  00 


3,340  60 
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I  have  now  to  deal  with  the  defendants'  counterclaim  for 
damages  to  goods  and  for  delays. 

The  defendants  claim  damages  for  damage  done  to  goods 
by  reason  of  dust  and  dirt  falling  upon  them  while  the  work 
was  being  carried  on.  I  am  in  a  good  deal  of  doubt  as  to 
whether  there  is  anything  in  the  contract  or  the  specifications 
which  throws  a  liability  on  the  plaintiff  in  this  respect. '  The 
contract  was  for  an  addition  to  an  old  building,  which,  it  was 
contemplated,  the  defendants  should  continue  to  occupy  during 
the  course  of  the  work;  and  I  think  the  contract  is  not  clear 
that  the  plaintiff  should  be  liable  for  any  damage  caused  to 
the  defendants'  stock-in-trade  by  reason  of  the  work.  He 
might,  perhaps,  be  held  liable  for  a  greater  amount  of  dust 
and  dirt  falling  upon  the  goods  than  was  reasonably  necessary ; 
but  it  must  have  been  inevitable  that  a  considerable  amount 
would  have  fallen  in  any  case.  Quite  apart,  however,  from 
the  question  of  liability,  there  is  no  satisfactory  evidence  be- 
fore me  of  the  actual  damage  sustained  by  the  defendants  upon 
this  item  of  claim.  The  defendant  examined  stated  that  her 
loss  in  this  respect  was  probably  about  $200.  That,  at  best, 
from  the  way  in  which  she  gave  her  evidence,  was  no  more  than 
a  guess ;  and  there  seems  to  be  no  means  at  present  by  which 
she  can  give  any  evidence  of  a  more  exact  character ;  and  it 
would  be  clearly  impossible  for  her,  as  it  was  at  the  trial,  to 
indicate  what  proportion  of  her  damage  was  the  inevitable 
result  of  the  work  being  carried  on  whilst  she  occupied  the 
store,  and  what  proportion  arose  from  the  plaintiffs  breach 
of  contract  (if  the  contract  so  provides)  or  from  his  negli- 
gence. 

The  defendants  also  claim  for  damage  to  goods  by  reason 
of  the  plaintiff  not  properly  protecting  the  old  portion  of  the 
building  from  rain.  The  defendant  examined  gave  evidence 
of  damage  in  this  respect,  which  was  somewhat  more  exact 
than  in  the  other  instance.  She  stated  that,  when  she  origin- 
ally examined  the  goods,  she  thought  the  damage  to  the  goods 
would  amount  to  $1,000,  but  in  the  course  of  time — Shaving 
handled  the  goods  in  sale — she  now  estimated  the  damage  to 
be  $300.  This  estimate  I  am  satisfied  with;  and,  as  there 
seems  to  be  no  doubt  that  the  plaintiff's  workmen  were  negli- 
gent in  the  way  in  which  they  protected  the  roof,  I  allow  the 
defendants  $300  in  respect  of  this  claim. 

The  defendants  also  claimed  damages  by  reason  of  the 
loss  of  goods  through  theft  during  the  course  of  construc- 
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tion.  I  think  the  defendants  have  failed  to  prove  either 
breach  of  contract  or  negligence  on  the  part  of  the  plaintiff 
in  this  respect;  and,  even  if  they  had  done  so,  the  evidence 
of  damage  is  w)  indefinite  that  it  is  impossible  for  me  to  do 
more  than  guess  at  the  amount  of  the  loss  arising  in  this 
respect.     I,  therefore,  disallow  the  claim. 

Tlve  next  question  is,  what  damages  the  defendants  are 
entitled  to  under  the  clause  of  the  contract  providing  for 
liquidated  damages  for  delay,  to  the  extent  of  $<?0  per  day. 
The  contract  calls  for  completion  of  the  ground-floor  and 
sufficient  heating  by  the  1st  August,  1910,  and  of  the  entire 
building  on  the  10th  September,  1910.  I  have  some  doubt 
as  to  whether  the  defendants  are  entitled  to  recover  any  liqui- 
dated damages  under  the  circumstances  of  the  case.  The 
contract  uses  these  words :  "  The  said  amount  to  be  deducted 
from  the  amount  of  consideration  of  this  contract  as  for  liqui- 
dated damages,  and  not  by  way  of  penalty."  In  view  of  the 
decision  in  the  case  of  Laidlaw  v.  Hastings  Pier  Co.  (1874), 
reported  in  Jenkins  &  Raymond's  Architects^  Legal  Hand- 
book, 4th  ed.,  appendix  238,  it  may  be  that  these  penalties  are 
not  recoverable,  because  the  only  remedy  for  them  is  to  de- 
duct them  from  the  amounts  owing  by  the  owners  to  the 
contractor  upon  the  final  ascertainment  of  the  amount  due. 
I  think,  however,  tliat  the  correct  view  of  the  present  case  ii? 
this.  The  clause  I  have  just  quoted  from  contains  the  fur- 
ther words,  "  provided,  how-ever,  that,  shoiild  the  contractor 
be  delayed  by  strikes  of  any  trade,  or  from  any  other  cause 
which  he  cannot  reasonably  be  expected  to  control,  then  the 
architect  shall  give  the  contractor  such  extension  of  time  as, 
in  hiss,  the  architect's,  opinion,  is  fair  and  just.^'  The  archi- 
tect, on  more  than  one  oc»casion  during  the  course  of  his  evi 
dence,  said  that  he  had  on  several  occasions  stated,  I  think  to 
both  parties,  at  all  events  to  the  defendants,  that  he  refused  to 
consider  the  question  of  damages,  that  is,  the  claim  under  il.e 
clause  relating  to  liquidated  damages,  portions  of  wlii<  li  I 
have  already  quoted.  Just  as  I  have  held  that  the  architect, 
by  reason  of  his  submitting  himself  to  act  under  the  guidance 
of  the  defendants  and  their  solicitors,  became  disqualified 
from  dealing  with  the  question  of  completion  or  non-com- 
pletion, so  I  now  hold  that  the  architect,  by  his  absolute  re- 
fusal to  deal  with  the  question  of  damages,  which  necessarily 
involved  the  question  of  allowances  for  delays,  abdicated  his 
quasi-judicial  office,  which  under  the  terms  of  the  contract 
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he  was  called  upon  to  exercise  upon  these  question's ;  and  that, 
therefore,  the  ascertainment  of  the  amount  of  the  damages — 
involving  as  it  does  the  allowance  for  delays — is  open,  and 
must  be  decided  upon  the  evidence  given  before  me.  The 
evidence  shews  that  the  defendants  took  actual  possession  of 
the  store,  that  is,  the  ground-floor,  on  the  17th  November, 
and  that  the  heating  apparatus  was  sufficiently  complete  to 
warm  that  portion  of  the  building  satisfactorily  on  that  date. 
The  evidence  also  shews  that  the  defendants  went  into  actual 
possession  and  occupation  of  a  portion  of  the  second  storey 
on  the  4th  January ;  but  there  is  evidence  that,  soine  week  or 
more  prior  to  that  date,  possession  had  been  taken  by  the 
placing  of  furniture  or  other  goods  in  the  same  portion  of  the 
building.  I  hold,  as  a  matter  of  law,  that,  once  the  owner 
has  seen  fit  to  take  possession  of  a  building,  although  this 
may  have  no  bearing  on  the  question  of  completion  or  non- 
completion  of  the  building,  it  prevents  the  owner  from  claim- 
ing so-called  liquidated  damages  for  non-completion.  The 
owner  may,  if  he  sees  fit,  decline  to  take  possession,  or,  in 
other  words,  to  take  the  benefit  of  the  building  in  an  un- 
finished condition,  and  in^^ist  upon  the  payment  of  liquidated 
damages  until  the  perfect  completion  of  the  building;  but,  if 
the  owner  chooses  to  take  possession,  it  must  be  looked  upon 
as  an  election  to  make  use  of  the  building  to  such  an  extent 
as  it  can  then  be  made  use  of  in  substitution  for  the  payment 
of  the  liquidated  damages.  I  hold,  therefore,  that,  in  resi)ect 
of  the  ground-floor,  the  liquidated  damages  ceased  to  run 
after  the  16th  Xovember,  and  with  regard  to  the  rest  of  the 
building  on  the  26th  December. 

There  was  a  great  deal  of  dispute  about  the  allowances 
which  ought  to  be  made  in  respect  of  delays.  The  architect 
at  the  time  of  trial  stated  that  he  was  willing  to  allow  a  delay 
of  three  weeks.  The  plaintiffs  foreman  stated  that  the  de- 
lays for  which  the  defendants  were,  in  his  opinion,  liable 
amounted  to  quite  two  months.  The  plaintiff,  himself,  gave 
his  calculation  and  put  the  period  at  about  2i/>  months.  With 
regard  to  the  architect,  I  think  he  is  much  below  the  mark 
and  was  much  too  exacting,  and  was  influenced  very  uhkIi  by 
the  views  and  instructions  of  the  defendants  and  their  solici- 
tors. The  plaintiff  and  his  foreman,  in  each  case,  left  some  items 
of  the  particulars  which  formed  the  basis  of  their  calculation 
in  an  indefinite  form.     As  T  stated  earlier  in  my  remarks,  T 
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think  the  plaintiflE  was  entitled  to  some  allowance  for  delay, 
by  reason  of  his  work  being  to  some  extent  obstructed  by 
furniture  and  fittings,  and  other  movable  property  belonging 
to  the  defendants  being  in  his  way,  during  the  course  of  the 
work.  I  am  also  satisfied,  though  no  definite  allowance  was 
suggested  by  any  of  the  witnesses  in  this  respect,  that  the 
plaintiff  was  practically  considerably  delayed  owing  to  the 
long  absence  of  the  architect,  who  was  from  time  to  time  ill 
and  confined  to  the  hospital^  and  who,  both  on  that  account 
and  on  account  of  his  having  transferred  his  oflBce  from  Leth- 
bridge  to  Calgary,  failed  for  long  periods  personally  to 
superintend  or  inspect  the  work.  I  have  come  to  the  con- 
clusion that  the  largest  amount  that  I  can  allow  to  the  de- 
fendants by  way  of  liquidated  damages,  making  fair  and 
reasonable  allowances  for  delays  for  which  the  defendants  are 
responsible,  is  in  all  26  days.  This,  at  $20  a  day,  amounts 
to  $520.  There  will,  therefore,  be  deducted  from  the  sum  of 
$3,340.60 — which  I  have  already  ascertained — ^the  sum  of 
$820,  leaving  a  balance  of  $2,520.60,  and  on  this  amount  the 
plaintiff  should  have  interest,  at  the  rate  of  5  per  cent.,  from 
the  1st  July,  1911.  This  latter  amount,  of  course,  is  in  addi- 
tion to  the  sum  of  $248.25,  already  allowed  under  another 
head. 

The  plaintiff  is  entitled  to  the  costs  of  the  action. 

The  $2,000  paid  into  Court  by  the  defendants  will  be  ap- 
plied on  account  of  the  amount  I  have  found  due. 
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ALBEKTA. 


Scott,  J.  January  17th,  1912. 

TBIAL. 

IREDALE  V.  DREWEY. 

Building  Contract — Oral  Agreement — Evidence  —  Contract^ 
price— Extras — Counterclaim — Negligence  —  Time  for 
Completion  of  Work. 

The  plaintiff  agreed  to  build  the  walls  and  foundation  of  a  house 
for  the  defendant.  The  agreement  was  not  in  writing,  and  no  proper 
plans  or  specifications  were  prepared.  The  plaintiff  claimed  the  price 
agreed  upon  and  certain  sums  for  extras.  The  defendant  counter- 
claimed  damages  for  defective  work  and  for  non-completion  of  the 
whole  work  by  the  time  agreed  upon : — 

Held,  upon  conflicting  evidence,  that  the  plaintiff  was  entitled  to 
n*cover  for  extra  work  caused  by  an  increase  in  the  dimensions  of  the 
building. 

2.  That  the  building  of  the  chimneys  was  not  a  part  of  the  work  to 
be  done  under  the  contract,  and  that  the  plaintiff  was  entitled  to  re- 
cover therefor,  in  addition  to  the  contract-price. 

3.  That  a  window  was  misplaced  by  the  negligence  of  the  plain- 
tiff, and  the  defendant  was  entitled  to  damages  therefor. 

4.  That  it  was  not  a  term  of  the  contract  that  the  plaintiff  was 
to  complete  the  work  at  any  specified  time. 

5.  That  it  was  not  shewn,  upon  the  evidence,  that  the  plaintiff 
was  bound  to  do  the  beam-filling  as  part  of  his  contract-work. 

The  plaintiff  claimed  $1,500,  the  price  agreed  upon  for 
bnildiug  a  house  for  the  defendant;  $325,  for  extras  due  to 
enlargement  of  the  building;  $300  for  cutting  stone  therefor; 
and  $24.50  for  erecting  chimneys  therein.  The  defendant 
counterelaimed  for  damages. 

C.  Maclveod,  for  the  plaintiff. 

E.  P.  McXeill,  K.C.,  for  the  defendant. 

SooTT,  J. : — The  contract  between  the  parties  was  a 
verbal  one,  and  the  evidence  shews  that  it  was  not  one  for 
building  a  house,  but  one  for  building  merely  the  foundation 
and  walls  of  a  house.  No  proper  plans  or  specifications  for 
the  work  to  be  done  were  ever  prepared,  and  it  appears  to  me 
that  this  litigation  is  due  solely  to  their  not  having  been 
provided. 

The  plaintiff  asserts  that,  when  he  entered  into  the  con- 
tract, the  outside  dimensions  of  the  building  were  to  be  32  x  54 
feet,  and  that  the  defendant  afterwards  changed  the  plan  by 
making  the  inside  dimensions  that   size.      The  defendant 
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asserts  that  the  latter  were  the  dimensions  upon  wliich  the 
contract  was  based.  The  evidence  upon  the  question  is  conflict- 
ing, the  evidence  of  the  plaint i.i  iiud  another  witness  support- 
ing his  claim,  while  that  of  the  defendant  and  another  A\itness 
(Thompson)  is  to  the  contrary.  It  appears,  however,  that, 
when  the  defendant  first  approached  the  plaintiff  to  tender 
for  the  work,  he  sketched  a  ground-plan  shewing  the  dimen- 
sions to  be  as  alleged  by  the  plaintiff.  He  subsequently  pre- 
pared another  sketch,  shewing  those  to  be  the  interior  dimen- 
sions; but  I  am  led  to  the  conclusion  that  the  latter  sketch 
was  not  presented  to  the  plaintiff  until  after  the  contract  w^as 
entered  into.  T,  therefore,  hold  that  the  plaintiff  is  entitled 
to  recover  for  the  extra  work  caused  l)y  the  increase  in  the 
dimensions  of  the  building.  Such  increase  should  be  based 
upon  the  price  per  running  foot  of  the  walls  contracted  for; 
and  the  amount  he  is  entitled  to,  I  compute  at  $174.70. 

I  allow  the  plaintiff  $120  for  the  cut  stone  sills,  being  at 
the  rate  of  .50  cents  per  running  foot. 

I  hold  that  the  building  of  the  chimneys  was  not  part  of 
the  work  to  be  done  under  the  original  contract,  and  that  the 
plaintiff  is  entitled  to  recover  therefor,  in  addition  to  the 
contract-price.  I  allow  him  $18.50  for  the  same,  as  it  was 
shewn  that  one  of  the  chimneys  was  not  completed  by  him, 
but  afterwards  completed  by  the  defendant. 

The  plaintiff  admits  that  the  defendant  is  entitled  to 
credit  for  $26.09  for  lumber  and  other  materials  furnished  by 
him. 

The  defendant  counterclaims  for  damages  for  the  mis- 
placing by  the  plaintiff  of  a  window  in  one  of  the  walls.  I 
hold  tliat  the  window  was  misplaced  by  reason  of  the  negli- 
gence of  the  plaintiff,  and  I  allow  the  defendant  $50  damages 
for  the  same. 

The  defendant  also  counterclaims  for  damages  for  non- 
completion  of  the  building  within  the  time  he  alleges  it  was 
to  be  completed.  I  have  already  stated  that  the  plaintiff's 
contract  was  not  one  to  complete  the  building;  and  I  hold 
that  it  was  not  a  terni  of  the  contract  that  he  was  to  complete 
his  work  at  any  specified  time;  and  I,  therefore,  disallow  the 
claim. 

The  defendant  also  charges  that  the  plaintiff,  under  his 
contract,  was  required  to  do  certain  beam-filling,  which  he  has 
not  done,  and  chiims  a  reduction  from  the  contract-price  by 
reason  thereof. 
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During  the  negotiations  leading  up  to  the  contract,  the 
l>eam-iilling  was  not  referred  to;  and  it,  therefore,  becomes  a 
question  whether  a  person  contracting  to  erect  merely  the 
foundation  and  walls  of  a  stone  house  is  required  to  beam-fill 
as  part  of  his  contract.  There  is  no  evidence  that  he  is  so 
required,  though  there  is  contradictory  evidence  as  to  whether 
a  person  contracting  to  build  a  house  would  be  bound  to  do  so. 
In  the  absence  of  evidence  upon  the  point,  I  hold  that  the 
defendant  has  not  shewn  that  the  plaintiff  was  bound  to  do  the 
beam-filling;  and,  I,  therefore,  disallow  the  claim. 

The  defendant,  in  his  statement  of  defence,  alleges  the 
payment  of  certain  siuns,  amounting  to  $1,000,  on  account  of 
the  plaintiff's  claim.  There  is  nothing  in  my  notice  to  shew 
that  any  such  payment  was  made. 

I  hold  the  plaintiff  is  entitled  to  judgment  for  $1,970.11, 
together  with  his  costs  of  suit,  the  amount  I  award  being  made 
up  as  follows : 

Contract-price    $1,500  00 

Extra  work   174  70 

Cut  stone  sills  120  00 

Chimneys   / 18  50 

$1,813  20 
j-icss  lumber  and  materials  supplied  by 

the  defendant 26  09 


$1,787  11 
Interest  from  the  1st  January,  1910 183  00 


$1,970  11 
The  amount  so  awarded  is  to  be  subject  to  reduction,  upon 
entry  of  judgment,  by  any  sums  heretofore  paid  by  the  de- 
fendant on  account  of  the  plaintiffs  claim,  and  by  a  corres- 
ponding reduction  of  interest.  If  the  parties  cannot  agree 
upon  the  reduction,  there  will  be  a  reference  to  the  clerk  to 
ascertain  the  amount,  if  any,  to  which  the  defendant  is 
entitled. 

I  give  judgment  for  the  defendant  upon  his  counterclaim 
for  $50  with  costs. 
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SASKATCHEWAN. 

Newlands,  J.  /       January  15th,  1912. 

TRIAL. 

ROBEET  BELL  ENGINE  CO.  v.  BUEKE. 

Sale  of  Goods — Express  Warranty — Breach — Non-compliance 
with  Provisions  of  Contract — Notice — Use  of  Goods  — 
Implied  Warranty — Exchision  by  Terms  of  Contract  — 
Reliance  on  Agent's  Promise — Variation  of  Contract. 

In  an  action  apon  promissory  notes  given  for  the  price  of  an 
engine  sold  by  the  plaintiffs  to  the  defendant,  the  defendant  counter- 
claimed  for  breach  of  a  written  warranty  contained  in  the  agreement 
of  sale : — 

Held,  that,  as  the  defendant  did  not  send  the  notice  required  by 
the  agreement,  and  did  not  discontinue  the  use  of  the  engine  until  about 
a  year  after  he  purchased  it,  he  could  not  recover  upon  this  warranty. 

Reeves  v.  Ozias,  45  S.  O.  R.,  followed. 

Held,  also,  that  the  defendants  could  not  succeed  upon  a  counter- 
claim based  on  an  implied  warranty  of  fitness,  because  he  had  ex- 
pressly agreed  that  there  were  no  conditions  or  warranties  other  than 
these  set  out  in  the  agreement. 

Sawyer  d  Massey  Co.  V.  Ritchie,  43  S.  C.  R.  614,  followed. 

The  defendant  complained  several  times,  and  ^as  about  to  return 
the  engine,  when  the  plaintiffs*  agent  promised  to  fix  it.  which  he  did 
not  do: — 

Held,  that  the  defendant  could  not  set  this  up  as  a  defence,  be- 
cause he  had  agreed  that  the  terms  and  conditions  of  the  sale  should 
not  be  waived,  altered,  or  changed  except  by  a  special  written  agree- 
ment, which  was  not  done. 

Action  on  four  promissory  notes  given  in  payment  for  a 
traction  engine  and  other  articles  used  in  connection  there- 
writh. 

T.  S.  McMorran,  for  the  plaintiifs. 
G.  H.  Barr,  for  the  de&ndant. 

Newlands,  J. : — The  agreement  under  which  the  engine 
and  appurtenances  were  purchased  is  in  writing,  and  contains 
a  warranty,  for  a  breach  of  which  the  defendant  counterclaims 
in  a  sum  equal  to  the  amount  of  the  plaintiffs^  claim. 

This  warranty  is  as  follows :  "  That  said  machine  is  well 
built,  and  with  proper  use  and  management  capable  of  doing 
well  the  work  for  which  it  was  intended,  and  that  the  engine 
is  capable  of  developing  its  rated  power,  conditione<l,  how- 
ever, that  the  purchaser  shall  set  up,  start,  and  operate 
*^he  same  in  a  proper  and  skilful  manner,  and  without  chang- 
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ing  the  original  construction  of  any  part  of  it.  The  purchaser 
Bhall  have  three  days  after  it  is  first  started  to  ascertain 
whether  such  machinery  is  or  is  not  as  warranted  or  repre- 
sented. If  then  the  purchaser  deems  it  is  not,  he  shall  at 
once  discontinue  the  use  of  it,  and  state  full  particulars 
wherein  it  fails,  by  registeredi  letter,  mailed  at  once  to  the 
Robert  Bell  Engine  and  Thresher  Company  Limited,  Sea- 
forth,  Ont.,  and  wait  a  reasonable  time  until  said  Robert  Bell 
Engine  and  Thresher  Company  Limited  sends  a  man  to  put 
it  in  order.  The  purchaser  shall  render  the  man  sent  neces- 
sary and  friendly  assistance,  and  after  he  is  through  shall 
at  once  give  the,  machinery  a  fair  trial  of  two  days,  and  what- 
ever part  of  said  machinery  is  not  as  warranted  or  repre- 
sented, he  shall  then  return  such  part  to  where  he  got  it,  giv- 
ing the  company  immediate  written  notice  of  such  return  by 
registered  letter,  mailed  at  once  to  the  Robert  Bell  Engine  and 
Thresher  Company  Limited,  at  Seaforth,  Ont.,  of  such  re- 
turn, and  the  Robert  Bell  Engine  and  Thresher  Company 
Limited  may  either  furnish  another  part  or  may  require  the 
return  by  the  purchaser  of  the  remainder  of  said  machinery  to 
where  he  got  it,  and  then  furnish  other  machinery  in  its 
place  or  refund  cash  and  notes  received  for  same,  thereby 
rescinding  the  contract  pro  tanto  or  in  whole  as  the  ease 
may  be,  and  thereby  releasing  the  company  from  any  further 
liability  whatever  herein  .  .  .  The  use  of  part  or  all  of 
said  machinery  after  said  first  three  days'  trial  or  failure  to 
give  notice  as  herein  provided,  shall  be  conclusive  evidence 
that  said  machinery  is  so  warranted  and  represented ;  it  is  also 
agreed  that  in  case  of  a  second  trial  of  two  days  as  provided 
herein,  the  use  of  the  machinery-  thereafter  shall  be  conclusive 
evidence  that  the  same  is  as  warranted  and  represented ;  and 
in  either  case  shall  estop  the  pureliaser  from  all  defences  on 
any  ground  to  the  pajrment  therefor,  and  any  assistance  ren- 
dered by  the  company,  its  agents  or  employees,  in  operating 
or  in  remed3dng  any  actual  or  alleged  defect,  either  before  or 
after  the  first  trial  of  three  days,  or  the  second  trial  of  two 
days,  shall  in  no  case  be  deemed  any  waiver  of  or  excuse  for 
any  failure  of  the  purchaser  to  fully  keep  and  perform  the 
conditions  of  this  warranty,  nor  operate  as  an  extension  or 
renewal  of  the  conditions  thereof,  and  the  purchaser  shall  j)ay 
all  ex))enses  incurred  by  the  company  incidental  to  rendering 
such  assistance.  Xo  claims,  counterclaims,  demands,  or  offsets 
shall  ever  be  made  or  maintained  by  the  purchaser  on  acicouut 
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of  delays,  imperfect  construction,  or  any  cause  whatever,  ex- 
cept as  herein  provided,  and  purchaser  expressly  waives  all 
claim  for  damages  on  account  of  the  non-performance  of  any 
of  the  above-described  machinery/' 

The  engine  did  not  answer  the  warranty.  The  boiler  was 
badly  put  together,  and  the  rivets  did  not  fit  the  holes  through 
which  they  were  put.  The  defendant  did  not,  however,  com- 
ply with  the  condition  of  giving  notice.  He  never  sent  a 
notice  by  registered  letter  to  the  Robert  Bell  Company  at 
Seaforth,  Ontario.  He  did,  on  the  2oth  October,  1909,  write 
a  letter  to  the  plaintiff  company  at  Winnipeg,  in  which  he 
said :  *^  Tlie  plow  engine  I  got  from  you,  there  is  two  of  the 
brackets  leaking  badly,  that  bad  that  it  will  empty  the  boiler 
over-night.  This  bracket  is  in  front  of  the  fire-box.  The 
gearing  is  bolted  to  the  boiler,  it  seems  to  me  those  bolt«  are 
too  small  to  fill  the  holes.  You  had  better  send  out  a  man 
and  see  what  can  be  done  with  it.  It  was  leaking  this  way 
before  we  took  her  off  the  car.  I  thought  it  would  fill  up 
tlirough  time,  but  it  seems  not.  The  engine  works  fine,  every- 
body thinks  she  is  the  best  plow  engine  ever  came  here.  I 
think  another  year  a  few  of  these  can  be  placed  here  as  plow 
engines.  The  Gaar-Scott  put  a  25  h.p.  plow  engine  here,  it 
is  not  in  it  with  this  engine.  We  do  not  burn  half  the  coal 
the  Gaar-Seott  takes,  about  half  the  water  runs  her  also. 
Please  send  out  a  man  as  soon  as  possible." 

As  this  letter  was  not  sent  to  the  company  at  Seaforth, 
Ontario,  it  is  not  a  compliance  with  the  agreement.  The 
plaintiff  company  sent  out  a  man,  and,  after  several  attempts, 
extending  over  a  considerable  time,  stopped  the  leakage. 
The  defendant  did  not  discontinue  the  use  of  the  engine. 
In  fact  he  continued  to  use  it  until  the  end  of  the  season  of 
1910.  In  the  spring  of  1910  the  axles  bent,  and  from  that 
time  on  the  defendant  had  considerable  trouble  with  the 
engine,  and  it  never  afterwards  did  good  work.  The  defend- 
ant complained  several  times,  and  was  going  to  send  it  back 
to  where  he  got  it,  but  the  plaintiffs'  agent  persuaded  him  not 
to,  promising  to  fix  it.  It  was,  however,  never  fixed  satisfac- 
torily. This  latter  circumstance  cannot  be  set  up  as  a  de- 
fence, because  the  agreement  provides :  "  The  purchaser  fur- 
ther agrees  that  every  consideration,  term,  and  condition  for 
his  execution  and  delivery  of  this  contract  are  herein  ex- 
pressed, and  that  the  terms  and  conditions  hereof  shall  not 
be  waived,  altered,  or  changed  except  by  a  special  written 
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agreement  signed  by  said  Eobert  Bell  Engine  and  Thresher 
Company  at  Seaforth,  Ont.;"  and  this  was  never  done. 

'As  the  defendant  did  not  send  tlie  notice  required  by  the 
agreement,  and  did  not  discontinue  the  use  of  the  engine  until 
al)out  a  year  after  he  purchased  the  same,  he  cannot  recover 
upon  the  warranty  contained  in  the  agreement:  Beeves  v. 
Ozias,  45  S.  C.  H. 

I'he  defendant  also  endeavoured  to  counterclaim  on  an 
implied  warranty  of  fitness.  He  cannot  do  this,  as  the  con- 
tract provides :  **  The  above  description  is  for  the  purpose  of 
identification  only,  and  the  buyer  expressly  agrees  that  the 
said  machinery  is  not  sold  by  description,  and  that  there 
are  no  ccmditions  or  warranties,  either  general,  express,  or 
iniplied,  other  than  the  conditions  and  warranties  set  forth 
below.''     Sawyer  &  Massey  Co.  v.  Ritchie,  43  S.  C.  R.  614. 

There  will,  therefore,  be  judgment  for  the  plaintiffs,  with 
costs. 


SASKATCHEWAN. 

Nkwlan'D8,  J.  January  SStii,  1912. 

TRIAL. 

JOHNSON  BROTHERS  v.  HEWITT. 

Estoppel  —  Homestead  Exemption  —  Interpleader  Issue  — 
Claim  of  Mortgagee — Res  Judicata, 

The  decision  of  a  Judge,  upon  an  interpleader  issue,  that  certain 
hind  \vn^  not  the  horaestend  of  an  execution  debtor,  was  held^  upon  a 
claim  subsequently  made  by  a  mortgagee  claiming  title  through  the 
execution  debtor,  who  was  not  a  party  to  the  interpleader,  to  be 
rc:t  judicata. 

Slated  case. 

A.  E.  Vrooman,  for  the  plaintiffs. 
G.  H.  Barr,  for  the  claimants. 

New  LANDS,  J. : — The  question  submitted  for  decision  is, 
whether  the  decision  of  Mr.  Justice  Lamont,  in  the  matter 
of  the  sale  under  execution  of  the  south-west  quarter  of  sec- 
tion 14,  township  6,  range  22,  west  of  the  1st  meridian, 
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that  the  said  land  was  not  the  homestead  of  the  execution 
debtor  Hetherington,  is  res  judicata.  The  question  arifies  the 
second  time  because  of  the  claim  of  a  mortgagee,  who  was  not 
a  party  to  the  interpleader  issue  in  which  the  above  decrision 
was  given;  and  the  parties  interested  consented  to  an  order 
to  submit  this  special  case  for  decision  before  anything  fur- 
ther was  done  in  the  matter. 

The  claim  made  by  the  mortgagee  is  the  same  claim  as 
was  made  by  the  execution  debtor  Hetherington,  namely,  tiiat 
the  land  under  seizure  is  the  homestead  of  Hetherington,  and, 
therefore,  exempt  from  seizure  under  execution.  The  mort- 
gagee claims  title  through  the  execution  debtor;  and,  if  the 
previous  claim  had  been  decided  in  favour  of  the  execution 
debtor,  it  would  have  enured  to  the  benefit  of  the  mortgagee. 

Under  these  circumstances,  there  is  no  (jiiestion  in  my 
mind  that  this  matter  is  res  judicata,  and  that  the  only 
way  in  whicli  it  can  be  brought  up  again,  other  tlian  on 
appeal,  is  on  application  by  the  mortgagee  to  Lament,  J., 
to  rehear  the  case,  on  tlie  ground  of  the  discovery  of  new 
evidence  which  will  have  a  material  effect  on  the  issue. 


SASKATCHEWAN. 

Brown,  J.  January  30tii,  1912. 

CHAMBBKS. 

Re  OSCAR  dit  PEUGNET. 

EHradition — Robbery  and  Murder — Two  Offences  of  Cognate 
Character  —  Extradition  Treaty  —  Order  in  Council  — 
Proof  of — Previous  Application — Discharge  of  Accused 
— Right  to  Renew  Appliration — Evidence  —  Ideniiiy  of 
Acctised — Connection  with  Crimes. 

Held  {duhiianic),  upon  an  application  for  extradition,  that  the 
information  or  complaint  charging  the  accused  with  robbery  and 
murder  was  not  objectionable^  the  two  offences  being  of  cognate 
character. 

Re  Oaynor  and  Greene,  10  Can.  Crim.  Oas.  154.  followed. 

Held,  also,  that,  in  view  of  sec.  8  of  the  Extradition  Act,  the 
publication  in  the  Gazette  of  the  extradition  treaty  and  of  the  order 
in  council  with  reference  thereto  was  sufficient,  and  that  it  was  not 
necessary  for  the  applicants  for  extradition  to  produce  the  Ga«ette 
as  evidence;  and  the  treaty  and  order  in  council,  when  looked  at, 
shewed  the  two  offences  charged  to  be  extraditable. 
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HM,  also,  that  the  discharge  of  the  accused  upon  a  previous 
application  for  a  warrant  of  extradition  was  not  a  bar  to  this  motion, 
the  information  being  slightly  different,  and  the  evidence  stronger. 

Re  Hartha,  11  Can.  Crim.  Gas.  62,  followed. 

Held,  also,  that  the  evidence  justified  the  issue  of  a  warrant  of 
extradition:  the  identity  of  the  person  charged  with  the  person  to 
whom  the  depositions  related  was  sufficiently  shewn ;  the  accused 
was  sufficiently,'  though  not  directly,  connected  with  the  crime :  and 
he  was  shewn,  shortly  after  the  munler,  to  have  been  in  possesion  ol 
large  sums  of  money. 

Motion  on  behalf  of  the  Republic  of  France  for  the  extra- 
dition of  Emile  Oscar  dit  Peugnet,  charged  with  robbery  and 
murder. 

J.  F.  Bryant,  for  the  Republic  of  France. 
F.  W.  G.  Haultain,  K.C.,  for  the  accused. 

Brown,  J. : — In  this  case,  the  objection  was  raised  at  the 
outset  that  the  information  or  complaint  charged  tlie  accused 
with  two  offences ;  and  I  at  that  time  decided,  largely  under 
the  authority  of  the  case  of  Re  Gamor  and  Green,  10  Can. 
Crim.  Cas.  154,  that  the  two  offences  charged  were  of  a  cojij- 
nate  character ;  and  that,  •  in  consequence,  the  information 
was  not  objectionable  on  that  ground.  The  point,  I  may 
say,  is  not  one  altogether  free  from  doubt;  and,  if  counsel 
for  the  accused  thinks  the  matter  of  sufficient  importance,  he 
can  have  my  decision  reviewed  before  the  Court  en  banc  by 
way  of  habeas  corpus  application. 

It  is  also  objected  that  there  is  no  evidence  of  an  extradi- 
tion treaty  with  the  Republic  of  France,  or  that  the  offences 
charged,  namely,  the  offences  of  murder  and  robbery,  are 
extraditable  offences.  It  is  not  objected  that  there  is  no 
treaty,  or  that  such  treaty  and  the  order  in  council  with 
reference  thereto  were  not  published  in  the  Gazette;  but  the 
objection  is,  that  there  was  no  evidence  offered  of  such 
treaty — that  the  Gazette  should  have  been  put  in  as  evidence. 
I  am  of  opinion  that,  in  view  of  sec.  8  of  the  Extradition 
Act,  the  publication  of  the  treaty  and  of  the  order  in  council 
with  reference  thereto  in  the  Gazette  is  sufficient,  and  that 
it  is  not  necessary  for  the  prosecution  to  tender  or  produce  the 
Gazette  as  evidence.  It  seems  to  me  impossible  to  give  the 
latter  portion  of  sec.  8  an  intelligent  meaning  at  all,  unless 
it  means  that  the  Court  can  take  judicial  notice  of  the  treaty 
and  of  the  order  in  council,  without  production  of  the  Gazette 
to  the  Court.  I  may  say,  further,  that  I  am  confirmed  in  that 
view  of  the  section  by  the  fact  that  I  am  imable  to  find  in  any 
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reported  case  in  our  country  that  evidence  in  this  res|>eirt 
was  ever  tendered,  or  that  it  was  ever  called  for,  or  that  it  was 
ever  held  to  be  necessary. 

The  treaty  with  France  and  the  order  in  council  with  re- 
ference thereto,  both  of  which  appear  in  the  statut^^s  of 
Canada,  1879,  at  p.  11,  shew  the  two  offences  charged  in  thi> 
case  to  be  extraditable. 

It  is  also  objected  that  the  accused  has  already  been  before 
a  Judge  in  connection  with  this  matter,  and  has  been  dis- 
charged. The  information  laid  is  slightly  different  from  tliat 
laid  in  the  previous  charge,  and  the  evidence  offered  i?  of 
a  much  more  conclusive  character;  and,  under  the  authority 
of  Re  Harsha,  11  Can.  Crim.  Cas.  62,  this  proceeding  is  per- 
fectly proper. 

Xow  as  to  the  sufficiency  of  the  evidence  in  this  case. 
Section  18  of  the  Extradition  Act  stipulates  that  the  evidence 
produced  must  be  of  such  a  character  as  would,  according  tc^ 
the  law  of  Canada,  justify  the  committal  of  the  aceu.«!ed  for 
trial  if  the  crime  had  been  committed  in  Canada. 

Clarke,  in  his  Magistrates'  Manual,  3rd  ed.,  p.  !)•>,  lavt^ 
down  the  following  as  the  duty  of  Justices  in  disposing  of  a 
preliminary  hearing:  "Justices  ought  not  to  balance  the 
evidence  and  decide  according  as  it  preponderates,  for  this 
would,  in  fact,  be  taking  upon  themselves  the  functions  of 
the  petty  jury  and  be  trying  the  case.  They  should  consider 
whether  or  not  tlie  evidence  makes  out  a  probable,  case  of 
guilt.  If,  however,  from  the  slendor  nature  of  the  evidence, 
the  unworthiness  of  the  witnesses,  or  the  conclusive  proof  of 
innocence  produced  on  the  part  of  the  accused,  they  feel  that 
the  case  is  not  sustained,  and  that  if  they  send  it  for  trial  he 
must  be  acquitted,  they  should  discharge  the  accused.^' 

Halsbury's  Laws  of  England,  vol.  14,  p.  412,  la^'s  down 
the  following  as  the  rule  in  a  case  of  this  character :  "  There 
must  be  prima  facie  proof  of  the  guilt  of  the  accused  given 
before  the  magistrate  according  to  the  English  rules  of  evi- 
dence, and  he  can  only  act  upon  evidence  given  before  him- 
self. This  evidence  may  be  partly  in  the  form  of  depositions 
or  statements  on  oath  or  affirmation  taken  in  a  foreign  state, 
or  copies  thereof,  and  foreign  certificate*^  of,  or  judicial  docu- 
ments stating  the  fact  of,  conviction,  may,  if  duly  authenti- 
cated, be  received  in  evidence.  If  such  evidence  is  produced 
as  would,  according  to  English  law,  justify  the  committal 
for  trial  of  the  prisoner  if  the  crime  of  which  he  is  accused 
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had  been  committed  in  England,  the  magistrate  is  bound 
to  commit  liini  to  prison.  There  must  be  some  evidence 
that  the  prisoner  committed  the  extradition  crime  within  tlie 
jurisdiction  of  the  country  seeking  extradition,  to  justify  the 
magistrate  in  committing  tlie  prisoner." 

Then,  again,  I  woiikl  refer  to  the  very  recent  decision  in 
the  Supreme  Court  of  Canada,  the  case  of  (iirvin  v.  The  King, 
45  S.  (\  K.  1()7,  at  p.  169.  I  quote  the  words  of  the  Chief 
Justice  on  this  page,  in  whicli  lie  says:  "A  careful  jHTusal 
of  the  evidence  here  satisfies  me  that  tliere  is  evidence  quite 
surticient  to, prove  that  the  house  was  destroyed  by  a  fire  imder 
circumstances  which  clearly  pointed  to  incendiarism,  and 
that  the  accused  might  fairly  be  ])resumed  to  have  set  the 
fire.'' 

Xow,  if  that  is  sufficient  in  a  case  such  as  Girvin  v.  The 
King,  it  is  clearly  sufficient  in  a  case  of  this  kind,  where  it 
is  simply,  as  it  were,  a  preliminary  hearing.  It  may  be 
that  many  of  these  witnesses  wliose  depositions  have  been 
put  in  in  this  case,  when  cross-examined  by  proper  counsel, 
will  be  found  to  fall  down  to  some  extent.  There  is  unques- 
tionably a  great  deal  of  matter  in  these  depositions  which, 
according  to  the  law,  is  not  evidence-^matters  of  opinion,  of 
inference,  conclusions  on  the  part  of  witnesses,  and  a  great 
deal  of  hearsay  evidence.  But,  after  leaving  out  and  dis- 
regarding all  that  is  objectionable,  it  seems  to  me  that  the 
evidence  in  this  case  brings  it  within  the  rule  that  I  have 
quoted  authority  for,  and  requires  me  to  commit — certainly 
justifies  me  in  committing — the  accused  for  trial. 

In  the  first  place,  there  is  no  doubt  in  my  mind  that  the 
party  who  appears  before  me  is  the  same  person  with  reference 
to  whom  these  depositions  have  been  made.  The  warrant 
that  has  been  put  in  as  evidence,  together  with  the  evidence 
of  the  witness  Ix^on  Peugnet,  the  uncle  of  the  accused,  puts 
that  matter,  it  seems  to  me,  beyond  any  reasonable  doubt. 
Again,  there  is  no  doubt,  according  to  the  evidence,  that  these 
offences  were  committed  between  10.30  and  12  o'clock  on  the 
morning  of  the  10th  July,  1010.  There  is  no  direct  evidence 
connecting  the  accused  with  the  crime.  Th.ere  is  evidence  to 
shew  that  the  accused  had  the  opportunity  of  committing  that 
crime.  There  is  evidence  which  shews  that  he  was  seen  that 
morning,  during  those  hours,  going  towards  the  house  in 
which  the  offence  was  committed,  and  that  he  was  also, 
sliortfy  afterwards,  and  within  those  hours,  seen  coming  from 
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the  direction  of  that  house.    The  evidence  shews  also  that  the 
accused,  on  more  than  one  occasion  shortly  before  this  Sun- 
day, made  some  very  remarkable  statements  predicting  that 
something  was  going  to  take  place  on  this    Sunday  which 
would  bring  him  into  possession  of  isome  money.     It  seems 
fairly  conclusive  from  the  evidence  that  the  accused  had  but 
very  little  money,  to  say  the  most,  for  some  considerable  time 
prior  to  this  Sunday;  and  immediately  after   the  crime  he 
seems  to  have  had  any  amoimt  of  money.     We  find  that  he 
not  only  has  sufficient  money  to  bring  him  to  Canada,  but  he 
has  sufficient  money  to  pay  a  great  many  debts  that  had  been 
incurred,  and  to  spend  some  days  in  what  we    might  call 
riotous  living.     As  a  matter  of  fact,  the  amount   of  money 
wliicli  he  did  spend,  and  which  has  been  fairly  well  accounted 
for,  closely  corresponds  with  the  amount  of  money   which 
the  evidence  pretty  conclusively  proves  was  stolen  from  this 
house  at  the  time  of  this  murder.    The  accused  himself  has 
given  several  explanations,  if  the  evidence  of  the  witnesses  is 
to  be  believed — ^and  for  the  purpose  of  this  hearing  I  believe 
them — as  to  where  he  got  this  money.     According   to   one 
story,  he  got  it  from  the  Abbe  Gaire,  a  priest;  according  to 
another  story,  he  got  it  from  some  agricultural  society,  appar- 
ently  some   emigration   society   at   Paris.     Xow   why    these 
different  accounts,  if  the  money  was  obtained  honestly?     It 
was  contended  by  his  counsel  that  he  got  this  money  from  his 
parents,  or  that  he  may  have  got  it  from  his  parents,  or  his 
grandparents;  that  the  evidence  shews  that  he  had  stolen 
money  from  his  grandparents.    Well,  if  so,  why  these  contra- 
dictory statements  with  reference  to  where  he  did  g^i  it? 
Now,  if  he  got  the  money  frbm  Abb6  Gaire,  or  from   Lho 
emigration  society,  we  might  naturally,  it  seems  to  me,  draw 
the  inference  that  he  would  get  what  was  sufficient  for  the 
purpose.    His  object,  his  desire,  was  to  come  to  Canada,  and 
we  would  expect  him  to  get  sufficient  money  to  bring  him  to 
Canada.    But  we  find  that  he  has  in  his  possession,  and  that 
he  spends,  a  great  deal  more  money  than  was  sufficient  to 
bring  him  to  Canada.     That,  it  seems  to  me,  requires  some 
explanation. 

I  think  the  evidence  on  the  whole,  therefore,  not  only 
justifies  but  requires  me  to  put  the  accused  upon  his  trial. 
It  may  be  that  he  can  explain  ever}i;hing  satisfactorily.  I 
hope  he  can.  But  I  do  not  feel  that  I  would  be  justified 
in  allowing  him  his  freedom,  under  the  circumstances.  So 
that  the  order  will  go. 
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HANITOBA. 

RoBsox,  J.  February  5th,  1912. 

CHAMBERS. 

Ee  ST.  BOXIFACE  BY-LAW.. 

Municipal  Corporations  —  By-law  —  Motion  to  Qtiash  — 
Practice  —  Omission  to  State  Grounds  of  Motion  — 
Amendment  and  Re-service  of  Summons — Notice  of  Mo- 
tion or  Summons — King's  Bench  Act — City  Charter — 
Special  Legislation. 

A  summons  to  quash  a  municipal  by-law  did  not  state  the  grounds 
of  attack:  and  it  was?  held,  that  the  respondents,  the  municipal  cor- 
poration, although  sec.  517  of  their  charter,  dealing  with  applications, 
to  quash  by-laws,  did  not  require  the  grounds  to  be  stated,  had  a  right 
to  notice  of  the  grounds. 

The  summons  was  not  discharged,  however,  but  retained  and 
amended  and  ordered  to  be  re-served,  following  Re  Peck  and  Toirn- 
8hip  of  Ameliaahurgh,  12  P.  R.  664. 

The  application  was  held  to  be  properly  made  by  summons,  in 
accordance  with  the  provisions  of  the  charter,  and  not  by  notice  of 
motion,  as  required  by  the  King's  Bench  Act — the  charter  was  later 
and  special  legislation. 

A  summons  was  issued  calling  upon  the  Corporation  of 
the  City  of  St.  Boniface  "'  to  shew  cause  why  by-law  No.  800 
of  tlie  said  City  of  St.  Boniface  should  not  be  quashed." 

On  the  return  of  the  summons,  H.  P.  Blackwood,  for  the 
city  corporation,  raised  the  objection  that  the  summons  did 
not  set  out  in  it  any  of  the  grounds  on  which  it  was  pro- 
posed to  ask  that  the  by-law  be  quashed. 

A.  Dubuc,  for  the  applicant. 

EoBSON,  J. : — There  can  be  no  question  that  a  party  whose 
proceeding  is  impeached  for  alleged  illegality  has  an  abso- 
lute right,  ex  debito  justitiae,  to  notice  of  the  grounds  of  at- 
tack in  due  time  to  enable  him  to  meet  the  attack. 

To  avoid  injustice,  it  should  be  implied  in  sec.  517  of 
the  St.  Boniface  city  charter,  that  the  grounds  shall  be  stated 
in  the  summons.  By  inadvertence,  the  summons  in  this 
case  omits  a  statement  of  the  grounds  upon  which  the  appli- 
cant proceeds.  In  Re  Peck  and  Township  of  Ameliasbnrgh, 
12  P.  R.  664,  although  there  was  an  irregularily  in  the  period 
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of  notice,  Street,  J.,  did  not  dismiss  the  application,  but  re- 
tained it,  and  required  that  proper  notice  be  given.  It 
seems  to  me  that  in  the  present  case  I  should,  if  the  appli- 
cant alleges  adequate  grounds,  amend  the  summons  and  re- 
quire it  to  be  re-served,  making  it  returnable  again  at  sucli  a 
date  as  will  allow  of  ten  days'  notice.  This  course  may 
save  the  repetition  of  the  work  and  expense  of  anotlier  appli- 
cation. There  is  no  lapse  of  any  limitation  period  or  other 
fircumstance  to  prejudice  the  respondents.  Should  adequate 
grounds  not  be  suggested,  there  would,  of  course,  be  the  dis- 
charge of  the  summons.  The  respondents  must  be  protecte<J 
in  the  matter  of  costs. 

The  objection  was  taken  that  the  proceeding  should  not 
have  been  by  summons,  but  by  notice  of  motion,  and  the  case 
mentioned  was  cited  in  support.  That  case,  liowever,  vrent 
upon  a  state  of  legislation  which  does  not  exist  here.  The 
objection  is  absolutely  answered  by  the  fact  that  the  St. 
Boniface  city  charter  is  later  and  special  legislation;  and, 
thoroforo,  its  directions  must  be  followed  in  preference  to 
tlioH*  contiH'nod  In  ilio  King's  Ronch  Act. 
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MAHITOBA. 

Prendergast,  J.  January  29th,  1912. 

TRIAL. 

KOKOBUTZ  V.  IRWIN. 

Deed — Conveyance  of  Interest  in  Land — Action  by  Grantor 
to  Set  aside — Ignorance  and  Lack  of  Independent  Ad- 
vice— Advantage  Taken  hy  Orantee, 

The  plaintiff,  who  was  an  illiterate  foreigner,  being  in  possession 
of  land  under  an  agreement  of  sale,  having  paid  thereon  $900,  broken 
100  acres  of  the  land  and  erected  buildings  thereon  yalued  at  $1,000, 
executed  a  quit-claim  deed  in  favour  of  the  defendant  I.,  and  was 
given  in  return,  by  I.,  a  six-year  lease  on  half-crop  rental,  which 
could  be  terminated  six  months  later  by  the  lessor.  The  plaintiff  had 
no  advice  or  assistance  except  that  of  her  husband,  who  was  also  an 
illiterate  foreigner;  their  understanding  of  the  transaction  was,  that 
half -crop  payments  were  substituted  for  the  cash  instalments  pro- 
vided by  the  original  agreement.  Both  documents  were  prepared  by 
the  defendant  I.  and  witnessed  by  the  defendant  A.;  and  two  days 
later  I.  executed  an  agreement  for  sale  in  favour  of  ▲: : — 

Held^  that  the  transaction  could  not  stand;  and  the  three  instru- 
ments were  declared  null  and  void. 

Action  to  set  aside  a  quit-claim  deed,  a  lease,  and  an 
agreement  for  sale  of  land. 

6.  A.  Eakins,  for  the  plaintiff. 
H.  P.  Maulson,  for  the  defendants. 

Prenderoast,  J.: — The  plaintiff  and  her  husband  are 
illiterate  Galicians,  having  practically  no  knowledge  of  Eng- 
lish, except  such  as  can  enable  them  to  carry  on  the  small 
transactions  connected  with  the  purchasing  of  necessaries 
and  the  selling  of  their  farm  produce. 

On  the  12th  May,  1911,  the  plaintiff  had  paid  $900  on 
the  agreement  for  sale,  broken  over  100  acres,  and  erected 
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buildings  which  I  value  at  $1,000  at  least.  On  that  day,  un- 
attended by  either  counsel  or  friend,  except  her  husband, 
the  plaintiff  executed,  by  putting  her  mark  thereto,  a  quit- 
claim of  the  property  to  the  defendant  Irwin,  and  was  given 
in  return  by  the  latter  a  six-year  lease  on  half-crop  rental, 
which  could  be  terminated  six  months  later,  or  any  subse- 
quent fall  or  winter,  by  the  lessor.  Both  documents  were 
prepared  by  Irwin  and  witnessed  by  Anderson,  who  bought 
the  property  from  Irwin  two  days  later.  The  transaction  was 
carried  on  in  the  parlour  of  an  hotel  at  Shoal  Lake,  and 
nobody  was  present  but  the  plaintiff  and  her  husband  and 
the  two  defendants. 

Surely  these  circumstances  are  such  that — even  if,  as  the 
fact  is,  the  plaintiff  was  in  arrears  in  her  payments  under  the 
agreement — the  defendants'  version  should  be  strictly  tested. 

The  plaintiff's  husband  says  he  was  made  to  understand 
that  the  change  which  was  meant  to  be  effected  was,  that  half- 
crop  payments  were  substituted  for  the  cash  instalments  pro- 
vided by  the  original  agreement.  I  believe  this  statement 
He  says  that  the  quit-claim  and  lease  were  not  read  to  him ; 
and  I  accept  his  evidence  against  the  flimsy  statement  of 
both  defendants  on  that  point.  And,  even  if  they  had  been 
read  over  to  them,  what  could  the  plaintiffs  understand 
of  them?  Then,  William  Lamb,  whose  evidence  I  have  no 
reason  to  discredit,  contradicts  the  defendants  on  at  least 
one  most  material  point. 

The  Court  cannot  countenance  such  a  transaction.  It  is 
one  where  the  Kokorutzes,  very  far  from  being  at  arm's 
length,  were  morally  bound  up,  blind  and  helpless. 

Whitla  V.  Eiverview  Realty  Co.,  19  Man.  L.  R.  746,  and 
Canadian  Fairbanks  Co.  v.  Johnston,  18  Man.  L.  R.  589, 
have  not  the  remotest  bearing  on  the  present  case. 

The  quit-claim  from  the  plaintiff  to  Irwin,  the  lease  from 
Irwin  to  the  plaintiff,  and  the  agreement  for  sale  from  Irwin 
to  Anderson,  will  be  declared  null  and  void. 
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HAinTOBA. 

Prendebgast,  J.  February  2nd,  1912. 

chambers. 

Re  McGREEVY  and  MUERAY. 

Real  Property  Act — Caveat — Summary  Motion  to  Discharge 
— Intricate  Questions  of  Fact. 

It  is  not  the  policy  of  the  Court  to  vacate,  on  a  Chambers  ap- 
plication, a  caveat  based  on  a  primd  facie  valid  document,  when 
intricate  questions  of  fact  are  raised.  Involved  issues  cannot  be  satis- 
factorily inquired  into  and  determined  on  affidavit  evidence. 

Application  on  behalf  of  a  caveatee  for  an  order  dis- 
charging a  caveat. 

A.  E.  Dilts,  for  the  caveatee. 
J.  F.  Davidson,  for  the  caveator. 

Prenderoast,  J.: — The  disputed  facts  are  quite  invol- 
ved. There  is  the  matter  of  an  extension  of  time,  of  the 
circumstances  of  the  procuring  or  attempting  to  procure  a 
tax  certificate,  of  tender,  of  an  alleged  declaration  by  the 
caveatee  that  he  would  not  go  on  with  the  deal,  and  of  di- 
verse attendances  or  conversations  of  material  importance, 
the  averments  concerning  which  on  the  one  part  are  met  by 
counter-assertions  and  denials  on  the  other,  and  vice  versa. 

If  the  facts  were  practically  undisputed  or  otherwise  well 
established,  and  the  issue  rested  mainly  on  the  interpretation 
or  validity  of  the  written  document  on  which  the  caveat  is 
grounded,  the  application  might  be  entertained. 

But  it  is  not  the  policy  of  the  Court  to  vacate,  on  a  Cham- 
bers application,  a  caveat  based  on  a  prima  facie  valid  docu- 
ment, when  such  intricate  questions  of  fact  are  raised  a*  in 
this  case.  Such  an  involved  issue  cannot  be  satisfactorily  in- 
quired into  and  determined  on  affidavit  evidence. 

I  must  refuse  the  application,  with  costs  to  the  caveator. 
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BEITISH  COLXniBIA. 
Gregory,  J.  January  31st,  1912. 

TRIAL. 

HARRIS  V.  niCKEY  &  GARDINER. 

Malicious  Prosecution — Innocence  of  Plaintiff  —  Necessity 
for  Proof — Admission  in  Pleading  —  Beasonnhle   and 
Probable  Cause — Honest  Belief — Advice  of  Counsel  — 
'    Motion  for  Nonsuit — Findings  of  Jury, 

In  an  action  for  malicious  prosecution,  the  plain t-ff.  in  bis 
gtatement  of  claim,  alleged  that  the  defendants  falsely  am!  maliciously 
prosecuted  him ;  and  the  defendants,  in  their  statement  of  defenc*», 
did  not  deny  the  falsity  of  their  charge,  but  alleged  that  they  pro- 
■ecuted  on  reasonable  and  probable  cause  and  without  malice : — 

HeU,  that,  under  Order  XIX.,  Rule  13.  this  was  an  ad- 
mission of  the  falsity  of  the  defendants'  charge,  or,  in  other  words, 
an  admission  of  the  plaintiff's  innocence:  and,  this  being  supported 
by  the  depositions  in  the  Court  in  which  the  plaintiff  was  tried,  upon 
which  the  charge  against  him  appeared  to  have  been  rightly  dismissed, 
the  plaintiff  had  proved  his  innocence. 

Sed  gu<pre,  whether  it  was  necessary  for  the  plaintiff  to  prove  his 
innocence. 

Held,  also,  that  there  was  a  want  of  reasonable  and  probable 
cause.  Even  if  the  defendants  honestly  believed  that  the  plaintiff 
Intended  to  steal,  that  belief  did  not  assist  them  unless  there  waa 
reasonable  ground  for  such  belief.  Their  taking  the  advice  of  counsel 
was  evidence  in  their  favour :  but  it  was  not  a  complete  answer  to  the 
allegation  of  want  of  reasonable  and  probable  cause. 

Held,  therefore,  that  a  motion  for  nonsuit  should  be  refused,  and 
judgment  be  entered  for  the  plaintiff  upon  the  findings  of  the  jury. 

Action  for  malicious  prosecution,  tried  with  a  jury. 
M.  B.  Jackson,  for  the  plaintiff. 
HigginP,  for  the  defendants. 

Gregory,  J.: — The  jury  answered  all  questions  in 
favour  of  the  plaintiff,  and  fixed  the  damages  at  $150; 
but,  at  the  conchision  of  the  plaintiff's  case,  leave  was  re- 
served to  Mt,  Higgins  to  move  for  a  nonsuit,  on  the 
grounds:  (a)  that  the  plaintiff  had  not  proved  his  inno- 
cence of  the  charge  made  against  him;  and  (b)  that  the 
plaintiff's  own  evidence  shewed  that  the  defendants  had 
reasonable  and  probable  cause  for  the  prosecution. 

In  support  of  the  first  contention,  Mr.  Higgins  referred 
to  the  judgment  of  Bowen,  L.J.,  in  Abrath^v.  North  East- 
ern R.  W.  Co.,  11  Q.  B.  D.  at  p.  455,  where  he  distinctly 
says  that  the  plaintiff  must  prove  that  he  was  innocent. 
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and  that  his  innocence  was  pronounced,  etc.  When  this 
case  was  before  the  House  of  Lords,  11  App.  Cas.  247,  no 
reference  was  made  by  the  House  to  the  above  remarks  of 
Lord  Justice  Bowen,  and  doubt  as  to  its  correctness  is  sug- 
gested in  Halsbury's  Laws  of  England,  vol.  19,  p.  677, 
where  the  essentials  required  to  be  proved  by  the  plaintiff 
are  set  out;  and  at  p.  682,  note  (q),  reference  is  made  to 
Lord  Justice  Boweus  remarks.  Mr.  Higgins  referred  to 
Watt  v.  Clark,  18  0.  E.  602,  as  following  the  judgment  of 
Bowen,  L.J.;  but  a  reference  to  that  case  shews  that  Rose, 
J.,  who  delivered  the  judgment  of  the  Court,  expressly  re- 
frained from  pronouncing  any  opinion  on  the  point.  It  is 
also  unnecessary  for  me  to  express  any  opinion  on  the 
matter,  as  I  think  the  plaintiff  has  proved  his  innocence. 
In  paragraph  5  of  the  statement  of  claim,  the  plaintiff 
alleges  that  the  defendants  falsely  and  maliciously  prose- 
cuted him;  and  the  defendants,  in  their  defence,  paragraph 
4,  do  not  deny  the  falsity  of  their  charge,  but  allege  that 
they  prosecuted  on  reasonable  and  probable  cause  and  with- 
out malice.  This  seems  to  me  to  dispose  of  the  matter; 
for,  imder  Order  XIX.,  Rule  13,  this  is  an  admission  of 
the  falsity  of  their  charge,  or,  in  other  words,  an  admission 
of  the  plaintiff^s  innocence;  and,  supported  as  it  is  by  the 
depositions  in  the  Court  in  which  the  plaintiff  was  tried, 
on  which  clearly  the  charge  against  Harris  was  rightly 
dismissed,  it  seems  to  me  that  the  plaintiff  has  done  all 
that  he  is  required  to  do  under  this  head;  and,  had  my 
attention  been  drawm  to  the  pleadings  during  the  hearing 
of  the  motion,  I  should  have  disposed  of  it  at  once. 

As  to  the  second  point,  whether  it  was  necessary  for 
me  to  leave  the  questions  touching  on  probable  cause  to 
the  jury  or  not,  my  own  opinion  is,  that  there  was  a  want 
of  reasonable  and  probable  cause.  In  the  circumstances 
disclosed,  it  seems  to  me  that  the  defendants  acted  most 
rashly,  particularly  with  reference  to  the  ink  and  paper 
alleged  to  have  been  stolen;  and  it  i>  at  least  open  to  doubt 
if  they  really  believed  that  the  plaintiff  intended  to  steal; 
and  the  honesty  and  reality  of  that  belief  is  of  great  im- 
portance in  actions  of  this  kind;  and,  even  if  there  is  an 
honest  belief,  it  is  an  elementary  principle  of  law  that  it 
does  not  assist  them  unless  there  was  reasonable  ground 
for  such  belief.  Their  taking  advice  of  counsel  is  evi- 
dence in  their  favour;  but  I  do  not  think  that  our  Court 
of  Appeal  intended,  as  argued  by  counsel,  to  lay  down  the 
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doctrine  in  Prentis  v.  Anderson  Logging  Co.,  18  W.  L.  R. 
340,  that  it  is  a  complete  answer  to  the  allegation  of  want 
of  reasonable  'and  probable  cause.  There  are  too  many 
strong  expressions  of  opinion  against  this  by  many  of  the 
great  English  Judges;  and  Clerk  &  Lindsell  on  Torts,  p. 
654,  and  Addison,  p.  256,  both  say  that  it  is  no  defence. 
Roscoe,  p.  884,  says  it  is  evidence;  but  he  does  not  say  it 
is  necessarily  a  complete  answer.  From  the  evidence  given 
by  the  defendants  before  the  magistrate,  and  also  on  the 
trial,  I  would  think  that  the  best  that  could  be  said  is,  that 
they  tried  to  rely  entirely  on  their  solicitor  without  form- 
ing any  opinion  of  their  own  on  the  guilt  or  innocence  of 
the  plaintiff. 

Mr.  Higgins  must  fail  on  his  motion;  and,  as  the 
answers  of  the  jury  are  entirely  in  favour  of  the  plaintiff, 
Mr.  Jackson's  motion  for  judgment  must  preva'l,  and  there 
will  be  judgment  for  the  plaintiff  for  $150  with  costs. 


BBITISH  COLITHBIA. 

January  31st,  1912. 

court  of  appeal. 

KIN'G    LUMBER    MILLS    LIMITED    v.    CANADIAN- 
PACIFIC  E.  W.  CO. 

Discovery — Examinaiion  of  Past  Officer  of  Defendant  Bail- 
way  Company — Fire  Warden — Rule  S70, 

A  person  in  the  employ  of  a  railway  company  in  the-  capacity  of 
fire  warden,  with  other  persons  under  him  to  make  reports  to  him  of 
fires  in  the  district  over  which  his  jurisdiction  extends,  is  an  officer 
of  the  company,  within  the  meaning  of  Rule  370,  examinable  for  dis- 
covery, in  an  action  a^inst  the  company. 

Appeal  by  the  defendants  from  an  order  of  Wilson, 
Co.C.J.,  sitting  as  a  Local  Judge  of  the  Supreme  Court, 
granting  an  application  for  ther  examination  of  one  Mc- 
Donald, a  fire  warden,  in  an  action  for  damages  caused  by 
a  fire  alleged  to  have  been  started  by  one  of  defendant 
company's  engines.  The  defendants  moved  for  a  stay  of 
proceedings  under  that  order  pending  the  appeal;  but,  by 
consent,  the  appeal  was  heard  on  the  return  of  the  motion. 
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The  facts  were  somewhat  indefinitely  before  the  Court; 
but,  in  effect,  they  were,  that  one  Cook  had  been  examined 
for  discovery  in  the  action.  Cook  was  a  fire  warden  of  the 
defendants,  having  a  large  area  to  cover.  It  developed 
from  his  evidence  that  McDonald  was  the  warden  who 
patrolled  the  particular  area  covered  by  the  fire.  It  was 
alleged  for  the  defendants  that  the  fire  occurred  on  the 
4th  July,  and  that  McDonald  did  not  enter  their  service 
until  the  18th,  and  he  was  not  at  the  time  of  the  order  in 
their  employ.  For  the  plaintiffs  it  was  alleged  that  the 
fire  smouldered  until  the  31st  July,  when  it  broke  out  and 
did  the  damage.  The  questions  were:  whether- McDonald 
was.  an  officei'  of  the  company  who  could  bind  them  by 
any  admissions  or  statements  so  as  to  come  within  Bule  370 ; 
and  if  not,  then,  not  now  being  a  servant  of  the  company, 
was  he  examinable  as  such? 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  Ibvinq 
and  Galliher,  JJ.A. 

Bodwell,  K.C.,  for  the  defendants,  in  support  of  the 
appeal.  We  say  that  the  Rule  distinguishes  between  a  past 
and  present  officer  or  servant  of  the  corporation;  and  we 
submit,  in  any  event,  that  this  fire  warden  would  not  be  an 
officer  within  the  Rule.  It  would  be  wrong  to  bind  a  cor- 
poration by  the  statements  of  a  person  (who  had  been  in 
their  employ)  after  he  had  left  their  service.  As  to  who 
Js  an  officer,  see  Morrison  v.  Grand  Trunk  R.  W.  Co.,  5  0. 
L.  R.  38.  If  McDonald  were  at  present  in  the  service, 
there  is  no  doubt  he  could  be  examined. 

Macdonald,  C.J.A.: — Is  he  not  a  past  officer  under 
this  Rule? 

Bodwell.  He  came  into  the  company's  employ  after 
this  fire.  He  commenced  on  the  18th,  and  the  fire  broke 
out  on  the  4th.     He  can  have  no  knowledge  of  it. 

Maclean,  K.C.,  for  the  plaintiffs.  We  say  the  fire 
started  on  the  4th,  and  smouldered  until  the  31st,  and 
McDonald  was  given  superintendence  over  this  area.  He, 
therefore,  was  on  the  ground  from  the  18th  to  the  31st, 
and  must  of  necessity  have  knowledge.  He  is  also  an 
officer,  examinable  under  the  Rule:  see  Dawson  v.  London 
Street  R.  W.  Co.,  18  P.  R.  223,  where  a  motorman  and  a 
conductor  were  held  to  be  officers  of  the  company  for  pur- 
poses of  discovery.  See  also  Watson  v.  Rodwell,  3  Ch.  D. 
280. 
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Bodwell  in  reply.  The  Dawson  case  is  distinguishable; 
the  men  there  were  present  serrants,  and  the  company 
were  allowed  to  elect  which  man  should  be  examined. 

Macdonald,  C.J. a.  : — ^As  both  my  learned  brothers  are 
satisfied  that  the  person  sought  to  be  examined  was  an 
oflBcer  of  the  company,  and  therefore  examinable  under 
the  Rule,  there  is  no  need  to  reserve  judgment,  although 
I  may  say  I  haye  some  doubt. 

Irving,  J. A.: — I  think  he  was  an  oflScer.  As  to  what 
constitutes  a  person  an  oflBcer,  that  depends  upon  each  par- 
ticular case.  This  man  was  one  to  whom  subordinates 
would  report  from  time  to  time,  and  would  be  in  a  position 
to  state  what  reports  he  would  receive  from  his  assistants. 

Galliher,  J.A.: — ^I  think'  that,  while  he  was  in  the 
employ  of  tlie  company,  he  was  an  oflBcer  liable  to  examin- 
ation; and  the  fact  that  he  had  left  the  employ  would  not 
take  from  him  any  ihformation  that  he  had  gained  while 
he  was  an  officer;  in  fact,  he  is  a  past  oflBcer. 

Appeal  dismissed. 
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INDKX-DIGEST  TO  VOLUME  XIX. 
(AUGUST,  19U— JANUARY,  1912.) 


ABANDONMENT. 

See  Cod  tract,  2 — Landlord  and  Tenant, 
4— Mechanics'  Liens,  3— Mortgage, 
3 — Principal  and  Agent,  & — Vendor 
and  Purcnaser. 

ACCESSORY  SECURITY. 

See  Banks  and  Banking. 

ACCIDENT, 

See  Master  and  Servant. 

ACCOUNT. 

See  Chose  in  Action,  1 — Mortgage,  1 — 
Tnists  and  Trustees. 

ADMISSION. 

See  Malicious  Prosecution.  3. 

ADVERSE    POSSESSION. 

See  Ejectment. 

ADVERTISEMENT. 

See  Contract,  10. 

ADVICE  OF  COUNSEL. 

See  Malicious  Prosecution,  3. 

AFFIDAVIT  OF  BONA  FIDES. 

See  Attachment  of  Goods  —  Sale  of 
Goods,  2. 

AFFIDAVIT  OF  DOCUMENTS. 

See  Discovery,  1. 

AFFIDAVITS. 

See  Company,  4 — Habeas  Corpus,  1 — 
Injunction  —  Parliamentary  Elec- 
tions, 2 — Practice. 


AGENT. 

See  Cheque,  1 — Fraud  and  Misrepresen- 
tation, 1 — Principal  and  Agent  — 
Sale  of  Goods,  7 — Vendor  and  Par- 
chaser,  1,  5.  6,  8. 


AGREEMENT. 


See  Contract. 

ALIENS. 

1.  Deportation — Immigration    Act,    1910 

— Non-retroactivity  of  sec.  33  (10) 
— Order  in  Council — Sec.  38  —  Ha- 
beas Corpus — Previous  Arrest  and 
Discharge:  Re  Rahim   (B.C.),  440. 

2.  Naturalization    —     Requirements    of 

Naturalization  Act  —  Form  B.  in 
Schedule  —  Imperative  Requirements 
— Compliance  with  Form — Particu- 
lars —  Copy  —  Posting  by  Clerk  of 
Court:  Re  Cabulak  (Alta.).  171. 

ALIMONY. 

See  Husband  and  Wife. 

AMENDMENT. 

See  Contract,  9 — Criminal  Law,  4.  6 — 
Evidence.  3 — Habeas  Corpus,  1  — 
Master  and  Servant,  2— Municipal 
Corporations.  2  —  Municipal  Elec- 
tions, 1  —  Slander  —  Solicitor,  2. 

ANIMALS. 
See  Railway,  1. 

ANNUITY. 
See  Contract,  1. 

APARTMENT  HOUSE. 
See  Landlord  and  Tenant.  1. 


Digiti 


zed  by  Google 


954 


APPEAL — A'rrACUMSNT  OF  OOOD6. 


APPEAL. 

See  Bond — Contract,  7 — ^Discovery,  1 — 
Habeas  Corpus,  1 — Land  Titles  Act, 
2 — Liqaor  License  Act.  2— TriaL 

APPEARANCE. 
See  Solicitor.  2. 

ARBITRATION  AND  AWARD. 

1.  Making    Award    a    Judf^ent    of    the 

Court — Rejection  of  Part  of  Award 
as  Surplusage  —  Election  to  take 
Sum  Unconditionally  Awarded  in 
Full  of  all  Claims:  Re  Graves  and 
Tentler   (Man.).  361. 

2.  Motion   to  Set  aside  Award  t)f  Com- 

pensation for  Land  Taken  by  Muni- 
cipal Corporation  —  Municipal 
Clauses  Act — Arbitration  Act,  sees. 
2.  23  —  No  Necessity  for  Making 
Submission  Rule  of  Court — Assess- 
ment of  Compensation  for  Land 
Taken  and  Damages  for  Injurious 
Affection  —  Principle  of  Assessment 
—  Betterment  —  Interest :  Re  Hum- 
phrey and  City  of  Victoria  (B.C.), 
615. 

See  Contract,  11 — Master  and  Servant, 
7. 

ARCHITECrr. 

See  Contract,  3,  4 — Mechanics'  Liens,  2. 

ARSON. 

See  Criminal  Law,  2. 

ASSESSMENT  AND  TAXES, 

Tax  Sale — Assessment  of  Land  before  Is- 
sue of  Patent  —  Municipal  Assess- 
ment Act,  sec.  166-^Constitutional 
I^w :  Hannesdottir  v.  Rural  Muni- 
cipality of  Bifrost  (Man.),  ISO. 

ASSESSMENT  ROLL. 

See  Municipal  Elections,  1. 

ASSIGNMENT  OP  BENEFIT  OF 
LEASE. 

See  Landlord  and  Tenant,  2. 

ASSIGNMENT  OF  BOOK-DEBTS. 

See  Assignments  and  Preferences. 

ASSIGNMENT  OF  CHOSE  IN 
ACTTION. 

''ee  Chose  in  Action. 


ASSIGN^IENT    OF   CLAIM    FOR 
DAMAGES. 

See  Negligence,  4. 

ASSIGNMENT  OF  CX>NTIXGEXT 
FLTTURE  RIGHT. 

See  Constitutional  Law. 

ASSIGNMENT  OF  CONTRACT. 

See  Vendor  and  Purchaser.  2,  9.  10,  14. 

ASSIGNMENT  OF   DEBT. 

See  Banks  and  Banking. 

ASSIGNMENT   OF   INTERESTT   IN 
LAND. 

See  Assignments  and  Preferences. 

ASSIGNMENT  OF  LIEN. 

Ste  Mechanics'  Liens — ^Parties,  2. 

ASSIGNMENT  OF  LIEX-XOTE. 

See  Banks  and  Banking. 

ASSIGNMENT  OF  PROMISSORY 
NOTE. 

See  Promissory  Notes,  1. 

ASSIGNMENTS  AND  PREFER- 
ENCES. 

Chattel  Mortgage  —  Assignment  of  book- 
debts  —  Assignment  of  Interest  in 
Land — Securities  Giyen  to  Creditor 
—  Preference  —  Action  by  otiier 
Creditors  to  Set  aside — ^Assignments 
Act,  sees.  4(M4  —  "Insolvent  Cir- 
cumstances " — "  Unable  to  Pay  their 
Debts  in  Full "  —  Action  hnnighc 
within  60  Days — ^Void  Transactions 
— Security  for  Past  Debt — fJecority 
for  Future  Debt — Security  Valid  in 
Part  —  Pleading  —  Judgment  — 
Execution — Return  of  Nulla  Bona 
— Reply  —  Departure — Claim  Based 
on  Non-compliance  with  Bills  of  Sale 
Act — Joinder  of  Clauses  of  Action — 
Form  of  Judgment — Costs:  EmiHre 
Sash  and  Door  Co.  y.  Maranda 
(Man.),  78. 

ATTACHMENT  OF  GOODS. 

Seizure  by  Sheriff  —  Claim  under  Bill 
of  Sale  from  Debtor — Interpleader 
Issue — Burden  of  Proof — Status  of 
Attachinir  Creditor  —  Absence  of 
Proof  of  Debt— Validity  of  Bill  of 
Sale  —  Preference  —  Consideration 
not    Truly     Stated  —  Unregistered 
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Agreement  for  Redemption  —  Bill  of 
Sale  Treated  as  Chattel  Mortgage — 
Affidavit  of  Bona  Fides  not  in  Ac- 
cordance with  Bills  of  Sale  Ordin- 
ance —  Fraudulent  Intent  —  13 
Elia.  ch.  5 — ^Bona  Fide  Purchasers 
without  Notice  Protected — Sale  of 
Goods  Ordinance,  sec.  24:  Patterson 
v.*  Palmer  (Sask.),  422. 

See   Sale  of  Goods.  2. 

ATTACHMENT  OF  PERSON. 

See  Practice. 

ATTORNEY-GENERAL. 

See  Nuisance,  1. 

AUTOMOBILE. 

See  Negligence,  1. 

AWARD. 

See  Arbitration  and  Award. 

BAILMENT. 

Hire  of  Horses  —  Negligence — Evidence 
— Responsibility  for  Loss  and  In- 
jury:   Beatty    v.    Ilodson     (Sask.), 

See  Negligence,  4. 

BANKRUPTCY    AND    INSOLVENCY. 

See  Assignments  and  Preferences  — 
Fraudulent  Conveyance. 

BANKS    AND    BANKING. 

**  Lien-note  "  —  Non-negotiable  Instru- 
ment— Assignment  to  Bank  as  Se- 
curity for  Present  and  Future  Ad- 
vances —  Assignment  of  Debt  Rep- 
resented by  Note — Chattel  Property 
Covered  by  Note  —  Accessory  Se- 
curity— Validity  of  Bank's  Claim  to 
Property — Question  of  Fact  —  Trial 
— Motion  for  Summary  Judgment — 
Interim  Injunction :  Thien  v.  Bank 
of  British  North  America  (Alta.), 
549. 

See  Cheque — Chose  in  Action,  1,  3 — 
Constitutional  Law  —  Land  Titles 
Act,  1 — Lost  Property  —  Promis- 
sory Notes.  1. 

BARRISTERS   AND    SOLICITORS. 

Legsl  Professions  Act  —  Admission  of 
Women  to  Practise — Law  Society  of 
British  Columbia  —  "Person": 
Re  French   (B.C.),  847. 


BILLS  AND  NOTES. 
See  Cheque — Promissory  Notes. 

BILLS  OF  SALE. 

See  Attachment  of  Goods  —  Chattel 
Mortgage — Evidence.  3. 

BILLS  OF  SALE  ACT. 

See. Assignments  and  Preferences — ^At- 
tachment of  Goods. 

BOARD  OF  RAILWAY  COMMIS- 
SIONERS. 

See  Railway,  3. 

BOND. 

Illegal  Consideration  —  Stifling  Prosecu- 
tion— Proof  of  Agreement  —  Onus — 
Inference  —  Knowledge  —  Defence 
not  Pressed  at  Trial  and  not  Made 
Ground  of  Appeal  —  Pleading  — 
Evidence — Seals  Affixed  after  Signa- 
tures —  Material  Alteration  —  De- 
fence —  Onus  —  Failure  to  Shew 
Absence  of  Authority  to  Affix  Seals 
— Delivery  to  Obligee  of  Sealed  In- 
strument:' Pease  v.  Randolph 
(Man.),  625. 

BONDS. 

See  Constitutional  Law. 

BOOK-DEBTS. 

See  Assignments  and  Preferences. 

BRIBE. 

See  Criminal  I^w,  8. 

BUILDING. 

See  Master  and  Servant,  1 — Municipal 
Corporations,  4  —  Negligence,  2  — 
Nuisance,  1. 

BUILDING   CONTRACT. 

See  Contract,  2-5 — Mechanics'  Liens. 

BUILDING   RESTRICTION. 

See  Municipal  Corporations,  1. 

BUILDING  SOCIETY. 

See  Mortgage,  2. 

BY-LAW. 

See  Liquor  License  Act,  3 — Municipal 
Corporations,  1,  2,  5 — Statutes,  1. 
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CARRIiOlS. 

See  Sale  of  Goods.  6— Street  Railways. 

CAVEAT 

See  Mortg^^,  4 — Real  Property  Act — 
Vendor  and  Purchaser,  2,  3. 

CERTIFICATE  OF  ARCHITECT. 

See  Contract^  3«  4. 

CERTIFICATE  OF  TITLE. 

See  I^nd  Titles  Act. 

CERTIORARI.. 

See  Criminal  Law,  1,  4 — Habeas  Cor- 
pus, 2. 

CHAMBERS  MOTION. 

See  Practice. 

CHARGE  ON  LAND. 

Registered  Judgment  —  Judgments  Act 

—  '^Land"  —  Sale  of  Interest  of 
Judgment  Debtor  —  Equity  of  Re- 
demption —  Absolute  Transfer  Cut 
down  to  Mortgage — Rights  of  Trans- 
feree —  Mortgagee  without  Power 
of  Sale — Resale  by  Transferee  — 
— Notice  to  Purchaser  —  Lien  for 
Money   Pj^id   before   Notice — Parties 

—  Redemption  —  Costs:  Wallace  v. 
Smart  (Man.).  787. 

See   Contract,    1 — Lien — Mortgage. 

CHATTEL  MORTGAGE. 

Improper  Registration  —  Validity  be- 
tween Parties — Rate  of  Interest  — 
Oral  Evidence  to  Vary  Written 
Document  —  Inadmissibility — ^Seii- 
ure  under  Chattel  Mortgage  —  Ex- 
penses of  Seizure  —  Excessive 
Charges  —  Penalty  —  Ordinance  re- 
specting Distress  for  Rent  and 
Extra-judicial  Seizure  —  Waiver  of 
Provisions  —  Reasonable  Charges — 
BJxcessivp  ^IPount  Paid  under  Pro- 
test to  Release  Seizure  —  Damages 
for  Wrongful  Detention:  ColUnB  v. 
Eaton  (Alta.),  G08. 

See  Assignments  and  Preferences — At- 
tachment of  Goods — Company,  1. 

CHEQUE. 

1.  Consideration  —  Acceptance  by  Bank 
— Refusal  to  Pay — Fraud  of  Drawer 
Right  of  Indorsee  against  Bank  — 


Agent  of  Trustee — Costs:    Bsker  t. 
Merchants  Bank  of  Canada   (Alta.t. 

641. 

2.  Non-delivery  —  Abstraction  fro- 
Draw^er  —  Value  Given  in  Gojc 
Faith  —  Holder  in  Due  Course  — 
Liability  of  Drawer  —  Bills  of  Ex- 
change Act,  sees.  2,  40 :  McKenty  r. 
Vanhorenback  (Man.)«  1S4. 

See  Vendor  and  Purchaser.  4. 
CHOSE  IN  ACTION. 

1.  Assignment  —  Notice  —  Bank  Act  — 

Right  of  Assignees  Sul^ect  to  Set- 
off —  Mutual  Dealings  —  Account- 
ing —  Settlement  —  Bona  Fides  : 
Bank  of  Montreal  t.  Xodhope 
(Man.),  141. 

2.  Assignment  —  Order  for  Payment  of 

Money  —  Collection  hv  Third  Per- 
son —  Privity  —  Ekini  table  Assign- 
ment —  Right  of  Action:  Waterloo 
Manufacturing  Co.  r.  Kirk  (Maa.i. 
344. 

3.  Assignment  —   Railway   ConstmcdoB 

Contract  —  Assignments  of  Moneji 
Payable  under — ^Assignment  to  Sub> 
contractor  without  Consent  —  As- 
signment to  Bank  —  Novice — ^Prior- 
ities —  Novation  —  Effect  of  Sub- 
sequent Notice:  Fraser  v.  Cana£an 
PaciBc  R,  W.  Co.   (Man.).  3®. 

CHURCH. 

See  Liquor  License  Act,  1,  3. 

COLLISION. 

See  Negligenoe,  3,  4— Street  Railwaji. 

COMMISSION. 

See  Fraud'  and  Misrepresentation,  1— 
Principal  and  Agent  —  Vendor  and 
Purchaser,  1. 

COMMISSIONER  OF  POLICE. 

See  Criminal  Law,  4. 

COMMISSIONERS  FOR  TAKING 
DECLARATIONS. 

See  Municipal  Elections,  2. 

COMMITTEE. 

See  Lunatic. 

COMMON  GAMING  HOUSE. 

See  Criminal  Law,  5. 
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COMPANY. 

1.  Chattel  Mortgage  Made  by  —  Failare 

to  Register  in  Due  Time — Ex  Parte 
Order  of  Judge  JCxtending  Time  — 
Companies  Act.  1910,  sec.  104  — 
Fraudulent  Concealment  of  Com- 
pany's Unsecured  Creditors — Action 
to  Set  aside  Order:  Morrison 
Thompson  Hardware  Co.  v.  West- 
bank  Trading  Co.  (B.C.),  2D4. 

2.  Contract  Made  by  Servant  —  Repur- 

chase of  Shares  Sold — Authority  of 
Vice-president  —  Absence  of  Cor- 
porate Seal  —  "  In  General  Accord- 
ance with  Powers  of  Agent  or  OflB- 
cer''  —  Manitoba  Joint  Stock  Com- 
panies Act,  sec.  G4:  Whaley  v. 
O'Grady  Anderson  &  Co.  Limited 
(Man.),  885. 

3.  Shares  —  Transfer — Refusal  to  Regis- 

ter— Transferees  Indebted  to  Com- 
pany —  Dominion  Companies  Aot, 
sees.  7,  VA.  67 — Mandamus — Injunc- 
tion— Damkges:  Fuller  v.  Northern 
Light  Power  and  Coal  Co.  (Y.T.), 
175, 

4.  Winding-up  —  Petition  for  —  Prac- 

tice —  Evidence  —  C?ross-examina- 
tion  on  Affidavit  —  Taking  Depo- 
sitions of  Witness  —  Subpoena  and 
Appointment  —  English  C-hanosry 
Practice  —  Ontario  Practice — Wind- 
ing-up Act  and  Rules :  Re  Manitoba 
Commission  Co.   (Man.),  893. 

See  0>n tract,  11 — Discovery,  3 — Mort- 
gage, 2— Parties,  2  —  Promissory 
Notes,  2. 

COMPENSATION. 

See  Arbitration  and  Award.  2 — Master 
and  Servant — Vendor  and  Purchaser. 
11. 

CONDITION   PRECEDENT. 

See  Contract,  3,  6,  11 — Municipal  Elec- 
tions, 2. 

CONDITIONAL  SALE. 

See  Sale  of  Goods,  1.  2.  3. 

CONSIDERATION. 

See  Bond  —  Cheque  —  Contract,  1  — 
Fraudulent  Conveyance  —  Parent 
and  Child  —  Promissory  Notes,  2  — 
Sale  of  Goods.  5. 

CONSPIRACY. 
See  Criminal  Law,  2. 


CONSTITUTIONAL  LAW. 

Provincial  Statutes  Incorporating  Rail- 
w^ay  Company  and  Authorising  Is- 
sue and  Guaranty  of  Bonds — Issue 
and  Guaranty  of  one  **  Blanket 
Bond"  —  Subsequent  Statute  Re- 
quiring Proceeds  of  Sale  to  be  Paid 
to  Provincial  Treasurer  —  Intra 
Vires — Dealing  with  Rights  beyond 
Province  —  Tx)cality  of  Proceeds  — 
Deposit  in  Bank — "  Debt  "  —  Bank- 
ing legislation  —  Assignment  of 
Contingent  Future  Right  —  "As- 
signs "  —  Demand  —  Pleading  — 
Lien  on  Money  —  Interest:  Rex  v. 
Royal  Bank  of  Canada  (Alta.),  377. 

See  Assessment  and  Taxes. 

CONSTRUCTIVE  NOTICE. 

See  Mortgaee.  3. 

CONTEMPT  OF  COURT. 

See  Practice. 

CONTRACT. 

1.  Breach  —  Conveyance  of   Land   and 

Transfer  of  Chattels  —  Considera- 
tion —  Maintenance  and  Support  of 
Grantor  and  Wife  —  Breach  by 
Grantee  —  Payment  of  Annuity  — 
Charge  on  Land:  Zdan  v.  Hruden 
(Man.).  883. 

2.  Building  Contract  —  Abandonment — 

Evidence  —  Fresh  Contract  to  Pay 
for  Work  Done — Quantum  Meruit — 
Deduction  from  Contract-price  of 
Amount  Paid  to  Complete  Work  — 
Extras  —  Counterclaim  —  Delay  — 
Loss  of  Rentals  —  Defective  Work 
—  Judgment  —  Costs  —  Set-off: 
Elford  and  Cornish  v.  Thompson 
(Sask.).  809. 

3.  Building   Contract   —   Completion   or 

Non-completion  —  Substantial  Com- 
pletion —  Trifling  Imperfections  — 
Election  by  Owner  to  Complete  — 
Anhitect's  Certificate  —  Condition 
Precedent  —  Construction  of  Con- 
tract —  Liability  of  Owner  to  Pay 
Contract-price  with  Deduction  —  In- 
terference by  Owner  with  Architect 
— Dispensing  with  Certificate  —  Ex- 
tras —  Counterclaim  —  Damage  to 
Goods  of  Owner  —  Delay  —  Provi- 
sion for  Payment  of  Sum  for  each 
Day's  Delay  —  Liquidated  Damages 
—Refusal  of  Architect  to  Deal  with 
— Ascertainment  of  Damages  by 
Court  —  Owner  Taking  Possession 
of  Building:  Watts  v.  McLeay 
(Alta.),  916. 
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CONTRIBUTION — COSTS. 


4.  Building    Contract   —   Subsidence   of 

Walls  during  Progress  of  Work  — 
Fault  of  Contractors  —  Refusal  to 
Repair  —  Termination  of  Employ- 
ment —  Justification  —  Construc- 
tion of  Contract  —  Modification  of 
Specifications  —  Negligence  or  Lack 
of  Judgment  of  Architects  —  Bur- 
den of  Proof  —  Refusal  of  Progress 
Certificate  —  Counterclaim  —  Ex- 
pense Incurred  in  Completing  Build- 
ing —  Injury  to  Neighbouring  Build- 
ing —  ^Measure  of  Damages  —  Offer 
to  Restore  —  Elstoppel  —  Delay  in 
Completiton  . —  Loss  of  Rents  — 
Liquidated  Damages  —  Extension  of 
Time  —  Extras — Damages  for  Non- 
completion  within  Time  Specified  by 
Contract:  Grace  v.  Osier  (Man.), 
109.  326. 

5.  Building  Contract  —  Oral  Agreement 

—  Evidence  —  Contract-price  — 
Extras  —  Counterclaim  —  Negli- 
gence —  Time  for  Completion  of 
Work:  Iredale  v.  Drewey  (Alta.), 
931. 

6.  Extension  of  Time  —  Condition  Pre- 

cedent —  "  Negotiating "  a  Sale  — 
Specific  Performance :  Vancouver 
Coal  Prospecting  Co.  v.  Mundell 
(B.C.),  358. 

7.  Getting  out   Logs  —  Terms  of  Pay- 

ment —  Oral  Agreement  —  Evidence 
— Finding  of  Trial  Judge — Appeal: 
Vipond  V.  Watts    (B.C.).  309. 

8.  Joint   Purchase   of   Land   —  Moneys 

Advanced  by  one  of  two  Purchasers 
— Liability  of  the  other  to  Make 
Contribution  —  Written  Agreement 

—  Loss  of  —  Secondary  Evidence  of 
Contents  —  Evidence  of  Oral  Agree- 
ment —  Inadmissibility  —  General 
Release  —  Parol  Evidence  to  limit 
Effect:  Wiiks  v.  Miller  (Man.), 
48G. 

9.  Performance   of   Ser\'ices  —   Promise 

to  Convey  I-.and  of  Certain  Value  — 
Offer  of  I^nd  of  Less  Value — Re- 
fusal— Action  for  Specific  Perform- 
ance— No  Allegation  of  Misrepresen- 
tation —  Application  for  Leave  to 
Amend  after  Case  Closed  at  Trial: 
Cockwell  V.  Standard  Publishing  O). 
(Sask.),57. 

10.  "  Ready  Prints "  for  Newspaper  — 
Fraud  and  Misrepresentation  —  Ad- 
vertisements —  Oral  Evidence  to 
Vary  Written  Agreement  —  Com- 
pliance with  Terms  of  Contract  — 
Absence  of  Exprpss  Negative  Clause 
— '  **  Exclusively  "  —  Injunction  — 


Damages:  Winnipeg  Satardaj  Post 
Limited  v.  Couzens   (Man.),  25. 

11.  Sale  of  Shares  in  Company — Actios 
for  Price  —  Guaranty  of  Assets  of 
Company  —  Construction  —  Dcn- 
ciency  —  Provision   for    Arbirratioa 

—  Condition  Precedent  —  Extent 
and  Value  of  Deficiency :  Cuddy  v. 
Cameron   (B.a),  282. 

12.  Work  and  Labour  —  Making  Roaib 
— Delay  in  Furnishing  Material  lo 
Contractor  —  Deduction  from  Con- 
tract-price —  Extra  Work  not  Cov- 
ered by  Contract  —  Evidence:  Ross 
y.  Regiua  Agricultural  and  Indus- 
trial Exhibition  Association  (Sask.). 
53. 

13.  Work  and  Labour  —  Payment  — 
Time  for  —  Written  Memorandoni 
of  Agreement  —  Collateral  Teri»i 
Condition  —  Onus  of  Proof  —  Un- 
enforceable Understanding :  Periioi 
&  Co.  V.  Peacock    (Alta.).  9ia 

See  Bond — Chose  in  Action — Companj, 
2  —  Fraud   and    Misrepresentation 

—  Innkeeper  —  Landlord  and  Ten- 
ant —  Master  and  Servant,  6  — 
Mechanics'  Liens  —  Morti^ige  — 
Parties  —  Principal  and  A^ent  — 
Sale  of  Goods  —  Street  Railways  — 
Vendor  and  Purchaser  —  Wo^  and 
Labour. 

CONTRIBUTION. 

See  Contract,  8. 

CONTRIBUTORY  NEGLIGENCE. 

See  Master  and  Servant  —  Negligence 
— Railway,  2. 

coNvicrrioN. 

See   Criminal  Law — Habeas   Corpus,   1 
— Liquor  License  Act,  2 — Statutes,  1. 

CORPORATION. 

See  Company — Municipal  Corporations. 

CORROBORATION. 
See  Fraudulent  CouTeyance. 
COSTS. 

1.  Quantum  —  Taxation  —  IJmitation 

of  Amount— 7  &  8  Edw.  VII.  ch.  12. 
sec.  1 :  Buchanan  ?.  City  of  Winni- 
peg (Man.).  701. 

2.  Taxation — Omission  to  File  Objections 

— ^Rule   9(?8 — Special    Circumstances 
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— Order  Vacating  Certificate  of  Tax- 
ation: Caron  v.  Bannerman  (Man.)* 
881. 

See  Assignments  and  Preferences  — 
Charge  on  Land  —  Cheque,  1  — 
Contract,  2  —  Discovery,  1  —  Judg- 
ment, 1 — Liquor  License  Act.  2 — 
Malicious  Prosecution,  2  —  Mechan- 
ics* Liens.  1  —  Mortgage,  1  —  Neg- 
ligence, 1  —  Sale  of  Goods,  3  — 
Solicitor.  1 — Vendor  and  Purchaser, 
2,  3— Will.  3. 

COUNTERCLAIM. 

See  Contract,  2-5— Fire,  2— Landlord 
and  Tenant,  4 — Sale  of  Goods,  4. 

COUNTY  COURT  JUDGE. 

See  Parliamentary  Elections,  2. 

COUNTY  COURTS. 

See   Negligence,   1. 

COURT  OF  REVISION. 

See  Municipal  Elections. 

COVENANT 

Restraint  of  Trade  —  Undertaking  not 
to  Engage  in  Similar  Business  to 
that  of  Named  Company — Extrinsic 
Evidence  to  Shew  Nature  of  Busi- 
ness —  Admissibility  —  Limitations 
of  Time  and  Space  —  Reasonable- 
ness —  **  Business  Carried  on  "  — 
Reference  to  Business  as  Existing  at 
Time  of  Covenant  —  Injunction; 
Kelly  V.  McLaughlin   (Man.),  633. 

See  Landlord  and  Tenant,  1,  2 — Mort- 
gage, 5 — Vendor  and  Purchaser,  9. 

CRIMINAL  LAW. 

1.  Certiorari   —   Recognizance  —   Prac- 

tice: Rex  T.  Ferguson  (B.C.),  72. 

2.  Cdnspiracy    to    Set   Fire   to   Building 

with  Intent  to  Defraud  —  CJonvic- 
tion  —  Evidence  —  Statements  of 
Co-conspirator  —  Admissibility  — 
Statements  of  Assets  and  Liabilities 
of  Accused  —  Evidence  of  Previous 
Similar  Single  Act — Inference  of  In- 
tent: Rex  V.  Wilson  (Alta.),  657. 

3.  Larceny — Unauthorised  Use  of  Water 

Supplied  by  City  Corporation  —  Of- 
fence at  Common  Law  —  Property 
In  Water:  Rex  v.  Hutton  (Alta.), 
007. 


4.  Magistrate's  O>nviction  under  Indian 

Act  —  Motion  for  Certiorari  — 
Right  of  Magistrate  to  Substitute 
Amended  Conviction  —  Jurisdiction 
of  Magistrate  —  Commissioner  of 
Police  —  Dominion  Police  Act  — 
Provincial  Act  respecting  Police  ^la- 
gistrates  and  Justices  —  Magistrate 
in  Earlier  Proceedings  Described  as 
Justice  of  the  Peace  —  Validity  of 
Conviotion  —  Negativing  Exceptions 
and  Provisoes:  Rex  v.  Fitzgerald 
(Alta.),  462. 

5.  Playing   or   Looking   on    in    Common 

Gaming-house  —  Criminal  (yode,  sec. 
229  —  Conviction  for  both  Offences 
Alternatively  —  Invalidity  —  Appli- 
cation of  sec.  725  of  Code — Evidence 
Sufficient  to  CJonvict  on  CTharge  of 
Playing  —  Amendment  under  sec. 
1124  of  Code:  Rex  v.  Toy  Moon 
(Man.)^  480. 

6.  Prisoner  Confined    in   Central  Prison 

in  Ontario  —  Release  upon  Ticket 
of  Leave  —  Conviction  in  Manitoba 
—  Imprisonment  in  Penitentiary  — 
Arrest  to  Finish  Sentence  in  On- 
tario —  Confinement  m  District 
Gaol  in  Manitoba  —  Warranted  De- 
tention —  Ticket  of  Leave  Act,  sees. 
7,  8:   Rex  v.   McColl    (Man.),  515. 

7.  Procuring   Woman   for  Prostitution — 

Eividence  —  Judge's  Charge  —  Ref- 
erence to  Matter  of  Common  Know- 
ledge —  Effect  on  Jury  —  Criminal 
Code,  sec.  1019  —  No  Substantial 
Wrong  or  Miscarriage:  Rex  v.  Lew 
(B.C.),  853. 

a  Theft  —  Conductor  of  Railway  Train 
— Acceptance  of  Bribe  from  Passen- 
ger—Failure to  Collect  Fare  —  Fall- 
UPO  to  Pay  over  Money  Received  — 
Criminal  Code.  sec.  355:  Rex  v. 
Thompson   (Alta.),  676. 

9.  Trial  before  Magistrate  —  Summary 
Conviction  —  Evidence  Taken  in 
Shorthand  —  Criminal  0>de,  sees. 
11,  683.  721  (3>.  771,  773,  793: 
Rex  V.  Bond  (Man.),  348. 

See  Evidenoe,  1  —  Extradition  —  Ha- 
beas Corpus  —  Liquor  License  Act 
—Statutes,  1. 

CROPS. 

See  Landlord  and  Tenant^  2. 

CROWN. 
See  Assessment  and  Taxes — Fire,  1. 
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CROWN  LANDS. 
See   Statutes,  2. 

C^OWN   PRACTICE. 
See  Habeas  Corpus,  1. 

DAMAGES. 


Mortgage  —   Parent   and    Child    — 
Principal  and  Agent,  9. 


1.  Personal  Injuries  —  Second  Trial  — 

Jury  —  Excessive  Damages  —  Re- 
duction by  Court  —  Marginal  Rule 
869a:  Taylor  t.  British  Columbia 
Electric  R.  W.  Co.   (B.C.),  861. 

2.  Personal  Injuries  —  Second  Trial  — 

Quantum  of  Damages:  Carty  v. 
British  Columbia  Electric  R.  W.  Co. 
(B.C).  905, 

See  Arbitration  and  Award,  2 — Chattel 
Mortgage  —  Company,  3 — Contract, 
3,  4,  lO — Highway,  1 — Injunction — 
Landlord  and  Tenant.  4 — ^Ubel.  1, 
2 — Malicious  Prosecution,  2— Neg- 
ligence —  Principal  and  Agent,  10 
— Sale  of  Goods,  4 — ^Trespass — Ven- 
dor and  Purchaser.  2,  3. 

DEATH. 

See  Parties.  3. 

DEBTOR   AND   CREDITOR. 

See  Evidence.  2. 

DECLARATION. 

See  Municipal  Elections,  2. 

DECLARATION  OF  TRUST. 

See  Statutes,  2. 

DECIARATORY   JUDGMENT. 

See  Execution. 

DEED. 

1.  Conveyance    of    Interest    in    I^nd    — 

Action  by  Grantor  to  Ret  aside — 
Ignorance  and  Lack  of  Independent 
Advice  —  Advantage  Taken  by 
Grantee:  Kokorutz  v.  Irwin  (Man.), 
945. 

2.  Setting   aside   Conveyance  of   Land — 

Duress  —  Sale  at  Undervalue  —  Ig- 
norance of  Vendor  —  Lack  of  Inde- 
pendent Advice:  Kolp  v.  Hunter 
(Sask.).  709. 

See  Bond  —  Contract  —  Fraudulent 
Conveyance  —  I^nd  Titles  Act  — 


DEFAMATION. 
See  Libel — Slander. 

DEFECTIVE    SYSTEM. 
See  Master  and  Servant. 

DELEGATION. 
See  Vendor  and  Purchaser,  4. 

DEMAND. 
See  Constitutional  Law. 

DEMURRER. 
See  Vendor  and  Purchaser,  12. 

DEPORTATION. 
See  Aliens,  1. 

DISCOVERY. 

1.  Affidavit  of  Documents  —  Contradict- 

ing by  Affidavit  —  Documents  Re- 
ferred to  in  Pleading  —  Statement 
of  Claim  —  Particulars  —  Multipli- 
city of  Proceedings  —  Appeals  — 
Divided  Success  —  Mistakes  in  Ap- 
peal-books —  Costs:  Irw'in  v.  Jung 
(B.C.),  901. 

2.  Examination   of   Defendant — No   Case 

Made  against  Defendant  on  State- 
ment of  Claim  —  Refusal  to  Answer 
Questions:  Winnipeg  Granite  and 
Marble  Co.  v.  Bennetto  (Man.),  567. 

8.  Examination  of  Past  Officer  of  De- 
fendant Railway  Company  —  Fire 
Warden  —  Rule  370:  King  lumber 
Mills  Limited  y.  Canadian  Pacific 
R.  W.  Co.    (B.C.).  950. 

DISCRIMINATION. 

See  Municipal  Corporations,  1. 

DISTRESS. 

See  Landlord  and  Tenant,  3 — Sale  of 
Goods,  3. 

DRAINAGE. 

See  Municipal  CV>rporations,  8. 

DURESS. 


See  Deed — Husband  and  Wife 
and  Child. 


-Parent 
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EJECTMENT. 

Paper  Title  in  Plaintiff — Onus  on  De- 
fendants —  Parol  Gift  —  Evidence  • 
— ^Admissibility  —  Failure  of  proof 
— Adverse  Possession  —  Statute  of 
Limitations  —  Land  Rej?istry  Act, 
sec.  74:  Worsnop  v.  Wood  (B.O.)f 
533. 

See  Landlord  and  Tenant.  4. 

ELECTION. 

See  Arbitration  and  Award,  1  —  Con- 
tract. 3  —  Principal  and  Agent,  9. 

ELECTIONS. 

gee  Municipal  Elections— Parliamentary 
Elections. 

EMPLOYERS*  LIABILITY  ACT. 

See  Master  and  Servant^  2,  3. 

EQUITABLE  ASSIGNMENT. 

See  Chose  in  Action,  2. 

EQUITABLE  MORTGAGE. 

See    Land    Titles    Act,    1    —    Sale   of 
Goods,  5. 

ESTOPPEL. 

Homestead  Exemption  —  Interpleader 
Issue  —  Claim  of  Mortgagee — Res 
Judicata:  Johnson  Brothers  v. 
Hewitt   (Sask.).  937. 

See  Contract,  4 — Principal  and  Agent,  9. 

EVIDENCE. 

1.  Criminal  Trial  —   Witness   Refusing 

to  be  Sworn  and  Electing  to  Afl5rm 
— ^Necessity  for  Alleging  Conscien- 
tious Scruples  —  Cross-examination 
as  to  Christian  Belief  —  Discretion 
ot  Trial  Judge.  —  Mistrial  —  New 
Trial:    Rex   v.   Deakin    (B.C.),   43. 

2.  Debtor     and     Creditor   —    Payments 

Made  on  Account  of  Debt  —  Entries 
in  Creditor*s  Books  —  Receipts 
Given  by  Creditor's  Agent — Primft 
Facie  Effect  —  Right  to  Displace — 
Onus  —  Duplicate  Entries:  Massey 
Harris  Co.  v.  Horning  (Sask.).  260. 

3.  Ownership  of  Horses  —  Title  —  Sale 

—Foreign  Judgment  —  Interpleader 
—  Res  Judicata — Pleading — Amend- 
ment —  Bill  of  Sale  —  Secondary 

VOL.    XIX.    W.L.B.    NO.    IC — 63 


Evidence  —  Oral  Evidence  of  Con- 
versations and  Declarations:  Evans 
V.  Evans   (Alta.).  237. 

See  Bond  —  Chattel  Mortgage — Com- 
pany, 4  —  Contract,  2,  5,  7,  8.  10. 
12,  13  —  Covenant  —  Criminal  Lawi 
2,  5,  7,  9  —  Ejectment— Extradi- 
tion —  Fraudulent  Conveyadce  — 
Habeas  Corpus,  1  —  Husband  and 
Wife  —  Infant  —  Judgment,  1  — 
Landlord  and  Tenant,  2  —  Lien  — 
Master  and  Servant,  7  —  Mechanics' 
Liens,  2 — Negligence,  2  —  Principal 
and  Agent,  3,  5  —  Railway,  1  — 
Ship  —  Solicitor,  1  —  Street  Rail- 
ways —  Trial  —  Vendor  and  Pur- 
chaser, 4,  5  —  Will,  1,  3  —  Work 
and  Labour. 

EXAMINATION    OF    OFFICER    OF 
COMPANY. 

See  Discovery,  3. 

EXAMINATION  OF  PARTIES. 

See  Discovery,  2. 

EXCHANGE  OF  LANDS. 

See  Principal  and  Agent,  1. 

EXECUTION. 

Homestead  Exemption  —  Registration  of 
Executions  in  Land  Titles  Office — 
Declaratory  Judgment:  Gilmore  v.* 
Callies   (Alta.),  545. 

See  Assignments  and   Preferences. 

EXECUTORS     AND     ADMINISTRA- 
TORS. 

See  Parties.  2— WiU.  2. 

EXEMPTION. 

See  Estoppel — Execution. 

EXTRADITION. 

Robbery  and  Murder  —  Two  Offences 
of  Cognate  Cliaracter  —  Extradition 
Treaty  —  Order  in  Council — Proof 
of  —  Previous  Application  —  Dis- 
charge of  Accused  —  Right  to 
Renew  Application  —  Evidence  — 
Identity  of  Accused  —  Connection 
with  Crimes:  Re  Oscar  dit  Peugnet 
(Sask.),  938. 

EXTRA-JUDICIAL  SEIZURE. 

See  Chattel  Mortgage. 


Digiti 


zed  by  Google 


962 
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EXTRAS. 

See  Contract,  2-5,  12. 

FAIR  COMMENT. 

See   Libel,   2. 

FARMING  ON  SHARES. 

See  Landlord  and  Tenant,  2. 

FENCES. 
See  Trespass. 

FIDUCIARY  RELATIONSHIP. 

See  Principal  and  Agent. 

FIRE. 

1.  Damage     Caused     by     Sparks     from 

Threshing-engine  —  Absence  •  of 
Proper  Reservoir  in  Smoke-stack — 
Non-repair  of  Spark-arrester  —  Re- 
quirements  of  sec.  12  of  Prairie 
Fires  Ordinance  not  Observed  — 
Negligence  —  Breach  of  Duty  — 
Indian  Agent  —  Crovrn  OflScer  — 
Personal  Liability  —  Connection 
between  Negligence  Proved  and 
^Damage  Caused :  Carter  v.  Nichol 
(Sask.),   736. 

2.  Injury   to   Property  —   Spread   from 

Fire  not  Effectually  Extinguished — 
Prairie  Fires  Ordinance  —  Money 
Claim  —  Work  and  Labour  — 
Counterclaim  for  Improper  Work: 
Whitehead  v.  McCIaive  (Alta.),  216. 

See  Railway,  4. 

FISHING  RIGHTS. 
See  Ship. 

FORECLOSURE. 

See  Mortgage,  3. 

FOREIGN    COMMISSION. 

See  Master  and  Servant,  7. 

FOREIGN   jnODGMENT. 

See  Evidence,  3 — Judgment,  1. 

FORFEITURE. 

See  Vendor  and  Purchaser,  14.  15. 

FRAUD      AND      MISREPRESENTA- 
TION. 

1.  Absence  of  Fiduciary   Relationship- 
Sale  of  Property  —  Principal   and 


Agent  —  Property  Obtained  by 
Agent  of  Vendor  from  Purchaser  by 
Misrepresentation  —  Liability  of 
I  Agent  to  Purchaser  —  Commission: 
Whittaker   v.   Taylor    (Alta.),    662. 

2.  Contract    for    Sale    of   Land — ^Rescis- 

sion —  Return  of  Moneys  Paid  and 
Value  of  Land  Transferred  in  Part 
Payment  —  Land  Conveyed  to  Inno- 
cent Purchasers:  Kamp  v.  Albrecbt 
(Sask.),  153. 

3.  Proairing    Signature    to     Promissory 

Note  —  Undue  Influence:  Lewis 
Furniture  Co.  v.  C!ampfoell  (Man.), 
465. 

See  Attachment  of  Goods  —  (Cheque,  1 
— Oompany,  1  —  Contract,  9,  1() — 
Land  Titles  Act,  1,  2— Parent  and 
Child  —  Principal  and  Agent,  4 — 
Vendor  and  Purchaser,  1,  5,  6^  d, 
13,  15. 

FRAUDULENT    CONVBTANCE. 

« 

Action  to  Set  aside — Evidence  of  Grantor 
Want  of  CJorroboration  —  Validity 
of  Transaction  —  Husband  and 
"Wife  —  Purchase  of  Property  in 
Name  of  Wife  —  Money  of  Inaol- 
vent  Husband  Paid  as  Part  of  CJon- 
sideration — Transaction  Invalidated 
to  that  Extent  —  Increase  in  Value 
of  Property  —  Parties  —  Cansea 
of  Action  —  Joinder :  P.  Bums  & 
Co.  Limited  v.  Matejka  (Alta.),  863. 

GAMING. 

See  Criminal  Law.  5. 

GIFT. 

See  Ejectment. 

GROSS  NEGLIGENCE. 

See  Innkeeper. 

GUARANTY. 

See  Constitutional  Law  —  Cl^ntract,  11 
— ^Judgment,  8. 

HABEAS  CORPUS. 

1.  Application  for  —  Practice  —  In- 
tituling of  Proceedings  —  Style  of 
Matter  —  Crown  Practice  Rule  39 
— Proof  of  Warrant  of  CTommitment 
— Negativing  other  Cause  of  Deten- 
tion —  Affidavits  —  Liquor  License 
Act  —  Conviction  —  Imprisonment 
at  Hard  Labour  —  Unwarranted 
Penalty  —  Power  of  Amendment — 
R.  S.   Sask.  1909  ch.  62,  sec  8  — 
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Criminal  Code,  Part  XXII.  —  Aih 
peal:    Re  Ching  How  (Sask.),  891. 

2.  Imprisonment  under  Magistrate's 
Conviction  —  Commitment  for  Trial 
at  Assizes  —  Remand  to  Prison  — 
Summons  for  Certiorari :  Rex  t 
Hazelwood    (Sask.),  706, 

See  Aliens,  1. 

HIGHWAY. 

1.  Man-hole  —  Defective  Structure  and 

Condition  —  Injury  to  Person  — 
Liability  of  Municipal  Corporation 
— ^Notice  or  Knowledge  —  Isegligent 
Exercise  of  Statutory  Power — Dam- 
ages: Skewis  V.  Town  of  Kamloops 
(B.C.),  012. 

2.  Nonrepair  —  Injury  to  Pedestrian — 

Liability  of  Municipality  —  Van- 
couver Incorporation  Act,  1900,  sees. 
218.  219  —  Hole  in  Sidewalk  — 
Absence  of  Evidence  to  Shew  by 
whom  Made  —  Inference — Notice — 
Jury:  Cummings  v.  City  of  Van- 
couver (B.C.),  322. 

See  Municipal  Corporations,  5 — Negli- 
gence, 1.  4  —  Nuisance,  2 — ^Tres- 
pass. 

HIRE  OF  HORSES. 

See  Bailment. 

HOMESTEAD  EXEMPTION. 

See  Estoppel — Execution. 

HUSBAND  AND  WIFE. 

Alimony  —  Separation  Deed  —  Bar  to 
Restitution  of  Conjugal  Rights  — 
Claim  to  Set  Deed  aside — Duress  — 
Absence  of  Independent  Advice  — 
Mental  Incapacity  —  Evidence: 
Ditch  V.  Ditch  (Man.),  497. 

See   Fraudulent   Conveyance — Infant. 

HYDRAULIC  T>EASE. 

See  Mines  and  Minerals,  2. 

ILLEGAL  CONSIDERATION. 
See  Bond. 

IMMIGRATION  ACTT. 
See  Aliens.  1. 

IMPRISONMENT. 

See  Criminal  Law,  6— Habeas  Corpus, 
If  2. 


IMPROVEMENTS. 
See  Vendor  and  Purchaser.  14. 

INDEMNITY. 
See  Lien — Vendor  and  Purchaser,  9. 

INDEPENDENT  ADVICE. 

See  Deed  —  Husband  and  Wife  — 
Parent  and  Child. 

INDIAN. 
See  Criminal  Law,  4. 

INDIAN  AGENT. 
See  Fire,  1. 

INFANT. 

Custody  —  Respective  Rights  of  Father 
and  Mother  —  Onus  —  Evidence — 
R.  S.  M.  192  ch.  79.  sec.  32:  Re 
Tonplinson  (Man.),  522. 

See  Negligence,  5. 

INJUNCTION. 

Interim  Order  —  Action  for  Cancella- 
tion of  Promissory  Notes  —  Injunc- 
tion to  Restrain  Negotiation — ^Fear 
of  Negotiation  —  Sufficiency  — 
Affidavit  —  Grounds  of  Belief  — 
Irreparable  Injury  —  Compensation 
in  Damages:  Thompson  ▼.  Baldry 
(Man.),  773. 

See  Banks  and  Banking  —  Company,  8 
— Contract,  10  —  Covenant — Sale 
of  Goods,  3 — Trespass. 

INNKEEPER. 

Luggage  Left  in  Room  by  Guest — Lia- 
bility of  Innkeeper  for  Loss  —  Ab- 
sence of  Gross  Negligence — ^Agree- 
ment —  Risk  of  Guest:  Warner  v. 
Cameron   (Alta.).  461. 

INSURANCE. 

Life  Insurance  —  Policies  Payable  to 
wife  of  Assured  —  Deduction  by 
Insurers  of  Amounts  of  Loans  and 
Premiums  —  Recovery  by  Wife  from 
Estate  of  Assured  —  Will — Policies 
Payable  to  Wife  Specifically — Other 
Policies  Subject  to  Declaration  in 
Favour  of  Wife  —  Declaration  by 
Will  Revoking  Former  Declaration: 
Green  v.  Standard  Trusts  Co. 
(Man.),  40. 
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See  Arbitration,  and  Award,  2 — Chattel 
Mortgragc  —  Constitutional  Law  — 
Principal  and  Agent,  10  —  Trusts 
and  Trustees  —  Vendor  and  Pur- 
chaser. 4,  11. 

INTERPLEADER. 

See  Attachment  of  Goods  —  Elstoppel 
— Evidence,  3  —  Landlord  and  Ten- 
ant, 3. 

INTOXICATING    LIQUORS. 

See  liquor  License  Act — Statutes,  1. 

JOINDER  OF  CAUSES  OF  ACTION.  . 

1 
See    Assignments    and    Preferences    — 
Fraudulent  Conveyance. 

JOINDER  OF  PARTIES. 

See  Fraudulent  Conveyance— Parties. 

JOINT  PURCHASE  OF  IJIND. 

See  Contract,  8. 

JUDGMENT. 

1.  Foreign  Judgment  —  Action  Brought 

in  Saskatchewan  on  ^Judgment  Re- 
covered in  Manitoba  *—  Jurisdiction 
of  Manitoba  Court  —  Defendant 
Served  with  Process  in  Saskatche- 
wan and  not  Submitting  to  Juris- 
diction —  Alternative  Claim  upon 
Promissory  Notes  Sued  on  in 
Original  Action  —  Right  to  Recover 
— Evidence  —  Costs:  British  Ameri- 
can Investment  Co.  v.  Flawse 
(Sask.),  2.53. 

2.  Motion    for   Final   Judgment   —   Un- 

defended Action  —  Defendant  not 
Personally  Served  with  Statement 
of  Claim  —  Service  by  Publication 
— -  Ineffectiveness — Motion  Refused : 
Griffin  v.  Blake    (Man.),  208. 

3.  Summary  Judgment  —  Order  XIV. — 

Guaranty  —  Individual  Liability  of 
Guarantors  —  Practice:  Johnson 
Co.  V.  Imperial  Fisheries  Limited 
(B.C.),  285. 

4.  Summary  Judgment  —  Order  XIV. — 

Promissory  Note — Defence  to  Action 
on :  Union  Bank  of  Canada  v. 
Anchor  Investment  Co,   (B.C.),  587. 

See  Assignments  and  Preferences  — 
Banks  and  Banking  —  Charge  on 
Land  —  Contract,  2  —  Evidence,  3 


-LAND  TITLES  ACT. 


— Execution   —   Malicioiis    Presecu- 
tion,  1 — ^Mortga^e,  5. 

JUDGMENT  DEBTOR. 

See  Charge  on  Land« 

JURISDICTION  IN  LrUNACY. 

See  Lunatic. 

JURISDICTION  OF  COUNTY  COURT 
JUDGE. 

See  Liquor  License  Act,  2. 

JURISDICTION    OF    MAGISTRATE. 

See  Criminal  Law,   4. 

JURISDICTION        OF         SUPREME 
COURT  OF  SASKATCHEWAN. 

See  Judgment.  1. 

JURY. 

See  Criminal  Law,  17  —  Damages  — 
Highway,  2  —  MaJicious  Proseco- 
tion  —  Master  and  Servant — Nej::- 
gence'.  5,  6  — ?  Railway,  2 — Str^tt 
Railways — Trial. 

JUSTICE   OF  THE    PEACE. 

See  Criminal  Law. 


1 


LACHES. 

Vendor  and   Pai 


See  Mortgage,   3 
chaser,  4,  14. 


LiVND  REGISTRY  ACT, 

See  Ejectment — Vendor  and  Purchaser, 
13. 

LAND  TITLES  ACT. 

1.  Certificate     of     Title     Obtained     by 

Fraud  —  Deposit  with  Bank  as 
Security  for  Loan — Equitable  Mort- 
gage —  Rights  of  True  Owner  ff 
Land  against  Bank  —  "  Frauds 
Meaning  of,  in  sec.  135^Sec.  41 : 
Fialowski  v.  Fialowski  (Alta.),  €A4. 

2.  Voluntary   Transfer   of   Land — Regis- 

tration of,  in  Fraud  of  Prior  Trans- 
feree from  Beneficial  Owner — ^Know- 
ledge or  Notice — Impeaching  Certi- 
ficate of  Title  —  Necessity  for 
Shewing  Fraud — Reversal  of  FinJ 
ing  of  Trial  Judge — Sees.  130  and 
102  of  Act :  Coventry  v.  Annable 
(Sask.),  400. 


See    Execution 
4.  5. 


Lien   —   Mortgage. 


Digiti 


zed  by  Google 


LANDLORD  AND  TENANT — LIQUOR  LICENSE  ACT. 


965 


LANDLORD  AND  TENANT.         s 

1.  Covenaol;    for    Quiet    Enjoyment    — 

Breach  —  Nuisance  —  Apartment 
House  —  Noise  in  Flat  Overhead — 
Tenant  Leaving  Premises  —  Rent: 
Walton  V.  Biggs    (Man.),  8d6. 

J 

2.  Farming  on   Shares  —  Covenant   of 

Tenant  to  Summer-fallow  —  Alleged 
Breach  —  Evidence — Onus  on  Ten- 
ant to  Account  for  Landlord's  Share 
of  Crops  —  Assignment  by  Landlord 
of  Benefit  of  Lease  —  Absence  of 
Re-assignment  —  Evidence  —  Ar- 
rangement —  Equitable  Right  of 
Landlord  to  Share  of  Crops:  Lott 
V.  Given  (Sask.).  713. 

3.  Relation  Created  by  Contract  of  Sale 

and  Purchase  of  Land — ^Reservation 
of  Rent  Equivalent  to  Instalments 
of  Principal  and  .  Interest  —  Con- 
struction of  Contract — Inconsistent 
Clauses  —  Distress  for  Instalment 
in  Arrear  —  Honest  Intention  — 
Effect  of  Instalments  Being  in  Ex- 
cess of  Fair  Rental  Value  —  Right 
to  Distrain  —  Validity  of  Seizure — 
Onus  —  Failure  to  Shew  that 
Seizure  Made  between  Sunrise  and 
Sunset  —  Interpleader  Issue:  In- 
dependent Lumber  Co.  v.  David 
(Sask.).  387. 

4.  Tenancy  from  Year  to  Year  on  Terms 

of  Expired  Lease  —  Default  in  Pay- 
ment of  Rent  —  Re-entry  by  Bring- 
ing Action  of  Ejectment  —  Holding 
over  —  Damages  —  CJontract  for 
Purchase  and  Sale  of  Land — ^Aban> 
donment  —  Counterclaim  for  Money 
Expended  by  TeUant :  Nicfaol  v.  Nel- 
son  (Sask.),  718. 

See  Sale  of  Goods,  3. 

LARCENY. 

See  Criminal  Law.  3. 

LAW    SOCIETY   OF   BRITISH    COI^ 
UMBIA. 

See    Barristers   and    Solicitors. 

LEGAL  PROFESSIONS  ACT. 

See  Barristers  and  Solicitors  —  Solici- 
tor. 2. 

LIBEL. 

1.  Mercantile  Agency  —  Publication  of 
Conv  of  Public  Register  —  Bona 
Fides  — Absence  of  Malice — ^Words 
not  Actionable  per  se  —  Absence  of 
Innuendo   —   Failure   to   Allege   or 


Prove  Actual  Damage:  Smith  v. 
Dun  (Man.).  17.  5ia 

2.  Newspaper  —  Attack  on  Town  Coun- 
cillor —  Publication  —  Justifica- 
tion —  Fair  Comment — ^Privilege- 
Damages:  Caswell  v.  Law  (Sask.), 
48. 

LICENSE. 

See  Liquor  License  Act. 

LIEN. 

Seed  Grain  Lien  —  8  Edw.  VII.  ch.  8, 
sec.  5,  sub-sec.  (1)  —  Seed  Grain 
Obtained  by  Defendant  —  Interest 
of  Defendant  in  Land  not  Appearing 
in  Records  of  Land  Titles  Ofllce  — 
Unauthorised  Registration  of  Lien — 
Money  Paid  by  Plaintiff  to  Free 
Land  from  Lien  —  Right  to  In-^ 
demnity  from  Defendant  —  Money 
Demands  —  E3vidence :  Otis  v.  Weid- 
mark  (Sask.).  723. 

See  Charge  on  Land  —  Constitutional 
Law  —  Mechanics'  Liens — Parties, 
2— Sale  of  Goods.  5. 

LIEN-NO^'ES. 

See  Banks,  and  Banking  —  Sale  of 
Goods,  2. 

LIFE   INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Ejectment. 

LIQUIDATED  DAMAGES. 

See  Contract.  3,  4. 

LIQUOR  LICENSE  ACTT. 

1.  Cancellation   of   Ucense    to    Sell    In- 

toxicating Liquors — Premises  within 
200  Yards  of  "Building  Occupied 
Exclusively  as  a  Church  " — Salva- 
tion Army  Barracks:  Re  Ban^ouse 
and  Evans   (Alta.).  233. 

2.  Conviction  for  Third  Offence  —  Ab- 

sence of  Evidence  of  Previous  Con- 
victions —  Admission  Falling  Short 
of  Proof  —  Sec.  109  of  Act  — 
Improper  Procedure  —  Appeal  from 
Conviction  —  Objections  Appearing 
on  Face  of  Conviction  —  Motion  to 
Quash  —  Recognizance  —  Defect  in 
— Appellant  not  Bound  in  Spedfie 
Sum  —  Appellant  Appearing  at 
Hearing   —   Jurisdiction     to    Hear 
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Appeal  —  Costs:  Bex  t.  Koo^o 
(Sask.),  246. 

3.  Renewal  of  license  —  Board  of  Com- 
missioners —  Refusal  of  Applica- 
tion —  Grounds  for  —  Hotel  Sitn- 
ated  in  Neighbourhood  of  Buildinf 
Used  as  Church  —  "  Building  Occu- 
pied Exclusively  as  a  Church"  — 
Change  in  Personnel  of  Board  — 
Change  in  By-law  —  Discretion  of 
Commissioners — Mandamus  to  New 
Board  —  Absence  of  Mala  Fides: 
Re  Prudhomme  and  Prince  Rupert 
License  Commissioners   (B.C.),  289. 

LOAN  COMPANY. 

See  Mortgage,  2. 

LOST  PROPERTY. 

Right  of  Finder  —  Distinction  between 
Thing  Lost  and  Thing  Laid  down 
and  Forgotten  —  Money  Left  in 
Office  of  Bank  and  Found  by  Clerk 
— Respective  Rights  of  Clerk  and 
Bank:  Heddle  v.  Bank  of  Hamilton 
(B.C.).  897. 

LUGGAGE. 

See  Innkeeper. 

LUNATIC. 

Petition  for  Declaration  of  Lunacy  and 
Appointment  of  a  Comnuttee — Sup- 
posed Lunatic  out  of  Jurisdiction — 
Property  in  Jurisdiction  —  Com- 
mittee of  Estate  —  Jurisdiction  of 
Court  —  Requirements  of  Practice- 
Indorsement  of  Petition  —  Service 
on  Supposed  Lunatic  —  Evidence 
in  Support  of  Petition  —  Affidavits 
— Material  Facts  —  Petitioner  out 
of  the  Jurisdiction:  Re  Bulger 
(Man.).  573. 

See  Husband  and  Wife. 

MAGISTRATE. 

See  Criminal  Law. 

MAINTENANCE. 

See  Contract.  1. 

MALICIOUS  PROSECTUTION. 

1.  Reasonable   and    Probable    Cause   — 

Findings  of  Jury  —  Notice — Malice 
— Honest  Belief — Judgment:  Currie 
V.  Caloff   (Man.),  767. 

2.  Reasonable    and    Probable    Cause    — 

Questions    Left    to    Jury    and    An- 


swered —  Damages  —  Costs — In- 
terference of  Jury  —  New  Trial: 
Davis  T.  Wright  (Man.),  762. 

3.  Innocence  of  Plaintiff  —  Necessity  for 

Proof  —  Admission  in  Pleading  — 
Reasonable  and  Probable  Cause  — 
Honest  Belief  —^  Advice  of  Coansel 
— ^Motion  for  Nonsuit  —  Findings 
of  Jury:  Harris  v.  Hickey  &  Gardi- 
ner (B.C.).  94& 

MANDAMUS. 

See  Company,  3 — ^liquor  license  Act — 
Parliamentary  Elections,  2. 

MASTER  AND  SERVANT. 

1.  Injury  to  Servant  —  Building  Opera- 

tions —  Negligence  —  Defective  Sys- 
tem — •  Breaking  of  Joist  —  Res 
Ipsa  Loquitur  —  Onus  —  Rebuttal 
of  Presumption  of  Negligence  — 
Reasonable  Care  in  Selection  of  Ma- 
terials :  Lafvendal  v.  Northern  Foun- 
dty  and  Machine  Co.  (Man.).  350. 

2.  Injury   to   Servant — Dangerous   Work 

—  Defective  System  —  Liability  at 
Common  Law  —  Absence  of  Warn- 
ing —  Neglect  of  Superintendent — 
Employers'  Liability  Act,  sec  3,  sub- 
sec.   2  —  Pleading  —  Amendment 

—  Absence  of  Contributory  Negli- 
gence —  Voluntary  Assumption  of 
Risk:  Christiansen  v.  Vancouver 
Power  Co.   (B.C.),  610. 

'3.  Injury  to  Servant  —  Negligence  — 
Contributory  Negligence  —  Findings 
of  Juty  —  Failure  to  Answer  Ques- 
tions  —  General  Verdict — Evidence 
to  Sustain  —  Employers*  liability 
Act:  Mitchell  v.  Rat  Portage  Dam- 
ber  Co.  (B.C.).  314. 

4.  Injury  to   Servant  —  Negligence   of 

Master  —  Defective  Scaffold  —  Evi- 
dence —  Res  Ipsa  Loquitur — Onus 
— Negligence  of  Fellow-servants  — 
Workmen's  Compensation  Ordinaiice, 
1900— Absence  of  Contributory  Neg- 
ligence: IJndsay  v.  Davidson 
(Sask.).  433. 

6.  Injury  to  Servant  —  Workmen's  Com- 
pensation Act.  1902  —  **  Accident  *• 

—  CJompcnsation  —  Period  of  Inca- 
pacity for  Work  —  Permanent  Part 
incapacity — Failure  to  Obtain  IBm- 
ployment  —  "  Suspensory  Order  ;•* 
Re  Milholm  and  (>>naty  Stack  &  Co. 
Limited  (B.C.).  860. 

0.  Wages  —  Summary  Order  under 
Masters  and  Servants  Act — Breach 
of  Contract  by   Servant  —   Prooe- 
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dure  under  Act:  Re  Anderson  and 
Bissonett   (Sask.),  73. 

7.  Workmen's  Compensation  Act  —  Arbi- 
tration —  Evidence  —  Foreign  CJom- 
mission  —  Powers  of  District  Court 
Judge  Acting  as  Arbitrator:  Re 
Bodner  and  West  Canadian  Col- 
Ueries  Limited  (Alta.),  222. 

See  Company,  2  —  Lost  Property  — 
Negligence,  6 — Street  Railways. 

MECHANICS*  LIENS. 

Action  to  Enforce  Lien  —  Amount  Due 
by  Owner  to  Contractor  —  Ascer- 
tainment —  Deduction  of  Payment! 
Made  by  Owner  to  Creditors  of  Con- 
tractor —  Assignment  —  Mechanics* 
Lien  Act,  sees.  17,  32  —  Costs  — 
Summary  Procedure  by  Originating 
Summons:  Pioneer  Lumber  Co.  v. 
Rooney  (Alta.),  913. 

2.  Lien  of  Architect  —   Assignment  — 

Validity — Right  of  Assignee  to  En- 
force —  Posting  of  Pay-roll — Plead- 
ing —  Evidence  —  Substantial  Per- 
formance of  Contract :  Sickler  v. 
Spencer   (B.C.),  55*7. 

3.  Lien   of   Sub-contractors   —   Enforce- 

ment— Misrepresentation  as  to  Pay- 
ments Made  by  Contractor  —  Pay- 
ments Made  by  Owner  to  Contrac- 
tor and  other  Lien-holders  —  Pro- 
tection against  —  Abandonment  of 
Work  by  Contractor  —  Completion 
by  Owner:  Ringland  v.  Edwards 
(Alta.),  219. 

MERCANTILE  AGENCTY. 

See  Libel,  1. 

MINES  AND   MINERALS. 

1.  Grants   of  Mining  Rights  —   Quartz 

Mineral  CHaim  —  Land  Covered  by 
Previously  Located  Placer  Mining 
Claims  —  "Occupied  Ground"  — 
Rights  of  Quartz  Miner  Subject  to 
Placer  Mining  Rights  —  Yukon 
Placer  Mining  Act :  Smith  v.  Yukon 
Gold  Co.   (Y.T.),  8,  68. 

2.  Withdrawal   of   Lands   from   Entry — 

Powers  of  Yukon  Commissioner  — 
Order  in  Council  —  Location  of 
Lands  —  Record  or  Grant  —  Hy- 
draulic Lease  —  Regulations  — 
Effect  of  —  Surface  Rights — Prior- 
ities: Smith  V.  Canadian  Klondike 
Mining  Co.  (Y.T.),  1. 


MISDIRBCJTION. 
See  Criminal  Law,  7. 

MISTAKE. 
See  Mortgage,  2— Parties,  3. 

MONEY  IN  COURT. 
See  Mortgage,  4. 

MORTGAGE. 

1.  Credits  —   Misconduct  of  Mortgagee 

— Costs:  Burton  v.  Macfie  (Sask.), 
707. 

2.  Loan  Company  —  Terminating  Shares 

Contract  —  Premium  —  Fines  — 
Interest  —  Onerous  Terms  —  Com- 
plicated Document  —  Want  of  Un- 
derstanding by  Mortgagor  —  Con- 
tract —  Absence  of  (Jonsensus  ad 
Idem  —  Mistake  —  Mortgage  and 
Subscription  for  Shares  Declared 
Void  —  "Building  Society:"  Col- 
onial Investment  Co.  v.  Borliand 
(Alta.),  588. 

3.  Power  of  Sale  —  Exercise  of  —  Pail- 

use  to  Foreclose  Eauity  of  Mortga- 
gor —  Position  of  Purchaser  —  Ab- 
sence of  Notice  —  Constructive  No- 
tice —  Laches  —  Knowledge — Aban- 
donment: Williams  v.  Sun  Life  As- 
surance Co-  (B.C.),  564. 

4.  Sale  by  Mortgagee  under  Land  Titles 

Act,  sec.  103  —  Surplus  Proceeds 
of  Sale  —  Payment  into  CJourt  — 
Trustee  Act,  sec.  28  —  Application 
by  Subsequent  Incumbrancer  for 
Payment  out  —  Locus  Standi  — 
Trustee  Act,  sec.  49 — Rule  481  — 
Caveat  —  Claim  against  Land  or 
Money  in  Court  —  Action  to  Estab- 
lish —  Money  Retained  in  Court: 
Re  J.  I.  Case  Threshing  and  Ma- 
chine Co.  Mortgage  Sale  (Sask.), 
701. 

5.  Transfer  of  Land  Subject  to  —  Im- 

plied Covenant  of  Ti*ansferee  to  Pay 
Mortgage  Money — Land  Titles  Act, 
sec.  63  —  Personal  Judgment  ^ 
Pleading:  Colonial  Investment  and 
Loan  Ck).  v.  Foisie    (Sask.).  748. 

See  (Charge  on  Land. 

MOTORING. 

See  Negligence,  1. 

MUNICIPAL   CLAUSES    ACT. 

See  Statutes,  1. 
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MUNICIPAL  CORPORATIONS — NEW  TRIAL. 


MUNICIPAL  CORPORATIONS. 

1.  By-law  —   Building      Restriction  — 

Fowera  of  City  Council  under 
Charter  —  Valid  Exercise  —  Rea- 
sonableness —  Discrimination  —  In- 
terference with  Rights  of  others  — 
Public  Interest  —  Private  Interest: 
Re  Wood  and  City  of  Winnipeg 
(Man.),  366. 

2.  By-law  —  Motion  to  Quash  —  Prac- 

tice —  Omission  to  State  Grounds 
of  Motion  —  Amendment  and  Re- 
service  of  Summons  —  Notice  of 
Motion  or  Summons  —  King's  Bench 
Act  —  City  Charter  —  Special 
Legislation:  Re  St.  Boniface  By-law 
(Man.).  943. 

3.  Drainage   —   Flooding   Private  Prop- 

erty —  Leave  to  Connect  Private 
Drain  with  Corporation  Drain  — 
Negligence  in  Construction — Neglect 
to  Repair  —  Liability  of  CJorpora- 
tion:  Woodward  v.  City  of  Vancou- 
ver (B.C.),  297. 

4.  Powers     of     Council  —  Removal     of 

Dangerous  Building  —  Nuisance  — 
Notice  to  Owner  —  Resolution  of 
CouncU  —  R.  S.  B.  C.  1900  ch.  54, 
sec.  125,  sub-sec.  48:  Home  v. 
City  of  Vancouver   (B.C.),  654. 

5.  Street  Railway  —  Permission  to  Use 

Streets  —  By-law  —  Submission  to 
Electors  —  Necessity  for — Municipal 
Clauses  Act,  1900,  sec.  64—59  Vict, 
ch.  55  (B.C.)  :  Re  Point  Grey  By- 
law No.  15  (B.C.),  638. 

See  Arbitration  and  Award,  2 — Assess- 
ment and  Taxes  -^  Criminal  Law,  3 
—  Highway  —  Liquor  License  Act 
— Nuisance,  1. 

MUNICIPAL  ELECTIONS. 

1.  Property    Qualification    of    Candidate 

—Municipal  Ordinance,  C.  O.  1898 
ch.  70,  sees.  9,  12,  13,  135— Assess- 
ment Roll  —  Voters'  List  —  Amend- 
ment —  Court  of  Revision :  Rex  ex 
rel.  Angus  v.  Knox  (Alta.),  769. 

2.  Voters'  List  —  Names  Placed  on  List 

by  Clerk  —  Removal  by  Court  of 
Revision  —  Authoiity  of  Court  — 
Declarations  not  Made  before  Com- 
missioners Specified,  in  Municipal 
Elections  Act  —  Special  Commis- 
sioners Appointed  under  Provincial 
Elections  Act  —  Condition  Prece- 
dent —  Disfranchisement :  Re  Vic- 
toria Voters'  List  (B.C.),  830. 


MURDER 
See  Extradition. 

NATURALIZATION. 
See  Aliens,  2. 

NAVIGABLE  WATERS. 
See  Nuisance,  2. 

NEGLIGENCE. 

1.  Automobile    Passing    between     Street 

Car  and  another  Vehicle  —  Injury 
to  Person  Standing  on  Highway 
about  to  Enter  Car  —  Degree  of 
Care  Required  —  Damages  —  Scale 
of  Croats  —  Special  Order  —  Dam- 
ages Recovered  witjiin  Ck>mpetence 
of  County  Court  —  Belief  of  Solici- 
tor: Rose  Y.  Clark  (Man.)«  450. 

2.  .Collapse    of    Building    —    Injury    to 

Neighbouring  Premises  —  Liability 

—  Evidence  —  Onus  —  Grood  Faith 
— ^Acting  on  Advice  of  Competent 
Experts  —  Precautions  to  be  Ex- 
pected from  Reasonable  Men:  Mc- 
Nerney  v.  Forrester  (Man.).  32, 

3.  Collision  of  Rafts  in  River  —   Evi- 

dence: Niel  v.  Day   (Y.T.),  227- 

4.  Collision  of  Vehicles  on  Highway  — 

Driving  on  Wrong  Side  of  Roadway 
— Neglect  to  Keep  Look-out  on  Dark 
Night  —  Personal  Injuries  —  Non- 
assignability of  Claim  for  —  Injury 
to  Hired  Property  —  Right  of  BaOee 
to  Recover  for  —  Possession — ^Title : 
(3ompton  v.  Allward   (Man.),  783. 

5.  Death  af  Infant  Caused  by  Handling 

Live  Wires  Left  on  Ground  —  Con- 
tributoiy  Negligence  —  Findings  of 
Jury:  Alueller  v.  British  Columbia 
Electric  Co.  (B.C.).  2Ta 

G.  Master  and  Servant  —  Injury  to  Ser- 
vant —  Negligence  of  Foreman  of 
Master's  Works — CJontributory  N^- 
ligence  of  Servant — Finding  of  Jury 
— Insufficiency  —  New  Trial :  Shon- 
dra  V.  Winnipeg  Electric  R.  W.  Co. 
(Man.),  13,  578. 

See  Bailment  —  Contract.  4,  5  ^—  Fire 

—  Innkeeper  —  Master  and  Servant 

—  Municipal  C3orporations,  3" — Rail- 
way— Street  Railways. 

NEW  TRIAL. 

See  Damages  —  Evidence,  1  —  Mali- 
cious Prosecution,  2  —  Negligence, 
0— Railway,  2. 
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NEWSPAPER. 

See  Contract,  10— Libel. 

NO.NDIRECTION. 
See  Railway,  2. 

NONREPAIR  OF  HIGHWAT. 
See  Highway. 

NONSUIT. 
See  Malicious  Prosecution,  3. 
NOTICE. 

See  Charge  on  Land  —  Chose  in  Action 

—  Highway,  1.  2  —  Land  TiUea 
Act,  2  —  Malicious  Prosecution,  1 

—  Mortgage,  3  —  Municipal  Cor- 
porations, 4  —  Sale  of  Goods,  7. 

NOTICE  OF  ASSIGNMENT. 
See  Promissory  Notes.  1. 

NOTICE  OF  CANCELLATION. 
See  Vendor  and  Purchaser. 

NOTICE  OP  MOTION. 
See  Practice. 

NOTICE   OF   RESCISSION. 
See  Vendor  and  Purchaser. 

NOVATION. 

See  Chose  in  Action. 

NUISANCE. 

1.  Public  Convenience  —  City  Corpora- 

tion —  Action  to  Restrain  from 
Building  —  Offensive  Odours  —  Ac- 
cess to  Proposed  Building  —  Absence 
of  Special  or  Substantial  Injury  — 
Parties  —  Attorney-General  —  Ap- 

Slication  to  Add:   British  Canadian 
ecurities   Limited    v.   City   of   Vic- 
toria  (B.C.).  242. 

2.  Right  of  Private  Individual  to  Abate 

— Special  Injury — Navigable  Waters 

—  Public  Highway  —  Obstruction 
by  Boom  of  Timber  —  Dispersal  of 
Logs  —  Trespass:  Johnston  and 
Caniwell  Co.  v.  Despard  (B.C.), 802. 

See  LandlQPd  and  Tenant,  l—Municipal 
Corporations,  4 — ^Trespass. 


OATHS. 

See  Evidence,  1. 

OPTION. 

See  Principal  and  Agent,  5,  9 — Vendor 
and  Purchaser,  7,  8,  15. 

ORDER  IN  COUNCIL. 

See  Extradition  —  Mines  and  Minerals, 
2— Statutes,  2. 

ORIGINATING   SUMMONS. 
See  Mechanics'  Liens,  1. 

PARENT  AND  CHILD. 

Transfer  of  Land  by  Aged  Father  to 
Daughter  —  Action  to  Set  aside  — 
Charges  of  Duress,  Fraud,  and  Un- 
due Influence  Negatived  —  Adequacy 
of  Consideration  —  Lack  of  Inde- 
pendent Advice:  Grahn  v.  Litwin 
(Sask.).  144. 

See  Infant. 

PARLIAMENTARY   ELECTIONS. 

1.  Petition  —  Preliminary  Objections  — 

Filing  after  Time  Expired  —  Exten- 
sion of  Time  —  Practice  —  Domin- 
ion Controverted  Elections  Act,  sees. 
19,  87:  Re  Provencher  Election, 
Barkwill  v.  MoUoy  (Man.),  794. 

2.  Recount  —  Appointment   for,   Issued 

by  County  Court  Judge  —  Failure 
to  Serve  Returning  Officer  —  Re- 
count not  Proceeded  with  —  Return 
Made  to  Clerk  of  Crown  in  Chancery 
—  Application  for  Mandamus  to 
County  Court  Judge  to  Proceed  — 
Application  not  Launched  until  after 
Return  Made  —  Defective  Proceed- 
ings ~^  Affidavit  Based  on  Belief 
only  —  Dominion  Elections  Act,  sees* 
193,  195,  206,  216:  Re  Dauphin 
Election   (Man.),  451. 

PARTICULARS. 
See  Discovery,  1. 

PARTIES. 

1.  Joinder   of   Defendants    —    Unity   of 

Causes  of  Action — ^Pleading — Breach 
of  Contract  —  Procuring  Breach: 
Gas  Power  Agency  Limited  v.  Cen- 
tral Garage  Co.  (Man.),  193,  442. 

2.  Status  of  Plaintiff  —  Action  to  En- 

force Lien  Made  to  Company  of  sam^ 
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PARTNBUSHIP — PBINCIPAL  AND  AGENT. 


Name  before  Incorporation  of  Plain- 
tiff Ck>mpaxiy  —  Failure  to  Allege  or 
Prove  Assignment  of  lien  —  Dis- 
missal of  Action:  Canada  North- 
west Land  Co.  Limited  v.  Irwin 
(Sask.).  750. 

3.  Substitution  of  Plaintiff  —  Death  of 
Person  Named  as  Plaintiff  before 
Action  Begun  —  Order  for  Substi- 
tution of  Executor  —  Bona  Fide 
Mistake  —  Order  le.  Rules  2,  11: 
Rakha  Ram  v.  R.  T.  Tinn  and  Uday 
Ram  Joshi   (B.C.).  529. 

See  Charge  on  Land-^Fraudulent  Con- 
veyance —  Nuisance.  1  —  Vendor 
and  Purchaser,  10.  12. 

PARTNERSHIP. 

See  Promissory  Notes,  2. 

PASSENGER. 

See  Criminal  Law,  8 — Street  Railways. 

PAYMENT. 

See  Contract,  13 — Evidence,  2 — ^Mechan- 
ics* Liens. 

PAYMENT  INTO  COURT. 

See  Mortgage,  4  —  Pleading  —  Trusts 
and   Trustees. 

PAYMENT  OUT  OF  COURT. 

See  Pleading — Trusts  and  Trustees. 

PENALTY. 
See  Habeas  Corpus,  1. 

PETITION. 
See   Parliamentary  Elections,  1. 

PLACER  MINING. 
See  Mines  and  Minerals. 

PLEADING. 

Statement  of  Defence  —  Payment  of 
Money  into  Court  —  Payment  out 
—  Order  XXIL  Rule  5  (c),  6  (c)  : 
Masterson  v.  Dorer  (B.C.),  022. 

See  Assignments  and  Preferences  — 
Bond  —  CJonstitutional  Law  —  Con- 
tract, 9  —  Discovery,  1,  2  —  Evi- 
dence, 3  —  Malicious  Prosecution, 
3  —  Master  and  Servant,  2  —  Me- 
chanics' Liens  —  Mortgage,  5  — 
Parties  —  Slander  —  Vendor  and 
Purchaser.  2,  12. 


POLICE  ACT. 
See  Criminal  Law.  4. 

POWER  OP  SAI-E. 

See  Mortgage,  3  —  Vendor  and   Pur- 
chaser, 4. 

PRAcrnc;E. 

Chambers  Motion  —  Forum  —  Sittings 
for  Trials  —  Motion  for  Attachment 
for  Contempt  —  Notice  of  M otioiL  — 
Service  of  0>pie8  of  AffidaTita  — 
Strict  Practice  —  English  Rule  G20 
— Saskatchewan  Rule  459:  Vicker- 
m»n  y.  Mackenzie  (Sask.),  755. 

See  Aliens,  2  —  Arbitration  and  Award 

—  Assignments  and  Preferences  — 
Banks  and  Banking  —  Company.  4 

—  Contract,  2,  9  —  Costa  —  Crim- 
inal Law,  1  —  Discovery  —  Fraadu- 
lent  Conveyance  —  Habeas  Corpus 

—  Injunction  —  Judgment  —  Luna- 
tic —  Mechanics'  Liens,  1  —  Muni- 
cipal Corporations,  2  —  Noisanoe. 
1 — ^Parliamentary  Elections — Parties 

—  Pleading  —  Solicitor  —  SUy  of 
Proceedine-s  —  Trial  —  Vendor  and 
Purchaser,  10.  12. 

PRAIRIE  FIRES  ORDINANCE. 

See  Fire. 

PRES'BRBNCB. 

See  Assignments  and   Preferences — At- 
tachment of  Goods. 

PRELIMINARY  OBJECTIONS. 

See  Parliamentary  Elections,  1. 

PRESUMPTION. 
See  Street  Railways— Will,  1. 
PRINCIPAL  AND  AGENT. 

1.  Agent's  Commission  on  Exchange   of 

Lands  —  Remuneration  for  Services 
— Quantum  Meruit :  Barteaux  v.  Mc- 
Leod  (Man.).  138. 

2.  Agent's  Commissioh  on  Sale  of  Land 

—  Agreement  —  Conflict  of  Evi- 
dence: CruUivan  v.  Strevel  (Man.). 
778. 

3.  Agent's  Commission  on  Sale  of  Land 

— Agreement  as  to  Parcels  Sold  by 
Principal  —  Onus  —  Evidence  of 
Prior  Sale:  Hatomans  v.  McDonald 
(Sask.),  741. 
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4.  Agent's  Commission  on  Sale  of  La^d 

—  Fraud  —  Clerk  of  Agent  Bring- 
ing about  Sale  to  another  Clerk  — 
Failure  to  Disclose  Relationship  — 
Duty  of  Agent:  Canadian  Finan- 
ciers Limited  v.  Hong  Wo  (B.C.), 
843. 

5.  Agent's  Commission  on  Sale  of  Land 

—  Option  —  Agreement  —  Abandon- 
ment —  Evidence!  Nixon  v.  Dowdle 
(Man.),  775. 

6.  Agent's  Commission  on  Sale  of  Land 

—  Sale  not  Brought  about  by  Agent : 
Dicker  v.  Willoughby  Sumner  Co. 
(Sask.).  142. 

7.  Agent's  Commission  on  Sale  of  Land 

—  Terms  of  Employment  —  Written 
Agreement  —  Purchaser  Found  by 
Agent  —  Sale  not  Carried  out  — 
Condition  as  to  Production  of  Cash 
not  Fulfilled  —  Subsequent  Sale  by 
Principal  of  Part  of  Land  to  Pur- 
chaser Found  by  Agent  —  Quantum 
Meruit :  '  Sutherland  v.  Rhinehart 
(Sask.).  819. 

8.  Agent's  Commission  on  Sale  of  Min- 

ing Properties  —  Amount  of  Com- 
mission —  Construction  of  Remuner- 
ation Agreement :  RuthraufT  v.  Black 
(B.C.),  437. 

9.  Purchase  of  Land  by  Agent  from  Prin- 

cipal —  Fiduciary  Relationship  — 
Option  —  Deed  —  Setting  aside  — 
Election  —  Estoppel:  Laycock  v. 
Lee  and  Eraser   (B.C.).  841. 

10.  Purchasing  Agent  —  Purchase  of 
Machinery  on  Agent's  Credit — Scope 
of  Authority  —  Payment  by  Agent 
of  Part  of  Price  —  Contract  — 
Commission  —  Rate  of  —  Delay  in 
Payment  —  Interest  as  Damages  — 
Rate  of  Interest  —  Bank  Charges 
and  other  Disbursements:  Johnston 
V.  Canadian  Klondike  Mining  Co- 
(Y.T.).  00. 

Sec  Cheque,  1  —  Fraud  and  Misrepre- 
sentation. 1  —  Sale  of  Groods,  7  — 
Vendor  and  Purchaser,  1,  5»  6,  8. 

PRINCIPAL  AND  SURETY. 

See  Bond. 

PRISONS. 

See  Criminal  Law,  6. 

PRIVILEGE. 

See  Libel.  2. 


PRIVITY  OF  CONTRACT. 
See  Vendor  and  Purchaser.  12. 


PROBATE. 


See  Will,  1. 

PROCURING. 
See  Criminal  Law,  7. 

PROMISSORY  NOTES, 

1.  Indorsement  and  Transfer  to  Bank  by 

Payee  —  Notice  of  Assignment  -— 
Necessity  for  Writing— C.  O.  1898 
ch.  41  —  Evidence  —  Written  Notice 
— Liability  of  Maker  to  Bank  after 
Payment  to  Payee :  Bank  of  Toronto 
V.  Graham  (Sask.),  879. 

2.  Signature  as  Makers  in  Name  of  In- 

corporated Company  by  President 
and  Manager,  before  Incorporation 
— Company  afterwards  Incorporated 
not  Uable  —  Notes  Given  for  In- 
debtedness of  Partnership  —  Con- 
sideration —  Request  for  Forbeaiv 
ance  —  Implied  Warranty  of  Exist- 
ence of  Company-principal  —  lia- 
bility of  President  and  Manager,  as 
Agents,  for  Breach  of  Warranty  — 
Absence  of  Knowledge  by  Creditors 
of  Non-incorporation  of  Company — 
Presentment  for  Payment  —  No 
Necessity  for:  Crane  v.  Lavoie 
(Man.),  580. 

See  Fraud  and  Misrepresentation,  3  — 
Injunction  —  Judgment,  1.  4. 

PROPERTY  QUALIFICATION. 

See  Municipal  Elections.  1. 

PROSTITUTION. 

See  Criminal  Law.  7. 

PROVINCIAL  TREASURER, 

See  Constitutional  Law. 

PUBLIC  CONVENIENCE. 

See  Nuisance,  1. 

PUBLIC  SCHOOLS  ACTT. 

See  Statutes,  2. 

QUALIFICATION  OF  CANDIDATE. 

See  Municipal  Elections,  1. 
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QUANTUM  MERUIT — SALE  OF  GOODS. 


QUANTUM  MERUIT. 

See  Contract  2  —  Principal  and  Agent, 
1,  7. 

QUARTZ  MINING. 

See  Mines  and  Minerals. 

QUIET  ENJOYMENT. 

See  Landlord  and  Tenant,  1. 

RAILWAY. 

1.  Animals  Killed  on  Track  —  Laability 

—  Railway  Act,  sec.  294  (4)— Onus 

—  EJvidence:  Foster  v.  Canadian 
Pacific  R.  W.   Co.    (B.C.),  623. 

2.  Injury  to  Person  Crossing  Track  in 

Village  —  "  Train  "  Moving  Rever- 
sely —  Coupling  of  Cars  —  "  Run- 
ning out  the  Slack"  —  Neglect  to 
Station  Man  at  Rear  of  Cars  — 
Negligence  —  British  Columbia  Rail- 
way Act.  1897,  sec  100  —  Find- 
ings of  Jury  —  Nondirection  —  New 
Trial  —  Contributory  Negligence  — 
Ultimate  Negligence:  Helson  v. 
Morrisey  Femie  and  Michel  R.  W. 
Co.   (B.C.),  835. 

3.  Order  of  Board  of  Railway  Commis- 

sioners —  Rule  of  Court  —  Enforce- 
ment— Vagueness:  Re  Municipality 
of  Strathclair  and  Canadian  Nor- 
thern R.  W.  Co.   (Man.),  195. 

4.  Sparks   from    Engine   —   Destruction 

of  Property  —  Origin  of  Fire  — 
Evidence :  Farquharson  v.  Canadian 
Pacific  R.  W.  Co.  (B.C.).  76. 

See  Constitutional  Law — Criminal  Law, 
8 — Discovery,  3  —  Statutes,  2. 

REAL  PROPERTY  ACT. 

Caveat  —  Summary  Motion  to  Discharge 

—  Intricate  Questions  of  Fact :  Re 
McGreevy  and  Murray  (Man.),  947. 

REASONABLE  AND  PROBABLE 
CAUSE. 

See  Malicious  Prosecution. 

RECEIPTS. 

See  Evidence,  2. 

RE(X)GNIZANCE. 

See   Criminal   Law.    1 — Liquor  License 
Act,  2. 


RECOUNT. 
See  Parliamentary  Elections,  2l 
RECOVERY  OF  LAND. 

See  Ejectment 

REDEMPTION. 
See  Charge  on  Land — Sale  of  Goods.  5. 

REGISTERED  JtUDGMENT. 
See  CtoiTge  on  Land. 

RELEASE. 
See  Contract,  8 — Criminal  Law,  d. 

RENT. 
See  Landlord  and  Tenant. 

RES  IPSA  LOQUITUR. 
See  Master  and  Servant,  1,  4. 

RES  JUDICATA. 

See  Estoppel — Evidence,  3. 

RESCISSION  OF  CONTRACT. 

See  Fraud  and  Misrepresentation,  2 — 
Sale  of  Goods,  1 — Vendor  and  Pop- 
ohaser. 

RESTRAINT  OP   TRADE. 

See  Covenant. 

RETURNING  OFFICER. 

See  Parliamentary  Elections,  2. 

ROBBERY. 

See  Extradition. 

RULE  OF  COURT. 

See  Arbitration  and  Award — ^Railway. 
3. 

SALE  OF  (300DS. 

1.  Conditional  Sale  —  Default  —  Repos- 
session of  Goods  —  Resale  —  C.  O. 
ch.  44.  sees.  7,  8  —  Non-compliance 
with  Provisions  of  —  Rescission  of 
Contract  —  Failure  of  Action  for 
Balance  of  Purchase-price  after 
crediting  Proceeds  of  Resale:  Am- 
erican-Abell  Engine  and  Thresher 
Co.  V.  Weidenwilt  (Sask.),  730. 
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2.  Conditional  Sale  —  Lien-Notes  Act — 

Registration  of  Lien-notes  —  Seizure 
of  Goods  by  Sheriff  under  Writ  of 
Attachment  —  Claim  of  Unpaid 
Vendor  —  Non-compliance  with  Sta- 
tute —  Description  of  Coods  — 
Affidavit  of  Bona  Fides:  Bowser  v. 
Goodwin   (Sask.),  873. 

3.  Conditional    Sale  —   Registered   Lien 

Agreement  —  Distress  by  Landlord 
of  Vendee  —  Restriction  to  Interest 
of  Vendee  —  Action  —  Injunction 
— Costs:  Miller  &  Richard  v.  Angus 
(Alta),M8. 

4.  Contract  —  Specific  Article  —  New 

Engine  —  Allegation  that  Second- 
hand Engine  Deliyered  —  Action 
for  Damages  —  Failure  of  Proof  — 
Counterclaim:  Bauman  v.  Dafoe 
(B.C.).  757. 

6.  Contract  —  Written  Order  Signed  and 
Sealed  by  Vendee  —  Non-revocabil- 
ity  —  Parol  Acceptance  by  Vendor 
—  Sufficiency  —  Consideration  — 
Delay  in  Shipping  —  Condition  — 
Waiver  -^  Refusal  to  Accept  Goods 
— Breach  of  Contract  —  Recovery 
of  Price  of  Goods  —  Lien  on  Land 
for  Price  —  Equitable  Mortgage  — 
Enforcement  —  Period  of  Redemp- 
tion: Gaar  Scott  Co.  v.  Ottosan 
(Man.),  472. 

6.  Contract  for  Delivery  by   Freight  — 

Goods  Shipped  by  Express  —  Sale 
of  .Goods  Act.  sec.  31  —  Actual  De- 
bveiy  not  Made  —  Non-liability  of 
Consignee  for  Price :  McGowan  Cigar 
Co.  v.  O'Plynn   (Sask.),  877. 

7.  Express  Warranty  —  Breach  —  Non- 

compliance with  Provisions  of  Con- 
tract —  Notice  —  Use  of  Goods  — 
Implied  Warranty  —  Exclusion  by 
Terms  of  Contract  —  Reliance  on 
Agent's  Promise  —  Variation  of  Con- 
tract: Robert  Bell  Engine  Co  v. 
Burke  (Sask.),  934. 

8.  Sale  by  Dijscription  —  Implied  Con- 

dition —  Sale  of  Goods  Act.  sec.  15 
— ^Action  for  Price  of  Goods — Dis- 
missal:  Mason  and  Risch  Co.  v. 
Mooney  (Sask.),  733. 

See  Evidence,  3  —  Principal  and  Agent, 

SALE   OP  GOODS  ORDINANCE. 

See  Attachment  of  Goods. 

SALE  OF  LAND. 

See  Contract  6,  8,  9  —  Deed  —  Fraud 
and  Misrepresentation,  1.  2  —  Land- 


lord and  Tenant,  3,  4  —  Mortgage, 
3,  4  —  Principal  and  Agent  —  Ven- 
dor and  Purchaser. 

SALE   OF   MINING    PROPERTY. 

See  Principal  and  Agent.  8. 

SALVATION  ARMY. 

See  Liquor  License  Act,  1. 

SCALE  OF  COSTS. 

See  Negligence,  1. 

SCHOOLS. 
See  Statutes,  2. 

SEAL. 

See  Bond — Company,  2. 

SECONDARY  EVIDENCE. 

See  Contract,  8. 

SECURITY. 

See    Assignments    and    Preferences    

Banks  and  Banking. 

SEED   GRAIN  LIEN. 
See  Lien. 

SEPARATION  DEED 

See  Husband  and  Wife. 

SERVICE  BY  PUBLICATION. 

See  Judgment,  2. 

SERVICE  OF  COPIES  OF  AFFI- 
DAVITS. 

See  Practice. 

SERVICE  OF  PETITION. 
See  Lunatic. 

SERVICE   OF   SUMMONS. 
See  Municipal  Corporations,  2. 
SERVICE   OUT  OF  JURISDICTION. 
See  Judgment,  1. 

SET-OFF. 
See  Chose  in  Action,  1 — Contract,  2. 

SETTLEMENT. 
See  Chose  in  Action.  1. 
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SHARES— SUBSTITUTION   OF  PAHTY. 


SHABBS. 


See  Company,  2,  3  —  Contract,  11  — 
Mortgage,  2. 

SHERIFF. 

See  Attachment  of  Goods. 

SHIP. 

Foreign  Vessel  —  lUegal  Fishing  in  Can- 
adian Waters  —  Three-mile  Lidu* — 
Evidence  —  Onus  —  R.  S.  C.  1906 
ch.  47,  sec.  21  —  Abandonment  of 
Fishing  Gear  —  Inference:  Rex  ▼. 
Chlopel   (B.O.),  837. 

SLANDER. 

Pleading  —  Date  when  Words  Spoken  -- 
Application  to  Amend  Made  at  Tnai 
—Change  to  Earlier  Date:  Bbeling 
V.  Bucknell  (Alta.),  556. 

soLicrroR- 

1.  Application  for  Order  for  DeHrery  of 

Bill  of  Costs  —  Absence  of  Evidence 
to  Shew  Termination  of  Employment 
— ^Agreement  to  Pay  Lump  Sum  — 
Absence  of  Evidence  to  Shew  Reason- 
ableness: Be  Solicitor  (Sask.),  249. 

2.  Right     to     Practise     while     Resident 

Aboard  —  Legal  Profession  Act. 
sec.  5  —  Appearance  —  Address  of 
Solicitor  —  Rule  81  —  Amendment : 
Eraser  v.  Grand  Trunk  Pacific 
Branch  Lines  Co.    (Sask.).  651. 


See  Barristers  and  Solicitors 
gence,  1. 


Neglf- 

SPECIFIC  PERFORMANCE. 

See   Contract,   6,  9— Vendor  and  Pur- 
chaser. 

STATUTE  OF  FRAUDS. 

See  Vendor  and  Purchaser,  1,  4,  9,  15. 

STATUTE   OF  LIMITATIONS. 

See  Ejectment. 

STATUTES. 

1.  Construction  —  Municipal  Clauses 
Act,  1906,  sec.  205  —  Liqtior  Act, 
1910.  sec.  74  —  OverlappingProrl- 
sions  —  Municipal  By-law— Prohibi- 
tion of  Sale  of  Liquor  by  Licensed 
Restaurant-keepers  during  Certain 
Hours  —  Ultra  Vires  —  Conviction 
Quashed:  Rex  ▼.  Levy   (B.C.). ,505. 


2.  Construction  —  Public  Schools  Act 
1872  —  Island  Railway  Act,  18»4 
— Grant  of  Crown  Lands  to  Rail- 
way Company  —  Previous  Reserva- 
tion of  Portion  for  Schools  — 
"Alienation"  —  Exception  —  Order 
in  Council — Declaration  of  Trust — 
Implied  Repeal :  Attorney-General 
for  British  Columbia  v.  BBq^i;*!^ 
and  Nanaimo  R.  W.  Co.  (B.C.),  603. 

See  Aliens,  1.  2  —  Assessniwit  and 
Taxes  —  Constitutional  Law  — 
Land  Titles  Act  —  Municipal  Cor- 
porations, 2, 

STATUTORY  *  DECLARATION. 

See  Municipal  Elections,  2. 

STAY  OF  PROCEEDINGS. 

Two  Actions  Brought  for  Same  Cause- 
Stay  of  Earlier  Action  nntil  Deter- 
mination of  Later  —  Leave  to  Apply 
^Practice:  Milloy  v.  McGiU  (Sask.), 
745. 

STIFLING   PROSECIUTION. 

See  Bond. 

STREET  RAILWAYS. 

Injury  to  Passenger  —  Collision  of  Ou» 
-l-Motorman  Abandoning  Controller 
— Conductor  Acting  as  Motorman— 
Breach  of  Duty  —  Negligent  — 
Cause  of  Injury  —  Findings  of  Jury 
—Servants  Acting  beyond  Scope  ot 
Authority  —  LiabiUty  of  Master — 
CJontract  of  Carrier  —  Undertakmg 
to  Use  Care  and  DiUgence-^Special 
Car  Engaged  by  Person  Injured  -- 
Contract  for  —  Authority  to  Make 
— Evidence  —  Presumption  —  Rules 
of  Company  —  Rejecrion  m  fiyi- 
dence  —  No  Miscarriage  Caused: 
Hill  V.  Winnipeg  Electric  R.  1^^ .  Co. 
(Man.),  98. 

See  Municipal  (Corporations,  5— -Ne^- 
gence,  1. 

SUBSEQUENT  INCUMBRANCEP.- 

See  Mortgage,  4. 

SUBSTANTIAL  PERFORMANCE. 


See  Mechanics*  Liens,  2. 

SUBSTITUTION   OF   PARTY. 
See  Parties.  3. 
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SUMMARY   CONVICTION — 

SUMMARY  CONVICTION. 

See  Criminal  Law. 

SUMMARY  JUDGMENT. 

See  Banks  and  Banking  —  Judgment, 
3.4. 


SUMMARY  MOTION. 

See  Real  Property  Act. 

SUMMARY  ORDER. 

See  Master  and  Servant.  6. 

SUMMARY  PROCEDURE. 

See  Mechanics'  Liens,  1. 

TAX  SAUB. 

See  Assessment  and  Taxes. 

TAXATION  OF  COSTS. 

See  Costs. 

TAXES. 

See  Assessment  and  Taxes  —  Vendor 
and  Purchaser,  11. 

TERMINATING   SHARES. 

See  Mortgage,  2. 

TESTAMENTARY  CAPACITY. 

See  Will,  S. 

THEFT. 

See  Cheque,  2 — Criminal  Law,  8. 

TICKET  OF  LEAVE. 

See  Criminal  Law,  6. 

TIMBER. 

See  Contract,  7  —  Nuisance,  2. 

TIME. 

See  Contract,  3-6.  13  —  Covenant  — 
Parliamentary  Elections,  1 — ^Vendor 
and  Purchaser,  14,  15. 

TITLE  TO  LAND. 

See  Ejectment. 

TRANSFER  OF  LAND. 

See  Mortgage,  5— Parent  and  Child. 


VENDOR   AND  PURCHASER.  976 

TRANSFER  OF   SHARES. 

See  Company,  3. 

TREATY. 

See  Extradition. 

TRESPASS. 

Inclosure  of  Part  of  Road  —  Possession 
— Invasion  of  —  Taking  down 
Fences  —  Abatement  of  Nuisance — 
Injunction  —  Damages:  Waddell  v. 
Richardson    (B.C.).  631. 


See  Nuisance,  2. 

TRIAL. 

Jury  —  Order  Refusing  —  Discretion — 
Appeal  —  Order  XXXVL,  Rule  5 
—  **  Local  Investigation  "  —  Wit- 
nesses Qualifying  themselves  by 
Investigation  to  Give  Evidence : 
Clarkson  v.  Nelson  and  Fort  Shep- 
herd R.  W.  Co.   (B.C.).  845. 

See  Banks  and  Banking  —  Bond  — 
Criminal  Law  —  Damages  —  Evi- 
dence, 1 — Slander. 

TRUSTEE  ACT. 

See  Mortgage,  4. 

TRUSTS  AND  TRUSTEES. 

Fund  in  Blands  of  Trustees  for  Bene- 
ficiary —  Fund  Held  pending  Ac- 
counting by  Beneficiary  —  Payment 
into  Court  —  Interest  —  Payment 
out  on  Remedy  of  Default  —  Breach 
of  trust  —  £}xcuse  —  Trustee  Act, 
1905,  sec.  16:  Re  McNeiU  Estate 
(B.C.),  691. 

See  Cheque.  1— Statutes,  2. 

UI/riMATE  NEGLIGENCE. 
See  Railway,  2. 

UNDUE  INFLUENCE. 

See  Fraud  and  Misrepresentation,  ^— 
Parent  and  Child. 

VEHICLES. 

See  Negligence,  1,  4. 

VENDOR  AND  PURCHASER. 

1.  Contract  for  Sale  of  Land  —  Agent 
for  Vendor  Becoming  Purchaser  ^- 
Commission  —  Memorandum  of 
Agreement  —  Statute  of  Frauds  — 
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y£NOOR  AND  PURCHASER. 


Vanance  in  Price  —  Misrepresenta- 
tion —  Refusal  of  Specific  Perform- 
ance: Calgary  Realty  Co.  y,  Reid 
(Alta.),  649. 

2.  Contract  for  Sale  of  liand  —  Assign- 

ment by  Purchaser  —  Right  of  As- 
signees to  Conveyance  Free  from 
Caveat  for  which  Vendor  not  Re- 
sponsible —  Action  for  Specific 
Performance  or  Damages — Removal 
of  Caveat  by  other  Proceedings  — 
Costs  of  Action  —  Unreasonable 
Conduct  —  Pleading  —  Denial  of 
Assignment:  Cole  v.  Cross  (Man.), 
780. 

3.  Contract   for   Sale  of  Land— Default 

—  Notice  of  Cancellation  —  In- 
effectiveness —  Action  by  Vendor 
to  Declare  Contract  Abandoned  — 
Delay  —  Specific  Performance  — 
Registration  of  Caveat  —  Claim  for 
Removal  —  Costs  —  Cash  Payment 

—  Damages:  Hicks  v.  Laidlaw 
(Man.),  525. 

4.  Contract  for  Sale  of  Land — Formation 

of  Contract  —  Statute  of  Frauds- 
Written  Receipt  —  Bank  Cheque— 
Ascertainment  of  Subject-matter  — 
Terms  of  Sale  —  Interest  —  Offer 
to  Pay  —  Description  of  Property 
— Oral  Evidence — Disclosing  Names 
of  Vendors  —  "  Subject  to  Owners' 
Approval "  —  Power  of  Sale — ^Dele- 
gation —  Terms  of  Sale  —  Evi- 
dence of  Approval  —  Laches  — 
Specific  Performance:  Rogers  v. 
Hewer   (Alta.),  868. 

5.  Contract  for  Sale  of  Land  —  Fraud 

and  Misrepresentation  by  Purchaser 
— Failure  of  Proof  —  Materiality  of 
Representations  —  Relation  to  Sub- 
ject-matter of  Contract  —  Reliance 
on  by  Vendors  —  Evidence — State- 
ments Made  to  Other  Persons  -- 
Inadmissibility  —  Principal  and 
Agent  —  Specific  Performance :  Dart 
V.  Rogers   (Man,).  326. 

6.  Contract   for    Sale   of   Land   —   Mis- 

representations of  Agent  for  Pur- 
chaser —  Refusal  of  Specific  Per- 
formance: Lowes  V.  NichoUs 
(Alta.),  646. 

7.  Contract  for  Sale  of  Land— Option — 

Acceptance  —  Formalities  —  Com- 
pletion of  Contract  —  Specific  Per- 
formance —  Competence  of  Vendor 
— Conduct  of  Purchaser:  Lister  v. 
Bannerman   (Man.),  182. 

8.  Contract  for  Sale  of  Land  —  Option 

to  Purchase  or  Sell  as  Agent  — 
Election  to  Purchase  after  Resale  at 


Profit   —   Principal   and    Agent   —       ' 
Specific    Performance:    NaismiUi    t. 
BenUey  (B.C.).  273.  \ 

9.  Contract   for   Sale   of  Land   —    Pnr- 

chase-money  Payable  by  Instalments 
— Assignment  of  Contract — ^Liability 
of  Assignee  to  Pay  Instahnenta  — 
Covenant  —  Possession — Indemnity 
— Right  of  Action  —  Gonstructioa 
of  Agreement  —  Statute  of  Frauds 
—  False  Representation:  Cot6  v. 
Olson  (Sask.),  156. 

10.  Contract  for  Sale  of  Land  —  Pur- 
chase-money Payable  by  Instalments 
— Default — Delay  in  Remedying  — 
Specific  Performance  —  Notice  of 
Cancellation  —  Abandonment — Re- 
sale —  Effect  of  —  Assignment  of 
Contract  by  Purchaser  —  Status  of 
Assignee  to  Maintain  Action  for 
Return  of  Moneys  Paid  —  Clause 
in  Contract  Requiring  Approval  of 
Vendor  —  Parties  —  Addition  of 
Original  Purchaser  —  Discretion: 
Stewart  v.  Borm  (Sask.).  166. 

11.  Contract  for  Sale  of  Land  —  Pui^ 
chaser  Taking  Possession  —  Default 
in  Payment  of  Interest  and  Taxes 
— Notice  of  Cancellation  —  Tender 
of  Taxes  only  —  Action  for  Relief 
from  Default  —  Submission  of  Ven- 
dor —  Purchaser  to  be  Reliered  on 
Making  Full  Compensation  to  Ven- 
dor: Perks  V.  Scott   (Man.),  198. 

12.  Contract  for  Sale  of  Land— Specific 

Performance  —  Action  by  Sub- 
purchaser against  Purchaser  and 
Vendor  —  Equitable  Right — Privity 
of  Contract  —  Pleading — ^D^murrer 
— Parties:  Sveinson  v.  J«nkins 
(Man.),  569. 

13.  Contract  for  Sale  of  Land  —  Sub- 
sequent Sale  to  Another — Notice — 
Fraud  —  Land  Registry  Act,  sec 
74  —  Priorities  —  Specific  Per- 
formance: Chapman  v.  Edwards 
(B.C.),  266. 

14.  Contract  to  Convey  Interest  in  Land 
— Condition  —  Improvements  to  he 
Made  bv  Purchaser  —  Failure  to 
Make  within  Time  Specified — Can- 
cellation of  Contract  —  Forfeiture 
— Money  Advanced  to  Purcbaser  — 
Equity  of  Person  Making  Advance 
— Non-assignability  of  Contract  — 
Delay  of  Vendor:  Croasdaile  t.  Pad- 
don   (B.C.),  318, 

15.  Oral  Contract  for  Sale  of  Land  — 

Option  —  Payment  for  —  Fnrtbt-r 
Payment  —  Extension  of  Time  — 
Subsequent      Disagreement      as      to 
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Tenns  of  Contract  —  Return  of 
Moneys  Paid  —  Misrepresentations 
— Promise  to  Return  —  Statute  of 
Frauds  —  Relief  against  Forfeiture: 
Funk  V.  Simonson    (Alta.),  93. 

See  Contract,  6.  8,  9  —  Deed— Fraud 
and  Misrepresentation,  1,  2 — Land- 
lord and  Tenant,  3,  4  —  Principal 
and  Agent 

VERDICT. 

See  Master  and  Servant,  3. 

VOLUNTARY  ASSUMPTION   OF 
RISK. 

See  Master  and  Servant.  2. 

VOLUNTARY  CONVEYANCE. 

See  Land  Titles  Act,  2. 

VOTERS'  LIST. 

See  Municipal  Elections. 

WAGES. 

See  Master  and  Servant,  6. 

WAIVER. 

See  Chattel  Mortgage. 

WARRANT  OF  COMMITMENT. 

See  Habeas  Corpus,  1. 

WARRANTY. 

See  Promissory  Notes,  2 — Sale  of 
Goods,  7. 

WATER  AND  WATERCOURSES. 

See  Criminal  Law,  3 — Nuisance.  2  — 
Ship. 

WAY. 

See  Highway — Trespass. 
WILL. 

1.  Admission   to   Probate   —   Production 

of  Copy  —  Absence  of  Original  — 
Search  for  —  Presumption  —  Evi- 
dence —  Declaration  of  Deceased  to 
Wife — Admissibility:  Re  Nam  Sing 
(B.C.),  858. 

2.  Construction  —  Executors  —  Power 

to  Sell  Residuary  Estate  —  Post- 
ponement of  Division  of  Corpus  — 
Implication    from    Terms    of    Will: 

VOL.  XIX.  W.L.B.  NO.  16 — 64 


Carruthers    v.    Carruthers    (Man.), 
512. 

3.  Testamentary  (Capacity  —  Finding 
against  —  Action  to  Establish  Will 
Dismissed  —  Evidence  —  Case  in 
Support  of  Will  —  Evidence  in 
Reply  —  Costs:  Forman  v.  Ryan 
(B.C.),  212. 

See  Insurance. 

WINDING-UP. 
See  Company,  4. 

WITNESSES. 
See  Evidence,  1 — Trial. 

WORDS. 

"Accident"  —  See  Master  i^nd  Ser* 
vant,  5. 

'*  Alienation  "  —  See  Statutes,  2. 

"Assigns'*   —   See   Constitutional   Law. 

•*  Building  Occupied  Exclusively  as  a 
CThurch "  —  See  Liquor  License 
Act,  1,  3. 

"  Building  Society  "  —  See  Mortgage,  2. 

"  Business  Carried  on  "  —  See  Covenant. 

"Debt"  —  See  Constitutional  Law. 

"Exclusively"  —  See  Contract,  10. 
.  "  Fraud  "  —  See  Land  Titles  Act,  1. 

"  In  General  Accordance  with  Powers  of 
Agent  or  Officer" — See  Company,  2. 

"  Insolvent  Circumstances "  —  See  As- 
signments and    Preferences. 

"  I^nd  "  —  See  Charge  on  Land. 

"  Local  Investigation "  —  See  Trial. 

"  Negotiating  "  —  See  Contract    6. 

"Occupied  Ground"  —  See  Mines  and 
Minerals,  1. 

"  Person  "  —  See  Barristers  and  Solici- 
tors. 

"  Subject  to  Owners'  Approval  "  —  See 
Vendor  and  Purchaser.  4.  ' 

"Train"  —  See  Railway,  2. 

"Unable  to  Pay  their  Debts  in  Full"— 
See  Assignments  and  Preferences. 

WORK  AND  LABOUR. 

Remuneration  for  —  Absence  of  Con- 
tract —  Evidence  —  Fair  Price : 
J.  I.  Case  Threshing  Machine  Co. 
V.  Haslam  Land  and  Investment  Co. 
(Sask.),  889. 

See  Contract  —  Fire,  2  —  Mechanics' 
Liens. 

WORKMEN'S  COMPENSATION  ACT. 
See  Master  and  Servant.  4.  5,  7. 

YUKON  COMMISSIONER. 
See  Mines  and  Minerals,  2. 
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